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Sahu Bimal Prasad Vie Charan «| 65 643 
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> Prasad А 166 171 
20 ALLAHABAD LAW JOURNAL, FROM oru May то 19TH Mar, 1922, 
377 | Shuskil Chandra Das v. Messrs, 401 | Parasram Singh v. Pandohi — ...| G7 533 
-Bukhgmal Bansidhar .. | G7 487 | 409 | Sanyasi Charan Mandal v. Krish- 
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printed. India in Council „167 90 
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57 | Sachindra Nath Roy v. ‘Maharaj 1 А X i 
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&1| Bachoha Lalv. Hasan Khan ... | 66 514 Singh we | To be 
` 182 | Dulari Koor- v. Salig Ram ww | 66 €03 printed, 
. [84 | Jammu v. Mahadeo Prasad n | 68 559 75 | Bam Sumran Prasad v. Gobind ' 
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- Khan - 67 659 Amarnath ү, Tehal Kuar 67 383 
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. Zia-ul-Nabi Khan 167 350 - . 
144 | Lalta Prasad v. Sri Ganeshji ... | 67 219 41 | Gajadhar Prasad v. Manrakhan.. | G6 68% 
{ 145 | Perasram Singh v. Pandohi ... | G7 533 43 | Sat Deo т, Jai Nath 67 sos 
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50 | Hinga v. Emperor „|68 17 72 | Abdur Rahman y Har Narayan’ : 
61 | Abdul Rashid v Janki Das 4166 9u Das | 68 288 
: 68 | Daryao Singh v. Kali Singh ..| 68 104 8 | Emperor v, dotardhsn Singh su To be . 
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Singh 168 555 74 | Lila v. Emperor : 2 To be 
; 68 | Emperor v. Bashir 68 618 - printed. 
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, printed, 
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* 858 | Ramnath v. Ramrao 64 966] 4290 | Emperor v. Abdul Rehman | 653 446 
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of Thana  '- ve | 6 108 Devichand a | 64 580 
884 | Raghunath v. Ramchandra ..] 64 928 | 435 | Bhupal v. Tavanappa „| 64 568 
.890 | Ganesh v. Ramchandra 4 | 645 664] 438 | Emperor v. Machado 169 91 
896 | Bai Meherbai v, Dadina . | 64 1000 | 441 | Emperor v. Gulabjan a | 64 669 
.409 | Bhau v. Narsa Gouda „. | 649 614 | 418 | Ratanlal v. Galam Husen ws | 67 250 
409 | Bhimrao v. Sakharam „| 6% 612] 455 | Bharmappa v Ujjangauda „| 65 218 
415 | Keshavlal v. Ambalal | 64 576 | 463 | Narsinha Gopal v. Balvant Madhav, 64 570 
419 | Narayan v. Chapsi Dosa .. | 64 1002 | 467 | Ramchandra v Shriniwas „ | 66 940 
424 | Zipru v. Bomtya , - | 64 976 | 470 | Madhavrao v. Krishnarao 168 277 
24 BOMBAY LAW REPORTER, ror 31st Manca, 1922. * 
805 | Kashibhai v. Vallavbhai ..167 356 | 326 | Raja Bai Bhagvab v. Ram Rattan | 65 69 
‚808 | Balvant v. Bala Malu . ..| 67 360| ЗИ | Muhammad Hafiz v, Mirza Muham. 
818 | Anna v. Madhyama Sthititila : mad - q65 79 
Paraspara &c. Mandali . .., |67 304| 246 | Nabakishore v. Upendrakishore ... | 65 305 
316 | Vali Mahomed v. G, I. P, Ry ... | 67 386 | 350 | Hiralal v. Kasturbhai ue | 67 938 
319 | Keshav v, Gafurkhau „ | 67 308 | 351 | Dayaram v. Bechardas „167 936 
‚828 | Rajaram v. Jagannath 67 822] 355 | Poona Chitrashala Press ү. |. 

828 | Vithaldas v. Hyderabad Spinning Gajanan we | G7 94 
К and Weaving Oo. Ltd, „| 67 323 | 358 | Jayant v. Abdul Rahiman ..]68 885 
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220 | Maung Sin v. Mrs, Kirkwood ..|68 49 | 818| Ма Ze v. Ma Mi 67 66 

292 | Maung Pan On v. Maung Tun Tha| Ө? 769 | 316 | The Collector of Rangoon v. Abdul 
294 | P. V. Ohetty Firm v. Motor Union Rahman Sircar by his Agent 
. Insurance Company - „|6711 Abdul Hakim 67 640 
299 | Messrs. Rowe and Co. v. The $19 | Maung Po Ngwe v. Yacoob Ally 67 652 
x Secretary of State for India... | 67 781 | 823 King-Emperor ү, Shwe Hla U .. | G7 618 
809 | Ahlone Land. Co, Lid. v. The 
Seoretary of State for India ., | 67 633 і 
49 I. І. R., CALCUTTA SERIES, FOR JANUARY, 1922. 
1 { Yadao у, Namdeo wr | 64 536 62 | Sarat Chandra Sarkar v. Maihar 
‹ 27 |.Bipradas Pal Chowāhury Y. Stone and Lime Co, Ld. ..167 917 
E . Kamini Kumar. Lahiri 68 674 68 | Tara Prasanna Bən у, Shandi 
87:| Midnapore Zamindary Co, Ltd, Bibi 62 481 
Tee v. Naresh Narayan Roy 65 883 83 | Chairman, Serampore Municipality , ^ 
46 Pramatha .Nath Basu v. Bhuban v. Secretary of State for India | GG 846 
` Mohan Basu m | 64 989 93 | Luchiram Motilal Boid у. Radha 
Charan Poddar 4.0160. 15 
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55 | Bhagat Ram v. Sahib Devi ..| 67 848 | 115 | Sahib Din v, The Crown ..| 66 826 
59 | Ram Chand v. Bank of Upper 127 | Chhajju Ram v, Neki we | © Zo be 
India, Ltd. m To be А inted. 
printed. | 186 , Pirbhu v. Tota P 7 тп 
69 | Baggu v. Dani „167 38 | 139 | Ran Singh v. Rullia . | 68, 99 
74 | Lakhu Malv Bishen Das .. | 66 408] 14i | Mohna Mal v Tulsi Ram ..]67 718 
29 | Farida v, Khaira "T To be 144 | Mahant Narain Das v The Crown | ӨЗ 118 
printed. | 175 | Gurcharan Singh v. Shibdev Singh | бб, 258 
£0 | Jawai v. Hussain Bakhsh „167 164 | 181 | Jagir Singh v. Santi | 6B WL 
84 | Ohuha v. Asa „ | G5 520 | 184 | Dhan Kuar v. Sunder we | 67 415 
88 | Indar Sain v. Prabhu Lal «| 66 4] 188, Ruldu Singh y.Sanwal Singh ... | 67 388 
92 | Nathu v. Allah Ditta «| G4 18] 2021 Motan Mal v. Muhammad Bakhsh | 66 771 
99 | Bur Singh v. Hazara Singh ‚| 63 760 | 209 | Sawan Mal v. Raunaq Mal Ohuni 
108 | Jind Kaur v. Indar Singh „167 526 Lal ` . | 68 802 
112 | Gulab у, Mehndi „167 417 | 218 | Baz у, The Crown ..] 68 620 
23 PUNJAB LAW REPORTER, Parts 8 амр 9, 1922. 

No. No. Ы 1 
36 | Chanan Singh v. Salig Ram » | 68 177 88 | Janki Das v. The Crown „ | 68 819 
87 | Shiv Dayal v. Takan Das Em To be 39 | Rajan v. Kuria M Not 

i printed, reportable, 
18 NAGPUR LAW REPORTS, ror May, 1922, ? 
Раре. ^ Page. 
65 | Motiram v. Hari . | 65 67 | 76 | Karelal v, Badri Prasad? 4168 107 
67 | Thakur Hargovind v. Mehtab 80 | Vithoba v. Waman ,,] 68 111 
. Singh | 68 846 82 | Allibhai v. Shamrao . we | 64 902 
71 | Ramchandra v, Shridhar 1685 851 | 
26 OUDH OASES, квом January то Manon, 1922. 
1 , Emperor v. Babu Ram ..|67 828 | 49/ Suraj Prasad v. Debi Dayal ... | 65 739 
2 | Mohammad Hadi v Parbati ... | 68 549 08 | Bisheshar Singh v. Mohammad | 
6 | Wilayat Husain v. Puttu Lal ... | 67 982 Yasin Ali Khan w | 68 282 
8 | Mohammad Sher v. Raja Seth 57 | Ram Adhin Singh v. furajpal 
Swami Dayal ..| 66 853 Singh we | 6S 772 
18 | Ganga Din v. Dip Singh ..|68 267 63 | Zainab v. Budhna we | 68 235 
16 | Bindeshari Singh v. Audash Prasad 67 | Nageshar v. Bhagy Dubey .. | 6B 246 
“Singh ..| 68 283 | 69 | Kanhaiya v. Asimullah w | Tobe 
21 | Mohammad Yakub Khan v. à теа, 
Mohammad Shahid Ali Khan .. | G7 556 71 | Abdul Ghaffar v. ‘Rasul-un-niga .., B 250 
30 | Sangat Bakhsh Singh v. Rawat 74 | Badal у. Chhattar Singh ..1 68 205 
Dijdeo Bakhsh Singh ..167 988 78 | Jagmohan Singh у. Bachcha „| 66 929 
86 | Najm-un-nise v. Raghunath ..167 963 80 | Kanhai Lal v, Ram Rattan .168 217 
87 | Sat Narayan Singh v. Emperor ... Not 83 | Bashir Husain v. Chandrapal 
reportable. Singh » | 6B 223 
89 | Sita Ram v. Sarju Prasad .. |63 333] 89 | Ram Autar v, Beni Singh „| 68 193 
40 | Sheo Laiq Singh v. Ausan Singh | 67 664 95 | Mohammad Abdul Ghani Khan 
41 | Shyam Narain v. Jadunath Singh ! 68 242 v. Fakhr Jahan Begam ,. 68 254 
(1922) PATNA CASES, rox Mar. 
The East Indian Railway Co. v., " 162 , Rasik Behari Pal v. Hriday 

ХР Kali Оһатап Ram Prasad .. | 69 103 ila ieri dre n I 66 769 
52 | Raja Jyoti Prasad Singh Deo v. aly: awa ussain v, Gendan 
id Bani Singh .„ | 63 743 ‘Singh a 66 790 
154 | Sedanand Tewari v. Deb Nath 167 | Pitambar Chowdhury v. Shaikh 

Manjhi ..| 37 980 Rahmat Ali ..|68 138 
159 | Lachmi Lal v, King-Emperor .. | 65 1002 | 174, Ram Narayan Sah v. B&hdeo Bingh G7 221 
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` PRIVY COUNCIL. 
АргЕАІ, FROM THE Mavras Hran Oourt, 
р December 19, 1921. 
Present :—Lord Buckmaster, Lord Carson, 
Sir John Edge and Mr, Ameer Ali. 
Тнк SECRETARY or STATE roz sNDIA 
IN COUNOIL—DzrRS3DANT—A FPELLANT 
tersus ? 
Bri Sri Sri MEERJA Sri PUSAPATI 
| VIZIARAMA GAJAPATHIRAJU 
i MAHARAJAH MANYA SULTAN 
BAHADUR, RAJA or VIZIANAGARAM 
AND ANOTHER—- Poaintirei—Re STONDENTS, 
, Alluvial  accretions—Title—“Gradual, slow and 
imperceptible,” meaning of—English rule—Bengal 
Alluvion and Diluvion Regulation XI of 182^, s 4 
applicability of to Madras. ў { 


i The recognition of title by alluvial accretion is 
Jargely governed by the fact that the latter is due 
to the normal action of physical forces and the 
different conditions of Indian and English rivers 
are such:that what would be abnormal and almost 
miraculous in the latter is normal and common- 
place in the former. [p. 3, col. 1.] 

Even if the jest of "gradual, slow and imper- 
ceptible acoording to the English rule is applied 
toguoh acoretions, it should be borne in mind that 
slow and imperceptible are only qualifications of 
the word ‘gradual’ and this word with its qualifi. 
cations’ only defines a test relative to the conditions 
to which it is applied, [p. 3, col. 1.] SUE 
. Quare.—Whether the law as to accretions pro- 
mulgated in the Bengal Alluvion and Diluvion 
Wa dps солоон with the law as to accretions in 

e Presidency of Madra: in "Indis; 
(p. 5, ool 1] 8 m elsewhere in ш 

Appeal from a deoree of the High Court 
ab Madras reported as 40 Ind. Cas. 896, 
affirming a decree of the Temporary Subordi- 
nate Judge, Cocanada. 

: FAOTS.—The subject. matter of the dispute 
is an island or lanta formed in the Godavari 
river. The Zanka has. been in possession 
of the respondents. The appellant levied 
penal sssessment which was ii 

Mt pail under 
protest by the respondents, The suit was 


mis 





brought by the respondents for a declaration 
of their title to the lanka and the refund of 
the amount paid under protest. The appel- 
lant contended that the island was formed 
on the bed of a tidal and navigable river and 
аз such belonged to the Government. The 
Trial Judge found that the suit lands were 
an acereticn to the respondents’ lands, that 
they were not а vertisal accretion t» the bed 
of the river, and that the appellant had no 
title to them. 

On appeul, the High Court (Ayling and 
Srinivasa Aiyaugar, JJ.) confirmed the 
findinga of the Subordinate Judge aud dis- 
missed the appeal. 

Hence the present appeal. 

Mr. DeGruyther, K,O. and Mr. Brown, for the 
Appellant.—The documentary evidence іп the 
case clearly:shows that the formation of the 
suit lands was very rapid and not gradual, solw 
and imperceptible asia required by law to. 
give titleto the respondents. There is no 
specific rule of acoretions applicable to 
Madras but the rule of justice, equity and 
good conscience is to be applied, ї. e., the rula 
of English Law. 

Weghela Rajsinii v. Masluiin (1). The 
rule in English Law is well-established that 
a title by aceretion is acquired ouly where the 
accretion is "gradual, slow and imperceptible.” 

Rem v. Yarborough (2), Attorney-General of 
Southern Nigeria v. Holt § Oo, (3). The acorc- 
tion in thigcase does not satisfy the test. Bengal 


(1) 14 T. A. 89 ab p. 96; 11 В. 551; Lt Ind. Jur, 815; 
B Sar. P. U. J. 16; 6 Ind. Dec. (N в.) 394 (P. C.*. 

(2) (1824) 3 B. & 9. 91; 2 L. J. К. B. 196; 107 E. R. 
688; 27 В. В. 292, affirmed in (1828) 2 Bligh (м. в.) 
147; 1 Dow, & C1,175; 5 Bing, 163; 4 D, & R, 790; 4 E, 
В. 1087. 

(3) (1915) A, О, 599 at p. 613; 8t L. J. P, &. 98; 113 
L, T. 955, : ; t 
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A Muvion and Diluvion Regulation XI of 1825 
I8fers to "gradual accession.” It only applies 
to oases of Zacremenium e latens. Nogender 
Ohunder Ghose v. Mahomed Ha (4). There 
i8 no distinction between the English rule 
and the Indian rule. The High Oourt relied 
too much on the observations in Srinath Roy 
v. Dinabandhu Sen (5). 

Mr. Upjohn, K. O., Sir George Lowndes, &, O., 
‘and Mr. Raikes, for the Respondents,—It is 
not open to the appellant to argue the question 
now raised. No issue was framed on this ques- 
tion nor was any evidence called. The facts 
found by the Courts show that the lands were 
formed as а gradual accretion. The test laid 
down іп the Bengal Alluvion and Diluvicn 
Regulation applies to Madras. Sr: Balusu 
Ramalaishmamma ү. Oollector of | Golavari 
Dist i.t (6), 

The tree test, whether in India or in Eag- 
land, is that the accretion must be due to the 
ordinary and natural action of the river. 
What may be considered abnormal in an 
English river may b3 normalin the large 
Indian rivers. The onus was on the appel- 
Jant and it was not discharged. 


Haider Khan v. fesretary of fiie for 
India (7). 
Mr. De Gruyther, К. O., replied, 


JUDGMENT. 

Lon» Carson.—The question in dispute in 
this action is as to the ownership of a 
certain lanka formed by alluvion in-the bed 
of the river Godavari. It consists at the 
present time of an island being surrounded 
on all sides by the river, and in extent 
consists of about 1000 acres. At the place 
where this lanka is situated the Godavari 
is both navigable and tidal, and it is not 
disputed that the bed of the river at that 
place belongs to the Government of [ndia. 
The extent of the river and the operatien 
of its currents in forming alluvial tracts 
during the flood season must be borne in 
mind with reference to questions arising 
in this case. А description of this river will 
pe found in Srt Balusu Ramalakshmamma v. 

(4) 10 B. L. Е, 406; 18 W. В. 113; 3 Sar. P, C. 7.151, 

(5) 26 Ind, Cas. 461; MLA, 221; 18 C, W. N. 1217; 
(1914) M. W. N. 654; 11, W. 783; 16 M. L. Т, 319 
12 A. L. J, 1198; 20 О. L, J. 385; 16 Bom, L. Е, 901; 
42 О. 489 (P. С, 

(6) 28 LA. 107; 22 M. 464; 8 C, W, N. 777; 1 Bom, 
L. R. 696; 7 Sar. P. C, J. 584; 8 Ind. Deo, (N. s.) 882 


£P. 0). 
(7) 1T, 1р4. Cas. 182; 38 О. 1 at p. 17; 8 C. L, J, 486; 
à£ 9. W, 1, 1095; 36 I. А, 195 (P.,0.), 


Oollector cf Godavart District (6). 

The Maharajah of Vizianagaram, the first 
respondent, has for some years been in posses- 
sion of this property; the other respondent is 
& trustee of the Vizianagaram estates. 

The defendant (appellant), as representing 
the Government of India, treating the 
Maharajah ard his tenants as bing in 
unlawful occupation of the lands in question, 
preceeded to levy penal assessment in respect 
of them amounting to Rs. 9,029. This sum 
the Maharajah paid under protest and hss 
brought the present action claiming а de- 
claration of title to the said lands and re-pay- 
ment of this penal assessment. 

The main questions raised by the pleadings 
and issues, and to which the evidence was 
dirested in the Trial Court before the Tem- 
porary Subordinate Judge, were whether the 
lanka in question was an accretion, formed 
laterally as an adjunct to or in continuity 
with any lanka or other property belonging 
to the Maharajah and became his property, 
or was formed vertically asan island in the 
bed of the Godavari and was, therefore, the 
property of the Government. 

The Subordinate Judge before whom tha 
action was tried held that the laska in question 
was formed by alluvion in contiguity with 
the Maharajah’s land and was subsequently 
separated therefrom by the river, and gave 
а decree for the respondents, 

On appeal the High Oourt of Judicature 
at Madras, on the 15th November 1216, 
confirmed the decree of the lower Court 
and dismissed the appeal, concurring with 
the finding of the Temporary Subordinate 
Judge that the land in dispute was formed . 
as a lateral extension of the Maharajah’s 
lanka, or at least of the site of his lanka, 


There are, therefore, concurrent decisions 
upon this the main question raised, and their 
Lordships see no reason for dissenting from 
the conclusion arrived at. The further 
question, however, and indeed the main one 
argued on behalf of the appellant before 
this Board, was that even if the lands in 
question were accretions to lands of the 
Maharajah the process of accretion was not 
such as to give him title to them. 

in dealing with the great rivers in India: 
and comparing them with the rivers in thia- 
country, it is necessary to bear in mind the 
comparative rapidity with whieh formations 
and additions take place iu the formar, А 
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It was claimed by the appellant’s Counsel 
that by the settled law of England, which, 
he argued, was the law applicable to 
Madras, land to be an accretion must ba 
formed by gradual, slow and imperceptible 
degrees as laid down in the case of Her v. 
Yarborough (2), and other English authorities, 
and he alleged that the  acoretions in 


the T present case were not formed 
by “gradual, slow and imperceptible 
degrees.” On the other hand, the Board 


were referred to section 4 of Bengal Re- 
gulation XI of 1825, the only requirement 
of which is that this accretion should he 
“gradual’—not that ib should be slow or 
imperceptible. That Regulation was pro- 
mulgated to be in force throughout the 
Provinces su jects to the Presidency of Fort 
William, and did not apply to the Presidency 
of Madras. It has, however, been contend- 
ed that this Regulation embodies the law 
of accretion as applicable generally to the 
rivers of India, Their Lordships do not 
find it necessary to decide whether the law 
as to accretions promulgated in the Borgal 
Regulation coincides with the law as to 
accretions in the Presidency of Madras or 
elsewhere in India, nor to discuss the exact 
meaning of the word “perceptible” in the 
English rule which provides that all accretions 
must be “gradual, slow and imperceptible,” 
for, assuming the applicability of the English 
rule,- “slow” and “imperceptible ” are only 
qualifications of the word “gradual,” and 
this word with its qualifications only defines 
& test relative to the conditions to which 
it is applied. In other words the actual 
rate of progress necessary to satisfy the 
rule when used іа connection with English 
rivers is not necessarily the same when 
applied to the rivers of India, The appli- 
cation of the ruls is, in their Lordships’ 
opinion, correctly laid down in the judgment 
of Mr. Justice Ayling in the present case 
when he says :— 

“It seems to me the recognition of title 
by allavial accretion is largaly governed 
by the fact that the latter is due to the 
normal action of physical forces; and the 
different condition of Indian and English 
rivers is such that what would be abnormal 
and almost miraculous in the latter is normal 
. aod commonplace in the former, as pointed 
out by their Lordships of the Privy Council 
fo Srinath Roy v. Dinabanthu Sen (5)." 


Their Lordships observe that neither in 
the plaint nor in the defendants’ written 
statement, or wha is still more important 
in the issues as settled, is there any ques- 
tion raised as to the accretions being 
"gradual," " slow" or “imperceptible.” 

Further, ia their memorandum of appeal 
io the High Court, the Government did not 
make the decision on this point a ground 
of objection. An examination of the evidence 
given before the Trial Judge showa that 
although several of the witnesses proved 
that the said lankas or parts of them 

“arose gradually” (page 219 of record), are iu: 
creased "gradully" (page, 229), or "gradually 
extended? (paga 240), or "" had been gradually 
growing in size" (page 282), no question chal- 
lenging this evidence was put upon cross-- 
examination, nor was any evidence given on 
behalf of the appellant to attempt to displace 
such.evidenca, 

Soma attempt was made to show by a 
comparison of farm leases and accounts of 
different years (which were put in evidence 
on behalf of the Maharajah to prove con. 
tiguity) that there must have been extensive 
accretions at a particular date, but such 
а comparison doss поё, when examined, show 
the contents of the lanta but only what 
land in the place was cultivated iu each year. 

Further, the judgment of Mr. Justice 
Srinivasa Aiyangar has pointed out that 
throughout the long dispute which has led 
to the present suit the Government had 
never suggested that the land in ques- 
tion “was not an accretion in the sense of 
& gradual formation.” Their Lordships 
doubt whether, under these ciraumsStances, 
it is open to the appellant to raise the 
contention under consideration, but assuming 
that it is, their Lordships see no reason to 
doubé that, applying the principles already 
explained, the ascretion must ba held to hava 
been “gradual, elow and imperceptible,” 
and to ba the property of the Maharajah. 
The order appealed for must, therefore, be 
confirmed, and this appeal dismissed with 
costs. 

Their Lordships will humbly advise His 
Majesty accordingly. 


N.H Appeal dismissed. 

Solieitor for the Appellant,— Solicitor, 
India Office. 

Solicitor for 


the Respondentg.—=-Mr, 


Douglas Grant. 
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GULAB CHAND €, KAMAL SINGH, 


. ALLAHABAD HIGH COURT. 
Seconp Оту. АРРЕА®Ъ No. 599 or 1920. 
Mareh 2, 1922. 
Present : — Mr. Justiee Gokul Prasad and 
Mr. Justiee Stuart. 
Lala GULAB COHAND—PraisTIFE 
— APPELLANT 
VETEUS 
KAMAL SINGH AND ANGTHER— DEFENDANTS 
— RES?ONDENTA. 


` Contract Act (IX of 1872), s. 72—Forbearance to 
sue orto enforce claim, whether valid consideration, 


Jf an intending litigant bona fide forbears а 
tight to litigate a question of Jaw or fact which it 
is not, vexatious, or frivolous to litigate, he does give 
up something of value and that is good consideration 
for a contract. [p. 5, cols. 1 & 2,] 


: Second appeal "from a decree of the Dis. 
triot Judge, Agra, dated the 3rd February 
1920. 

Mr. S. K. Dar, forthe Appellant. 

The Hon'ble Mr. N. Р. Asthana, for the Re- 
pondentas. 

JUDGMENT. 


Goxun Prasad, J,.—This was a suit to recover 
certain amcunt on the basis of a hundi 
executed by defendants Nos. 1 and ?, Debi 
Singh and Dan Sabai, on the 18th of June 
1914. The defendants pleaded that they 
exeonted the Atind? but that it was without 
consideration and was obtained through undue 
pressure. 

The Trial Court came to the conclusion 
that the defendants had failed to prove that 
the hund? was executed under undue influence 
or without consideration. It accordingly 
decreed the suit against defendants Nos. 1 
and 2, the execulants of the kundi. 

The defendants went up in appeal They 
abandoned the plea of undue influence but 
contended that the consideration alleged by 
the plaintiff was no consideration inlaw. The 
learned Judge gave effect to this contention 
of the defendants-appe)lants and dismissed the 
suit, 

The plaintiff comes here in second appeal 
and challenges the correotness of the finding 
of the lower Appellate Court. 

The facts are shcrtly as follows. On the 
5th of August 1903 tke defendants, Debi 
Singh and Dan Sahai, with their two brothers 
borrowed a виш of Rs. 21,000 carrying 
interest ab six per cent. per annum from 
the plaintiff and made a usufructuary morte 
gage ob certajn properly jn his favour for 


"village became less by Rs. 


(1999 


18 years. On the same date two of the 
mortgagors took a lease of the mortgaged 
property for 18 years, thatis to say, for the 
pericd of the mortgage, at Rs. 1,900 per 
annum. The mortgage was to end after 18 
years. without any further payment being 
made by the mortgagors, the principal and 
interest being satisfied by the plaintifi’s 
porsession for 18 years as aforeasid. The 
lease is specifically mentioned in the mortgage 
and certain conditions about the increase 
and deoreszss in revenue were to take effect 
only in case the lessees were ejected for non- 
payment of rent. As I have stated above, 
the mortgage wasto be satisfied simply by 
possession for 18 years, there was no account 
to be made and nothing to ba paid by one party 
to the other under ordinary circumstances, 
or, to put it in other worde, the lease aud the 
mortgage were agreed upon rimuitaneously 
and the plaintiff was to receive Rs. 1,900 per 
annum for 18 years in full satisfaction of the 
principal money and the interest due thereon. 
It, however, so happened that the defendants- 
respondents failed to pay the lease money 
and the result was that the plaintiff had them 
ejected on the $0sh of March 1911. According 
to the plaintiff, notwithstanding the assess- 
ment of rent on the ex-proprietary holding of 
the morigagors, the total income from the 
563 from the 
1,900 per annum which be 
In lieu of the aforesaid 


amcutt of Re. 
was to receive. 


deficiency for two years that is for 1319 and 
1320 Fasli whioh the plaintiff claimed, 
the defendants executed the hundi in 
question. 


The argument on, behalf of ‘the. plaintiff 
strenuously urged by his learned Vakil is that 
the Court below has erred in holding that this 
amountof deficiency did not form a legal 
consideration for the hundé. The learned Judge 
has, in my opinion, erred in doing so, The 
principle applicable to oases in which 
forbearance to sue or to enforce a claim in 
Ocurt doesor does not amount to a valid 
consideration has been very clearly laid down 
ty Bowen, L. J. in Miles v. New Zealand Alferd 
Estate Conpsny (1): “It seems to me that if 
an intending litigant bona fide forbears. a 
right to litigate & question of law or fact 
which it is not vexatious or frivolous to litigate, 
he does give upsomething. of valua. It is a 

(1) (1888) 33 Oh, D 265 ai pp. 291, 292; 54 L, J. Ch, 
10836; 63 L. T, 219;-84 W, R, 669, А 
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mistake to впррозе it is not an advantage, 
which a suitor is capable of appreciating, to 
be able to litigate his claim, even if he 
tarns oubtobe wrong. It seems to meit is 
equally a mistake to euppose that 16 is not 
sometimes a disadvantage to a man to have 
‘to defend an action éven if in the ead 
‘the succéeds in his defence; and I think, 
therefore, that the reality of the claim 
which is given up must be measured, not 
‘by the state of the law as it ia ultimately 
diseovered to be, bat by the state of 
the knowledge of the person who at the 
time has to judge and make the concegnion. 
Otherwise you would have to try the whole 
causa to know if the man had aright to 
compromise it, and with regard to questions 
of law itis obvious you could never safely 
compromise a question of law at all 
eesNow that beiog the Jaw which í 
think has to be applied to the present case, 
I scme next to the facts. Was there here 
forbearance of a bona fide claim?” Then 
he wenton to deal with the facts of that 
particular case, 

There is no doubt that if the plaintiff's 

allegations in this case are correct, he was 
likely to lose Rs. 865 per annum for а large 
number of years and was atthe same time 
bound to give up possessinn of the property 
after the lapse of the period of the mortgage, 
there being no express provision in Ње 
motgage for the recovery of such deficiency. 
' Under these circumstances in my 
opinion the plaintiff believed that he 
had a bona fide claim to enforce and his 
forbearance from trying to put that claim 
in (ovrt, and to have it desided was 
good consideration for the Һин іп dispute, 
In my opinion the decision of the Trial 
Court was correct. I would, therefore, allow 
the appeal and set aside the decree of the 
lower Appellate Court, As Dan Sahai, one 
of the defendants-respondents, has died and 
his heirs bave not been brought on the 
record, the appeal as against himabates. I 
would, therefor, decree the claim against the 
defendant-respondent Kamal Singh with 
costs in'all Courts including in this Court fees 
onthe higher scale, In other respecta the 
decree of the First Oourt is confirmed. 

STUART, J,—l have little to add to the 
. judgment of my Jearend brother, The 
fist question that we had to decide was 
whether the hundi in question had been 
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executed in consideration of Gulab Ohand 
forbearing his right to sue the exeoutants 
of tke kundi for damages in respect of their 
acts, whereby he had been confined to the 
recovery from them of rent as ex-proprietary 
tenants, instead of being able to enforca 
against them the ront fixed by the lease. 
The point was not brought out very clearly 
in the Courts below,. but there can be no 
doubt as to the fact that the hundi was 
executed in coneideration of Galab Chand 
forbearing to sue. I am clear in my mind 
that the question which he had a right to 
litigate was neither vexatious nor frivoloua. 
Whether he would or would not have succeeded 
had he instituted a euit on this cause of action 
it is unnecessary for mo to attempt to 
decide. I am not as confident as the 
learned District Judge was that he 
would have had по chance of success, 
Applying the test laid down by Bowen, LJ. 
I have to lock at the state of knowledge 
of Gulab Chand who at that time had to 
judge and make the concession, Iam satisfied 
that the cause of action was neither vexatious 
nor frivolous and that Gulab Chand believed 
at the time that he had a good cause of 
action, On these findings the appeal muat 
succeed, for there was clearly forbearance ofa 
bona fide claim and such forbearance is a good 
consideration in law. 

Iconeur inthe order proposed. 

By тне Court.—The order ofthe Court is 
that the appeal is allowed, the decree of the 
Court below is set aside and the plaintiff'a 
claim is decreed against the defendant-re- 
spondent Kamal Singh. Kamal Singh shall 
pay his own costs andthose of Gulab Ohand 
in all Courts inclading in this Court fees on 
the higher scale. 


J. Р, 
Appeal allowed. 
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CALCUTTA HIGH COURT. 
Civir Есік No. 414 cr 1923, 
Augrst 24, 192]. 

J reteni: Justice Sir А іо Mcokerjee, 
. Kr, ard Mr. Justice Panton. 
JAMINIBALA DEBI— PETITIONER 

terius 
KARALI PRASAD MUKHERJEE— 


Orrcanms Pasar. 

Provincial Small Cause Courts Act (1X of 1887), s. 
97 Decree or order of Small Cause Ocurt-—Transfer 
to ordinary Court for execution— Order in execution, 
whether appealable. 


* Ordinarily, the decree or order of a Small Cause 
Court is final, under rection 27 of the Frovincial Small 
Cause Courts Act, but when such a decree is trans. 
ferred to the ordinary Court for execution as if it 
were a decree made by that Court, the orders made 
in execution are appealable in the same way 88 
orderg made in the execution of decrees passed by 
that Court, although under section 102 of the Civil 
Procedure Code a second appeal would be barred. 
Гр. 6, col. 2; p. 7, col, 1.] 


. Rule against an order of the District 
Judge, Burdwan, dated the 6th Mey, 1921, 
affirming that of the Munsif, Burdwan, dated 
the 26th April 1921. 


Babu Jyotis Ohandra Pol, for the Petitioner, 
` Babu Narendra Krishna Bcse, for the Op- 
posite Party. ч 


JUDGMENT.—We аге invited їп {Ыз 
Rule to set aside an order of refusal of a 
District Judge to hear an appeal on the 
ground that no appeal lay, inasmuch as the 
order of the Court of first instance was made 
in the course of proceedings in execution of 
a decree made by a Ccurt of Small Causes. 


It appears that on the death of one Bhaba- 
deb Bhutta his creditor Karali Prasad 
Mukherjee instituted a snit against his three 
infant sons and his widow. The claim was 
based as against the sons on the ground that 
they were the legal representatives of the 
deceased debtor and as against the widow on 
the ground that she had taken possession of 
the moveabies which formed part of the 
estate left by the deceased. The suit, which 
was instituted in a Ocurt of Small Causes, 
was decreed against the infant sone, but was 
dismissed as against the widow because she 
was nob proved to be in pcssession of the 
moveables of the estate. The judgment of the 
Small Cause Ocurt Judge states that ая 


the widow was not an heir, she was not 
a песеғагу party, Lut for the reason 
that she was alleged to be in possegsicn 
of a portion of the assets left by the de. 
ceased debtor, The suit wasthus not dismissed 
against the widcw ор the ground that she was 
vot а necesssiy party; it was tried on the 
merits against her and was decided in her 
favour, because the allegation that she was 
in possession of the moveables of the estate was 
not established Ly the evidence. This decree 
was transferred to the Ccurt of the Munsif for 
execution by attachment and sale of the ime 
moveable properties left by the deceased debtor, 
This or der of transfer was made under section 
29, Civil Preceduse Code, in view of the proe 
visions of Order ХХІ, з ule 82 that an attache 
ment of immoveable property cannot be effect- 
ed by a Court of Small Causes, When the 
immoveable prcperiies were attached, the 
widow appeared and objected on the ground 
that she bad acquired good title thereto under 
а conveyance from her husband dated the 
23rd January 1919. This objection was 
registered as a case under section 47, Code of 
Civil Procedure. There was a regular invest- 
igaticn and the Court came to the conclusion 
that the objection was not sustainable. The 
widow thereupon preferred an appeal to the 
District Judge. The District Judge has 
refused to entertain the appeal on the grourd 
that no appeal Jay irasmuch as the decree 
under executicn had been passed by a Court 
of Small Causes, This view is clearly errone.« 
ous, 


Section 27 of the Provincial Small Cause 
Courts Act is in tbese terms: "Save as 
provided by this Act, a decree or crder made 
under the foregoing provisions, of this Zot 
by a Court of Small Causes shall be final.” 
The orders thus made final are orders made 
by в Court of Small Causes; so that if this 
decree had been executed by the Courtof Small 
Canses itself, the order in execution would 
have been final: Raj Kumar Lal v. Виан: 
Miyan (1), Alagamuthu }illed v. Devasagaya 
Fernandez (2). When, however, the decree 
has been transferred to the ordinary Court to 
be executed as if it were a decree made by 
that Court, the orders made in execution аге, 


(1) 42 Ind. Cas. 467; -8 P. L. W. 140. 
(2) 82 Ind Cas. 484; 10 M, L Т. 146,8 D, W, 84 
(1918) 1 M, W. М, 78, , 
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appealable in the same way as orders made 
in execution of decrees passed by that Court; 
this is in accordance with tha view adopted in 
Atwart v, Mcitu Lol (8), although a second 
appeal would be barred under section 102, 
Oode of Civil Procedure. We hold accord- 
ingly that the ground assigned by the District 
Judge in support of his order of refusal to 
епёегѓаій the appeal cannot be upheld. 

It has been argued, however, that the 
appeal preferred to the District Judge was 
incompetent, because the order was made not 
under section 47, but under Order XX, rule 58 
of the Code. In our opinion this sonte- tion is 
not well-founded. The Explana'ion to section 
47 of the Code provides that for the purposes 
of the section a plaintiff whose suit has been 
dismissed and a defendant against whom a 
suit has. been dismissed are parties to the 
suit, This Explanation was inserted ia view of 
ihe divergence of judicial opinion which had 
prevailed underthe Code of 1882. Under 
that Code it had been held by the Allahabad 
High Oourt in Kalka Prasid v. Bosint Ram 
(4), Sheo Pargus Singh v, Nawab Singh (5) 
and by this Court in Rahimuddi Birkor v. 
Loll Yeah (6) and Bam Fershed v, Jeg-nuoth 
Ram (7) that the plaintiff whose suit had been 
dismissed and the defendant against whom 
asuit had been dismissad orld not ba cone 
sidered as parties to the sait. On the other 
hand, the Madras High Court had hellin 
Ramcswimt Scstrulu v. Kameswaramma (8), 
that such а plaintiff and such a defendant 
must be regarded as parties to the suit; see 
also Gowri v. Vignestvar (9). The present 
Code gives effect tə the view taken in the 
Madras decision and the widow must cm- 
sequently be deemed a party to the anit, even 
though the suit was dismissed as against her, 
We are not'unmindful that it has baen ruled 
in the ease of Krishnappa Mudaly v. Feria- 
swimy Mudaly (10) and &ham Lal Sahu v, 


(8) 1 Ind. Cas, 553; 81 A. 1; A, W, N. (1508) 254; 
6 A. L, J. 812. 

(4) 23 A. 346; A. W. N. (1901) 92. 
‚ (8) 5 Ind. Cas. 406; 32 А. 821; 7 A. L. J. 264, 

(6) 20 С, 696; 6 C. W, N. 727. 
` (7) 80 С, 134; 6 C. W. N. 10, 

(8) 23 M. 86!; 10 M. L. J. 126; 8 Ind, Dec, 
€58 (F. В.), 

(9) 17 B. 49,9 Ind Deo. (н. в.) 32. 
' (10) 88 Ind. Cas. 207; 40 M. 961; 21 M. L.,T. 121 
' In W. 369; 82 M, L, J. 539, | 


м 


(x. в.) 


Amar Prasad (11), that the Explanation does 
not apply toa case where a suit has been dis- 
missed against & person on the ground of mis- 
joinder of partiesp as in such an event, 16 
cannot be appropriately said that, that person 
isa party to ‘the suit. The decision in 
Krishnappa Mudaly v. Periaswamy Mudaly (10) 
was, however. not followed in Medisetti Venta- 
tasamt v. Kunchalla Chidamb :ram (12) and 
Vaddaci Sannamma v, Kodugantt Radh bhoyt 
(13) and eannot be reconciled with Abdal 
Kasim v. Thambusam? Pillai ,14) and Verkatz- 
chslla Reddy v. Muthialu Reddy (15). The pre- 
sent esse is, plainl ,not affected by this conflict 
of judicial opinion in Madras. Here although 
the opinion was expressed that the widow was 
not a proper party because she was ro5 one of 
the heirs of the deceased debtor, yetshe was 
treated as a proper pariy by reason of the 
allegation against her that she was in pos:es- 
sion of the moveables of the estate. On this 
basis, the suit was tried against her and she 
succeeded on the merits. We must con- 
sequently ho!d that she was a party to the 
suit within the meaning of section 47, Coda 
of Civil Procedure. Consequently the objes- 
tion raised by her to the attacbmsnt of the 
properties covered by the conveyanee executed 
in her favour by her lusband, «as rightly 
treated by the Couct of first instance ач som- 
prehended within the ssope of se. tion 47, the 
decision of sush a question operat:s as a 
дес: ea under sestion 2, Civil Prosedure Code, 
and is appealable in the same manner as 
other decrees under section 96, Civil Prosedare 
Code, 

Tha result ів thatthe Rule is made sbsolute 
and the case returned to the D'strist Judge 
in order that be mey [roseed to hear the 
appeal, The petitioner is entitled to the costs 
of this Ruli— one gold mehur. 

N. H, 

Rule made absolute. 


(11) 89 Ind. Cas, 656; 2 P, L. J. 219; 3 P. L, W. 429, 

(12; 45 Ind, Cas. 671; 23 M. L. T. 206, 

(13) 43 Ind Ова, 935; 41 М. 418; 22 M. L. Т. 532, 
84 M. 1. J. 17; (1918) M. W. М, 28; 7 L, W. 234 


(F, B.). 

(14) 37 Ind. Cas, 673. (1917) M. W. N. 93; 6 L. W, 
101. 

(15) 64 Ind, Сав, 536; 87 М. L. J. 624, . 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sroonp Civi, Apreat No, 408 ov 1529, 
May 26, 19%. . 
Presint :— Mr. Dalal, A. J. О, 
Lala MANNI LAL—PraINTIEF— 
: APPELLANT ` 
versus 
' Raja PARTAB BAHADUR SINGH, 
C, I. E, TALUQDAR or PARTABGARH— 
i DEFENDANT —— RESPONDENT, 
Will, . interpretation of—Construction of document 
= Absolute  estate—Restraint om — alienation— Hindu 
testator— Bequest opposed to Hindu Low, 


If in a Will there is an absolute bequest, a 
restriction as to alienation will fail to have effect. 
[p. 8, col. 2.] 

Tagore case [Jotendro Mohun Tagore v. Qanendro. 
mohun Tagore], 18 W. В. 359 at p. 365; 9 B. L. R. 377; 
T. A. Sup. Vol. 47; 2 Suth, P. О, J, 692; 8 Sar. P. О, J. 
82 (P. O.), referred to. 

, Where an absolute interest in the.entire property 
of the testator is given to the legatee before the 
testator starts in the Will to impose conditions, 
one'of which is to the effect that none of the testa. 
tor's successors will have a right to transfer the prop- 
erty and that the owner of the time who transfers 
any property ‘will be liable to be removed from 
ownership by the: next successor, the legatee 
takes D absolute estate under the Will. [p. 9, cols, 
Y&z]l. - 

Intention of æ testator which contravenes any 
récognised rules' of Hindu Law will not be given 
effect to by a Court of*Law, [р. 9, col. 1.] 


Appeal from a deeree of the Third Addi. 
tional Distrie$ Judge, Lueknow, dated the 9th 
November: 1920, upholding that of the 
Subordinate Jadge,|Unao, dated the 17th April 
1920. ~ i 


Mr, Ram Chandra, for ths Appellant, 
P Mr, Niamatullah, for the Respondent, 


'JUDGMENT.—Ths sole point raised in 
this sesord appeal turns upon the rule 
of law applicable to a Will of Raja 
Ajit Singh Taluqdar of Partabgarh under 
whieh the defendant -has inherited a eertain 
property. The property in the Unao district 
was ecntrasted to be sold to the plaintiff, 
Lala Manni Lal for a eertain sum 
and he deposited Rs. 2,000 with the 
de'erdant, Raja Partab Bahadur Singh, as 
earrest-money with а sondition that the 
money would be forfeited in ease the eoniraet 
of sale was not sompleted. In this Court 
tke sondition eanrot be questioned ard 
е 
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there is no ground of appeal relating to it.: 


- The plaintiff, Lala Manni La], sued for tbe: 


reeovery of the sum deposited by him with: 
the defendant on the ground thatthe eon- 
trast failed for a valid reascn beeause -of 
the want of title in the defendant to tranafer 
the property. The lower Appellate Court 
held that there was no sush want of title ; 
and in appeal from the dearee of the lower 
Appellate Court the only question raised is 
whether the defendant has full title to 
transfer the property or not, Another 
issue that the plaintiff purshased with full 
knowledge of the Will under whish the 
defendant had inberited the property was 
поё referred to by the lower Appellate Court 
and has not been pressed in argument here 
by the learned Pleader of the defendant. 
respondent. The one and the only point, 
therefore, for decision depends on the eon 
Btrustion of the Will-under whieh the 
defendant has sueeceded to the Partabgarh 
estate, · 


The Will, of whieh sorstrustion is sought 
here, opens with adeseription of the prop- 
erty of whieh the testator was in possession 
and a declaration of the fast that the testator 
had no ehild of his body. He tken goes on to 
deslare the nesessity he is under for the 
above reason to publish his desire by means 
ofa Will tcgether with oertain sonditions srd 
restrietions во that his wishes may be given 
effect to in aecordanee with the doeument after 
his death. He then deslares what his desire 
is. He direots that after his death his entire 
property, whether in his possession at the time 
or acquired afterwards, shall be taken by tke 
defendant Lal Partab Bahadur Singh besanse 
of his good qualities of sondust.and religion 
and " Lal Partab Bahadur Singh shall be 
my heir and successor (waris wa jancshin), 
and after he besomes my heir (bad waris] one 
ke) the above-mentioned her shell srry 
ont the under mentioned sonditions." lt ів 
elear from the preamble that the entire 
estate was vested absolutely in Lal Partab 
Bahadur Singh. The words asto the ful. 
filment of eonditions are signifieant in ғо 
far that the sonditions shall be earried into 
effest after Lal Partab Bahadur Singh bas 
besome heir of the property, The eonditiong 
are, no doubt, in derogation of fuli ownership, 
The first eondition is that none of thg 
testator’s susceesors ghall haye a right ty 
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transfer the property, the seeond deslares 
suesession in perpetuity without .deelaring 
the heir in remainder. The fifth sondition 
lays down а line of descent in eorflist with 
sesion 22 of the Oadh Estates Ав} (Тоғ 
1839):and in paragraph 8 a further aondition 
of sueecssicn of male heira sesording 
to the - arbitrary wishes . of {һе 
testator is laid down. The seventh sondi- 
tion deslares that the owner of the time 
who transfers any property would bo liable 
to be removed from ownership by the next 
susaessor in sase any transfer was made. 
The question here is whether having regard 
to the language of the Will the defendant 
is preeluded from transferring property 
whieh he inherited under the Will. The 
learned Pleader for thé appellant desired the 
Oourt-{o give effest to the intention of the 
testator. It is not possible to do sc, beeause 
the intention of the testator in one part of 
‘the doenment isin oonflist with his declared 
intention in another part of the dosument. 
After making Lal Partab Bahadur Singh 
absolute owner to fill the seat oseupied by 
himself (j.nasiin), the testator has imposed 
ecnditions to narrow down the estate 
granted at tte commencement of the Will. 
16 may also be noted that the intention. of 
a testator whieh contravenes any resognie- 
ed rules of Hindu Law sould not ba given 
effect to by a Oourt of Law. It was argued 
by ihe appellant’s learned Counsel that what- 
ever may happen to future suecessore, the 
defendans at lsast takes only a life-interest 
under the Will. Не relies upon the passage 
in Trevelyan’s Law relating to Hindu 


Wills, 2nd Edition, at page 43: '' When 
the testator has attempted to  oreate 
any estate heritable otherwise than 


in sesordansa with law, unless there is 
something in the sontext to the eonírary, 
the first taker takes for life, because the 
giver has at least that intention.” Obviously 
this opinion of the learned Jurist is based on 
a deduation from the Privy Counsil ruling 
in the ease of Jotendromohun Tagore. The 
language of the Will here, however, is differ- 
ent from the languaga of the Will in that 
eelebrated ease. There was a definite diree- 
tion in Tagore’s Will bequeathing property 
“Unto and to the use of the said Jotendro- 
mohun Tagore for and during the terms of 
his naturel life," There was a definite 
directicn of lif‘e-interest to the next heir 
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and their Lordships of the Privy Oounsil held 
that this partienlar direstion for subse. 
quent successors being in eorfliet with the 
tenets of the Hindu Law sould not operate, 
Inthe present ease an absolute interest in 
the entire property of thetestrator is given 
to the defendant before the testator atarts 
in the Wil to impose eonditions. The 
passage whieh follows the one quoted by 
the арреПасі'в learned Counsel at page 48 
is, in my opinion, more pertinent to the 
present ease. If there be an absolute be- 
quest, the expression by the testator of в rege 
triction in the mode of inheritance sueb as the 
exelusion of female heirs will not affect auch 
a gift,” Similarly, if there is an absolute bee 
quest, a restriction as to alienation will also 
fail to have effect, A passage from their Lord- 
ships’ judgment in the Tagore case, ' Joterdro. 
Mohun Тадсте v. Ganendromohun Tajore (1) 1 
may be quoted here: “If, again, the gift 
were in terms of an estate inberitiblo 
aseording to law, with superadded words, 
restrieting the power of transfer whieh the 
law annexes to‘ that estate, the restriction 
would be rejeeted as being repugnant, or, 
rather, as being an attempt to take away the 
power of transfer which the law aitashes to 
the estate, whieh the giver has eufleiently 
shown his intention to ereate, though he 
adds a qualifieation whieh the law does  no$ 
resognise.” The appellant’s learned Counsel 
drew the Court/s attention to the observationg 
of their Lordships at pages 370 and 371 of 
the report and to the final eonelusion at page 
372 that their Lordships were thus of opinion 
that а life-interest had been ereated in 
Jotendromohun Tagore and that the estate 
of inheritanea and subsequent estate or 
interest attempted to be sreated by the Will 
had failed. I have already drawn a distine- 
tion between the language of the Will at 
present before the Oozrrt and Tagore’s Will 
and in my opinion, the observations to whish 
the learned Connsel has drawn the 
Oourt’s attention have no applisation here. 
There is a judgment of the. Allahabad 
High Court reported as Варез Kunwar 


(1) 18 W. R. 859 at p.865; 9 B. І, В. 87 L А: 
Sup, Vol, 47; 2 Buth, P, C, J,692; 8 Sar. P.O, J. 82 
33 =) 
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v. Sontnarain Singh ` (2), In interprete 
ing a Will in which there was в eondition 
similar to the seventh eondition of the Will 
berg providing that if tbe legatee or his 
heir alienated the village it should revert 
to the heirs of the testator, the learned 
Judges held in that sase that it was not 
a ease of a gift over but of forfeiture 
or résumption by the heir of a testator 
on a violation of a eondition forbidding 
alienation and refused to give cífest to that 
eondition. The judgment in the Allahabad 
a3se was based on a Madras ruling of 
Anantha Tirtha Chariar v. Nagamuthu Ат» 
balcgaren (3), Thera may be eome doubt 
as to the appliestion of seetion 10 of the 
Transfer of Property Ast to а -bequest 
made under a Will bat the prinsiples cf 
law enuneiated in the Allahabad judgmert 
appear to be otherwise sound. I hold 
that under the Will the defendant took 
an absoluts estate, 

It was suggested by the appellant’s 
learned Countrel:that the ase may Бе 
referred toa Beneh Lut I do not see any 
necessity to do so, This deoision will 
govern the parties to the suit, whieh is 
of a eomparatively small value, and will 
not have operation against people who 
have no sonreetion with this gnit, 

. I dismiss this appeal with eosts. 
NE Agr eal dismissed, 


(2) А. W. N. (1867) 104. 
(3; 4 М. 200; 1 Ind Deo. (N, s.) 974. 


es 
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not added as parties. 


OALOUTTA HIGH COURT, 
APPEAL FROM ORIGINAL ОЕОХЕК 
No, 165 or 1919. 
Avgust 24, 1921, 
Fres nt:-— Justice Sir Austosh Mookerjee, Kr, 
and Mr. Justiee Panton, ` 
PULIN BIHARI ROY амр orgers— 
PraIRTIFF8— ÀPIELLANTS 
VE 85.8 
MAHENDRA CHANDRA GHOSAL 
AND OTBER8S— D£FERDANIS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1008), s. 151, 
О. XLI, rr. 20, 83, О. ХХХ, r. 4 (2)—Appellate Court 
—Respondent, addition of—Suit by or against a firm 
in the firm-name—Names of partners disclosed—Death 
of a partner—Legal representative, whether. must be 
added as  party— Determination of partnership — 
Notice— Continuance of partnership— Preswnption— 
Partner carrying on business of same nature witha 
out consent of other partners—Contract Act (1X of 
1872), ss, 257, 269°—Obligation of partner to render 
true accounts—Notice to produce accounts— None 
compliance—Presumption— Evidence Act (I of 1872)' 
ss. 6€, 114 (g), 164, ; 


Apart from all questions as to the scope of Order 
XLI, rule 20 and Order XLI, rule 53, the Court, in a 
proper case, has inherent: power to add a respondent 
to an appeal. [р. *2, col. 2.] ` 


A sait of the description contemplated by Order 
XXX of the Code of ( ivil Procedure may be brought 
by or against & firm in the firm-name even though 
the firm may have been dissolved before the date of 
the suit, provided the cause of action arose before 
the date of dissolution. This may be done, notwith. 
standing the position that a firm is nof recognised 
as an artificial or juristio person. The proceedings 
ina suit so brought continue in the name ofthe 
firm, even though the names of the partners are - 
disclosed. From this standpoint no valid objection 
can be taken to the competence of an appeal even 
if the representatives of a deceased appellant are 
[p. 13 cols, 1 & 2.] 


Where no fixed term has been agreed upon for the 
direction of a partnership, any partner may deter. 
mine the partnership at any time on giving notice 
of his intention so todo ѓо ай the other partners, 
But the dissolution takes place as from the date of 
communication of the notice, [p. 14, col. 2,] 


Where the evidence discloses that a partner who 
intended to retire from the partnership did in fact 
eontinue to associate with ita work, a presumption 
may legitimately be drawn in favour of the continu. 
ance of the partnership. [p. 14, col. ?,] 


If a partner, without the consent of the other 
partners, carries on any business of the same nature 
and competing with that of the firm, he must 
account for and pay over to the firm all profits made 
by him in such business, and- he must alao make 
compensation to the firm for any loss ocoasioned 
thereby. Гр. 15, 601.11]... . . . 34 m м. d. 


Vol. LXVII) 


INDIAN OASES. 


11 


PULIN BIHARI ROY 9, MAHENDRA OHANDEA GHOSAL. 


Section 267 of the Contract Act makes it obliga- 
tory upon each partner to render true accounts and 
full information of all things affecting the partner- 
ship to any partner or his legal representatives, The 
occasion for this in в suit for accounts upon dissolu. 
tion of partnership will however, arise after the 
preliminary decree is made, At that stage each 
partner should be served with the notice contem- 
plated by section 66 of the Indian Evidence Act to 
produce such accounts and papers as may be in 
his custody. lf he omits to produce the books and 
the books are proved to be at the time in his custody 
or under his control, the presumption recognised in 
Illustration (9) to section 114 of the Indian Evidence 
Act may be applied. In such circumstances second- 
ary evidence will become admissible and the party 
who has withheld the document will not be able 
to use the original document as evidence at a later 
stage without the consent of the other party or the 
order of the Court, as provided in section £64 of the 
Evidence Act. [p. 16, col 2] 


Appeal against a desree of the Sabordinate 
Judge, Chittagong, dated the 30:h April 
1919, І 


Dr. Dwarka Nath Mitter, Babus MancnZra 
Nath Barer;se and Rama Presid Mooter єз, 
for the Appellints, 


. Babus Bipin Behary Ghose and D, D. Ehast- 
gir for Third Party Defendant-Respond- 
ent. ; 


Babu Nerendra Kumar Das, for Sasond 
Party Defendant. Respondent, 


Babu Perkas Ohandr1 F'akrasi, for the Firat 
Party Defendant Respondent. 


JUDGMENT.— This is an appeal by the 
plaintiffs in a suit for resovery of money dne 
on adjustment of asoounis upon dissolution 

_ of a partnership business, ealled the Joint 
Salt Bond Business, and earried on by them 
and the three sets of defendants at Sadarghat, 
Chittagong. The ‘plaintiffs constitute а 
firm styled Krishnadas Sanatan Brajendra 
Kumar Ray, The first party defendants are 
members of a firm known as Krishna Kamar 
Ghosal; the sesond party defendants ara 
members of a firm styled Ramkamal Radha. 
ballabh Saha; the third party defendants are 


members of a firm named Gangadas Seal, In - 


the salt basiness, the Rays elaim a five-annas 
nine-pies share, the Ghosals four-annas share, 
the Sahas four annas six-pies share and the 
Seals one-anna nine-pies share, Tae basi- 
mesa was managed by the different sots of 


partners daring the four qaarters of the year 
by turns, namely, the Ghosals during the 


first quarter, the, Seals during the sesond 


quarter, the Sahas during the third quarter 
and the Rays during the fourth quarter. The 
partnership wes started in 1306 B. E, for the 
purpose of importing salt from foreign ports 
and selling it in Chittagong. The Rays bad 
a firm in Calentta whish ordinarily purebased 
salt for the joint business, and the purebare- 
money had to be paid by the defendant 
partners to them at Ohittagong. If there 
was delay in paymext on the part of any set 
of partnere, it besame liable to the cet which 
made the payment on its behalf, There was 
a bock kept ealled the order-book in whieh 
the prise for sale of salt as fixed by the 
partners from time to time was reeorded, 
Bach eet of partners eould sell as mush salt 
as it liked out of the joint sioek, Боб was 
liable for the exeess taken by it over that due 
for its share to the eet or sets of part- 
ners who might have taken lesa than а pro- 
portionate share, There used to be a 
period‘oal adjustment of aecounts generally 
at the end of eash quarter whish is deseribed 
in these proseedings ав а Bantan. "Tbe term 
literally signifies division. The Bantan, it 
is said, was intended. to remove inequalities 
in the appropriation of salt by the partners 
and’ to settle the amont of money due 
among the partners inter se by reason of su«h 
inequality. In addition to the Bantan, there 
was a Nikash whish was intended to be held 
annually, but in fast took plase at irregular 
intervals. The term N.kash signifies final 
adjustment of aseounts, and one of the 


. pointe in sontroversy in the Court below wae, 


how far а Bartan might be treated as a final 
settlement. The business was oarried on in 
this manner, aseording to the plaintiffs, to 
the end of 1320 B. E. and they elaim aseounts 
from 26th Sraban 1320 up to 30th Ohaitra, 
1320, as aesording to them the Bantan had 
taken plase for the antesedent period. The 
defendants urged, on the other hand, that the 
Nikash whieh alone sonstitutes final nesount, 
had not been held for the period subsequent 
to 1316 B E and that the partnership did 
not terminate till the end of 1321 B, E. The 
defendanteoonsequently elaimed that aesounta 
might be taken for the entire period between 
the sommensement of 1317 B.E, and the term- 
ination of 1321 B, E. The Subordinate 


` Jadge has givan effaet to the edntention of 
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the defendants.in this respeet, To appreeiate 
the full signifeanee of the elaim of the 
defendants that seaounta might be taken for 
tke longer instead of the sRorter period, it is 
essential to bear in mird that some of the 
plaintiffs had, during the year 1321 B, E. if 
not also during 1220 B. E., engaged in 
another rali business, and the question боп. 
sequently arose whether they had rendered 
themselves liable to acecunt to their part- 
ners for the profits of sush separate business, 
The plaintiffs retorted that other partners 
had eeted in a similar manner, speeially, with 
respest to salt imported in S, S. Baron 
Balfour, The Subordinate Judge has held 
that the partners who had engaged in rival 
salt business before the dissolution of the 
partnership were liable to render mutual 
fiesounts. The plaintiff have appealed 
against the desree of tke Subordinate Judge 
and have assailed his дєвівіоп upon every 
material point. Tbe grounds whieh 
emerge for seonsideration may, however, 
be soneisely . enumerated, namely, first, 
that the  Bantens  whish sovered the 
period up to 25th Sraban 1320 B. E. were 
final adjustments ard csuld not be re-openec; 
secondly, that the salt bond business was 
dissolved at the end of 1320 B. E. and 
not at the end of. 1821 B. E ; thirdly, that 
even if the partnership business be not 
deemed to have been diszolyed at the end 
of 1320 B. E., each partner was entitled to 
have separate deslinga in salt and could 
not be called проп to aesount for the 
profits of sueh transaslions; fourthly, that 
if sueh ceparate dealings in ealt were im. 
proper, the defendants eculd at most get 
eompensaticn to the extent of Re. 5,000; 
fifthly, that the Ccurt should not, at this 
atage, have gone into the question of the 
eustcdy cf the aeeount-books, and that, in 
ару event, the investigation has been in- 
adequate and the eonelusion ixcorreet, 


Before we deal with these grounds, it is 
necessary to refer to a preliminary objection 
to the eompeteney of the appeal. In the 
plaint, although the suit was dessribed sa 
a suit by a firm against three other firms— 
each of them partners in tte ealt business 
—the names of the members of the firms 
were diselosed. During the pendeney of 
ihe appeal, Brajendra Kumar Ray, one of 
the members of the plaintiff firm, died on 
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the 20th June 1920. On the 3rd January 
1921, the three sons of the deseased applied 
as his legal representatives to be added aa 
parties appellants. This applieation, made 
under Order XXX, rule 4 (2) (a), Civil Prò- 
sedare Code, was opposed on the ground 
that it was barred by limitation under 
Artiele 176 of the Sehedule to the Limi- 
tation Aot, whioh provides that an appli- 
sation under the Oode of Civil Prosedure 
to have the legal representatives of a 
deeeased plaintif cr a deseased appellant 
made a party must be made within six 
months from the date of the death of the 
deseased plaintiff or appellant. This period 
of six months, it may be noted, has been 
redueed by Ast XXVI of 1920 whieh re. 
eeived the assent of the Governor General 
on the 2nd September 1920 and same irto 
foree on the ist January 1921; that, how- 
ever, did not affect the position of the 
parties. Tho petitioners eontended that 
they were entitled to apply within three 
years under Artisle 181, We hold that the 
applieation was governed by Artiele-176 and 
that as no satisfaetory reasons had been 
assigned for the delay, the applieation must 
be dismissed. This order was made on the 
2'at June 1921; three days later, the sur- 
viving appellanta applied to the Court to 
add as respondents to the appeal the legal 
representatives of the deseased ec-appellant, 
who had, thrcugh their remiraress, failed 
to join as appellanta within the preseribed 
time, The surviving appellants urged that 
they should not be made to suffer by 
reason of a default on the part of the legal 
representatives of the deeeared eo-appellant; 
and that the Court should, under Order XLI, 
rule 20, Order XLI, rule 28, or, if, neither . 
of there rules was considered applieable, in 
the exereise of its inherent power resog- 
nised in sestion 151, add as respondents 
to the appeal the representatives of the de- . 
eeased, so that no exeeption might be taken 
that the appeal was not properly «on. 
stituted, We granted this application, 
beeadse apart from all questions as to the 
seope of Order XLI, rule 20 and Order XLI, 
rule 33, the Court has inherent power to 
add a respondent to the appeal: in the 
events which had happened; Hemargint 
Debt v. Hari-las Banerjee (1), Lakhmichand v, 

(1) 48 Ind. Cas. 838; 8 P.!. J. 409; (1918) Pat, 
276,5 P. L. W, 216. 
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Kachubhai (2). The objestion taken by the 
raspondents that the appsal had asased to 
bs properly sonstituted by resson of the 
death of one of the appellants aud the 
failure of his legal representatives to join 
ав o0-appellants within the tims allowed by 
law, thus beaame.unsabstantia!l. No donbt, 
as pointed out by the Judisial Committee 
in Raj Ohunder Sen v. Garg1 Das Seal (3), 
a suit to take the aesounts and wind пр 
the affairs of a partnership sannot proseed 
in tbe absenes of one of the partners, or, 
in the event of his death pendente lite, in 
the absenee of his legal representativo. 
It may also be sonesded that when an 
appeal has abated in part in respeat of the 
heirs of & deceased appellant, the result 
of sush abatement may be to make the 
appeal an  imperfeotly aonstitated appeal 
which the Oourt eannot proseed to hear; 
this depends upon the nature and ssope of 
the suit; Kali Dayal v. Nagendra Nath (4). 
In the present oase, however, по sueh diffi: 
euliy ariser, as all the parties interested 
are now before the Court either as appel- 
lants or as respondents. Apart from this, 
there is  eonsiderable forse in the esn- 
tention of the appellants that the addition 
of the representatives of the deseased was 
unnesesssry, inasmueh as the suit as framed 
was а snit of the decoription contemplated by 
Order XXX of the Oode of Oivil Prosedure. 
Sueh а suit may be brought by or against 
a firm in the firm-name even though the 
firm may have been dissolved before the date 
of the euit, provided the cause of astion arose 
before the date of dissolution; Davis v. Merris 
(5), Wenham, Inte, Batiams, Ex ратів (6). 
This may be done, notwithstanding the 
position that a firm is nob resognised as an 
artifisial or juristis person: Oorbett, Ex parte 
Shand, In re (7), Ellis v. Wazewn (8), Sadler 
v. Whiteman (9) affirmed in Whiteman v. 


(2) 11 Ind. Cas. 559; 35 В. 392; 18 Bom. L. R, 517. 

(8) 310. 487; 1 A. L. J. 145; 8 C. W. N. 442; 811, 
А, 715; 14 M. L. J. 147; 8 Sar. P. О, J. 623, 
(41 54 Ind. Cas. 822; 24 C. W. М. 41; 80 C. L. J. 217. 
(5) (1888) 10 Q. B. D. 426; 52 L. J. Q B. 404 81 
W. В. 742. 

(6) 11900; 2 Q. B. 698; 69 L. J, Q. B. 803; 88 L. T. 
94; 48 W. В. 626; 7 Manson 309, 

(7) (1880) 14 Ch. D. 122а p. 120; 49 D.J. Bk. 
74; 42 L, T. 164; 28 W, R. 569, 

(8) (1899) 1 Q. B. 714- 68 L. J. Q. B. CO 4; SO L. T. 
508; 47 W. В. 420; 15 T. L. R. 274. 

9) (1910) 1 K. B. #6°; 79 L.J. K, B. 786; 102 1, 
T, 472; 26 T. L, В. 872; 64 В. J, 376, 
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Sadler (10) and sited in 2ex v. Holden 
(11). The  proecedings іп а suit 
во brought  eontinne іп the name of 


the firm, even fhcugh tke names of the 
partners are disclosed; Order XXX, rule 2, 
Oivil Prceedure Code, The ease before us 
is not that of a suit brcught in the names 
of partieular individuals, as in Monmoh- т 
Pend-y v. Fidhu Ihus.n Рсу (12), but 
rather that ofa suit brought in the frm. 
name, as in Bal Kissen v. Бау Lal 
(13). Fromtbhisstandpoint, no valid objes. 
tion eould be teken to the eompetenee of 
the appeal, even if the representatives cf 
the deseased were not added as parties. 
In our opinion, the preliminary objestion 
eannot be sustained and the appellants are 
entitled to our judgment on the matters in 
eontroversy. 

: As regards the frat gronnd, wa are of 
opinion that the aesounts must be taken, 
notwithstanding the Bantans whish hava 
taken plase as found by the Subordinate 
Judge. The Subordinate Judge has sorreet. 
ly held that there were two sets of aesounts 
taken, the Bantan and the Nikash. The 
Foope and objest of the two were not 
identical, as is clear from the samples of 
the Bantan and the Nikash whieh have 
been prodused, The Bantan was an nd. 
justment of the dues of the partners inter 
se on assonnt of the inequality in the рго- 
portion of salt taken by eaoh set of part. 
ners on their own aseount for sale by them 
io their own eustomers as opposed to joint 
sale of salt by the joint firm. Sneh an 
adjostment would show what quantity of 
salt had been teken by each set of partners 
and bow much money would have to ba 
eontributed by one set to another on aeeount 
of inequality in the appropriation, Сп the 
other hand, the Nikash at the end of the 
year would show tke outstanding balanee 
from austomers of the joint business and 
expenditure of all deseriptions ineurred 


. during the year. Opportunity would, no 


doubt, be taken on the oseasion of this 


(10) (1910) A. C. 514; 79 L.J. К. B. 105 т 
296; 17 Manson 236; 548. J. 718; 26 PA deed i 

(11) (1912) 1 K. B. 458 at p. 497 81 L.J K B. 397. 
1C6 L. Т. 806; 78 J, P. 148; 22 Cox 0.0. 727; t8 S. 
J, 188; 28 T. L. B. 173. dude 

(12) 48 Ind. Cas. 809; 28 О, L, J. 268, 

(13)31 Ind. Oas, 509; 17 0, L, J.648, e 
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yearly settlemént of assounts, to reetify the 
errors, if any, in the Bantan, whish would, 
prima facie, form the basis of the Annual 
&acsount, But there has “apparently been 
Some misapprehension as to the true re. 
lation of a Bantan toa Nikash, One ех. 
treme view is that the Bantan may be 
entirely ignored and the Nikash taken 
irrespective thereof, The opposite extreme 
view is that the Bantan is absolutely воп. 
elusive and that its assurasy ваппоё be 
shallenged at the time of the Nikash. 
Neither ofthese views san elearly be sup- 
ported. The Bantan was regularly taken 
in the presenae of the parties or ther 
representatives, though its seope was limited. 
Consequently, if its ascurasy is ehallenged 
at the time of the Nikash, the burden lies 
upon the party who aesails it to establish 
the alleged error, Tho elementary prin- 
eiple that an aesount onse taken in the 
presence of {the parties interested and 
Bequieseed in by them will not ba lightly 
re-opened must plainly be applied to a 
Bantan; Mo&ellar v. Wellace (14), Moheeh 
Ohandra Busu v. Radha Kishore Bhattacharjee 
(15), Goku) Krishna Des v. Shashi Mukhi 
Dasi (16), Magniram у. Leaminarayan 
(17), Jehawgir  Oowasee v. Hore Mills 
Limited (18), Subject to this reserv- 
ation, the Bantan sannot ba treated as a 
sonelusive anawer to the olaim for assounts 
for any period. This, however, does not, 
as the Subordinate Judge has eorreetly held, 
affeet the deeree in the former suit brought 
by the Rays against the Seals and finally 
desided by this Court on the 4th Desember 
1919, That deeree sonfirmed the decision 
of the primary Court, and, though con. 
elusive between those parties, expressly 
left unaffeeted all matters outside the seope 
of the assounis eomprised in that liti. 
gation. The direstion given by the Sub. 
ordinate Judge in this respest is not open 
to eritieism. ы 

As regards the second ground, the evi- 
denae is eonolusiva that the salt bond busi- 
ness was not dissolved at the end of 1329 


(14) 5 М.І. A. 379; 8 Моо. Р. О. 878: 1 Eq. Rep. 
209% 1 Sar. P. 0. J. 453; 18 E. В, 936; 14 E.R, 144; 97 


.R 6 
"Gay о. W. N. 286 O. L. 1. 680, 
Ae 13 Ind. Cas. 28; 150. L. J. 204; 180. W. N. 


бат) 82 B. 853; 10 Bom. L, R. 281, 


(18) 2 Igd. Cas, 294; 33 B, 216; 10 Bom, L, R, 488. 


B. E, but sontinued till the end of 1321 
В, E. Тав оазе for the plaintifs is that 
the dissolution was effected by the retir»- 
ment of Jogendrakrishna and Nilkrishns, 
two ofthe members of the plaintif firm, 
from the salt busineas at the end of 1320 
B. E. Now, it ia well-settled that where 
no fixed term has bsen agresd upon for 
the duration of a parinership, any partner 
may determine the partnership at any timo 
on giving notice of his intention so to do 
to all the other pertners; Crawsh:y v. 
Maule (19). Bat the dissolution takes plase 
as from the date of the sommunieation of 
the notice: Mellersh v. Keen (20), Tested 
in the light of this prinsiple, the ease for 
the plaintiff firm eompletely sollapses, In 
the matter of the alleged dissolution by 
rotirement, the parties asted in the most 
unbausinesslike way imaginable. Тһе ор. 
vious sourss was to sommunioeate their in. 
tention to dissolve the partnership in 
writing to the other partners. It is not 
neosssary to sonsider whether пођізе to the 
defendant firms wonld have been auffiaient 
or whether notise to each individual mem- 
ber of each of the firms sonesrned was 
essential No written notise was in fast 
given, and the oral evidenee of verbal in- 
timation to some of the persons interested is 
of the vaguest dessription. On the other 
hand, the evidenee discloses that the persons 
who intended to retire from the business did 
in faet eontinue to take salt from the business 
and to assosiate otherwise with 168 work, 
in sush eirsumstanees, & presumption may 
legitimately ba drawn in favour of the 
eontinuause of the parinerahip; Parsons v. 
Hayward (21), King v, Chuck (22). There is, 
in our opinion no reasonable doubt as to the 
soundness of the aonslusion of the Sabordi- 
nate Judge that there was no  eífestive 
dissolution of the frm at the end of 1320 
B. H. and that it was  sontinued till 
the end cf 1821 B. E. In sash a aontingensy, 
it was not only open to the Ooart but 
ineumbent upon it, to direst the assounis t» 
be taken for a longer period than that 
(19) (1818) 1 Swanston 495 atp.508; 38 E. R. 479; 
1 Wils. 181; 18 R. B.126. 
29) (1859) 27 Beav, 238; 122 К, R. 390; 54 E. Е, 


92, 

(21) (1862) 4 реб. F. & J. 474; 185 В.В. 219; 81 L, 
J. Ch. 666; 8 Jur. (x. в.) 924; 6 L.T. (N.5,) 628; 10 
W. В. 654; 45 Ю. R. 1267, 

Ж, (1853) 17 Beav, 825;99 R. R. 109; 61 Ю.В, 
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mentioned in the plaint. The aesounts in 
a suit of this description have to be taken for 
the benefit of all the persons sonserned; the 
Beope and extent of suoh ascounts must be 


determined by the Oourt on the true atate of. 


faots diseloged in the evidenee and eannot be 
restristed.to the limited measure of relief 


elaimed by tbo plaintiff on inassurate allega 


tions. 


As regards the third and fourth grounds, 


we have been invited to hold that eaoh 
partner was entited to have separate dealinga 
in salt and culd not be ealled upon to 


‘aeoount for the profits of sueh transactions. 


for the benefit of all tbe partners of the 
original business. 


earries on any business of the same nature 
ar, and eompeting witb, that of the firm, he 


must account for ard pay over to the firm: 


all profits made by him in such business, and 
he must -also make compensation to the. 


firm for avy lose cosasiorei thereby. This 


obligation is formulated in section 259 of the 
Indian Contrast Aot and has long been 
recognised ав в fundamental rule in the law 
of partnership : Aas v. Benham (23), Trimble 
v. Goldb:rg (24), Glassinglon v, Thwaites (25); 
The rule is not applisable to a really differ- 
ent business, though the same knowledge and 
information may be useful in both, In the 
ease before us, however, there is no doubt 
as to the true naure of the separate business 
sarried on by some of the members of the 
salt bond partnership, The evidenee makes 
it abundantly elear that the separate trans- 
astions were of precisely the same nature 
as the businsss earried on by the partner- 
ship and that there was thus A breaeh of 
duty of the partners coneerned nof to carry 
on like bnainess in the same field of eom- 
petition, The aorrestness of the view taken 
by tbe Subordinate Judge eannot be auaeass- 
fully questioned, We may add in this oon- 
nection that it was faintly suggested that 
the sum resoverable on aseoant of this 
breaeh of obligation was limited by agree: 
ment to Rs. 5,000, The agreement, however, 


(28) (1891) 2 Ch, 244; 65 L. Т, 25. 

(24) (1909) A. О, 494; 151.1. Р, 0. 92, 95 L. Т, 
168; 22 T. L. R, 717. 

(25) (1828) 1 Sim. & St. 124; lI. 2. Ob, 118; 24 
R, E. 103; 57 E, R. 60. 


This sontention is opposed | 
to the elementary rule that if a partner, 
without the consent of the other partnera, 


does not admit of sush а sonstruetion ; tha 
gum of Ra 5,000 mentioned therein wai 
preseribed as а pegalty and does no$ absolve 
the parties in defaut from the oligation to 
assount for all the profits made in aueh 
business. 

Ав regards the fifth ground, it has been 
urged that the Court should not, at the 
preliminary stage, hava gone into the ques: 
tion of the eustody of the assount books, 
that the invastigation has, ab any rate, ээп 
inadequate and that the oovslasion is not 
supported by tha evidense, We are of 
opinion that this sontention should prevail, 
Session 257 of tha Indian Qontras5 Ast 
makes it obligatory upon each partner to 
render true aszounts and full information 
of all things affasting the partnership to 
any partner or his legal representatives. 
The oesasion in this бане will, however, 
arise after the preliminary deeree ia made. 
At that stage eaeh partner shonld be served 
with the noties eontemplated by sestion 66 
of the Indian Evidenes Ast to prodase such 
assonants and papers ав may be in his eustody. 
lf he omits to produse the books and the 
books are proved to ba at the tim» in his 
eustody or under his «ontrol, the presump- 
tion reeognised in Illustration (g) to sestion 
114 of the Indian Evidenes Ast may ba 
applied, namely, that evidenea whieh sould 
be and is not produced has been withheld 
besause, if produced, it would be unfavourable 
to the person who withholds it; Hem Chandra 
v. Kali Prosanna Bhaduri (26), In nueh cir- 
eumstaness, sesondary evidense will рэвоше 
admissible, and the party who has withheld 
the dosument will not ba able fo use the 
original dosument as evidenca at а later 
stage without the sansent of the other party 
or the order of the Court, as provided in 
sestion 164 of the Indian Етійепве Aet. 
The prosedure ав to noties was not followed 
in the Court balow, and it has transpired 
that some of the assount-books, namely, the 
booka of 1818 B.E, 1319 B.E. and one af 
the books of 1320 В.Е, were, at the time 
the plaintiffs ware salled upon to produes 
thom, astually in this Oourt in the records 
of the appeal preferred in the previous suit 
brought by the Rays against the Seals, Таезе 
books sppaar to have been subsequently 


(23) 80 O. 1033; 8 C. W. М. 1; 80 LJA. 177; 8 баг, Р, 
0..7. 529 (P, 0.) . ds 


E 


O3HANNU LAL t, RAS KUAR. 


returned to the plaintiffs, and they have ex. 
pressed their readiness to produss them 
whenever ealled upon. In these sireum- 
slanses, we are of opinion аё the finding in 
the judgment of the Subordinate Judge 
relating to the eustody of the assount books 
should be expunged and that the direstion 
in the decree based threon should be omitted. 
When the enquiry is undertaken by the 
Commissioner, proper orders as to the pro- 
duetion of assount books and oth-r papers 
by all the partners will be given by the Sub- 
ordinate Judge on the lines indieated above. 

The resulfis that this appeal is allowed 
in рать and the deeree of the Sabordinate 
Judge modified ia two resposts, namely, 
first, as to the nee to be made of the Bantan 
when the asaounts are taken, and, secondly, 
as to the omission of the order for prcdue- 
tion of assount Боске ; subjeet to these varia- 
tions, the deeree of the Subordinate Judge 
wil] stand confirmed. The appellants will 
pay the respondents their sosts in this appeal, 
but such oosts will inelude only half the 
hearing fee, as the objestion to the som- 
petence of the appeal has not been eustained 
and the deeree of the Oourt below has not 
been affirmed in its entirety. 

N.H. 

Apreal allowed in part, 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 

Sgoox» Отут, Appean Мо, 119 or 1921. 
June 23, 1921. 
Present : — Mr. Dalal, A. J. C. 
OHHANNU LAL ARD OTHERS— PLAINTIFFS 
— APPELLANTS 
versus 

Musammat RAJ KUAR AND AKO!RER— 


DEFENDANTS — RESPONDENTS 

Hindu Law—Widow, usufructuary mortgage by— 
Property let out to tenanis=Death of widow—Rents, 
anrealised, by the mortgagee— Accretions—Presumption 
--Construction of document Mortgage-deed, interpre- 
tation of—Hindu widow—Mortgage with personal 
liability—Liability, whether enforceable after her death 
— Fransi of Property Act (LF of 1832), 68 (a). 
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The presumption whether a Hindu widow dealt 
with the income of her deceased husband’s estate 
as to make it an acoretion to the corpus or not, 
must depend upon the circumstances of every case, 
[p 17, col. 2.] 

Where a Hindu widow creates a usufruotuary 
mortgage of any property let out to tenants, rents 
actually fallen dueat her death, though remaining 
unrealised by the mortgagees, cannot be treated 
as accretions to her husband's estate as 4n the real 
Sense those renis—being transferred to the mort» 
gagees - must be considered to have been already 
[реп by ме widow, thus leaving no doubt as to her 
intention treat them as personal property, 
{р 17, col 2] Р А 

Apart from any question of Hindu Iaw the 
mortgagees, in such a case, being really the land. 
lords up to the dete of the widow's death, rents 
fallen due during that period must be held to be 
due to them and not to their successors whoever 
they may be. [p. 17, col. 2.] ` 

Where a Hindu widow exeoutes a mortgage of 
property belonging to her husband but declares 
that the mortgagee would, if and whenever deprived 
of the same, be entitled to recover the mortgage: 
money from her personal property, the words are 
wide enough to include the enforcement of the 
personal liability even after her death. In a clear 
contract of this nature ib is not necessary to inter. 
pret it in the light of the law of. mortgages, although 
that law itself, as laid down in section 68 (a) of 


the Transfer of Property Act, would ви t this 
view. [p. 15, col. 1.] , pport this 


Appeal. from в desree of ihe. Addi. 
tioral Distriot Judge; Lueknow (at Sita. 
pur), dated the 23rd February 192], revera 
ing tbat of the First GSubordirate Judge, 
Bitapur, dated the 9th May 1921, : 


Mr. A. P. Sen, for the Appellanta. 
Mr. Btsheshwar Nath Srivastava, for the 
Respondents, 


JUCGMENT.—The parties to this snit 
are at ore as regards ihe faets and the 
desision of this Court is desired ев to thé 
interpretation to be placed on those faets 
in aseordanee with law, A  Hirdu widow 
with a limited share in property made twò 
Етасвѓєгв by way of mortgage of two different 
properties in 1914 and died at the end 
of 1915, The mortgages were both usu: 
fruetuary and the first inured for'a period 
cf 45 years and the ceeond for a pericd 
of 14 years. Soon after her death her 
husband's reversioners tock .posseesion cf 
ihe mortgaged property without any objea- 
tion from tbe mortgegees. . Subsequently, 
by ibis suit the motgagees elaimed resovery 
of tke balanee cf morey dueto them odt 
of the aseets -of the widow in the hands 
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of the defendants reversioners, The mort- 
gage-mohey was to be. paid. off ont of 
the nsufroct-and there is no dispute that 
а balansa of Rs. 1,270.5.11 was due to 
the plaintiffs on the date of the woman’s 

‘-death. Thera was a further prayer of the 
plaintiffs that a portion of this balanee 
‘eonsisting ‘of arrears of rent of the widow's 
‘lifetimes reeovered by the defendants aud 
not by the plaintiffs may be ordered to ba 
realised from the person and propsrty of 
‘the defendinis apart from the assets of 
‘the widow in tho defendants’ hands. That 
am is a few annas under Rs, 300, Tha 
learned Subordinate Judga of. Bitapnr dea. 
‘төй both the reliefs, Бан on appeal by 
"the defendants the suit was | dismissed by 
the” learned Тага Additional D striat 
Judge of Lacknaw, 

Tae lower Appallate Oourt’s Opinion was 
that. the mortgage came ta ^an end with 
“the lite of the widow and that the plaintiffs 
were not entitled to reaover the  balanoó 
personally from the widow: As regards 
arrears of rent ii held that they ware 
"assurnulations added to the eorpus of the 
husband's esfate and did not farm the аззэёв 
„of the widow. 

Р I shall take ор the question regarding 
‘the ` arrears of rent. firat. In my opinion 
‘the lower Appellate Oourt has made a 
‘mistake io weighing the fasts, of the ease. 
‘As hid down in the ruling ^referréd to by 
the lower Appellate Court Bhagabati Koer 
v. Sohodra Koer (1), " the test to ba applied 
fo a ваза of this deseription is to determine 
‘from the surrounding siroumetansss the 
‘intention of the widow. Did she intend 
_ treat the disputed property as part and 
'pareel of the estate of her husband, or did 
she treat it as a temporary saving liable 
' to'be applied by her subsequently for her 
‘own purposes,’ lf the test is applied to 
the present ease it will bs obvious that the 
slain of the- plaintiffs must prevail A 
' similar . opinion ‘was expressed by their 
© Lordships-i in the Privy Oounsil ease reported 
as Raja Ra‘ewara Derat Rajah of Батпай 
S Suniara Pandiyasams Tevar (2). - Their 


ae 2 


(1-13 Ind. Cas. 691; 180, W. N.834 . 
. (2) 49 Tùd. Cas, 704; 17 A. Ly 1, 183; 88 M. 
164 28 0. W. N. 540; 29 О, L. J. 551; 25 M. 
* 400; 21 Bom. L. R. 886; (1919) М. W, N. 511; 
1881,10 L, W, 822, 46 LA, 64 (P, G); + 
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‘held to be the ascets of a widow. 
‘observed: - 


1? 


‘Lordships pointed ont at page 157* that the 
‘presumption whether a widow dealt with 


the ineome of her deceased husband's estate 
‘ag to make it an 4&eeration to the eorpus 
or not, mast depend upon the sirsum- 
stances of every este, In the Oalentta ease 
sited above, the learned Јайвез have 
takea the trouble of distinguishing the 
ease before them fron a Bombay case in 
whieh rents realisel from the terants were 
They 
“This view mar, at first sigh‘, 
seem to militate against that adoptsel by 
S'r Oharles Sargent, О. J., in Riveté-Oarn wc 
v. Jivib:i (3), That ease, however, is dis- 
tinguishable.................. n. that ease the 


‘rent had astually basn. eolleated оп bahalf 


of the widow by her agent: at the time 
tof hər death it was oonsequently her 
money in the hands of her agent: no dis- 
tinstion sould thus be drawn bstween the 
sums already expended and the balanss in 
the hands of her agent.” In ths present 
ease if the fasts are eonsidered in the true 
ligh*, the widow had already expended the 
rents due to her during her lifetime, They 
had already been transferred to the mort. 
‘gageea and thus her olear intention to treat 
hem as her owa personal property was 
diselosed from впећ astion. 

Apart from all considerations of. Hinda 
Lav, the plaintiffs were really landlords up 


-to the date of the widow's death and whatever 


rents fell due daring the period that they 
were-landlords mnst be held to bs daa t» tham 
and not to their snesessors, the defendanta, 
I must, now, proseed to a eonsideration of 
‘the question whether the balanse due to the 
plaintifs on the mortgages is rooovorable 
from the assets of tho widow or not, For 
а deaision of this question the only thing ngaes- 
sary to enquire is what was the eontraet 
between the parties. In both the mortgaga- 
deeds there was a elause almost in identisal 
terms to enforee the personal liability of the 
mortgagor. The mcrigagees were doslared 
to be entitled to reeover their money by 
suit from the moveable and immoveable prop. 
erty and person of the exesutant in ваза 
of the mortgaged Mauzi going out of the 
possession of the mortgagees upon the elaim of 


(3) 10 B. 473; 11 Ind. Jur. 102; Chitty's 8. O. 0. 
R. 137; 5 Ind, Dec. (н. s ) 706, 
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G.RENDRA MALLIOF, In re. 
ару ore for any reason, In the widest 
terms rossible the exeeutant has admitted 
her personal liability to pay the amount 
sesured by the mortgages The lower Appel- 
late Court, has imported in these -elauses 
the words "during the exesutant's lifetime” 
withont explaining how the expressions 
used in the two mortgages restristed the 
personal claim to the lifetime of the 
exesutant, In my opinion, the words are 
wide enough to enforee personal liability 
after the death of the exesutant without any 
resérvation. If the widow has left any 
assets, the mortgagees. are, entitled to 
enforee their thim against those assets. 
When there is а: e'ear  eoniraet of this 
niture, itis not nesessary to make any refer- 
anée to the law of mortgage. Ifany author- 
ity were. required it would be lent by tle 
próvisions of  sestion 68 (a) of the 
Transfer of Property Act where the morte 
gagee is given a right to eue the mortgagor 
for the mortgage-money where the mort- 
gagor has bound himself to re-pay the same. 
‘It was pointed out on behalf of the respond- 
enta by their learned Counsel that no one 
deprived the plaintiffs of the mortgaged prop- 
erty and that the interest of the widow eame 
to an end with Her death and by operation 
of law as must have been well known to tbe 
plaintiffs when they took the mortgages. This 
‘is quite true, but it appears to me that the 
danses i in.the mortgage-deeds were entered 
"do. provide for sueh a sontingensy as the 
present of the widow dying within the 

period of the ‘mortgage. 

In my opinion the deeree of the first 
Court was: eorrest. I sat aside the desree 
of the lower Appellate Court and restore the 
deeree of the First Court with eosts of this 
Court and the lower Appellate Court. 


х, И. : 
Apreol ollowed. | 
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CALQUTTA HIGH COURT. 
Civi, Rune Ko, 753 or 1920. 
January 18, 1921. 
Present :—Justice Sir N. R. Ohatterjea, KT., 
and Mr. Justice Newbould. 
In rs GANENDRA MALLIOK AND OTHERS — 
PRTITIONRRS, 
Land Acquisition Act (I of 1894), з, 32—~Invest- 
ment in the purchase of other lands,” whether includes 
erection of buildings. 


Having regard to the definition of the expression 
“land,” the words "invested in the purchase of other 
lends" in section 32 of the Land Acquisition Act as 
amended by the Calcutta Improvement Trust Act 
include the erection of buildings upon the land. 
[р. 19, col, 1.] 

Where, therefore, = debutter property is acquired 
by the Calcutta Improvement Trust, the amount 
of compensation for that property must be paid over 
to the trustees if the President of the Trust ів 
satisfied that the money would be invested by the 
trustees in the erection of buildings. [p. 19, cols 1 
& 2. 


Rule against the order of the Court of Oalcutia 
Improvement Tribunal in (Civil Deposit) 
Oase No. 407 of 1919, ` 


Babu Bepim Ohunder Mullick, for the 
Petitioners. d | 
JUDGMENT.—The petitioners iu this 


case are the Trustees of a debutier estate. 
Some lands belonging to. the estate have 
been acquired for the Calcutta Tmprovement 
Trust and a sumof Rs,~2;24,000 and odd 
‘is iu deposit with the President of thie 
Tibunal. The petitioners’ applied to the 
President for payment to them of the 
amount so deposited in order that they 
might erect buildings on the exempted 
portion of the land. The President refused 
to pay the money and this Rule was obtained 
to set aside that order, 


It appears that only a portion of premises 
Хов. 79 and 80 Collotollah Street- has been 
acquired and the remaining portion isin the : 
_oceupation of certain lessees. The term of the 
lease has not get expired, It is stated that 
‘the lessees have entered into an agreement 
. With the petitioners under which they would 
pay net “profits бо the extent of 7 and 7} 
per cent, in addition to the existing rents: 
provided buildings are ereoted on the ex- 
empted land by the petitioners,; and аб 
plans of such buildings have been approved 
by the Corporation. Ít is also stated that,. 
if advances аге made to the contractors who 


- 
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would erest the buildings, іс will be advan- 
tageons to the Trust estate as the costs in 
that case would be lees, As stated above, the 
petitioners applied tothe President of the 
Improvement Tribunal for payment to them 
of the money. That, however, was refused 
by the learned President on the ground 
that is was not a suitable mode of invest- 
ment, 

"Now, section 32 of the Land Acquisition Act 
88 amended by the Culcutta Improvement 
Trust Act provides that the Tribunal shall 
order the money to be invested in the 
purchase of other lands to be held under 


the like title and conditions of ownership as ` 


the land ia respect of which such money 
shall have been deposited was held. Here, 
there can be no questicn as to the land being 
under the like title- and conditions of owner- 
ship, because the proposal is to erect build- 
ings on the land belonging to the Tru Б 
estate. The only question for consideration, 
therefore, is whether the erection of buildings 
would come within the words “invested in 
the purchase of other lands” їп section 32 
of the Act. Having regard to the definition 
of the expression “land,” we think that the 
words of section 32 quoted above world 
inelide: the erections of buildings upon the 
land, and if the President is satisfied, that 
the money would be invested in the erection 
of ‘buildings as proposed by the petitioners, 
we are of opinion that he is bound to pay the 
money over to the petitioners, ` 

We are informed that there is no question 
as to the petitioners being the sole trustees. 
The President may, however, easily satisfy 
himself as to the correctness of this state- 
ment, І 

The learned Preaident in showing cause 
states that the order of the 14th August was 
made upon a request made verbally by the 
Vakil for the petitioners and, subsequently, 
on the 19th August, the petitioners sub- 
mitted an unverified application for гө:соп. 
sideration of the order of the 14th August. 
Evidently, he is under a mistake bscause 
the record shows that there was a written 
petition filed on the 14th August, though 
it was not verified, 

We think under these circumstances that 
the case should go back to the learned Pre- 
‚ Sidentof the Improvement Tribunal in order 
that he may satisfy himself as to whether the 
petitioners are the sole trustees of the Trust 
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estate and, ifso, whether the money would ba 
invested in erection of bu'ldiagsonthe land and 
whether there is Фп agreemont between them 
and their lessees for the erection of buildings 
on the portion of the land not acquired as 
mentioned ia their petition and, if he ii 
satisfied upon those points, wə think that 
he should pay out the money to the peti 
tioners. . 

We assess the hearing fee in this Rule at 
two gold mohurs. 

Lat the record be sant down at once. 

J. P. 

Rule made absolute 





SIND JUDICIAL COMMISSIONER'S 
COURT. 
Озона Огт, Suir No. 373 or 1918. 
August 24, 19:0. 
Present 1 —Mr. Madgavkar, A. J. C. 
KHEMCHAND RATANCHAND asp 
| ANOTHER — PLAINTFEA 
versus u 
A L AND ANOTH 28 — D 2FaNDANTS, 
D zb» dt {Lof 1877), s. 25— Vendor and 
purchaser— Vendor's title—Purchaser, right of —Parda- 
nashin lady, dealings with—eGeneral rule when not 
applicable, : 


A purchaser, while he is not on the one haud at 
liberty to raise doubts which are not considerable 
or rational, cannot be compelled on the other hand, 
to take a title which will expose him to litigation 
or hazard. The question whether the doubt is 


reasonable must be determined on the facts of each 


ало cece tis husband, having entered into 
the agreenment, obtains his wife's consent and 
signature shortly afterwards, the law which throws 
upon parties, dealing with pardah-nashin ladies, 
the onus probandi of their understanding the con. 
tents, has no application. [p. д1, col. 2.] 

Mr, Hirdaram Mewaram, for toe Plaintiffs, 

Mr. Isardas Oodharam, for the Defendants, 

JUDGMENT.—Suit for specific perform- 
ance of a contract of sale of a house by the 
plaintiffs vendees against the defendants- 
vendors. The property iu suit Survey-shoet 
D-1, Survey No. 39, admeesuring 94 square 
yards with a house, in the Sadar Bazar 
Quarter, Karachi, was bequeathed by 
Lalau Mal by a registered Will of 1839 
(Exhibit 25) to his younger wife, Vishnibai, 
who inturn left it by a Will (Exhibit 43) 
to her daughter, defendant No, 2 Laxmibai, 
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The plaintiffs аге the leading members of 
a charitable association *called the Sarveh 
Hiteshi Ayurvedic Aushadhalaya Association 
. and negotiated through their leading spirit 
‘Swami Vriktanand, plaintiff No. 2 (a), with 
defendant No. 1. Dhalomal, husband of 
defendant No. 2, Lakshmibai; and on the 
9166 August 19.7 defendant No. 1 passed 
the agreement "(Exhibit 8) in suit in 
favour of plaintiff No. 1 Khemchand to 
sell the property for Rs. 30,000, receiving 
Rs. 2,000 as earnest money. On the 3186 
August this agreement was signed by 
defendant No. 2 Lakshmibai and the 
transaction was to be completed according 
to the agreement in four months. On the 
9th November plaintiffs published a notice 
(Exhibit 32) in the Sind Obsercer of 
their proposed purchase. On Ist Decem- 
ber 1917 they received a letter (Exhibit 11) 
from Messrs. Kalumal and Co. as Pleaders 
for Aeibai, step-sister of defendant No 2, 
Laxmibai, asserting a claim toa half share 
in'the property and objecting to the plaintiffs’ 
purchase. Тһе plaintiffs called upon the 
defendants to clear the title in respect of 
Asibai and her son Baehoomal; and ccr. 
respondence (Exhibit 9) commencing with а 
letter on the 6th December ensued between 
the parties; On 22nd December 1917 the 
. defendants! Pleader informed plaintiff No. 1 
“that the plaintiff had been guilty of breach 
and that, therefore, the earnest money was 
forfeited, 
The ease of the plaintiffs is that they were 
entitled to get from the defendants a clear 
marketable title, free from doubt as regards 
the claim of Asibai, but that the defendants 
bád failed to clear the doubt во as to enable 
‘tliem to pay the balance of the purchase- 
money and to complete the transaction. The 
plaintiffs assert that on account of the rise of 
.values of landed properties in Karachi the 
defendants delayed and obstructed and resiled 
. from vhe- agreement, 
2. The defence in the main is that the defend- 
ants had cleared the title by producing to the 
plaintiffs thé two Wills of Lalanmal and 
^ Wislienbai. They assert that it was the 
plaintiffs who were not in possession of the 
- nécesáary purchase amount to complete the 
- transaction, aod failed to pay it and to tender 
`a conveyance, 
To other defences were also raised which 
may briefly be noticed. The first paragraph of 
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the written statement was that in addition to 
the earnest moncy of Rs. 2,000 paid on the 
81s& August the plaintifs had also agreed 
but failed to pay Rs. 10,009 on the next 
day. Tbe second defence was that defendant 
No. 2 Luxmibai signed the agreement with- 
out having Ъзеп read over to, her and 
without knowledge of the contents. 


The following six іввпэз were framed by 
my learned predecessor Mr. Raymond: — 

1. Did plaintiffs agree t» pag Rs. 10,00) 
on the 22nd August 1917, if s», what 
is the effect of the failure to pay Ё Сап 
the defendants plead this in view of the 
written agreement? 

2. Were plaintiffs justified in calling 
upon defendants to file a suit against Asibai 
with a view of obtaining the declaration 
from the Court that Asibai had no interest ? 
Does this fact disentitle the plaintiffs to specific 
performance P 

3. Which party is guilty of breach? 

4. Are -plaintiffs entitled to 
performance P 

5. Are plaintiffs entitled to any dam wes, 
if во, what and from whom P 

6. Generalissus. . x 

Issue No. 2 was on the 12th August 
amended by me (Exhibit 36) as follows:— 

“Were the plaintiffs justified in calling 
upon the defendants to have their title cleared 
(aa per the plaintiffs’ letters in correspond- 
ence .Exhibit 9) as against Asibai ? Does 
this fact disentitle the plaintiffs to specific 
performance P" 

The reason for the amendment was that 
Issue No. 2 as originally framed implied an 
admission on the part of the plaiotiffs that 
they had called upon the defendants to file а 
suit against Asibai. But no auchadmission was 
made either in the correspondence Hhibit 9 
or in the evidence called by the plaintiffs. 
The defendants were, therefore, given the 
choice of an express issue and evidence as 
to whether the plaintitfa had called upon 
the defendants to file such a suit or of 
having the issue amended as it actually 


spesifio 


has been. ‘The defendants’ learned Counsel 
has chosen the second alternative and the 
issue has been amended accordingly. My 


findings on these issues are as follows : — 

Issue No.1. Evidence on the agreement 
set up by the defendants is inadmissible 
under section 92 of the Evidence Act, 
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Issue No. 2 (amended). The plaintiffs were 
justified in calling upon the ‘defendants to 
clear: the title of the latter as egaiust 
Asibai. This fact. does not disentitle the 
plaintiffs to specific performance, 

Issue No.3. Defendants are guilty of breach, 

issue No. 4, Plaintiffs are entitled to 
specific performance, 

Issue No. 5 does not remain as the dem ges 
would have been rupees eleven thousand, 

Issue No. 6. Аз per order. 


My reasons for the findings are as fol. 


lows:— 

The defendants have led no evidence and 
have not asked to lead any evidence ou the 
first issue, their learned Counsel practically 
admitting in arguments the insuperable 
bar of section 92 of the Evidenca Act. In 
view of this admission, it is needless to 
labour the point further. Itis plain that 
when the terms of the agreement are as 
clear and formal as in Exhibit 8, an oral 
agreement which could only be entered into 
at tke time of sach written agreement 
Exhibit 8 to pay so large a sum as Rs. 10,00) 
on the following day and not as they seem 
to state, Ra, 28,000 in four months, cannot 
be admitted withou* rendering the express 
terms of section 92 totally nugatory. It is 
urged for the plaintiffs that an oral agreement, 
suvh as the defendant No. 1 acta up, is on the 
face of it false and it must help to convict the 
defendant of falsehood and bad faith; and the 
fact that this false oral agreement was set up 
as. early as 7th January through his Pleaders 
by correspondence convicta the defendant 
No. 1 of bad faith, even about the timeof the 
completion of the contract. 

lt will be convenient in this conuection also 
io notice the defence that the document Ex- 
hibit 8 was not read over and explained to de- 
fendant No. 2 when she signed it, Ап issus on 
the point was apparently originally drafted but 
was not persisted in, Certainly inthe pro- 
ceedings before me no such issue was asked 
for and no reference made except in the final 
arguments, The writer of Exhibit 8 Jamiat- 
rai is dead. Of the other parties at the 
signature of defendant No. 1 the two defend- 
ants deny that the agreement was read over 
or explained, "While Keshamal, witness, Exhibit 
14, partner of- plaintiff No. 1, asserts that it 
was defendant No. 2 who claimed to exercise 
* the right of a vardah. nashin woman and 
ha: been examined on commission at her 
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house. A perusal of her evidence with ibs 
point-blank denial of any knowledge or aoc: 
of the whole tranggotion except her bare thumb 
impression constrains me to the conclusion 
that it is totally unacceptable. Making every 
allowance for the position of a Hindu wife 
who has devolved the mavagement of this 
property of hers on her husband, I cannot for 
a moment believe that when defendant No. 1 
negotiated and signed the agreement Exhibit 
8 and afterwards agreed and arranged for the 
parties to go to his houge and get his wife to 
sign it, that throughout this long period and, 
according to the defendants, even up to the 
two years that have since elapsed before her 
evidence, the husband should leave the wife 
іа complete ignorance about the negotiations 
or the agreement. To cases sush as the pre- 
sent where the husband, having entered into 
the agreement, obtains his wife's consent and 
signature shortly afterwards, the law which 
throws upon parties, dealing with pardah- 
nasain ladies, the onus probandi of their 
understanding the contents, has no applies. 
tion. 1 would, therefore, hold that the defend. 
ant No,2, when she signed, was per/eotly aware 
and understood the nature of her act and that 
she is for the purposes of this suit in exactly 
the same position as the defendant No. 1. 
Issue No. 2 is, in my opinion, the crucial issue 
in this ea8e and it must be considered along 
with Issue No. 3. The plaintiffs, it should be 
premised, had purchased the property for 
a charitable dispensary. They have none 
of them a personal interest in the case, 
and the leaders such as Khemctand Ratan- 
скапа plaintiff No. 1 and Ghulam Hussein 
Kassim plaintiff No. 2 appear to be merchants 
of position and means, Plaintiff No. 2A 
Swami Vriktanand is an ascetic and practisiug 
physician, who does not charge fees for treat- 
mant and is equally disinterested. These 
plaintiffs have produced clear evidence (Ex. 
hibits 18 to 23a) of regular books òf account 
of three different firms and proved that the 
plaintiffs’ association had ample funds to 
complete the sale long before theexpiry of the 
stipulated period of four months in the agree- 
ment. Iam, therefore, unable to accept the 
version for the defendants which rests upon 
no evidence worth the name, that the plaintiffs 
had no money and could not, therefore, com. 
plete the sale. On the letter, Exhibit 11, from 
Messrs. Kalumal und Co. and the correspond. 
ence (Exhibit 9) on the eyidence sof the 
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plaintiffs and on the admission of the defend- 
ants there can be no question but that it 


was Asibai’s claim which induced a doubt ss 
to title in Ње minds of the plaintifs and 


'* gaused them to delay payments and tender 


‘of conveyance to the defendants until this 
doubt was solved. 

"In this view, without injustice to the lengthy 
· evidence and the elaborate arguments on both 

sides, the case could bave been to all intents 
` and purpcses tried or argued upon the corres- 
pondence alone, and thesingle question sub. 
mitied to the Court, whether, upon this claim 
of Asibai's, met as it admittedly was by the 
defendants with thetwo Wills, the title offer- 
‘ed by the defendants was a clear marketable 
title which thà plaintiffs were bound to accept 
- or whether it was so clouded that the plaint- 
iffs were within their equitable rights iu 
calling upon the defendants to olearit, whe- 
‘ther in the manner expressed in the corre- 
spondence, Exhibit 9, or inthe manner admit- 
ted in the oral evidence, vz., by the defend. 
‘ants’ obtaining the signatures on the agree- 
- ment of Asibai and Bactumal] and two lead. 
ing members of the defendants’ ceste and in 
any other reascnable manner. 

"The plaintiffs in addition to their ordinay 
rights under’ s¢ction 25 of the Specific Relief 
Act and section £5 of the Transfer of Prop- 

` erty Act rely also on the concluding words 
in the third sentence of the second paragraph 
of the agrecment, Exhibit 8: “That tke ven- 
dor would algo get the property free from all 
disputes and incumbrances and also get the 
signatures of all the other claimants (hagdars) 
thereto,” 

The plaintiffs contend that Aribai, being 
express claimant and a step sister of Lakshmi- 
bai deferdant No, 2, the defendants were by 
virtue of this sentence, bound to clear their 
title by getting the signatures of Asibai and 
Bachumal. As for the two Wills, Probate was 
not taken cut of either of (hem, and Vishenbai's 
‘Will was cnly registered after her death, The 
two Wills, therefore, did not clear the title 
sufficiently. 1t is contended for tke deferd- 
ants that the word 'hegdar' means not 
any ordinary claimant but only a righi!ul 
claimant, ard applied only to Laksbhmibai, 
wkcm the parties had in contemplation. 
The iwo Willsit is contended suffeienily 
cleared the title, 

The equitable rights of ihe partier, whe- 
iker üfder the gcreral law or urcer tbe 
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agreement, сап only be construed and 
given effect by the Court in & spirit of 
fairness to both parties. The phrase "Mar- 

ketable title free frcm reasonable doubt" - 
may be incapable of legal definition; but 

the purchaser, while he is nct cn the спе 

hand at liberty to raise doubts which are 

not considerable cr rational, canmót be 

compelled cn the other hand to take a 

title whioh will expcse him to litigation: 
or hazard, Pyr'e v, Waddirgham (1), Scott 

and Alvaree’s Oontract, In re, Scott у. -Alvases 

(2). The question whether the doubt is 

reasonable must be determined on the facts | 
of each case Ahmedbhoy Habibbhoy у. Str © 
Linshaw Petit (3). 

On the actual facts of this case, I am 
of opinion that the doubts of the plaintiffs, 
as instructed by their legal advisers, were 
reasonable. First of all, the right of а’ 
Hindu, such as Lalanmal, who had brothere, 
to bequeath property by a Will may be 
open to doubt. Secondly, Vishenbai’s Will 
was nol registered till after her death. 
Thirdly, no Probate had been taken out 
jn respect of either Will. It is true that 
ihe law does not compel interested 
parties to seek a Probate of the Will of 
a Hirdu in Karachi, but, on. the other 
bard, it is equally true that so Jorg: as 
Prokate is not tsken cut, it is open to 
interested parties to chalenge the genuine- 
nees or the validity of the Will and of its 
provisions. Lastly, there was the patent 
fact that Asibai, a step sister of the owrer 
defendant No. 2 hed, through her Pleaders, 
formally asserted to the plaintiffs ter 
claim io hilf the property in suit- as 
against the defendants. 1 do not think it 
can Бе said that a reasonable purchaser 
would feel upon the two Wills alone that 
he was protected from further litigation 
and harassment on the part of Asibai, who 
bad never admitted their genuineness or 
validity. The doubts of the plaintiffs 
were, therefore,-reasonable and they were 
justifed in calling upon the defendants to’ 
protect them agairat any action on the 
part of Asibai and her heirs. 

The positive suggestion of the plaintiffs 
in this behalf did not actually extend to 

(1) (1852, 10 Hare 1; 68 E. R. 1; 80 Б.В. 248. 

(2) (1£95) 2 Oh. D. 603 at p. 612; 64 L. J. Ch. 821; 
12 R. 474; 78 І, T. 48; 48 W. R, 694, 


(3) 3 Ind. Oas, 124; 11 Bom. L. R. 545 at p. 565; 6 
M. L. Т, 200, Й И 
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the filing of a suit against Asibai by the 
defendants. The first alternative they 
proposed was that the defendants should 
obtain thesignature of Asibai and her son 
Bachumal, When the defendant 
professed his inabiliy to do вә, they 
made a further suggestion. They suggested 
that half ‘the purchase amount should be 
deposited by them with some solvent and 
respectable third party agreeable to both 
and that it should remain in deposit upon 
interest at 12 per cent. payable to the 
defendants who would not withdraw the 
principal, until the doubt as to Asibai's 
claim was solved. It appears to me under 
the circumstances to have been а ressonable 
offer, which in any case shows the alacrity 
and desire of the plaintiffs to complete 
the transaction, It was, however, refused 
by the defendant No. 1. 

The argument for the defence that 
Vishendas witness, Exhibit 41, had taken 
a mortgage on the property for Rs. 6,000 
from the defendants alone without Asibai's 
signature acd that the  p'aintiffs should, 
like Vishendas, have been content with the 
title, is in my opinion sufficiently mat by 
the plaintifs. Tre latter justly pointed 
out that Asibai’s claim only ex!ended to 
half the property which was worth Rs. 30,000 
and, therefore, a mortgagee to whom 
Asibai had mide no claim, ard in any 
case a mortgagee to the extent of Rs. 6,000 
coull wall be satisfied with a mortgage 
without Asibai's signature, whereas a pur- 
chaser of the whole property for Вз. 30,000 
to whom Asibai had _ notified her cliim, 
was very differently circumstance. 

I conclude, therefore, that, as in the 
cas) of  Ahmeibtoy ^ Habibbhoy v, Sir 
Dinshaw Polit (3), На Mahomed Mitha 
y. Musai Esai (4) ‘and — Shrinivasdas 
v. Meherbai (5), Ње, plaintiffs had 
room for reasonable doubt both in law and 
in fact, эв to the title, on the date ofthe 
guit, in spite of the Wills, and were justi- 
fed in calling upon the defendants as 
they did in their correspondence and other- 
wise to olear title. How to do so was 


(4) 15 B. 657; 8 Ind. Deo (x. s.) 443, Ё 
. (8) 89 Ind. Cas, 627; 41 B. £07; 21 M. L Т. 286; 32 
M. L.J. 175; 19 Bom. L. В 151; (1917) M. W. N. 
258; 21.0. W. N. 558,25 C. L. J. 811; 44 I. A, 36 
(P. 0), 
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a matter mainly for the defendants, It ` 
did not suffice for the defendants to 
say that Agibai edeclined to give her 
signature, As a matter of fact, her son 
Bachumal states on oath in the box that. 
though he made the slaim through Messrs, 
Kalumal and Co. of his own accord, his 
persistence in it was direot’y  instigatel 
by the defendant No. !, who asked, him 
not to withdraw from the claim so as 
to enablé him, the defandant No, 1, to 
resile from the agreement, The matter, 
however, із one of the word of Bachumal 
as against that of tha defandant No. 1; aud 
it is unnecessary for me to express an opinion 
as to whether tbe defendant No. 1 did or did 
not go to this extent 16 suffices for the 
purpose, of tha present suit on the da-e 
feadant*No, l's own admission that he 
did nothing beyond  pro?ueing tha two 
Wills, to hold that he did not solve the 
reasonable doubts of the plaintiffs as he’ 
was in law bcund to do and did not even 
meet their suggestion of leaviog halt the 
purchase amount ia deposit. 

In this view of the case it is nob, strictly 
Spaaking, necessary to consider whether 
the word 'higlars! in the agreemont is 
confined to the rightfal owner such аз 
Luxmitai or to qaite new c'aimanta such 
as Asibi and Васһотә], who asserted 
them, though they have now in Ocurt 
agreed to give up all cla'm to the property. 
Reading the agreement as a whole Т 
should s:y that the parti в aud the writer 
meaut by the eeutenca and tha word in 
question’ that the defendan!s bound them- 
B.lves to g:ve tothe імп я a tiile free 
from all reas mable doubt and that they 
had not then in contemplation any par- 
ticular claimant whether rightful ownera 
sach ва  Luxmibai or others such as 
Asibai. The case is, therefore, olearly 
distinguishable from cases such as Bin ieshri 
Prisad ч. Mahant Jairam Gir (5) where the 
purchaser iasisted on inclading in the- 
conveyance a clause giving him ап abso- 
lute warranty of title, and failing such 
insertion withheld payment of the purchase. 
money beyond the time fixed. This case 
has been distinguished in the recent case 
of Madurai Ohetiy v. Babu Saheb (7). The 

(6) 9 А. 7053; 14 I. A. 173; 5 Sar. P. О. J. 61; 5 Ind. 


Dec. (x. &.) 908 (P. C.). 
(1) 62 Ind. Cas. 971. 
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facta of the latter case are somewhat 
analogous to those of the present. Until, 
therefore, the defendants bad satisfactorily 
solved thia reasorable doubt of the plaintiffs, 
tke plaintiffs were justified i in not paying the 
balance of the purchase amount ard tendering 
a conveyance but in coming to Court for 
investigation .of the title and for specific 
performance, if the title was good. The 
defendants were not justified in cancelling 
the agreement or forfeiting the earnest- 
money, Jamshed Khodaram Irani v. Вит ort 
Dhunjibhat (8). 

I would, therefore, hold on the third issus 
that the defendants are guilty of the 
breach and, as in the Madras case quoted 
above, that the purchasers are entitled to sue 
for specific performance and enquiry with 
a view to clear up the question of title. 

The question, therefore, remaics whether 
on the fourth and fifth issues the plaintiffs 
should be granted specific performanca or 
damages, only. No  reasors hava been 
placed before me to disentille the plaintiffs 
to ‘specific , performance, The defendants 
haye executed a second mortgage for 
Re. 12,000 in favourof the same mortgagee 
Vistendas Fatehehand. It is also in evidence 
that fram the dey cf the agreement up 
to the dey of conveyates and until the 
end: of 1919; landed property in Karaehi 
has. been rising in valua at varying rates, 
at different times and in, different quarters 
although, during the last few months, the 
greatest. rise hes pass:d.and there has been, 
if apy. thing, a tendency to fall though not by 
any means to, the rates before the agreement, 
The amount of the two mortgages ie, however, 
amply covered by the balance of the purchase 
amount, and. the fluctuations, though they 
make it difficult to assess damages on the 
day, of. the breach, induce no such difficulty 
in specific performance. J would, therefore, 
follow the usual rules which, except for 
reasons shown, grant specific performance, 
and, angwer on the fourth issue that the 
plaintiffs; are. entitled to specific performance 
and not to damages on the. fifth issue. 
On the.evidence of the brokers those cited 
for the plaintiffs are professional] brokers 


(8) S21nd Ces 246; 40 B. 289; 80 М. LJ. 186; 3 
L,W.289;19 М І. T. 184 14 A.L J. 235; (1916) 
1M. W.N. 229; 18 Bom. L.R. 163; 23 Q. D. J, 858; 
20 0, W. N. 744 48 L A £6 4P. C.). 
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while those for the defendants are small 
men. For this reason, во to speak, T would 
assess the damages at, Rs, 18,000, if specific ' 
performance had not been granted, 

On the general issue the learned Counsel 
for the defendants has argued that, as the ` 
plaintiffs’ doubts as to title have, now, in 


. the face of Bachumal’s admission in the 


witness-box, vanished and are now seen to have 
been groundless, the defendants are entitled | 
to their costs from the plaintiffs evan” if 
the findings on tke other issues are against ` 
the former. The question of costs is, how- 
ever, ove for the judioial discretion of the ` 
Court both on its findings and ‘on its 
general view of the conduct of the, parties. 

The findings ^ are against ihe defendants. 

Conduct in the case of vendors and pur- ' 
chasers must be such as can be -expected | 
from parties dealing fairly and squarely 
with each other. In the present case, I 
am clearly of opinion, ihat the advantage 
in this respect is entirely with the plaintiffs 
and against the defendants, The, plaintiffs ` 
have been throughout, subject tə the doub's 
arising through Asibai's claim and the ccunsel ' 
of their advisers in respect thereto, ready: 
and anxious to perform their part of the 
contract. The conduct of the defendants, on 
the contrary, from the time that Asibai put 
forward her claim, appears to me to have 
been precisely the opposite.’ Therd is very 
definite evidence of the broker Bhagwanji 
(witness Exhibit 13) to show that tle’ 
deferdant was after the agréement ready. 
to sell the property for Rs. 45, 000, There 
is the evidence of Bachumal that the de-' 
fendants asked him to rersist in bis claim, 
Defendant No. l appears to have refused 
receipt of a telegram on the 7th December 
frcm the plaintiffs ard to have delayed 
replying io the letters of the 6th, 19.h 
and 22nd December, that is to say, tle 
date after the expiry of the reriod fixcd 
in the agreement for the conveyance. He: 
appears to have repented of the agreemer.t 
very soon after it, probably in view ofthe 
rising priccs and to have been cnly. waiting 
to pot an end to it ou the earliest possitla 
date, vis, 22nd December. To this conduct! 
must be added the false defences raised in 
the suit such as the alleged agreement in 
Issue No. 1, and the alleged cmission to read 
and explain the agreement to defendant 
М, 2, ` Nothing m»:e is needed to justify the 
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platirg cf cll the plaintiffs’ costs on ile 
defendants. 

There will, therefore, be a-decres fcr the 
plaintiffs in the following terms :— 


The plaintifs do deposit Rs, 28,070 in- 


Cocrt within 15 dsys of thia decree and 
to tender a conveyance as in the egresment 
Exhibit 8 and the two defendants within 
a week of ush deposit do раев {һе conveyance 


in respect cf the property in suit in favour. 


of ihe plaintiffs, the Sarveh  Hiteshi 
Ayurvedic Aushadhalaya by its present 
Chairman’ Swami Voiktanand, - plaintiff. 


No. 2a, free of all incombranees and clair s. - 


On the defendants failing to do so, the 
Nazir will execute the conveyarce for them. 
Out of the amount paid into Court by the 
plaintiffs, the defendants, or on their default, 
the Nazir wil make up the accounts of 
the mortgage with Seth Vishendas Fatch- 
chand, 
two mortgages with interest and have them 
endorsed hy the mortgagee as, paid off and 
made over to the defendants. 


the amount found: due to the mortgagee, and 


the amount due to’ the plaintiffs for costs, if. 


the rlaintiffs so desire, will be made over 
to the defendarts. 
J, P. 6 N. H 
Claim decreed with eosis, 


o ee 
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MOHINI MOHAN BANERJEE AND OTHERS 

— ÁPPELLANTS 
` пекин 
SEORETARY or STATE коз INDIA 
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Land acquisiticn — Principle of assessing сотрепга- 
tion— Potential — value— Operative effect of special 
adaptability or future utility — Test, 


Tribunals assessing compensatiou must take into 
account, nob only, the present purpose to which the 
land is acquired, but also any other more beneficial 
purpose to which in the course of events it might, 
within a reasonable period, be applied, justas an 
owner ` might do if he were bargaining with g 


witness, Exhibit 41, and redeem the- 


The balance, 
of the purchase ў mount after deducting. 


purchaser in the market. Гр, 27, col. 1.] 

The operative effect of special adaptability or 
future utility must be estimated, not by idle specu. 
lation and impractical imagination, but by prudent 
business consideratigns such as would weigh with 
an intending purchaser at the imaginary market 
which would have ruled, had the land been exposed 
for sale when it was subjected to compulsory 
acquisition. (p. 27, col. 2.] 


Too much importance must not be attached to: 


evidence of offers in ascertaining the market value 
of land; but the position is different where the 
question is, whether there is а market at all for a 
tract s land for use for a special purpose. [p 28, 
col. ! 

Per Buckland, J.—In assessing the compensation 
payable enquiry should be made as to what is the 
market value of the laud when laid out in the most 
lucrative and advantageous wayin which the owner 


- could dispose of: it, Whether or uot the particular 


way in which it is claimed that the land if so laid 
out could be disposed to the best advantage to the 
owner is one appropriate to prevailing conditions is 
a question of fact to be decided according to the 
ciroumstances of each case [p. 29, col. 1.] 

Appeal against the deerees of the Addi- 
tional Distriet Judge, Howrah, dated the 
23rd June, 1919, 

Babus Oharu Ohandra Biswas and Bhujanga 
Bhuscn Mukerjee, for the Appellants in 
Appeals Мов, 251, 260 to 263 and for the 
Beenodeste in Appeals Nos, 296; 980 to 

3. 

Babus Ram Oharan Mitra and РТА 
Nath Guha, for the Respondents in Appeals 
Noe. 251, 260 to 263 and for the Appellants, 
in Appeals Nos, 263, 280 to 283, 

JUDGMENT. 

Moogessex, J.—These ten- appeals are 

directed agaist five awards made by the Land: 


Acquisition Jndge of Howrah in five refer- 


enees under seation 18 of the Land Aequisi- 
tion Aet, 1894. The Oollestor made his 
award i in eash ease on the basis of the eon- 
dition cf the land at the time of the deelara. 
tion. He adopted a three. fold elassifisation, 
namely, homestead land at Rs, 400 per bigha, 
garden land at Ев, 100 per bigha and tank 
at Rs, 40 per bigha, The elaimants applied 
ineash ease for a reference to the Court 
under sub-eeetion (1) of seetion 18 and for- 
mulated the ground of their ‘objestion. to the 
award of the Oolleetor in these terms; 

“The land aequired is losate just by the side 
of & briek- field ; it eould have been а briok- 
field in fature and the value of the land 
should consequently be assessed at not lega 
than Rs. 1,500 per b/gha" Thus tho tpb- 
stantial question for «sonsideration on the 
refereneo was, whether the laud should be 

е 
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valued on the basis of its aetual eondition at 
the time of the deslaration or whether its 
spesial adaptability for pgesible use as a 
brick field should be deemed a relevant 
element in the determination of ita market 
value. The ‘District Judge gave effest to the 
eontention of the elaimants that as the lands 


adjóined briek.felds and might at any time: 


have been sonverted into briek-field lande, 
their spesial adaptability for the purpose was 
a material factor in the assessment of their 
market valus, Во вв the situation and son- 
dition of the lands would render neeessary 
an appresiable expenditure of money to aon- 


vert them for use эв briek-fields, he assessed . 


their value at Rs. £00 per bigha, Tha 
Seeratary of State for India in Council has 
appéaled against the five awards on the 


ground that the Distris& Judge should have. 


valued the lands to their present disposition 
and shculd not have valued them on the 
eonjeetural ground that they were sapable 
of sonversion into briek.Beld landa or even 
as landa whieh might be absorbed into 
neighbouring briek-fielda, The olaimants, on 
the other band, have preferred five appeals 
against the awards on the grourd that 
although the Distriet Judge bad adopted tke 
principle of epesial adaptability, the market 
value of the lands as assessed by him was 
iradequate, as he had allowed for eost of 
convertion on too liberela basis. The ten 
appeals eonsequently re-open all the import. 
ant questions in soniroversy before the Dis- 
triot Judge. 

As regards the appeals preferred by the 
Seeretary of State for India in Ccureil, it ia 
manifest that the District Jndge rightly 
deelircd to asress the marxet value of the 
lards solely on the basis of their aetnal 
disposition at the time of aequisition. 
The prireiple that the fairest and most 
favourable prinsiple of sompensation to tle 
owners is to estimate the market value of the 
property, not assording to its present d's- 
position, but laid out in the moat luerative 
ard advantegeous way in whieh the owners 


could dispose of it, was regarded as well- 


established by Garth, О. J. in the ease of 

Tremchand Burral v. Ocllector of Oalcutia (1). 

The dcetrire was applied by Sargent, О, J, 

in tke ease of Collector of Pooia v. Kashinath 

(2) when he formulated the question for solu- 
‚ (1) 2 0, 102; 1 Ind, Jur. £67; 1 Ind. Dec. гн, s) £63. 
(2) 10 В. 685 at p, 680; 5 Ind, Dec, (х. в.) 778. 


. Fink v. 


tion as to what would he the most Inerative , 
and advan!agécus way in whish the owner 
eould dispose of it and what would be its. 
market value if so laid out. The same view 
was emphasized in different- terms in: 
Secrétary of State (8) : - "The prob- 
able use of land in the most advantageous. 
way, in accordanee with or following fhe use 
already made of neighbouring lands, leads 
to speanlative advanes іп prices, and 
regard shcu'd be had to sush advance, 
The utility of land is certainly an element for 
eonsideration in estimating ite value, that is, 
the utility whieh may be ealeulated by a 
prudent businessman," The limitation in- 
volved in the ecneluding words of this passe ga 
ia of fundamental importanee, for aa Jenkins, 
О, J. observed in Ka:lis Chandra Miira v. 
Secretary of State (4), what has to be deter-. 
mined is the “market value of. the land”, 
whish may be roughly deseribed as the ргіве 
that an owner, willirg and not obliged to cell,. 
might reasonably expeet to obtain from a 
willing purebaser with whom he was bargain- 
ing for the sale end purehase of the: lad. 
Preeitely the same test was indieated ly 
Moulton, L J. ia Lucas and Chesterield Gas 
ond Water Eoard, In тв (5), when he obrerved 
that the owner is entitled to be paid the full 
priee for his lands, and any and every 
element of value whieh they postess must 
be taken into eonsideration in so fer 
as {Есу irereare the valve to him. This was 
epproved by the Judioia] Committee in Cedor 
Hcgids Manufeciu-ing and Power Co, v. Lccoie 
(6), and is in aeeordanee with the, opinion 
previcusly exprerted ty Vavgtan Willam 1. 
J.,in Bwilfa and Merthyr Dare Sieam Col- 
lieries and Pontypridd Woterworks Oompary, 
In ve 47), that in assessing compensation 
every eireumstance whieh is in existeree as а 
faet at tte moment when the notice'tó treat 
is given as also the prokable-cse whish might 
be made of the prcpeity must be teken 
into ecxsiderat/on, although we esnüot take 
into assounta eontngepey which айпго be 


anticipated and carnot be measured, That 
(3) 84 C. 599 at p. 604, 
(4) 18 Ind. Cas. 635; 17 О. L. J. 34. 
15) £09} 1 K. B, 16; 77 L. J. K, B. 1609; 99 L. 


T. 767; 72 J. P. 437; 6 L, G. R. 1106; 24 T. L. В: 8t8. 
(6) (1914) A. С. 569; 88 L. J. Р, 0, 162; 101, T. 
873; 10 T. L, R. 293, 
(7) £02) 2 K, B. 137; 7! L. J. K. B. 613; 50 W. R; 
627; 87 L T. 291; 18 T. L, Е, 601, 


Vel, LX VII] 


INDIAN CASES, 97. 


7; МОНИ YOHAN BAXESIEE t£, SEORETARY OF STATE FOR INDIA, 


- there is room for divergence of opinion in the 
applieation of the prinsiple to the fasts of a 


eonerete sase, is illustrated by the sourse of: 


events in the litigation last mentioned, where 
the House of Lords-disigreed with the sən- 
elusion of the Court of Appeal which had 


reversed the desision of the primary Ооа; 
Buifaosd Merthyr Dare Steam Collieries v: 


Poniypi?ld Waterworks Company (8). The s1b. 
stanee of the matter is that tribunals assessing 
sor peneation must take into assount, not only 


thé present purpose to whieh the land is 


applied, but also any other wore benefisial 
purpcse to whieb, in the oourse of eventr, if 
might within a reasonable period be applied, 
just 88 an owner might do if he were bargain- 
ing with a purehaser in the market, The 
readgnition of this potential value, as it has 
bien ealled, may be found in a variety cf 
eacas, Reg. v. Brown (9) (Potential value of 
agrieultural land for building purposes); 

Ripley v. G. N. Hy. Oo. (10) (Contiguity of 
land to a reservoir making. it suitable for 
building в mill); Brown v. Commissioner for 
Ratlways (11) (Future profitable working of 
mine); Ossalinsky v. Corporation of Manchester 
(`2) Browns and Allen on Compensation, 659 
(Contignity of land to a lake, making it 
epeeially adaptable for ure as a reservoir) ; 
Eiddel and New Castle and Gat-shead Water 
Co., In re (3) (Fitness of land for reservoir) ; 
Gough ard Aspotiia, Silloth and District Joint 
Water Eod, In re (14) (Fitness of land as 
bisefor water supply ); : iiney v. Novth-Hostern 
Ry. Oo, (15) (Adaptability of land for 
railway purposes); Ceder Rapids Manufacturing 
and. l ower Co. v. Facoste (6) (euitability for 
develcpment of water power). The prinsiple 
has also been applied where tbe land of tke 
elaimant, though not in itself adaptable for 
а reservoir, is во adaptable in eonjuneticn 


(8) (1903) App. Cas. 426; 72 L. J. К. B. 805; 89 L;- 


T. 280; 52 W. В. 193; 19 T. L. В. 673. 

(9) (1867) 2 О. В. 680; 36 L. J. Q. B. 322; 16 L, T. 
827; 15 W. В. 988; 8 В, & S. 450. 

(10) (1875) 10 Ch. 485; 31 L. 1,809; 23 W, В, 685. 

(11) (1890) 15 A. С. 240; 69 L. J, P. O. 02; 62 L. Ts 
469. 

(12) (1883) 2 Hudson on Compensation 1546. 

(18) (1879) Browne and Allen on Compensation 
678; 90 L, T. 44n. 

(14) (1808) 1 K. B, 574; 72 L. J. K. B. 285, 67 J. P. 
187: 51 W. R. 6£0; 88 L Т, 421, affirmed on Appeal 
(1£04) 1 K. B. 417, 73 L. J, K. B. 228; 68 J. P. 229; 
52 W..R. 552; 90 L. T. 43; 20 T. L. В. 179, 

(15, (1914) 8 К, В; 629; 83 L. J. K. B. 1640; 111 
1. T. 697. i - 


with other adjasent lands belonging to other 
owners: Mayor of Tynemouth and Duke of 
Northumbarland, In ve (16), Examples of 
the recognition of the doctrines of potential 
value and spesial adaptability may also be 
found in the eases of Auglé Mille Co. v. 
Secertary of State (17), Rajendra Nath Baner:ee 
у, Secret ivy of State (18), Muli Khetsey, In 
re (19),1 Government v. Dyal Muli (20), 
Dhaniibhoy, In re (91), Dorabjt Curstit, 
In ve (22), Sorabjt, Jamselii, In re (23), Daya 
Khushal v, Assistant Ooliector, Surat (24), The 
true rule was tersely stated by Lord Danedinin 
rronouneipng the opinion of the Judisial Oom- 
mittee in.two reeent sases, In Cedar Rapids 
Monufacturing and Power Oo. v. Lacoste (6) he 
formulated the proposition that the value to 
be paid for is the value to the owner as it exists 
at the date of the taking; sueh valne 
consists in all advantages whieh the land 
possesees, present or future, but it is 
the present value alone of :ush advantages 
that falls to be determined. In Ollum v. Ci'y 
of Vancouver (25) he added the nesessary 
sorollary that while all opportunity of employ- 
ment for a eertain rurpose in regard to the 
position of the land to ba asquired ia to be 
taken into assount, there must some а point 
where the opportunity becomes so remote 
as to be negligible, This brings into elear 
relief the fundamental importanee of the test 
that the operative effeet of spesial adapt. 
ability or future utility, (expressions whieh 
have sometimes been eritieised, nct wholly 
without reason) must be estimated, not by 
idle spesulation and urpractisal imagiua- 
tion, but:by prndent business eonsiderations 
sueli ав ‘жопа weigh with an intending pur. 
ehascr at the imaginary market whieh would 
have ruled, had the land been exposed for sale 
when it was zubjeeted to eompulaory aequisi- 
tion; Let us now examine the sirenmstanecs 
cf the ease before us in view of ihere 
priroeiplee, 


Й 


- (16) (1908, 89 L, T. 557; 19, T. L. В. 6:0; 67 J. P. 
426 


(17) 8 Ind. Cas. 800; 12 О, L. J. 489. i 
(18) 32 О. 843 at p. 348, 
(19) 15 B. 276; 8 Ind. Dec. (м, s.) 1:9. 
122) 9 Bom. L. R. 99. 
(21) .0 Bom, L. R. 701, 

. (22) 10 Рот, L, Б. 676. 
(23) 10 Eom. L. В. 696. f 
(24) 21 Ind. Cas 320; 88 B. 87; 15 Bom. L. R. 815, 
125) (19:5) 85 In J, P, О. 95; 113 L. Т. 759, 
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It is an admitted fast that the lands as- 
quired are at a short /distanes from the Bally 
eanal which has numerous briek-fields along 
both.its barks. Three of,these briek.fisldg 
were owned st the time of the deslaration by 
Ghose Kumar and Ball These brisk-fields 
adjoined.one another and the aequired landa 
were eut off from direst вевевв to the eanal 
by their interposition. It appears from the 
evidence of the superintendent of the Bast 


Indian Railway. briek-fields that brieks are. 


made either from natural olay or from silt 
deposit, Thereis no evidenee to show that 
there was sueh a depth of natural olay оп the 
seqnired Janda. that they eould have worked 
as briek fields for any length of time. Oon- 
sequently, it may be assumed that the 
acquired lands sould not be profitably need ав 
independent briek-fielda withcut deposit of 
silt. To obtain the requisite deposit of silt, a 
regular water supply would be resessary 
and as tke aequired lands were eut off from 
the eanal by intervening briek.fielde, they 
eonld only bave been of value for briek-Beld 
purposes if they skonld be aequired for and 
ineluded in the neighbouring briek-fields, The 
slaimantg must aesordingly show, in order to 
establish their proposition that the lands 
should have been valued on а briek-field basis, 
that there was reasonable probability that 
the lands would, but for their asqnisitior, 
have been ineluded in those briek-fields. This 
assertion ia not based cn a mere bypothesis 
that as business fl nriched in the adjoining 
briek- fields, their owners might, in the normal 
souree, of vente, seek for room for expansion. 
The elaimants have actually proved that plots 
of land: have from, time to time been added to 
and iceluded in at least one adjoining briek- 
field. They. bave alse proved by reliable 
evidense that Kumar and Ball Ead negotiated 
with them fcr purehase or leare of some of 
there lands with a view to their ineorporation 
in their existing briek-fields, No dcubt, as 
poinied out by Batehelor, J, in Government of 
Bombay v. Merwonji Muncher i (26) too mush 
importanse must not be attaehed to evi- 
deree cf cffers in ascertaining the market 
value of land; but the position is different 
where, as here, the question ie, whether 
{here is a market at all for a treat of 
Jand for use for в spesified purpose. In 
the present instanee, there is no room for 
controversy that there is trustworthy evidenee 
126) 10 Bom. І, В, 907 at p. 919, 
e 


to show that if the asquired lands had bsen 
thrown into the market, adjoining brisk-fiald 
owners would in all probability have eome for. . 
ward to purchase them ortotake leases of tham 
for inolusion in their briek.5elda, The Distriot 
Judge has thus rightly soneluded that there 
was a reasonable probability that the lands 
might have been taken up by the adjoining 
owners for the extension of their briek-felda 
and that this possibility must bs taken into 
consideration in ealealating the amount to 
bs awarled as compensation upon oompaleory 
acquisition. The chief ground urged in sup. 
port of the appeals preferre3 by the Seeretary 
of S-ate  eannot oonsequently Бе sus. 
tained, à 

As regards the appeals preferred by the 
elaimante, the point for eonsideration is whe- 
ther the rate fixed by the lower Court is 
adequate. The Distriet Judze was plainly 
right when he held that dosuments filed on 
behalf of the Seeretary of Siate were not of 
mush assistanee, They relate to transactions 
regarding lands at some distanea from the. 
lands acquired, and sven if they relate to 
leases or purchases of lands  sontiguous 
to brisk-felds, they are not in respset of 
transfer of land to briok-field owners for 
briek.field purposes. On the other hand, 
the claimants have addueed dosumentary 
evidence (sonveyanses, leases and land 
acquisition awards) in respeet of lands 
actually in use as briek- fields, these indisate a 
rate whieh varies from a minimum of 
Rs, 1,200 per bigha to a maximum of 
Rs, 2,250 per bigha, the majority of. transae- 
tions show that therate varies from Rs. 1,410 
to Rs. 1,650 per bigha. From an analysis of 
the relevant evidenee, the Distriet Judge had 
thus eorrestly held that Rs. 1,600 per bigha 
may fairly be taken as the rate for fully 
prepared briek. fields, He has then allowed 
a redustion of 50 per sent. beeause the lands 
acquired would have to be sonverted into 
lands fit for use as briok-fields at a consider. 
able outlay. This reduetion, however, is not 
supported by the evidenee on the resord, The 
method of briek manufacture in this sountry 
as dessribed in standard treatises (sueh as the 
paper by Major Falsonnet R E. in Volume IIL 
of the prcefessionsl papers on Indian En- 
gineering published by the Government), also 
does not lend any support to the view that 
the soste of sonversion of ordinary land 
into land & for цев as briok fields amounts 
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to one-half of the value of the land, On 
the other hand, sush evidense as there 
is on the resord shows that the redaation 
allowed by the Oourt below is exsassive. 
The Distriot Judge bas sorrestly found 
that the leases on the reaord prova that 
prepared brisk.-field lands feteh a rent of 
Rs.80 fer bígha. The Distriet Judge has 
also aseopted the statement of Mohini Mohan 
Banerjee, one of the elaimants, as to the rent 
paid to him by Mr. Ball for a plot of 15 coitas 
ineorporated in a briek-field but he has 
ipasourately atated this to be Hs. 50 per 
b'gha instead of Rs. 50 as the rent fixed as a 
lump sum. If this statement be aseepted, the 
rent for unprepared land works ontat Вз. 200 
for three bighas as against Rs, 240 for three 
b:ghas of prepared laud. This gives the 
proportion by whish the value shonld be 
redused, namely, 6 to 5. The eonelusion 
follows that if the rate for prepared briek- 
fields is Re. 1,600 as found by the Diatrist 
Judge, the rate for unprepared land should 
be approximately Rs. 1,333. We aesordingly 
dirast that the lands acquired be valued 
at Вз. 1,300 instead of Ез. 800 per brghz, 


. The result is that Appeals Nos. 266, 280, 
.281, 282 and 283 6164 by the Seeretary of 
:State must be dismissed with ecsts. 


.attwo gold mchurs, 
1231, 202 and 263 preferred by the elaimants 
‚аге allowed with aosts, The land in eash enso 
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that the land whieh has been held to be suit. 
able for a briek field, would feteh a higher 
prise, if cold for that purpose" to the owner cf 
an adjasent brisk-field than if sold for avy 
other purpose. The Distriet Judge has dia. 
regarded the evidence of leases of other lands 
-Addused by the Secretary of State and done 
«o rightly on two grounds :—(1) the landa ara 
not eontiguous to those in questior, and (2) 
‘they are not leases of land to briek-field ownera 
for the purpose of makirig bricks. 

In assessing sompensation the Distrist 
Judge has erred in dedusting 50 per oant. as 
the sost of sonvorting the land for the pur- 
poses of & briek-field, 

: In addition to the evidenss referred to by 
wy learned brother Mr, Jnstiee Mookerjee 
there із thestatement of Sarada Prosad Kumar 
that it took him 6 or 8 months to sonvert 
land into a briek.field. Applying this to а 
eomputation of the value of the land 
on в lesse-hold basie, the reduetion on 
assount of conversion for this partisular 
purpose is eomparatively trifling, Taking 
this in  eonjunstion with . the reasons 
given by my learned brother Mr. Justiec 
Mookerjee I agree with him as to the 
rate at whioh eompensation should be paid 
and I soneur in the order made, 


Tbe . 
.hearing fee in each of there eases is assesced : 
Appeals Nos. 251, 260, . 


B N. x 
Apzeols Nos, 251, 260-253 allowed; 
Appeals Nos. 266, 280-283 dismissed, 


. will be valued.at Rs. 1,300 instead of Кв. 800 - 


per bigha, The hearing fee in each of these 
.appeals also is assessed at two gold mohurs. 
.The order for proportionate costs made by 
the lower Court will stand but the amounts 
.will be modified on the basis of the sums 
awarded in this Court, 
Воскодир, J.— The prineiple adopted by 
.the Distriet Judge in assessing the eompenas- 
tion payable, by erquiring what is the market 
. value of the land when laid ont in the most 
Jusrative and advantageous way in whioh the 
.owner sould dispose of it, is very well estab» 
lished and he has eorreetly applied it. Whe- 
,ther or not the partionlar way in whish 16 
is elaimed that the land if во laid out sould 
.bə disposed of to the best advantage to the 
woer is ons appropriate to prevailing son- 
Gisions is а question of fast to be desided 
acrrding to the eiraumstanses of gash вазе, 
In tho eag9 before us thera ean bo 02 qasation 
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Present: —Sir Grim wood Mears, Kt., 
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Sir P. C, Banerji, Kr. 
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Tat GORAKHPUR BANK, LIMITED, 
THROUÓOS Ms. G. W, DILLON —Pastyrivy — 
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Mortgage—Contribution—Auction.purchaser of part 


of mortgaged property, liabilt'y of, » 
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An &uciion-purchaser in execution of a decree 
obtained upon a mortgage purchases the rights of 
the mortgagor and the mortgagee at the date on 
which the mortgage was made, and any subsequent 
equities or liabilities which arise in respect of the 
mortgaged property cannot “attach to him inas- 
much as he acquires the property free from any 
guch liabilities or equities, Гр. 81, col. 1.] : 

Where a portion of & mortgaged property has 
been sold, a suit for contribution for the mortgage: 
money can be brought only against the holder of 
the portion of the mortgaged property which has 
remained unsold and not against the auction-pur- 
chaser of the portion sold, [p. 8!, col. 2.] 


Firat appeal against the deores of the 
Subordinate Judge, Azamgarh, dated the 
-19th September 1919. 

Mesars, B. E, O'Conor and Igbsl Ahmad, 
for the Appellants. 

Mr. 9. W. Eilon, for the Respondent. 

JUDGMENT.—The fasts of this oase are 
these. On the 15th of Jure 1833 ose 
Hasnu mortgaged a three.annas share to 
the defendants Nos. 3 and 4, The mortgaged 
property was sold in exeeulion of a simple 
money-deeree, and a one-anna sbare was 
purebased by one Kali Charan, who was the 
-predesessor-ic-title of the defendants Nos. 1 
and 2. Another опє-аппа share was purchased 
by Sarju Prasad, and the third one.anna share 
was purohased by Wazir Ali, the defendant 
No. 5. Sarja Prasad mortgaged the one. 
anna share purchased by him to the Gorakh- 
pur Bank. The Bank obtained a desree 
upon that mortgage and eaused the one- 
аппа share to be sold by auction and it 
besame the purshaser of that share. The 
defendants Nos. 3 and 4, the mortgagees under 
the mortgage of 18:8, brought a suit on 
the basis of that mortgage against the 
defendants Nos, 1 and 2, the Gorakhpur Bank 
and Wazir Ali, defendant No, 5, and 
obtained a deeree for sale. In the suit 
in whish that deeree was passed а som- 
promise was entered into between the mort- 
gagees and the defendants Nos, 1 and 2 by 
whish the latter agreed to pay to tke 
mortgagees Rs. 1,933-5.4 and the mort. 
gagees undertook to release from liability 
the опе anna share purehased by their 
father, Kali Charan. The aforesaid amount 
appears to have been paid to the deeree- 
holders and a sum of Rs, 14,200 was the 
balance outstanding under the desree, The 
deerse holders saused the one anna share 
of Wazir Ali to be sold by austion, and 
‘this sale realised Re, 4,200, They then put 
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up to sale the one.anna share purehased by 
the Gorakhpur Bank, and this sala realised 
Вз. 10,000 whish fally disseharged the ` 
desree, After this austion sale the present. 
suit was instituted by the Gorakhpur Bank 
against the defendants Nos, 1 and 2, the 
defendants Nos, 3 and 4 and Wazir Ali, the 
fifth defendant, The Bank's sontention was 
that the one-anna share, of whieh ft was the 
purehaser, was liable for one-third of the 
mortgage-debt, that it had contributed more 
than its ratable share, and that the Bank 
war, therefore, eatitled to bs reeouped the 
amount whieh the sale of its property had 
fetshel ia exsess of its share of liability, 
and on this ground the Bank  elaimed 
Rs. 4822.3.7 and interest, The Court 
below dismissed the claim as against the 
defendants Noa, 1 and 2; it also dismisesd the 
claim egainst Wazir Ali; but it made a 
deeree against the defendants Nos. 3 and 
4, the desrce-holdere, on the ground that 
under the sompromiss between them and 
the heirs of Kali Charan they had under. 
taken to compensate the heira of Kali 
Oharan for any amount whish they might 
have tə pay on aesount of the desrea іп 
addition to the amount which they had 
undertaken to pay. Tho deerea-holders, 
the defendants Nos. 3 and 4, have pre- 
ferred this appeal, and it i8 sontended .on 
their behalf that if the elaim eonld be 
maintained against any one, it eoüld be 
maintained against defendants Nos, 1 and 2 
and the deeree of the Court below as regards 
them (defendants Nos, 3 and 4) was an erro- 
neous desree. We may mention ‘that the 
Gorakhpur Bank did not prafer any appeal 
against that part of the deeree of the Court 
below whieh dismissed the elaim, against 
Wazir Ali and against the defendants Nos. 1 
and 2. In our opinion the desree of the 
Oourt below as regards Wazir Ali is eorreat, 
No doubt the one-anna share whish Wazir 
Ali purohased was ratably liable for one: 
third of the  morigage-debt; bat Wazir 
Ali surrendered that share and it was aold 
by auetion. Thereforé, по elaim for aon. 
tribution eould be brought forward against 
him. He was notin possession of any part 
of the mortgaged proparty after the austion 
sale of his one anna share, and no slaim 
eounld be advaneed against him аз no pər- 
sonal liability was insurred by him, The 
only persons against whom the Gorakhpuc 


. = * 
.Vol, ХУП) 
^^ JAGANNATH MARWARI t, CHA}BNI BIBI, 


Bank, whieh undoubtedly had sontribnted 
more than its ratable share of liability, 
sould maintain its elaim were the defend- 
ants Ncs, 1 and 2, whose share in the mort- 
‘gaged property has not yet been sold, but 
ihe Ocurt below exempted those defendants 
from the olaim on the ground that the 
‘decrec-holderr, defendants Nos. 3 and 4, had 
undertaken by the sompromise to pay up 
‘apy amount for whieh the defendants Nos. 1 
and 2 might bs liable. This part of the 
‘judgment: of the learned Subordinate Judge 
is, in our opinion, erroneous. There was no 
privity of eontrast between ‘the plaintiff 
(£e, the Gorakhpur Bank) and the desres- 
holdere, defendants Ncs. 8 апа 4,and, therefore, 
by virtue of the sompromise the Gorakhpur 
Bank eculd Lave no claim аз aga'nst tke 
defindants Nos. 3 and 4, The right of the 
Gorakhpur Fank to obtain eontribution from 


the defendants Nos, 1 and 2 аспай not be . 


deemed to attash to the deerec-holders defcnd- 
ants Nos, 3 and 4 by reason of their agree. 
‘ment with the defendants Nos. land 2 to 
release tboir onc-anna share from liability for 
the mortgage. It was, however, ecntendcd 
by Mr. Dillon on behalf of the Bank that the 
defendants Nos. 3 and 4 being auetion-pur. 
'shasers of the one anna skare of the Gorakh- 
“pur Bank, were liable to make gocd to the 


Bank the amount whioh the Bank Һай to | 


"рау in exeess of its share of liability, In our 
‘opinion the position of the defendants Nos. 3 
‘and 4 was that of auetion-puroehasers of the 
спе-апоз ваге of the Gorakhpur Bank, As 
gueh auotion-purehasers they sould not be held 
liable to scntribute towards the mortgage- 
money. Ап auotion-purehaser in exeaution 
‘of à daeeree obtained upon a mortgage pur- 
sha:es the rights of the mortgagor and the 
mor'gagee at the date on whish the mort- 
gage was made, and any subsequent equilies 
or liabilities whieh arose in respeat of the 
mortgaged property eould not attach to them 
inasmush as they asquired the property free 
from any euch liabilities or equities, Mr, 
‘Dillon has failed to draw our attention to 
any authority in whiéh it has been held that 


a slaim like the present eonld be brought : 


against the ausiion-purshaser. Не referred 
‘to the ¢asa of “Shanti "Oh.nd:r4 Mukeri v. 
Nova, Sukh (1), but that was not a oase 


` (1) 28,4, 866; А, W, N, (1901) 101. 
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like the present and the sirsumstanees of 
that care are whclly distinguishable from 
those of this ease. The case, whieh is 
&pplisable to the appeal before us, is that 
of Hart Ray “Singh v. Ahmad-ud-din 
Khan (2). In that ease it was held that а 
suit for sontribution aould be brought only 
against the holder of the portion of tke 
‘mortgaged’ property whieh had remained 
In this view tho desree of the 
Court below eannot be supported and this 
appeal must prevail. We aeeordingly allow 
the appeal, set aside the deeree of the lower 
Court and dismiss the suit with sosta and 
fees .on the higher segale as against the 
appellants, 


J. P, Arpeal allowed. 


(2) 19 A, 545; A, W. N.' (1897) 16°; 9 Ind, Dee, 
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OHANDNI BIBI ARD ANOTRER—PEAINTIFFJ— 


RESPONDENTS, 


. Adverse possession as between co-sharers—Joint pro- 


perty—Rights of co-tenants— Possession of one co-tenant, 
when adverse to others—~Ouster—Emclusive possession 
—Erection of substantial building on joint property 


f conclusive evidence of ouster—Joint owner effecting 


in good faith valuable improvements upon common 
property— Equitable considerations upon  partition— 


Trustee, claiming adversely~Burden of groof— Айор. 


tion, direct evidence of, if necessary, 


In order to establish adverse possession ag 
between co-sharers, there must be evidence of an 
open assertion of a hostile title by one of them ta 
the knowledge of the others; mere non-participation 
in the profits by one party and exclusive occupation 
by the other is not conclusive, [p. 36, col, 1.] 

If possession may either be lawful or unlawful, 


‘in the absence of evidence, it must be assumed to bg 


the former. [p. 86, col. 2.] 


os 
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Possession is never considered adverse, if it can 
be referred bo a lawful title. [p, 36, сої: 2.] 

Every ӧб.епаліб has the zightto enter into and 

ocoupy the common property and every part there. 
of, provided that in so doing h&does not exolude his 
fellow tenants or otherwisé deny to them some right 
to which they are entitled as co-tenants; -and they 
on their part may safely assume, until something 
occurs of which they must take notice and which 
indicates the contrary, that the possession taken 
and held,by him is held as a co-tenant; and is in 
law the possession of all the co-tenants, and nob 
adverse to any of them. [p 36, col. 2] 
. But one co-tenant may oust the others and set 
up an exclusive right of ownership in himself, and 
an open, notorious and hostile possession of this 
character for the statutory period will ripen into 
title as against the co-tenants who were ousted. 
[р. 86, col. 3.] 

Tn order to render the possession of one co-tenant 
adverse io the others, not only must the ocoupanoy 
be under an exclusive claim of ownership, in denial 
of the rights of the other co-tenants, but such 
occupancy, must have been made known to the other 
co-tenants, either by express notice or by such open 
and notorious acts as must have brought home to 
the other co-tenants’ knowledge of the denial of 
their rights, (p. 37, col. 1,] 

No comprehensive formula can be framed to test 
whether the possession of a co-tenant in a partiou- 
lar case is adverse to the other co-tenants, But the 
evidence to show adverse posaession by one co- 
tenant must be much clearer than between strangers 
to the title, and the hostile intent of the co tenant 
in possession must bə shown by unequivocal 
conduct, p. 87, col. 1.] 

The erection’ of а substantial building on joint 
property by one co-owner cannot be regarded as 
conclusive evidence of ouster, [p 35, col, 2.] 

If a joint owner has in good faith ‘effected valuable 
improvements upon the common property at his 
‘own expense, equity takes that fact into considera- 
tion upon a partition and in some suitable way 
makes ‘an allowance to him therefor, in addition to 
his rateable share of the property. [p. 88, col. 1.) 

The burden lies upon the trustee to establish when 
he became faithless to the trust imposed upon him 
“and: asserted- а hostile title in himself to the 
knowledge of the rightful owner, [ p. £5, col, 2.] 

16 is nob ‘necessary to produce direct evidence of 
the fact of an adoption: where it has taken place 
long since’ and where the adopted son has been 
‘treated as such by the members of the family, and 
in public transactions every ' presumption will be 
‘made that every circumstance has taken place 
-which is necessary to account for such a state of 

oa is proved or admitted to exist, [р. 84, 
ool, ! 

Appeal against a deerea of the Babordi- 
nate Judge, Asansol, dated the 17th "Dessmber 


11919, | 


$ Babus Doırkı Nath Ohueterbutty and 
Jyo*is Ohanira Sarkar, for the Appellants. 
Sir Asutcs:  Ohdudhuri, Babus Bankim 
Ohandra Mooker/es, and Rama Prosi? Mook:r. 
jee, for the Respondents. 
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JUDGMENT. 

. Mcoseszer, J,— Tbe eubjeet. matter of the 
litigation whish has resulted in this appeal 
aonaists of two pareela of land situated in 
the Town of Riniganj. The plaintiffs elaim 
an one-fourth share of a leasehold interest 
in the land ereated by the Bangal Ooal Oom» 
påny, the admitted landlords. The вор- 
testing defendants deny the alleged title of 
the plaintiffs and elaim an independent right 
in themselves in the entire proper'y. The 
Subordinate Judge has found in favour of 
the plaintiffe, on the question of title; he has 
alao held that sueh-title was in subsistence 
at the date of thé commencement cf the suit 
and had not bean extinguished by adverse 
possession on the part of thedefendants, In 
this view, the Trial Court bas made a decree 
for роғвеввіоп upon deelaration cf title and 
bas further direeted partition by metes and 
‘bounds, On the present appeal, the deeree 
of the Subordirate Judge has keen assailed 
eubstantially on two grounds, namely, first, 
that tke plaintiffs have failed to prove ike 
existence at avy time of tke spesifie title 
det up Ly them; and, eccondly, that even if 
the plaintiffs had euh title at some remote 
‘pericd of time, it had been extinguished long 
before the date of the suit by adverse pos- 
веёвіоп on the part of the defendants, For 
the determination of the quéstions in “soi. 
troversy. whieh are closely ecpnested and 
Jmay be eonveniently diseussed together, a 
brief resital of the history of the devóluticn 
of the title to the dispufed property is 
‘essential. — 

On the 14th August 1855 the’ Bengal 
‘Coal Company granted a permanént building 
lease in respect of two plots of lind in tha 
Town of Raniganj, at an annual rent of 
Rs, 24, to one Ram Singh ` Obandhuri. 
There was some eontroversy in tlie Cort 
below upon the qasstion, whether ‘the twa 
“plots eovered by this lease are identical with 
“the two parselanow in dispute, The 'sshédüle 
attaehed to the lease sets out the boundaries 
of the two’ plots, but, as might ‘have been 
anticipated, the Subordinate Jadge fond it 
diffienlt to identify all the boundarias after 
‘the lapse of sixty years; there бап, .howevàr, 
be little room for réàsonable doubt as to 
the identity of the land. Ram Singh Оһат. 
dhari sontinuad іа possession upon paymont 
of rent to the Bangal Coal Ob, till 18,4 
waen he transferred his 193385911 intarast tg 
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Mangalehand Bsldeodas, who took а half . 


share, Jainarain, who took .an one fourth. 


| share, and Panna Lal, who took the remain. 
ing one-fourth share, These persons eon. 
tinued in ocenpation, upon payment of rent 


io the superior landlords st the rate cf. 


Rs, 24 annually for at least a quarter of a 
eontury. Аз there is no indieation whatever 


that they held other lands under the Bengal. 


Coal-Co, at the same rate, the Snbordinate 
Judge has, in our opinion, eorresily held, 
notwithstanding tho difficulty in the identifi. 
sation of boundaries, that the land now in 
dispute, is preeicely the same lard ав is oover- 
ed by the, lease of the 14th August 1955 
granted: by.the Compary. 


We have next to sonsider tke history of 


tho, chare of Распа Lal whieh forms the 


subjeot milter of tbis litigation; The rela- 


tioncbip of the members of his family is set 


ont in the following genealogieal table: 


" PANNA LAL, died 1892, 
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by the operation of sestion 123 whieh pro», 
vides that for ihe purpose of making a gift, 


of immovenable property, the transfer must 
be effested by a registered instrument, signed 
by or on behalf of the donor and attested 
by at least two witnesros. The deed cf 
gift was, however, sompulsorily registrable 
under section 17 of the Indian Registration 
Ast, 1877, and, sonsequently sould not, 
nnd: г seation 49, affect t n7 immoveable prop- 
erty eomprised therein cr be reseived as 
evideraə of ару transaction affeeting sueh 
property. It wav, however, admissible in 
evidense for в eollateral purpose, namely, 
to explain the reason why Lashmi Bibi 
received the insome ав if she were a joint 
owner in possession ‘of the property; Dalla 
Gopee Ohand у. Shctkh Liiakut Hossein (1), 
Phakcrs  Fateingi v. Bamanji  Ardeshir 
Pala}. (2), Venkatachar? v, Rangaswamt 
Iyengar (3), Vorada Pillai v. Jeevarath. 
nammal (4). It may. also be added that if 
tbere had been evidenee of delivery of 


` _ posression, the intended gift might have 


Mahadeo, 


Surajmal, 
died daring life- + (adopted son) 
time of Panna Lal died 12th September 1898, 
Widow _ . Widow 
Iachmi Bibi Chandni Bibi 


defendant No. 19. 


с Ramnibas 
(adopted 192) 
. plaintift No.2, : 


The evidense leaves по room for doubt that 
Mangalehand  Baldeodase,  Jainsrain ard 
Panna Lal were jointly in enjoyment of the 
leate hold property frcm 1865 till 1€82, In. 
the latter year, Panna Lal who had lost his 
son Surajmal and bad taken Mahadeo in 
adcrtion, retired to Benares, With а view to, 
make provision for the maintenanee of his 
widqwed daughter-in-law, Laehmi Bibi, he. 
exeented on tke 25th Jure 1882 a deed of 
gift whereby he gave her a life-interest in 
his share of tke disputed property; he 
further direated tkat his adopted son Maka. 
. deo would besome fnll owner upon the 
death of Lashmi- Bibi. The doenment wes 
not registered, though it transferred interest, 
in immcve&ble property of value execeding 
Rs. 1CO, The transaetion took plaee, it will 
be observed, shortly before the Transfer of. 
Property Ast same into foree on the Ist 
' July, 1832, acd was eonsequently nct affceted 


3 


‘plaintiff No. 1. ` 


been validated under the Hindu Law whieh 
was then in force: Kati las Mullisk v, Kankaya 
Lal (5), Dharmodas Das v. Ni tarini Dasi 
(6), Lokshimori Dasi v. Nitiyananda Гау 
(7), Ram Ohandra v. Ranjit Singh (8), The 
true position then was that the intended gift 
by Panna Lal in:favour of his widowed 
dacghter.i in-Jaw, Laohmi Bibi, did not take 
effeet in law. Bat the evidenee makes it 
abundantly ` selear that the first defend. 
ant Jagannath (the son of Mangalehand), 
who managed the property on behalf of the 
joint owners, regularly. ‘paid to Liehmi Bibi 
the surplus income in the one- -fcurth share 
of Pannsíal This continued uniuestionably 
during the lifetime of Pannalal who died, 
ав we have веер, іп 1859, It is, we think, 
also indisputable that as the Subordiawle 
Judge finds, Lashmi Bibi oonticued to 
reseive the ineome also during the lifetime 


' (1j 25 W. R. 211. 
. 42) 27 B. 515; 5.Bom, L, B. 274, 

^ (8) 8 Ind. Cas. 228; 6 M. L. T. 192. 

(4) 68 Ind, Cas. 90': 46 I. A. 255; 48 M, 244 
(919) M. W. N. 724; 10 L. W. 678; 24 О. W.N, 316; 
$8 M, L. J. 81318 A. L. J, 274; 2U. PL B, (P. C.) 
61; 22 Bom, L. R, 444 (P. С.). 

(5) 11 L A. 218; 11 C. 121; 8 Ind. Jur. 638; 4 Sar. 
р, C. 1.'578; 6 Ind. Dec. (N. в.) 839, 

(8) 14 O. 446;-7 Ind. Deo. tn, s.) 297. 

17) 20 0.-6'; 30 Ind Dec. (x. s.) 314, 

(8) 27 C. 242 at p. 249 14 Ind; Deo (x, н.) 160, 


x 
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of Mahadeo who might before his” death on 
the 12th September 1596 have repudiated 
tke unregistered-deed of gift; but there is ro 
“indieation that ke tcok gueh а step; cn tke 
other band, he apparently sacquiersed in 
the arrangement which his father had made 
for the maintenance of his sister in law. 
Tn this eonnestion, we may add that the 
Subordinate Judge had befrre him ample 
materials to justify the  eonelusion that 
Mahadeo bad been duly adopted by Pannalal 
and that Ramnibas bad in bis turn been 
validly adopted by Mahadeo, As has been 
repeatedly ruled, it is not neeessary to prc- 
dues direst evidenee of tbe faet of adoption; 
where it hes taken plase long sinee and 
where tke adopted son has been treattd 
as sueh by the members of the family and 
in publis" iranstetione, every presumption 
will ke mede that every oireumstarca ‘has 
taken place whieh is reeeseary to aeeount 
for sush a state of things as is préved or 
admitted to exist; Rajendro Nath Holdar 
v. Jogendro Nath Вапєғієе (9), Achal Ram v. 
Кат Husain. Khan (10), Бир Narcin v. Gcpal 
Devt (11), 5cbo Biwa v. Nuloghun Myles (12), 
Hur Dyal Ncg v, Roy Kio Ato (18), Vy $Ohin.an 
Lal v. Vyis: Ramchandra (14), The Sub. 
ordinate Judge has further found that Lachmi 
Bibi eontinded ts reeeive from Jagannath 
one-fourth share of the surplus ineome for 
several years after the death of Mahadeo, 
..down to 1101. He has, however, held that 
there is no satisfaetory proof that thereafter 
Laehmi Bibi reseived the ineome; but under 
what sireumstanees payment eame to be 
diseontinued has not ‘been explained by 
Jagaunath, who is the first defendant in this 
suit, We next find that disputes brcke ont 
between Laehmi Bibi ard Obandni Bibi, 
that is, the widows of Surajmal and Mahadeo, 
and the daughters-in-law of Pannalal, 
Matters in differenee were referred to arbitra- 


(9) 14 M. І, A. 67;7 B, L. R. 216; 15 У. Б Р.О, 
41; 2 Suth. Р. О, J. 422; 2 Ваг, P, О. J. 666; 20 Е.В. 


711, ; 

(10) 32 I. A. 119; 27 А. 271; 15 M. L. J, 197; 8 Sar. 
Р, €. J. 71:190. W. N. 477; * O. C. 155 (P. O.). 

(11) 3 Ind. Cas. 882; t6 I. A. 103; 86 О, 750; 10 
O.L. J. 566 A. L. J. 517; 18 С, W.N, 627; 5 М.І, 
"T. 428; 11 Bom. L. R 888; ӨЗ P. R. 1909; 68 P. L. R, 
1910; 146 P. W. R. 1609; .9 M. L, J, 648 ҮР. C.). 

(12) 11 W. В. £80; 2 B. L, В. App. 01; 1 Ind, Deo, 
(x. в.) 1068, 

(18) 24 W. B. 107. 

(14) 24 B. 478; 2 Bom. І, R 168;)2 Ind. Deo. 


(m. s) 847, 
е 
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` Моп on the 14th July 1909 and the arbit.: 


rators made their award on the 12th June: 
1912. The substanee of the award was that 
Obandni Bibi and Ramnibas would pay to 
Lachmi Bibi for her life Rs, 12 per month, 

and Laehmi Bibi would, for a eonsideration ` 
of Rs, 1,000, release whatever right or. 
claim she might have to the Raniganj 
property under the deed of gift, of the 
25th June 1882, This award was oon.: 
firmed and embodied in a formal memoran- . 
dum, whieh was exeonted by all rarties 
eoneerned on the 3lst Mareh 1913, and. 
was registered on the following day. Tke 
present cuit was then instituted on the 13th: 
Ostober 1917 by Obandni Bibi and Rem-. 
nibas againat the representatives of Mangal. 
ehard, Baldeodas and Jainaraiv, the three, 
eo-sharers of Pannalal. Upon the question. 
of title, (here san, in our opinion, be no 
vestige of doubt that the slaim is well., 
founded. Тһе cnly question whieh requires 

eonsideration ie, whether the title of the 

plaintiffs as joint-owners with the sontesting 
defendants had been extinguished by adverte 
possetsion on their part for the statutory 

pericd before ecmmeneement of tbe roit. 
The Subordinate Judge has pronounsed in 

favour of tbe plaintiffs, and after careful 

examination of the evidence, we have arrived 

at the conelusion that his view is eorreot. - 

It is plain that Pannalal was originally a 
joint owner of the disputed property along 
with bis three eo-sbarére, the predeseesors of 
the defendants, Even before his retirement 
to Benarer, he did not usually reside at 
Raniganj. From 1865 to 1822 the property 
was looked after by Baldeodas, one of the ec: 
sharers, from whomPannalal regularly regeived' 
his proportionate sbare of the surplus ineome, 
after payment of rent to the supericr land- 
lord, the eost оѓ repairs and other incidental 
eharges.: The evidense establishes elearly 
that there was great intimasy between: 
Pannalal, Baldecdae, Mangalehand, and his 
son Jagannath, the first defendant, and that 
the wives of Pannalal and Margaleband 
treated cash other as if they were sisters... 
The management by Bald«odas during this- 
period was plainly on behalf and for the: 
benefit of all the joint owners, and Panna»: 
lal must be deemed to have been in posses! 
Bion. At the end of the period just men. 
tioned, Pannalal retircd to Benares. At that 
time, his family eonsieted of hie wife, big, ` 


м 
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. widowed danghter-in law, Lashmi Bibi, aud 
his adopted son Mahadeo, He vras naturally 
anxious to make suitabla provision 
Laehmi Bibi, and on the 25th Jane 1882 he 
exesuted in her favour the deed of gift under 
whish she was to take a life interest in hia 
share of the Raniganj property and Mahadeo 
waa to take a vested remainder, Ths deed 
was neither registered nor asoompauied by 
delivery of possession, with the sonsequens3 
that it did not take effest in law, But it 
has bsen proved beyond doubt that the 
partias asted on the assumption that a valid 
gift had been made. Pannalal, at the time 
of his retirement to Benares, requested the 
first defendant Jagannath, the son of his 
intimate friend Mangalehanl, to look after 
the property, to realise rent from the tenants, 
to make necassary repairs, to pay rent to the 
suparior landlord and then to giva Lashmi 
Bibi her proportionate share of the profits, 
Jagaünath appears to hava faithfully sarried 
ont the trust reposed in him and to have 
regularly paid to Laehmi Bibi her dues down 
to (901. Hera it may be stated that down 
to 1890, the property had stood in the books 
of the landlord in the names of the four 
persons who had got themselves substituted 
on tlioir purshasé from the original 
.ténant^ Rimsingh Chaudhri, Bat in 1891, 
Jagannath managed to hava the names 
of Pannalal and Jainarain removed from 
the books of the landlord. It seems 
probable that this was done in pursuanss of 
а design to appropriate the entire property 
оп a convenient opportunity. But even if he 
did entertain susti a dishonest purpose at 
the time, be did rot venture to sarry it into 
immediate exeention and eontinued to pay 
the surplus profits to Laehmi Bibi down to 
1921, The Subordinate Judge has held 
that the evidence of payment during the 
period subsequent to 1501 is not reliable, 
It is a matter for somment that the assount- 
books prodused by Jagannath for this period 
sould not be ssrntinisad in the Trial Court, as 
they were written iu the pesuliar seript used 
by Marwari mershants, We are thus left with 
the fiading of the Sabordinate Jadga that 
rassipt of surplus insome by Lashmi Bibi 
ha3 not been provad for the period subsequent 
to 1901. Oa these fasta, tha sonteating 
defendants have argasd that the title of 
the plaintiffs has been extinguished by 
adverse possession for the statutory period, 
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We are of opinion that this aontention is 
not well-founded. The evidensa elaarly 
establishes that Jagannath was not only a 
joint owner, but that he undertook to look’ 
after the share of Pannalal at his express’ 
request. The burdenlies upon him to estab- 
lish when he bseame faithless to the trust 
imposed upon him and asserted a hostile 
title in himself to the knowledge of tha. 
rightful owner. Не has not ventured upon 
an explanation of his eonduet ; on tho other 
hand, he has repudiated the title set up by 
the plaintiffs as altogether unfounded and 
has falsely denied that he had ever paid a 
proportionate share of the usdfruat to Lashmi 
Bibi as elaimiog title through Pannalal. 
The two eireumstaness relied upon by the 
defendants in proof of assertion of hostile 
title to the knowledge of the rightfal 
owner are by no means eonslusive. Tae 
fast that a substantial building has been 
srasted оп one of the plota by the defendants 
із alearly notsonelasiva proof of ouster. Аз’ 
was pointed out ia Dijendra Narais v. Pur- 
nenlu Navia (15) the erestion of a substantial 
building on joint property by ons eo owner 
eannot be regarded as eonelusiva evideno: of. 
ouster, and this asasords with the view indisat- 
ed in Аътка: Ohandra Sen v, Parbati Narain 
Sen (16) and Upendra Nath Banerjes v, U nesh 
Ohandra Banerjee (17). The fast that the 
sarplas profits, if any, have nof been reseived 
by Liehmi Bibi sinoe 1921 ig equally inson- 
elasiv3,in view of prinsiples settled bayond ` 
eontroversy by recant desisions of the Judisial 
Cammittee: Core v, Appuhamd (18), Mutfuna. 
gagam v. Brito (19), Har tet Singh у, битти 
Singh (20) and Varada Pillai v. Jeo sarathnam- 
mal (4). Referenee may also be made in this 
coanestion to the observations of Lord Dən- 
maain Owu'Ll:y v. Doe d, Taylsrson (21) whieh 
were quoted with approval in the judgment of 
the Judicial Commities in tha eas» las$ шоп. 
tioned: 

(16) 5 Ind, Cas. н 11 0. L. 7, 183. 

(16) 4C. L. J. 1 

(17) 6 Ind. Сав, pea 12 C І, J. 25; 18 О, W. N. 378. 

(18) (1912) А. С, 232; 81 L. J. P. 0. 151; 105 L. T. 


6. 

(19) (1918) A, C. 895; 87 L. J. P. О. 148, 

(23) 47 Ind, Cas. 626; 28 ©. L. J, 437; 53 P. 
1918; 64 P. R, 191%; 24 M, L. T. 889; 20 Bom. 
1034 (19191 M. W. N, 1; 9 b. W, 123; LU. P. 
(P. 0.) 8 (P. 0.*. 

(21) (1810) ПА. & F. 1008 at p. 1014, 8 P & D. 
F^ ad J, (X. в.) Q. B. 238; 113 E. B, ep 52 R, Б, 


B. 
R 
Б, 


W, 
L. 
L. 
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"Géneraliy speaking, one tenant-in-eommon 
eanrot maintain an  ejestment againet 
anotber {exant-incommctn, beeause the 
posression of ore tenant № common is the 
possession of the с+ћег, and, to exable tbe 
party oomplaining {о maintain an eject- 
ment, ibere must be an oaster of the party 
complaining. But, wkere the elaimant tenant- 
іп sommcn bas not been in the partisipation 
of Ње rents’ and profits for a sonsiderable 
lengih of time and other cireumstances 
eonsar, the Judge will direst the Jury to take 
into sonsideration whether they will presume 
that there has been an onster ; a8 to whieh ase 
the cases of Dee d, Fisher v. Prosser (22 
Deed, Hel ings v. Fird (23) and Deo : 
White v, Cuff (24). `- 

Among the eases in this Court, referense 
msy be made to the deeisions in Jogendra 
Nith Eoy v. Raladeo Das (95), Ayennezsa 
Bibi v. Sheikh Isuf (26), Го\епаі Si.gh v. 
Dhualeshwor l:0:0d Narcysn Singh (27), 
Jatendra Nath Roy v. Sabidannessa Khatun 
{Narendra Bhusan Roy v. Jogendra Nath Roy) 
(28); Palarem Guria v, Бута Charan 
Mordal (29). 

The fandamental rule is that in order to 
establish adverse possession as between 
40 sharere, there must be evidense of an open 
assertion of Ac -hostile title by one cf them 
to the ‘knowledge of tbe othere, mere ron. par- 
ticipation in the profits by one party and 
exelusive cosupation by the other is not 
eonelusive. Apart from this, we have the 
important sirsamatanea that in this oase the 
rightful owner, the second plaintiff Ramnibas, 
who, when's shildfew months old, was taken 
in adoption i in 1892, was a minor till at least 
1910 ; itis thus diffisnlt to appreeiate how 
the éontesting defendants began to hold 
adversely to the knowldege of the infant in 
1991. Indeed before this astion was brought, 


there was no attempt onthe part of the. 
defendants to rely on adverse possessior; 


their pretence was that they were the 


. (92) (1774 1 Оор. 217; 93 Е R. 1052. 

23) (1808) 11 Hast 49; 103 E. B 922, 

` (24) (1808) 1 Camp: 17 4. 

495) 85 О 961; 6 C. L. J. 785; 12 C. W. N. 127. 
(26) 14 Ind. Cas. 7223; 16 C. W. N. 84). 

"id 27 Ind Cas 465; 210. L.J.283 290, W.N, 


P ton) 86 Ind Cas. 86; 20 C. W. N. 1253; 24 О, L. J. 
16%. 

en) €Q Tad, Cas, 298; 83 О, 1.9, 844 24 0, W. М, 
Cb 
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rightful owners, aud one of them, the firat 
defendant, has: pledged his oath iu support 
of that untrue allegation in the witness-borx 
inthis sait ; they eannot sonsisteatly urge 
that from 1901 the fira defendant bezən 
to hold advarsely to tbe knowledge of the 
rightful owner : See the observations of Lord 
Masinaghtea in Corer v. Арриһїтї (18), 
Relianes may further bs plased on ths judg- 
ments of Lord Buskmaster in Hordi? Sing 
v. Gurnuth Singh (20), of Lord Danedin in 
Muitunayagam v, B- ito (19) and of Vissount 
Oave in Varada Filiai v. Jeesarathnammal 
(4) whieh emphasise the prinsiple that if 
possession may either be lawful or unlawful, 
in the absense of evidenee, it must be assumed 
to ba the former, or, in the language of 
Wood, V. О. in Taonas v. Thomas (30) 
possession is never eonsidered adverse, 
if it ean be referred ёо а lawfal title. Rø- 
feranoa may alas be made to the desision of 
this Court in Lokenath Singh v. Dhwakehwar 
Prosad Narayan Si:1gh (27) where the oases 
ou tbe eubjest wera reviewed and the 
doetrine dedusible therefrom formulated. 
Every oo-tenant has the right to enter into 
and oseupy the eommon property and every 
part therecf, provided thatinso doing he 
does not exelude his fellow tenants or other- 
wisa deny to them some right to whioh 
they are entitled as ao-tenants ; ; and they on. 
their part, may ‘safely assume, 'antil Bome- 
thing oeeurs of wbioh they must take notise 
and whieh indieates the sontrary, that the 
possession taken and held by him is held 
as а sitenant, and is in law the pos. 
session of all the во tenants, and not 
advarse to any of them. It eannot ba quss- 
tioned, however, that one ao tenant, may 
oust the others and set up an exelusive 
right of ownership io himself ; and an opea, 
notorious and hostile possession of thia 
eharaster for the statatory period will ripen 
into title as against the eo-tenants who 
were ousted, Thus, although as a general 
rule, the possession of one e» teaant is not 
desmei adverse to the other еә tena»ts, 
the existence: of tha relation of c» tenants 
doss not preslude one s9-tenant from astablisk- 
ing an advarse possession in fast as against 
the other  s»snantt; and though the: 
s».ienans enters in the first instanse 


(30. (1853) 2 К & T. 70 at p.83; 25 І, J. Ch, 159; 
J Jor. (м, в.) 1'62; 4 W. R, 125 09 B. R TOL; 119 B. 
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without. slaiming adversely, bia possession 
afterwatde may besome adverse, In order 
to render the possession of one so-tenant 
adverse to the others, not only must the 
oosupaney be underan exelusive elaim cf 
ownership, in denial-of the rights of thé'othrr 
vo-tenaníe, but sueh oosupansy must haye 
been made known to the other so-tendnte, 
either by express пове or by sush open 
and notorious astes as must have brought 
- home to the other eo.tenants knowledge of 
the denis] of their rights, The same 


prinsiple is involved in the - familiar 
statement that to enable one of ceveral 
so-tenants to aequire title’ by adverse 


розєеввіоп аз against the others, hin posses- 
sion must be of suah an astoal, open, 
notorious, exalusive, and hostile eharaster 
‘as tô ámount to an ouster of the other 
eo-tenants, that is, must have been such 
aa to render him liable to an astior of 
ejestment at the suit of the eo-tenants. No 
eompréhensive formula ean be framed to test 
whether the possession of a eo-tenant in a 
paríieülar ease i3 adverte to the otter 
sö- tenants, ` Bat it has been stated that the 
evidence toshow adverse possession by one 
so tenant must be mitch slearer than bət- 
ween strangers ‘to the title, and the hostile 
intent of the ea tenant in possession must bo 
shown by unequivosal sonduot, It is indis- 
putable that acts, whieh might prcpafly ba 
held to show adverse possession as between 
strangers, do not necessarily have auch effoet 
ag between tenant in 45m mop; asts of owner- 
взір by one бо tenant may not iri themselves 
amount бо the disseisin of the other во tenants, 
add may, inleed, be so explained as to 
show a eonsistsney with the joint title. 
Bat the ouster of the other co tenants, in 
order to render the possession ad verse, need 
nót bg by violent, or intimidating expulsion 
or repulsion i nor need notise of the adverse 
holding be astually brought home to the 
other eo-tenants by personal or formal 
sonrinunisation ; it is suffisiont, if tha ssn- 
trary is not proved, that the sireumstaneos 
show that sash knowledge may reasonably 
be présuiied. | From this point of view, it 
has béen maintained that sole possession 
by „а @o:ténant besomes adverse to his 
fellow ténünts by his repudiation ог dis- 
avowal of the rélation of eo-tenaney between 
thém ; апа any act or eonduet signifying his 
intention to hold, oseupy and enjoy the 
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premises exelusively and of whieh the tenant 
out of possession has knowledge or of which 
he has suffieientg information to put him 


_upon erguiry, amounts to an ouster of the 


co-tenants ; but what is essential is that the 
overt acts whieh eonstitute a definite and 
sontinuous assertion of an adverse right 
must be of an unequivosal sharaeter, slearly 
indieating as assertion of ownership of 


. the premises to the exslusion of the right 


of the other eo-tenants. Tested in tha 


_ light of ева prinsiples, the eontention of 


the defendants must be deemed un ub. 
stantial,  !n 1882, the first defendant 
undertook, at the request of his so-sharer 
Pannalal when he left for Benares, to manage 
his share of the property, and carried out 
hia obligations for a period of twenty years. 
He has never explained why, when, and 
how he east off his sharaster as eo-sharer, 
manager and asserted a hostile title in him- 
self to the knowledge of the rightfal owner. 
1f he renouneed the trust in 1901, ha is’ met 
by the аі гоу that the rightful owner at 
the time was an infant who eontinued to 
be а minor for at least nine years thereafter, 
He may be perlioently asked, when did hia 
repudiation take place, when was his hostila 
intent manifested by sueh overt and notorious 
asis of an uneqaivooal sharaeter, to the denial 
and exelusion of the right of hia eo sharer. 
as could not be misunderstood by the latte:? 
It may be eoneeJed that a eo-aharer eannot 
slose bis eyes and ears, nor by wilfal inatten. 
tion obtain an advantage from‘ his lask of 
diligence. Fur this reason, it has been heli 
suffisient that the asts of adverse possession 
are ush in their eharaster and attendant 
sireumatanses that a man reasonably attentiva 
cannot but réalise that an adverse right ia 
asserted against him. Bat if na notise is 
given to the en-sharer of the denial of his 
right, the osaupant must make his possession 
во visibly hostile and notorious, and so ар. 
parently exolusive and üdverse as to justify 
the inferense nf Е: о sledgs on tbe part of 
the oo-ownsr sought to be onsted and of 
lashcs if hs fails to diseovar and awserit his 
rights. Tested from the point of view thua 
indisated, the defense of adverse possession 
for the statutory period to the knowledge 
of the rightfal-owner eannot possibly be 
deemed to have been established in this базе 
and it bas been rightly negatived by tha 
Sutordinate Judge, ME 
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Wo may add finally that mush stress was 
laid by the appellants on the ` faet that they 
' have built а eostly strueture on the pareel 
known as the Marwaripfti property. This, 
' however, does not create any real diffisulty, 
‘The Subordinate Judge has not overlooked 


` the equitable sonsiderations whieh have bsen ` 


' held applicable i in neh eireumstaneos, ав was 


, explained i in the eases of Upendra Nath Baner:ee - 


‚ у. Отв Ohandra Banerjee (17), Narayan Lal 
` Gupta v. Ohulhan Lal Gupta (31), where the 
` rule reeognised ,in Leigh v. Dickeson (32), 


“and Brickwood v. Young (33) was applied. | 


In such eacee, if a joint owner bas in good 
faith effeeted valuable improvements upon 
` the eommon property at his own expense, 
' equity takes that fast into soncideration проп 
* a partition and in some suitable way makes 
. an allowavse to him therefor, in addition to 
‘his ratable hare of his property. The 
` Subordinate Judge hes given direstions in 
` this behalf whieh will adequately protect 
' the, defendants when the partition is aetually 
' effeeted. 
The result is that the deeree made by the 
' Subordinate Judge must be affirmed and 
‘this appeal disinissed with costs. 
Buckrawp, J.—1 agree and have nothing 
` to add, 
` BON Appeal dismissed, 
? (81) 14 Tid, Cas. 677; 15 C. L. J. 876. 
(32) (1885) 15 Q. B. D 30; E4 L J. Q B. 18; 53 
© L. T, 770; 88 W. Б, 535, . 
(88) (1905) 2 Com. L, R. 887. 


LABORE HIGH COURT, 
“Seoonp Озе Appear No. 846 cs 1919, 
. Desember 17, 1921. 
Present:—Mr, Justice Seott-Smith ard 
Mr, Justice Harricon. 
BAGGU aup'oraERS—PLAINTIEFES— 





APPELLANTS 
a versus 
Musammat. DANI 48D O1HERS— DEFAEDANTS 
' — RisPONDEMTS. 


Custom—Alienation—Occupancy rights, alienation 
of —Landlord, consent of—Reversioners, right of, to 
contest alienation; whether affected. 

Tn a suit to set aside an alienation of occupancy 
rights where the plaintiff proves (1) that he is 
the reversionary heir and (2) that if the land had 
‘been ancestral he could have contested the 
: alienation, he is entitled to succeed, [р. 39, col. z.] 

The mere fact that the alienation of вп occu. 
 paney right was consented to by the landlord does 
` not deprive S of the right to question it 
ip 40, col, J. 

[ ps Chand v Mahesha, j Р, R. 1970, Abdulla v, 
e 
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Allah Dad, 98 P. R. 1907 (F.B. 62 P, W.R. 1907; 18 Р, 
L. В. 1909, Nikka v. Musammat Gurdai, 9 Ind. Cas. 
292, 5? P 1, В. 191). 20- Р. W. В, 191, Bhag Singh 
v. Sharam Singh, ! Ind Cas. 78, 88 P. R. 1969,€0 P, 
W. R. 1907, Faiz Bakhsh v. Ditta, 115 P. R. 190 ; 115 
P L. В, 1901, Hari Chand v, Dhera, 12 P. В, 1904, 


` relied on, 


Hardit Singh v. Gopal Sinah R Jnd. Cas. E69; 97 P. 
L. В. 1911; 11 P. W, В, 1011, distinguished, 

Seeond appeal from a deeree of the Dis- 
trist Jodge, Lahore, dated tbe 24th Mareh 
1919, reversing that of the Mansif, First Olacs, 
Chunian, Distriet Lahore, dated the 28th 
November 1918, 

Bakshi Tek Ohaxd, for the Appellanta. 

Mersre, D. N, Mehra and Badr.ud Тїп 
Kureskz, for the Respondente. - 

JUDGMENT.—In the snit cut of whieh 
the present reeond appeal arises the plaintiffs- 
appellants sued for possession of eertain 
land in whieh Allah Bakhsh had cesuparey 
rights. Allah Bakhsh during hia lifetime 
made a Will on the 2lat May 19 2 by whish 
he left tbe land in suit to his danghter-in- 


` law, Musammat Dani, and after his death it 


was mutated in her name with the sonsent 
of the landlords, The pedigree-table showing 
the relationship between the plaintiffs and 
Allab Bakhsh is ав felle ee ; — А 











КАНМАТ 
f 
Tara Badhara . 
Hussain Allah Bakhsh 
\ Sher.ud-Din 
Samanda Baggu, Rahim, Musammat 
: Plaintiff Plaintiff ani, 
Karim Bakhsh Хо. Ј, No. 2. (Defer.dant.) 


Plaintiff No. 8. 

The Courts below eoneurrent]y held that 
the lard in snit was ceenpisd by Rabmat, 
the ecmmcn aneestor of the plaintiffe, and cf 
Allah Bakhsb. The First Court held that tbe 


` plaintiffs had locus stands to sue as they 


would have been entitled to suececd to tha 
tenaney had there been no Will, and deerced 
the elaim. The lower Appellate Qourt 
appears to have held that as the alienation 
was assented to by the landlords ‘it eculd 
not be contested by the reversioners, and aleo 
that as there was no proof that Rahmat was 
either the proprietor ог an овворат ву tenant 
of the land in suit plaintiffs had no locus stands 
to sue, In support of this deeision the Court 
referred to Abdulla v. Allah Dad (1), 1 

(1 98 P. R. 1977. Е. B.); 62 P. W. R. 1907; 18 P, 
d^ Е. 1908, 
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aesordingly aesepted the defendants’ appeal 
and dismissed the plaintiffs’ anit, The plaintiffs 
have preferred a seeond appeal to this Court. 
The finding that - Rahmat, ths eommon 
ansestor, oaanpied the land is a finding of 
fast and is based upon evidensa whieh ia 
referred to by both the Courts in their judg- 
ments, Counsel for the respondent sought 
to uphold the judgment of ths lower 
Appellate Court by sontending that there 
was no proof that Ribamat ccsapied the land, 
' but as the fiading is one of Ѓаві апа із 
_ based on evidense, we did noi allow him to 
arguo the point. 
16 із eommon ground that the landlords 
` eonsented to the alienation by Allah Bakhsh 
in favour of his daughter-imlaw, but there 
is ample authority for holding that this 
- вопєепё does not bind the reversioners, In 
Puran Ohand v. Mahesha (2) it was held, 
_ following tbe Fall Bansh ruling in Karam 
Din v. Sharof Din (3) "that the plaintiff as 
reversionary heir of an oesapaney tenant was 
, competent to dispute tbe validity of the 
' glienatior, in favour of a stranger, of his 
aneestor's cesupanéy rights although aueh 
alienation bad received the assent of hia 
landlords.” Again in Nitka v. Musammat 
Gurdai (4), it was held “that lika the aliena. 
tions of aneestrel] land under the Panjab 
Oustomary Law, a transfer of aneestral 
oesuparey rights, without nesessity or воп. 
sideration, із liable #6 be eontested by the 
alienor’s eollaterals, whose rights to objest to 
the alienation remain intas', and are enforea- 
‘able’ во 1605 ás the ossupansy rights in 
qnestion, whish are pxtinguishable only by 
Statute, ere not extinguished under the pro. 
visiona of the Punjab Tenaney Aet," It 
was further held "that where an ossupaney 
tenant alienates his rights in the tenaney 
with the eonsent of the . landlord, the oseu- 
pan y rights do not beeóme extinet by opera» 
tion of law or by the'aét of the landlord and 
the alienor’s eollateralà ean eontest thealiena- 
tion." Iu Bhag Singh v. Sharam Singh (5) 
it was held that "a reversiner is not debarred 
{гош suing to proteet- his reversionary interest 


ғ, 


. (2) 69 P. R. 1900, 
(3) 89 Р B, 1858 (F. В.). 
Nu 9 Ind Cas. 292; 52 P. L. В. 1911; 201 P. ү. R. 
1911 
- (By 1 Ind, Cas 703,88 Р.В. 1909; COP, Үү, R 
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against an alianation of ossapansy rights 
merely beeausa sush alienation has alao 
bean shallenged by,the landlord as an invalid 
In Hardit Singh v. Gopal Singh 
(6) whieh is referred to by the lower 
Appellate ,Court, the tenaney was self. 
aequired of the alienor and, therefore, the 
ense is not onall fours with the present one. 
We are, therefore, clear thatthe mere faet 
that the landlords have aonsented to the alie- 
natíicn of the land by Rihmas (Allah BakhsbP) 
does not take away from the raversioners any 
right whieh they might otherwise hava had 
to eontest it under the Customary Law. 

The next question is whether the plaintiffs, 
by reason of being the heirs of Allah Bakhsh, 
under seation 59 of the Tenaney Ast, have в 
right to sontest the alienation, or whether 
it was nésessary for them to prove that the 
вот топ anse: tor, Hahmat, was also an oasi- 
paney tenant of theland. In Har: Ohand 
Y Dhera (7) it was laid down that 

‘where a general agrieultural eustom is 
found to prevail ag regards al'enation of 
proprietary rights, the presumption is, anless 
the eontrary ean be shown, that sush а eus- 
tom is also applieableto the oseupavey rights. 
Tbe onus of proving a spesial enstcm 
antagonistis to sush а rule rests on the party 
asserting the existenea of aueh a eustom.” 
In Fute Bakhsh v. Ditta (2) it was held that 
the onus lay on the plaintiff to prove that by 
sustom -he is entitled to question the validity 
of the alienation of oseupaney rights made by 
his father. Аз it was eonsidered thas there 
was some confl'st between thia ruling and 
that in Hari Chand v, Dhsra (7) the question 
was referred to the Full Bensh in the case 
of Abdulla v. Allah Dad (1). The Judges 
in that ease eonsidered that there was no 
substantial вой et between the two eases 
referred to, and they laid down that “when 
a eollateral seeks to restrain an alienation of 
any oseupaney right by an oeeupaney tenant, 
proof that such a power of restriotion exists 
in respeat of proprietary rights would be 
relevant." They said that "when such a anit 
is brought, the initial onus lies on the plaintiff, 
but when he has proved first, that he is 
entitled to. susseed to ossupaney right on the 


itd 8 Ind. Oas. 862; 97 P. L. R. 1911; 11 P. W. R 


"n 12 P. R. 1901, 
() 115 P. R. 190]; 115 P, L. R. 1904, — o 


' death of theceeupaney terant ; 
| that bad the subject matter in 'quéstión bsen 
-B . proprietary right inead of a right of 


‘slisnation of proprietary rights ard 


te 
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ceéupaney "Һе eould lave; maintaibed fhe suit, 
the‘orus will be shiffed and it will be upcn 


` the person, who авкегїв that no such eustóm 
' obtains as to oseupansy rights to prove tkat 


ecntention,” Counsel! for tbe respondents 
eonterds that if the subjeet-matter of the 
pretent eüit had been properietary rights the 


: pláintiffe could not Fave eontested the alicna- 
' tion unlees it bad been proved that Rahmat 


Waa the proprieter, and, therefore, he sonterds 
that the plaintiffs éaprot contest the aliera- 
tion of oeeupaney rights unless they prcve 
that Rabmat was an coauparey tenart. The 
lower Appellate Court seema to have adopted 
this view but, in cur opinion, the Fall Bensh 


- in the ease of Abdulla v Allah Dad (1) did 


not intend to lay dcwn any sueh rule, It 
certainly: “did rot dissent from the deeision of 
the Division Bereh in Heri Okand v. Dhera 
(7), acd seeording to that decision ell that 
the’ plaintiff bas to prove is that в gereral 
agricultural eustom prevails as regards m 

e 
presumption then is that sueh a eustom is 
also applieable {o Cosupancy rights, Now, 
it is not contendéd'in thé' present ease that 
if Rahmat bad kcen the proprietor of the land 
in suit and the proprielary rights had been 
alienated by Allah Bakhsb, the plaintiffs 
would not have contested that alienation, 
We, therefore, frd in the present ease that 
(1) plaintiffs are the reversionary heirs of 
Allah Bakhth and (2) that if the land had 
teen the ‘anecstral property of the plaint'ffa 
they eould have aontested the alienation. In 
our opinior, therefore, the two ereertials laid 
down by the Full Beneh in Ab. ulla v. Allah 
Dad (1) are fulfilled ard the plaintiffs are 
entitled to eonteat the alienation, 

The remarks in the penultimate paragraph 
of the lower Appellate Court’s jadgment ав 
to the custom of the parties in matters cf 
inheritanse are obifer and do not affeet the 
question for desizion. 

We acespt the appeal and setting aside the 
order of the lower Appellate Court restore 
tke deerce of ihe First Court with costs 


throughont. 
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‘CALCUTTA’ HIGH COURT. 
Civi; Rore No. 161 oy 1921. 
July 28, 1921. 


: fand :— Sir Lancelot 'Sandórson, Kr., Ohief 


Justice, and Mr. Justice "болт. 
GOPESWAR BANERJEE AND ANOTHER 
— илин — PETITION sus 

ersus 
BRAJA SUNDARI DEBI—Dstexsisn— 
Oprosite- Party, 


Contract Act (IX of 1872), s. 70— Hindu reversioner, 
whether a person lawfully interested in making 
payment 10 save property {rom sale under the Bengal 
Public Demands Recovery Act (III of 1918), ~ 


A Hindu reversioner is nob.a person lawfully 
interested in "making a payment to save a property 
in the hands‘ of the' widow from sale under the 
Public Demandas Recovery Act. His diréct: interest 
accruing only upon the widow's death, he cannot -be 
said io be а person . lawfully interested . at the 
moment of making the deposit so as to “bring. him 


‘within the purview of section 70 of the Indian 


Contract Act. [p. 42, col. 2.] 


Rule against an order of the Court of the 
Sub.Judge, Birbhum, exercising the ‘powers 
of a Court of Small Ceus 8. 


Baba Sarat Ohandra Mitter, for` tli ‘Pati. 
tioner. 


Babu Mahesh Chandra Bane ‘jes, {ог {Бе 
Opposite Party. 


JUDGMENT; 


SaxpanBsÓN, О. J.— This is a Rule which тав 
granted, at the instance of the plaintiff, by 
my learned brothers : Mr. Justice Richard. 
son and Mr. Justice Cuming calling ` upon 
the oprosite-party to show ‘causa’ why tke 
judgment und decree of the ‘Small Cause 
Court Judge of Birbhüm complained of 
in the petitiod should nof be set aside. 


The plaintiff sued to reodver a certain 
sum of money which he alleged he had‘ paid 
on behalf of a widow’ called Brojo“ Sundari 
Dsvi, and he elaimed tò be réim. 
bursed in respect of that' zum of money. Т 
take the faéts as to which there is по 
dispute from tbe judgment of the learned 
Small Cause Court Judgé. The: lcarned 
Judge said, "Brojo Sundari has 6-ürnas share 
in Lot Bakulia as heir of her husband. On 
acocunt of that share she has-to pay: Rs. 29 
odd as road cess in each Asst ; she defaulted 
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jn making payments for kis and her share 
was advertised for sale under the Publis 
Demands Recovery Act. The plintiff who 
+ ds £he^reversiora'y heirs of her husband 
paid „the amcuat andcliims to be reimbars- 
:ed. The question is whether she is entitled 
to ba reimbarsed, The plaintiff's Plaader 
reliad ороп section 70 of the Contract Act. 
The learned Jud re held that this cas» did not 
come within the provisions of section 70 of the 
Contract Act and. dismissed the suit. The 
terms of Њаё seo'ion are as follows: " where 
a person lawfully does anything for another 
person, or delivers avything to him, not 
intending to до во gratuitously, and euch 


other person enjoys the benefit thereof, 
the latter is bound to make compen- 
sation, to the former in respect of, or 


to restore, the thing so-done or deliver. 
‚ей ". There is nodoubt that the plaintiff 
‘paid the money on behalf of the widow 
defendant, In my judgment there is also 
no doubt аф ‘һе defendant enjoyed the 
benefit of that payment ; and, the sole 
question which arises in this case is whether 
the plaintif can be ‘said to be a person 
‘who lawful'y ‘made the payment; and, to 
confine =the’ question even to narrower 
limits the point really !urns upon the 
meaning of the word “lawfully.” 16 has 
been ‘held in this Court in the case 
of Panchcowri Ghoth v. Hari Das Jati (1), 
which was decided by my learned brother, 
Mr, Jastice Mookerjee, and myself that the 
word ““‘liwfclly” in section 70 eannof be 
regarded ав mere surjlasage, and that the 
méaning ig that a person must have a liwful 
intéregt'in miking the payment, and that 16 
must be consideréd in each individual ees» 
whet!ier the person making the payment. had 
any lawful interest in making it, The 
passage to which I wish to draw attention is 
at page 330.* There] find I said as fcllows: 
“The test‘is regards the maauing of the word 
lv vfu ly’ was laid dowa by my lsarned brother 
Mr. Justice Mooker/iee in the case of 
Raia Bitkunto Nath Dey Bahadur v, U4oy 
"Ohand. Matti (2). The word ‘lawfully’ in 
section 70 of the Contract Act is not merely a 
surplusage, It must Ыз considered in each 


(1) 81 Ind. Cas 24 ; 25 О, L, J, 825; 21 C. W, N. 
* 394, E . 

12 20.5.4,815.- 

“Page of 26 О. L, J,—[Ed. ]. 
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individual oase, whether the person, who made 
the payment, had ary interest in makirg it; if 
not, the payment cannot be'said to have been 


-made-lawfully! ", Then I proceeded to ray “Т 


expect my learned brother wculd agree wi'h 
me, whenlsay he meant 'had any lawful 
interest in making it? ” My learned brother 
did not detiver judgment in that caze buthe 
said that he entirely agreed. It isinteresting 
to note that in the commentary on the Indian 
Contract Aet by the learned Commentator Sir 
Frederick Pollosk at page 388 (4th Edition) 
he refers tothe matter as follows: "The 
word ‘lawful’ in this section ів not mere 
surplusage. It must be considered in each 
individual case whether the person who made 
the payment had any lawful interest in 
making it, if not, the payment cannot be 
ssid to have been made ‘lawfully.’ " 

The whole question in this case is whether 
the reversioner can be ssid to be a person who 
had a lawful interest in  makiog this 
paynient. The words of the section are very 
wida. Our attention was drawn to what 
was said by the late learned Qhief Justice 
Sir Lawrence Jenkins in the cessa of 
Moh ndra Ghoshal v. Bhuban Merdana 
[Suchand Ghosal v, Balaram Mardana (3) 
where he said: “The terms of section 70 are 
unquéstionably wide, but applied with 
discretion they enable the Courts to do 
substantial justice in casas where it wonld be 
difficult to impute to the persons concerned 
relations actually created by contract. It ig 
however, esp: cially incumbent on final Oour's 
of fact to be guarded and circumspeet in 
their conclusions and not to countenance acts 
or: payments that are really officious”. The 
learned Judge sitting with te learned Chief 
Justice said tbat in interpreting this section 
it js very necessaay to remember the almcst 
elementary rule of law that "itis not in 
every case in which a man’ bas benefited by 
the money of anotker that an obligation to 
re-pay the money агівэз.' The terms of this 
section, as I have said, are very wide, but in my 
judgment the Court cught to be o&reful that 
it does not extend tte meaning of the section 
and‘apply it to cases which were not intended 
to be covered thereby. In my оріпіоп the 
plaintiff id this case does поё come within 
the terms of this section. The interest which 
hehas is merely that of a reversioner, the 

(8) 6 Ind. Cas, 8'0; 88 C, 1; 14 0C. W, № 643. 14 C, 
L, J. 666. 
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„interest being expectant upon the death of 
athe widow defendant, It is an interest which 
the plaintiff may never be able to realize 
увозпве be may die befdre the defendant 
‚ herself. М 
'; The learred Vakil who showed sause 
.against this Rule pointed ont that it was 
within the power of the widow to sell her 
widows estate under certain circumstances 
and that the reversioner could not interfere 
with it, That was an argument which, to my 
mind, was relevant to the poiat which he was 
urgipg, namely, what was the real nature of the 
plaintiff's interest in this property. The 
only way in which I en Free it eculd 
be seid thst the plaintiff had a lawful itteresó 
within the meaning of the section is as 
follows :—It might be ssid that if the plaintiff 
hed not paid the mney the property would 
have. been put vp to sale: a stranger might 
bave bought the property and got poss‘ ssion 
of it : the plaintiff might survive the widow, 
‘and when he came into bis property ke 
might find the stranger in говве*іоп вра 
he might have diffieu'ty io getting the 
stranger . out of possession end, conse- 
quently, kaving regard to those contingenoies 
it might be said that the plaintiff bad a 
present lawful intereat in paying the money cn 
behalt cf the defendant. It. seems to ms 
that what [have stated ів tbe most favcu:ab's 
way in which the cate could be put 
for the plaintiff. That, however, in my judg- 
ment, is too problematica! and hypothetical for 
us to hold that the plaintiff at. the time he 
made this payment had a lawful interest 
‘within the meaning of the section. Con- 
‘sequently, in my judgment the decision of the 
learned Small Cause Court Judge was cor- 
rect and tbis Rule should be discharged. 
. Ithinkit is right to notice that in this case 
the.learned Judge set ontfully and completely 
what was the issue between the parties what 
was the decision arrived at and the reasons for 
‘arriving at that decision. The judgment 
compares in that respect very favourably with 
some of the judgments which havecome before 
us from other learned Judges when exercising 
the jurisdiction of the Small Cause Courts. 
^ The Rule is discharged with costs hearing 
fee one gold mohur, . 
Cuoiznes, J—I am in full accord with 
the judgment just delivered by my Lord 
the learned Chief Justice. Thera seems 
‘to be only one point which has to be 
e 
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decided in this casé and that’ is whether a 
Hindu reversioner is a person lawfully 
interested in making a payment to save a 
property from sale under the Public Demands 
Recovery Act. The interest of a Hindu 
reversioner із a contingent and expectant 
interest. His direct interest only accrues 
upon the widow's death: and, therefore, it 
seem’ diffcalt to hold that he is a person 
lawfully interested at the moment of -making 
the deposit 8» as to briog him witbia the 
-porview of section 70 of the Indian Contract 
Act. Ii was ваа in the case of Mohendra 
Ghoshal v, Bhuban Mardana ( “чоһапй Ghosal 
wy. Balarm Mariana] (3) " The terms of 
this. section are unquestionably wide, b:t 
applied with discretion they enable the Courts 
to do substantial justice in cases where it would 
be diffieult to impu'e to the persons concerned 
relations actually created by contract,’ In 
my view the section does not give the 
reversionerin this osse the right he claims. 
The Qusstion as to the position of a Hindu 
reversioner Fas never been decided directly 
by this Ocurt.. The learned Vakil for the 
petitioner referred us to the caseof Sambari sa 
Aiyar v. Seethalakshmt Ammol (4) I 
may point cut in passing that the decision 
was given by a single Judge, The lKead-note 
to that case ів in these terms: “А Hindu 
reversioner is interested ia the payment of 
Government Revenue in respect of the esta'a 
held. ty the widow. (the life holder) within 
the meaning of section 62, ( ontractAct, and he 
iy consec uently entitled to recover the same 
from the widow." With great respect to the 
learned Judge .I shonld «say that he has 
given a Hindu reversioner an interest to which 
he is not entitled under the law. Iu the 
present case the reversioner’s interast is not 
directly affected by the saleand in my judg- 
ment he was not competent to make the 
payment which he did make... I agree, 
therefore, with my Lord that the Rule must 
be discharged with costs. : : 
l. Р. 
Rule discharged. 
(4) 4 Ind, Cas. 162; 19 M. L, J. 881, 


> 
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VISHNU VINAYAK VAZE v, SEORBTARY OF STATE FOR INDIA, - 


BOMBAY HIGH COURT, 
Finger Orvis Аррва No. 79 or 1921, 
_ .Desember 6, 1921, 
Freser.t:— Sir Norman Maeleod, Кт., 
Chief Ju»tier, and Mr. Justiee Shah. 
VISHNU VINAYAK VAZE-—PLAINTIFE 
—~ APPELLANT 
"n versus К 
+ Tas SEORETARY or STATE жов INDIA 
.— Dreper pna» T— F g&powngwT. 
Bombay Irrigation Act (VII of 187°), s. 3*— Loss 
due to interruption of supplu of uater—Suit for com- 
pensation—-Civil Oourt, jurisdiction of, 


A Civil Court has no jurisdiction to entertain a 
suit against Government for compensation for loss 
alleged to have arisen out of interruption to the 
‘supply of water to land by the Irrigation Depart- 
ment, as the remedy for such а loss is provided by 
section 85 of the Bombay Irrigation Act under which 
the decision of a Collector is final unless there is an 
appeal to the higher authority. 


First appeal from the deeision of the 
Distriet Judge, Ahmednagar, in Sait No, 2 
of 1919. 


- Mr. Р, V. Ni sure, for the Appella: t. 
Mr. 8. S. ^c? ar, Government Pleader, for 
the Respondent. 


JUDGMENT. 

Масіхор, C. J — The plaintiff filed this «uit 
to reeover damages for the alleged wrongfal 
failure of the cffisera of Government in eharge 
of the water supply to give a saffic'ent supp'y 
of water to his Survey Numbera during the 
years 1916 10.1918 Under ғевііоп 55 of 
the Bombay Irrigation Ast, VII of 1879, 
the holder of land may apply to the Collée- 
tor for sompensation for any loss arising 
out of snah interruption provided that sueh 
interruption does not come under testion 31 

~elauge (d). This ease eannot come under 
‚көөөп 31 (d) and, if it did, eompensation 
-eould not be awarded ; but the person suffering 
loss might be entitled to sush remiseion of 
,Water rate payable by him as might be 
authorised by the Governor in Connusil If 
-there. is loss, under sestion 35 the holder 
of .land may present a petition for som psn- 
‘sation tothe Oolleetor, and the Oollestor, 
‘after sonsulting the eanal offer; shall award 
to the petitioner reasonable eompensation for 
«Bueh loes, ` 

Under sestion 36 tbe desision of the 
Collector either under  sestion 34 ог 35 
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as to the amount of the sompernsation to be 
awarded stall be final, unless there ie an 
appeal ta.& Ligher authority, in whieh ease 
the decision cf theghigher authority skall ke 
conelusivee These words, in my opinion, 
show that it was intended that the jurisdi- 
ation of the Civil Courts sho.ld be ousted, 
so that the holder of land should not be 
entitled to bring a suit, similar to the 
present one, for  eompensation for loss 
alleged to havs arisen ont of interruption to 
the eupply of water to his lands. It seems 
to me that this was the obvious intention 
of tbe Legislature. Osherwisr, numerous 
suits might be filed by eultivators dissatisfied 
with the operstio:s cf the irrigation offisers, 
thongh questicns whieh arise between eulti- 
vators and irrigation соегв are olearly 
questicns whieb, in the first instance, must 
be dealt with by the offiser in sharge 
of irrigation operations on the spot, and 
then in appeal by the Revenue Offisere, That 
being, in my opinion, the intention of the 
Legislature, I think it has been given effeet to 
by tke words used, Therefore, I think that 
the’ jurisdietion of the Courts is ousted and the 
desision of the Ocurt below wasright. The 
appeal must be dismissed with eosts. 

` Saan, J.—Ithirk itis élear that the som- 
peneation whish the plaintiff olaims if it 
falls under section 3), proviso elause (d) 
eanrot Le allowed at all exeept the amount, 
if any, olaimed by way of remission of water 
rates urder the last paragraph of that 
provieo. Bat his elaim ia not for such remis- 
sion, but fcr sompensation, Не is not entitl. 
ed tosuah sompensation so far es it {аа 
under elause (d) of the proviso. Bnt if it 
does not fall under elause (d) of the provisa 
to s:c'ion 31, is is.elear.that his elaim is 
ove whieh would fall under teetion 33. 
Thecliims fel'ing under that see'ion are to 
be dealt with by the C.llistor, or by the 
higher offiser to whom an appeal worll l'a 
under the rclis framed, and the decision of 
that cfiser is eonclusive, The effest of that 
provision, in my opinion, is to oust the juris: 
distion of the Civil Oouris in respeot of 
ssuh eliims. The jurisdistion of the Civil 
Courts is not ousted іп terms; but in view 
of the sehame of the Aet and the spesial 
prosedure l.id down for e»mpensation for 
interruption to the supoly of water to any 
lind irrigated by a ean: l, it aeoms to me that 
the jariadistion of the Oivil Oourts ie o2atel, 


44 | INDIAN OASES, 
FIRM OF LILARAM MADHAWD.8 t, FIRM OF RUHSAINBEOY: EARIMJI: 


JIWAN SHAH 0, FATES BIBI, 


Jn'eitber ease the recult is that the rlaintifi’s 
claira mist fail, 

J. P, Arpeal dismiited, 
* 


LAHORE HIGH OOURT. 
Suconp бить Арк: No. 1118 or 1920. 
- January 14, 1921. 

Present : —Mr, Jactieo Ohevis. 
JIWAN SHAH ano OTHERS—PLAINTIFFI— 
APPELLANTS 
versus 
Musammat FATEH BIBI AND ANGTHER— 


DzFENDAN18 — RESPONDENTS. 
Appeal— Ground not taken in memorandum of 
appeal, uhether, and when permissible. 


Although an appellant may, with the permission 
of the Conrt, be heard on grounds not taken in the 
memorandum of appeal, this should ordinárily not 
be allowed after the period of limitation for appeal 
has expired. ? 

Second appeal from the decree of the Dis- 
trist Judgr, Gujranwala, dated the 25th 
February 1920, revéraing that of the Munsif, 
First Olass, Gujrat, dated the 28th November 
1919, 

Mr. Mukand Lal Puri, for the Appellants. 

Mr., Abdul Ghart, for the Ré&pondenta. 

JUDGMENT.—The plaintiffs are eollate- 
rals who sue for o.-deslaration that a gift of 
land made by а widow in favour of her 
married daugiter shall not aífest their 
reversionary rights, The défendants, i.e, the 
widow and the donee, pleaded ignoransa as 
to whetber the land was aréestral, The first 
of the issues framed was, whether the land 
was ancestral, and the First Court deeided 
ihis issue in plaintiffs’ favour, Other issues 
also were désjded in plaintiffs’ favour and 
the -enit was desreed. The defendants 
appealed to the Distriet Judge, but their 
memorandum of appeal does vot shallenge 
the finding’as t» tHe land being ansestral, 
But the District Judge tcok up this question 
ard, holding that the land was not proved to 
Le anseatial, aceepted the appéaland dismissed 
the soit without going into other grounds, 

16 is true that an appellant may, with 
рэгтіввіоп of the Court, be heard on grounda 
rot taken in the memorandum òf appeal, 
bot there is nothing in the Distriet Judge’ 8 
judgment to show that sush permission was 
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evcr asked for or obtained, or even ` that the 
point was argued before him. Still, I am 
not prepared. to assume that the point was 
not raiscd in srgümenis. But to allow 
sush a point to be raised in arguments long 
after the period cf limitation for appeal had 
expired would praetiéally amount to allow- 
ing the defendants to set up a new appeal 
and I do not think this should ordinarily be 
allowed after limitation Баз expired, : 

I aesept this appeal and, setting aside the 
desiaion of the learned Distriet Judge, I 
return the ease for re-hearing of the appeal 
оп the'points ràised'in the memoraüdüm of 
appeal, Siamp on appeal to this Court will 
be refurded, other costs in this Court will 
follow the event, 

W. C, å, "m 3 
Аўұёаї cccepled; Dare réman"ed, ` 


SIND JUDICIAL COMMISSIONER’S 


COURT. 

Civic Suit No. 410 б> 1921, 

Marek 30, 1920. .: 

Present i—Mr. Kemp, А. Ј. C. 
Fin or LILARAM MADHAWDAS 
— PLAINTIFFS 

2... tenu 

Firs oF HUSsAiNBHOY KARIMJI 
AND 50N8— DerenDaxts, 


Account, suit on— Continuous account—Test—Cause of 
action, when arises-—Suit on cross-contract, 

Tf the items іп an account are so connected 
together that it appears the dealing is not intended 
to terminate with one contract, but to be cóntinüóug, 
sothat one item if not paid shall be uniféd . with 
anothér and form one continuous demand, thé whole 
together forms but one cause of action and cannot 
be divided. [p, 45, col. 2,] 

Ай amotint due òn a contract and crogs-éontract in 
any case, ia not payable until the due date, beoáuse 
the ‘effect of a c¥oss-contract is to fix the liability for 
the due date. [p. 46, col, 2.1 

Mr. Sriloishindas H. Lula, for the: Plaintiffs. 

Mr. Kundanmal Dayaram, for the Defend. 


ants. 

JUDGMENT.—The question in this suit 
із whethec the eontrists sued upon former 
part of an asesount. eonsisting of forward 
dealings in Java sugar, There were in all 
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5 aontrasta between the parties viz. : — 


Sold. Bonght. 
19.5. 17 7> tons @ 17-13 6 22.7.17 75 tons 
per owt. July-Sep (2 20-40 per 
. tember 3 lote, owt. July-Sep- 
tember 3 lots. 
9.6-17 75 tons (2 16-10.0 
rer ewt. July-Sep- 
tember 3 lots. 
14-7-17 300 tone @ 17-12-0 
per owt. July-Sep- 
tember 3 lots, 
1-8 17 150 tons @ 19.7.0 
per swt. July-Sep- 
tember 3 lots, 


The plaintiffs’ suit is on the difference 
between the first contract of sale and. the first 
contrast of purehase. Їп other words, he 
takes those two sontracta as eross.eontrasts 
and dues on the differenee. Now, the dc- 
fesdants’ Pleader frankly admits that these 
two eontrasts may be regarded as eross- 
contrasts, In all probability they are mo, 
teing tòr the same shipment, in the came 
lots, and the same quantity, and the appli- 
eation-by analogy of the rule іп Olayton’s 
case (1), regarding the appropriation of the 
earlier itema on one side of an. assount to 
those ^on the other in order of date would 
strengthen this eonelasion. The point for 
désigion, however, is whether plaintiff ean 
piek these two eontrasts cub of the dealings 
for July-September shipments between the 
parties and sue on them alone without 
bringing all the other transactions for 
those shipments into the suit. This is 
exactly the position I have referred to in 
CR Kallíanji y. Parsram | Khemandas 

2 

The question turns on the existense of an 
aseount of July-September shipmenta be- 
tween the parties, If there be aueh an 
assount, the plaintiffs sannot pisk out a 
aoniraet and aross-soniraet in the aesount 
and sue on it. From one point of view 
it would be better if all their dealings with 
one another for the same vaidha e»uli be 
determined by one rather than by a dozen or 
more suits, 


(1) 1910) 1 Merivale 572 at p. 608; 35 E. Б. 781; 16 
“В. 
(2) 58 Tad, Cas, Ra 148, U В: 99 a5 pp, 102, 103, 


Now, the test for determining the existenea 
of an assount furnishing one and only one 
sause of astion has been referred to by 
Jenkins, O.J, in, Kedar Nets v. Deno- 
bandhu Shaha (3). If the items in the assount 
are Bo sonnested together that it appears the 
dealing is not intended to terminate with 
one contrast, but to be sontinuous, fo that 
one item, if not paid, shall be united with 
another and form ore eontinuous demand, the 
whole together forms bnt one салаз of netion 
and cannot be divided. Were the sontrasta 
between the parties in this suit for Jaly- 
September shipments so interdependent that 
it ean firmly be assumed the parties intended 


_ only cne liability to scerue at due date? 


The investigation may ba still farther 
narrowed, These transastions were on 
“Ofiso D':ara" terms and aesording to the 
terms of the indents of the offises sueh 
shipment eonstitutas a separate sontraet, Tho 
defendant does not earry his eace further than 
this—that all shipments of a particular month 
are settled when the due date for that shipment 
arrives, Thus Joly shipment wcu!d be settled 
when the last shipment eamying July goods 
would arrive beeause uptil then the seller 
may make "Miti Khari” simultaneously, with 
regard to August and September shipments. 
It is elear ihat the amount due cn a sontrast 
and eross eontraet in any ease is not payable 
unitl the due date besause, as pointed out by 
me in Firm cf Polerdas v. Firm of Vishinjt (4), 
the effest of a eross eontraet i8 to fix the 
liability for the due date, believe there is a 
decision of Faweet, J.O., to the contrary but I 
must respeetínlly diesent from that deeision 
on this point, The question, however, b»fore 
me is whether that liability ean then be 
resovered separately from the rest of the 
transaetions for the same shipment and this 
question torns, as I have said, on the ques. 
tion whether there was ап aesount between 
the parties of all transactions for that 
shipment or nof. There may, of eourse, 
be an express agreement to keep an ascount 
bst«een the parties or there may be an 
inplied agreement ќо that effest whieh is 
to be determined from the aots and eondust 
of the parties. The defendant in the present 
eace disslaims any intention of setting up an 


(8) 81 Indi Cas, 638; 420. 1043 at pl 104); 19 0, 
W.N.7 
4) i Tna. Oas, 514 148, la В, 18, 
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express agreement, .He says there was an 
implied agreement and refers to the воггез- 
pondense and the aesounts between the 
parties as proving it. he point is also 
important besause important: questions have 
arisen with regard to the rights and liabi. 
lities under outstanding sontrasts for July- 
September 1917 shipments in Java sugar 
and a commission has issuel to Java in thoze 
case3 and some time will elapse before those 
съвез come up for adjudication, The decision 
in Firm of Gobiniram v. Firm of Khushaldas 
(5) has only: partly adjudicated on those 
transaction; | 

с Was there, tkezefore, any understanding 
between bbe- parties that only the amount 
due at:the foot of an асосип of the dealings 


in өзел of these shipments should be re-- 


coverable'? Where delivery із astually 
taken —or what is tantamount to the same 
thing "réísts pioka” is effectel—the qucs. 
tien does not arise beciuee the p-ice is pàid 
when the goods are celivere]. The ques- 
tion only arises where . certain liabilities 
are fixed by cross-contrac's or are ont- 
standing under sontracis which still remain 
open. 

There. is no question of Jane shipment 
between the parties because plaintiffs paid 
for June shipment aud took delivery. De- 
fondant shows that he settled June shipment 
with another merchant, Adamji Jafferji, 
when the last steamer carrying June ship- 
ment arrived and that the. settlement іо. 


claded the amount due on a sontract sni. 


сгов8: -contract as well as the amount due 
on ‘outstanding contrac's. Defendants’ wit- 
ness, Mahomedally, who effected the con- 
trasts with plaintiffs, : says an account of 
all the contrasts between the parties was 
intended to te kept and the liability on tke 
whole account and not on each separate 
contrast was contemplate], He says that 
is the custom. Merchants do not expect to 
file suits on eash and every transaction bat 
on the result of all the transactions for -the 
particalar shipment. They would send "Miti 
Khari” notices only for the number of bales 
outstanding betweea the parties and nof 
for the total number .of bales sold whe- 
ther the sontracta of purehase were arosa- 
aontrasia or not. This, shows the ioter. 


(B) 66 Ind. Cas, 885, 13 8,1, R, 100. 


_ {1922 
dependeney of one senate. in the TEN 
with another whieh forms one of the tests for 
determining whether an  asesount only 
із intended to be kept between the parties. 
Plaintiffs themselves hava entered their 
dealings with defendants in one khata (Ех. 
hibt 10). Plaintiff supports his argument буа 
referense to his transaations for lst April ship- 
ment but of the 75 tons sold for that shipmen$ 
25 were given delivary of and, therefore, paid 
for there and then ani 25 were setilei by 
“niche gicha” whieh has the same effast, 
These are settlement in part of the assonnt, 
The remaining 25 tons were settled by a erosa.» 
a»ntraet, Similarly the plaintiffs made 
"Miti Khari’ for 50 tons Juna shipment 
on 23th daly 1917 and that was dischraged 
by .“picte picha” on 3)th July 1817.- 
Neither of these вавэв are, therefore, in point, А 
Moreover, the Ist April shipment wis go: 
down delivery, not Bander delivery like tbe. 
sontrasta in suit, and: ünder Ist April go. 
down delivery the - purehaser may take: 
delivery at his option аќ апу time up to lst, 
April. That is, therefore, not a 0138 of 
eettlement on the due date. : 


Defendant sbows that he has kept ‘one. И 


Sodha Khata (Exhibit 4) of hia transactions . 
with plaintiff. The profits and losses оп. 
all these transastions have also been entered . 
by defendant in one aesount of the plaintiffs, , 
In their letter of 28rd August 1917 plaint». 
iffs hava elaimed delivery of the outstanding . 
175 tons of July shipment (25 under son-. 
trast of 9th June 1917) 100 under aontrast 
of 14th Joly 1917, and 50 under eontraet 
of let August 1917) "aosountiag for eon. 
trast both of purehase and sale between | 
yourselves and опг elient" 7e, the eontraet. 
and erosa sontraet for 75 tons, They hivo, 
therefore, treated all the transactions for. 
July shipment asan assount after setting | 
off the sontraet of 19:h May 1917 and the , 
cross-eontrast of 2904 July 1917 in the. 
aeeount. 

The plaintiffs’ demand in their printed 


notiee of 15th Ostober 19.7 is for all the , 


outstanding sugar sold by defendants to them 
for July shipment, There is no separate 
demand under sueh contrast, Then in their 
letter of 23rd January 1918 plaintiffs de. 


mand the- sum they say is due to them at 


the foot of an aegount of 600 tons between 
the parties, This aesount shows the 78 
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bales settled at the rate of the .eross- 


eontract and the other tons at the market. 
Clearly, therefore, - 


or tbe panchayat rate, 
the plaintiffs treated the transaetions as 
embodied in an aesount. The parties eon- 


tinued to eorrespond in a similar manner, . 


the plaintiffs sending demands for all the 
sugar of sush shipment. Then, in their 
letter of 19th Mareh 1918, plaintiffs demand 
the balanse of tons outstanding, ve, 225 
tons. Oa 15th Marsh 1918 defendants allege 
plaintiffs have failed to take delivery of the 
175 tons July shipment, thereby again 
evideneing their aeseptanee of the position 
^ of one demand: for all the tons outstanding 
under all the July shipment eontrasts. Oa 
8га April 1918 defendants write demand: 
iog damages for the 525 bales outstanding 


under all {һә unoovered. eontraota for Juls». 
Plaintiffa agree that. 


September. shipments. 
this showa an intention to treat the soi. 


traot and eross contrast separately and at 


any rate his letter shows that all the out. 


atandig contracts were treatod by defendants. 
as furnishing one demand.. Probably as. 


they had lost over the sontraet and. cross: 


contract and the plaintiffs were disputing . 


the liability under the outstanding contracts 
the defendants demanded the sum due to 
them on the outstanding sontrasts at what 


they slaimed as the market rate without. 


giving eredit for the sum due by them on 
the sontract and cross sontract 
assount, Plaintiffs on 9th April 1918 re- 
plied by repeating their demand  eontaired 
in their letter of 23rd January 1918 which, 
be it.noted contairei an aseount ircluding 
the sum payable to them on the eontraot 
and  eross-sonirast, ~Daefendants replied 
through their Pleaders on 10th May 1913 
repeating the demand in their lotter of 3rd 
April 1918 and again on 30th September 
1518 to the same eífest. Then, for the 
first time on 4th July 1919 plaintiffs de- 
maod the sum due on the sontract and 
cross-cantraot alone. 
July -1919 defendants demand the balanse 
due efter giving eredit for the amount 
payable by them on the contrast and eross. 
eontract, j - 

This eorrespondenee showa that if the 
defendants had aeseptei the position taken 
up by the plaintiffs in their letter of 23ed 
January 1913 of one aseount of all the transo 
sitions iaslading the sontrast and orosse 


in the, 


In their reply of 9th 


contrast, the plaintiffs, would not now have 
been permitted to say that the amount due 
on the sontrast and oross-sontrast was 
separable but the dgfendanta did not aeeept 
that position until after plaintiffs had made 
a separate demand for the amount due on the 
contrast and eross-onntraet. They insisted 
on only elaiming the amount due on the 
outstan1irg tons without giving eredit for the 
amount due on the contrast and eross- 
sontraet. The defendants eannot now, there. 
fore, be heard to tay that they were led. into 
believing that only one aesount of both the 
outstanding and the covered eontrast for 75 
ions existed. The position is exactly similar 
to that whieh exists where a suit is brought on 
one kundi and the deferdant sontends there ja 
a hundi “khata” consisting of several hundi 
items on all of whieh only one suit may be 
brought, .The defendant in such a cage ean 
only eueeeed if he shows not only that the 
plaintiff has kept one aeeount of all Bueh 
hundies but that he hae led the defend.r? to 
treat the dealing between them as on an acceunt 
[Simson v. Ingham (6)]. 1# the defendant 
вап show this there is an implied sontraob 
between the parties that all the transaetiong 
will farnish but one eause of astion, In the 
present case the most the defendants could 
sussessfully plead is that the outatanding 
eontrasts shonld form but one aseount, Toe 
defendant. has поё up to the plaintiff's demand 
of 4th July 1918 aeted as if the amount due 
on the sontraet and oross-sontraet were part 
of the aesount. He has deliberately exeluded 
itfrom his demands upon the plaintiff. J 
therefore, hold on the fasts of this ease that 
the plaintiff ean sue for the amount due on 
the sontraet and eross-sontrast, 
` No sustom has been proved that the 
amount-due on a eontraet and eross-sontraet 
ie, cesessarily, ineluded іп an aesount of the 
other shipment. dealings between sugar 
merebants in the Karachi Bazar, although 
probably, as в matter of eonveniense, the 
amount due on a eontraet and 8 eroas. 
eontiaet is taken into account in adjusting 
the claims due on the outstanding contrasts 
at the time of settlement, | 
_ I, therefore, answer the Preliminary 
issues :— . 

(2) There was an aseount between tha 
parties only of the ontetanding sontrastg 


(6) (1828) 2B & C, 65; 26 R. R. 278; 8 Поні, & Ry 
249; 1 L. J. (о. в.) К. B. 284; 167 Е, В, 807, : 
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whieh did not inslude the contrast and eross- 
sontrast. 

(2) (a) Yes. It is maintainable on the 
evidenee in respest of tha gmount due on the 
eontraet and cross-sontraat. 

(3) Admittedly so. 

(4) Yes, on the evidence. 

Scikrishindas admits issue (1). 
issue (1) in affirmative. . 

-Lallow interest at 9 per eent. from 4th 


Jaly 1919 the date whan plaintiffs demanded : 


it in writing, on the liquidated sum dus on the 
eontrast and оговз eontrast only, I answer 
issue (5) àosstdingly. 

laoswer issue (6). Doəareo of Rs, 3,870 
and eats thereón and interest from auit at 
6 per eont, to payment, 


Р. : 
Suit decreed, 


LAHORE HIGH COURT. 
Ѕесэзр буй Appear No. 1347.0 1921. 
November-29, 1:21. 
. Present: — Mr. Justisa Chevis. 
UTTAM ОНАМр —Рьмхтіғ ~ 
~ APPELLANT : 
versus 
MEHTAB SINGH AND OTHERS— 
Durenpanrs— ResPox DENTS, 
Punjab Pre-emption Act, (І of 1913), в. 15 (с), 
seoondly— "Patti or other sub-division,” meaning of — 
Taraf or patti created for purely fiscal purposes. 


‚А taraf or patti of a village created at the time of 
Settlement for purely; fiscal purposes, t €, for the 
purpose of convenience in collecting the land reve. 

nue, t a palti or other sub-division, within the 


ue, is no 
contemplation of. section 15 (cù, secondly, of the 


Punjab Pre-emption Act. [p 49, оо, 1] 


. Seaond sppeal from а deoree of the. 
enirn Judae, H-shisrpur, dated the Ast 
April 1921, affirming that of the Subordinate 
Judge, First Olase, . Hoshiarpur, dated the: 
13th.November-1920, 5 
Lala Fakir Okar.d, for the Appellant.: 
Lala: Harbhajan D 15, for the Respondents. 


JUDGMENT.—Plaintiff in this ea-e.ela'ms 
to preempt on- the ground that he is a 
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proprietor in tho рай in. whieh the land in‘ 
- guit is situated, The lower Courts have. 


agreed in dismissing the suit on.the finding 
that there are no resognised sub.divisions of 


this village for the purpose cf pre-emp-. 
` tion. 


The. history of the village as resorded át 
the 1884 Settlement shows that there were 
originally two sails.known as Haji Khan and 
Ghazi Khan. These eacls were named after 
two brothers and undoubtedly at ore time 
these zaila were real sub.divisions. But the 
history of the village goes on to show that 


: later on some of the proprietors had to leave . 
the village owing .to poverty and aneestrel: 


shares disappeared and posressioa beeame в 
mensure of right. | 
two sails. were still Керё ор, but the zails were 
spoken cf as éarofe. 


Distriet. Judge points out, а saint ard rot 
deseended from either Haji Khan or Ghrzi 
Kban who were Hajputs. There is no 
shamilat. pattt.in.the village and the fields of 
each roti? are soBttered abcut promiseuously 
throughout the whole village. 


Countel for the plaintiff-appellant relies on 
Bhagat Hira Nand v. Lal Khan (1) where it 
was held that there is nothing in sestion 12 
оё: the Punjab Lawa Act to show that the 
térm "sub. division" should be eonstrued with 
refaxence to any partisnlar prineiple of' 
division, Не also relies on Нат v. Buta’ 
(2) whieh lays down that іп villsges а: 
proprietor holdingland in any sub division 
reeognised by the Settlement Record; be it' 
ѓатаў patti, thulla or dheri, should have, as 
regards land sold in that sub.divisior, a’ 
right superior to any one whose lard is 
outside it, This, however, dues not seem to: 
have been the test laid down in Sadda v: 
Maj a Singh (3) where a oartain thulla was 
resognizad asa subdivision because it was 
held on the evidenes to be а real sub division 
of the раі and not merely а name represent” 
irg the distribution of the proprietors for 
eonvenienee in eolléoting revenue or similar’ 
purposes, · Bia v. ‘Bishan Singh (4) seema 


(1) 169 P. R. 1889. 

(2) 69 P. R. 1893, 
- (3) 76 P. В, 1894. 

(4) 46 Р, К, 1897. 


In 1884 the names of the. 


Persons cf different. 
oastea Led «ome into .both: /arefs and the. 
present plaintiff himeelf is, as the learned. 


» 
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to me a ease comewhat similar to the prosent 
tbough there the Settlement resord did nof 
rescgnire вру pattzs, There were two sestions 
in the village who held their land for the 
most part in different portions of the village 
tbough some land ley intermixed. Each 
вевіїоп had its Lambardar through whom its 
revenue was paid, but there wes no shamilat 
pati and nothing oommon to one group of 
proprietors in whieh the members cf the 
other group. bad no interest. 16 was held 
that the two рай = were not recognised sub. 
divisions of the village within the "meaning 
of the Punjab Laws Ast. In Sher Singh v, 
Maluk Singh (5) it was bald that in order to 
justify treatment of a sestion of the village 
‘as a sub division for the purpose of pre» 
emption there must be some well-defined 
&ttributer, such as homogenpiety of area or 
deseent of the proprietors. In Basawa Singh 
v. Natho Singh (6) it was held that certain 
$hullas into whioh a patit of the village had 
been sub-divided were sub divisions of tbe 
-village for the purpose of pre-emption. I 
mote that in this ease each thulla had a 
separaté shamilat in whieh the proprietors of 
the other thulla had no share, Waryam Singh 
м. Mahtab Singh (7) was а oase of pre-emption 
baing olaimed in a village whieh was of 
recent date and was peopled by persons of 
warious easte whom the Government had 
seleated as persons to whom grants of lard 
might fitly be made paitis «had been :ereated, 
in the village but merely for fiseal purposes 
and it was keld that eush paitts were not aub- 
divisions for the purposes of pre emptior. 
This овве is, of sourse, not on all fours with 
the one bsfore me, but I note that in this 
judgment the eorrestness of the proposition 
laid down in Bhagat Hira Nand v. Lal Khan 
(1), whieh is to the effeet that if there is in 
point of facta resognised sub-division of a 
village, sash sub-dizision must be assepted as 
such for the purposes of the-Pre-emption Act 
irrespeative of avy question of principle, is 
doubted, and it is noted that later authorities 
take a different view and place a far more 
limited eonatrustion upon the words "patti or 
other sub division,” 


(5 142 P.L. R. 1505. 
(6) 23 Ind, Cas, 151; 60 P. R.1914;128 P.L. R. 
1914; 83 Р, W. В. 1914. dubi 
. .4T)26 Ind. Oas. 488;: 21 P. R.1910; 81 P. D. Ri 
19:6; 324 P. W. Б. 1914, р) 
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In the present ease it seems to me obvious 
that the two farofs or pit//s ereated at the 
Settlement of 1884 were merely nominal 
divisions ereated “for purely fiseal purposes, 
and that in faet there is no real sub division 


‘of the village exeept that some proprietora 


"have been allotted to опе Lambardar and some 
to another merely for the purpose of sonyeni- 
ense in eollesting land revenue. The daei- 
sion of the lower Courts seems to me in 
seoordanee with the. later desisions of this 
Oourt, and I uphold their orders dismis- 
sing the suit, and dismiss the appeal with 
aosta. 
W.C. А. 
Appeal dism ‘ssed, 


PATNA HIGH COURT. 
Letrers Patent Appeens Nos, 109 vo 111 
or 1921. 

May 9,1922. 

Present :— Sir. Dawson Miller, Kr., Ohiof 
Justior, and Mr. Јавііве Adami, 

W, M, QRANT AND OTHERS—PLAISTIEFS— 
APPELLANTI 

versus d 
EKLAL JHA AND orgea8—DEFZNDANTi — 
BESPONDENTS, 

Appeal, second—PFinding of fact, when will be inter. 
fered with— Parties, duty of—Document not valid for 
purpose intended, whether can be used as evidence— 
Bengal Tenancy Act ( VIIL of 1886), s. 2? —"'Specially," 
meaning of —Applicability of section — Documents, part 
legal and part illegal, enforcement of. 


A finding of fact cannot be interfered with in 
second appeal, unless itcan be shown that there 
was no evidence to support it, If either of tho 
parties raise the point that there is no evidence 
to justify the finding, it is their duty to place that 
evidence on the record, to enable the Court of 
second appeal to decide the question, and not 
merely to rely upon certain references thereto in 
the judgments of the lower Courts. [р. 62, col 2; 
р 53, col 1. 

The mere fact that a document may not be valid 
for the purpose for which it was intended would 
not prevent it from being used as evidence of an 
admission by a person executing it where its execu- 
tion has been admitted and proved. [p. 54, col. 2.] 

- The word “specially,” as used in section,29 of 
the Bengal Tenancy Act, has no reference to the 
quantum of the reduction of rent allowed for the 
consideration there mentioned, but merely requires 
that owing to special circumstances, viz, the agree. 
ment to cultivate a particular crop, the rent ia 
ower than it otherwise would have heen, Mere proof 
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vthat the rent was а low rent would not be sufficient 
to comply ‘with ‘the section unless it were also 
proved that the low rate was arrived at in con- 
sideration of cultivating э partipular crop. But once 
ibis proved that this is the case, then the actual 
amount whereby the rent is reduced below what it 
otherwise would have been if no such obligation 
had existed is not a matter to be taken into соп. 
sideration in deciding whether the proviso has been 
‘complied with. [p. 58, col 2.]. 

Section 29'of the -Bengal Tenancy Act has no 
application to an increase in the amount of rent by 
reason of an increase in the area, it applies only 
to an increnge in the rate of rent. [p. 55, col 2.] 

Although: a party cannot ask the Court to make 
a new’ contract in place of that which is illegal, but 
where iri the same instrument there are distinct ел. 
gagements by which a party binds himself todo certain 
acts, some of. which are legal ard some illegal, the 
performance of those which are legal can be enforc- 
ed although; the performance of those which are 
illegal cannot. [p. 56, co1,2. 

Appeal from the decision of tke Hon'ble 
Mr, Juatiee Rese, dated the 22nd Novemker 
1921; reported as 64 Ind. Cas. 332, 

Messrs, Manus, H. Imam, S. М, Mullick, 
N, 0. Roy ard S. 0. Roy, for the Appellants, 

Meesre. Kulwant Sahat and S. Saran, fcr 
the Respondents. 

JUDGMENT, 
Мишав, C, J.—Theee three appeals are 
-bronght underthe Letters Patent, from: a 
desision of Mr. Justise Ross dated the 
22nd November last year reversing the 
decision of the lower Appellate Court, 

The suit ont of whish the sppeala arise 
were tried together slong with three others 
‘of a similar natore before the Munsif at 
Bhagalpur end determined by the same 
judgment. Tho plaintiffe, who are the pro. 
prietors of the Lavtipur Indigo Faetory, at 
Narainpur, are thesame in sash ease, The 
defendants, who are the.same in two eases 
but different in the other, are tenants 
holding "under the faetory dnd the rame 
questions for determination arise in eaoh 
of the eases. The elaim of the plaintiffs, 
who are the appellants before ue, is for 
the recovery of rent payable under. the 
terms of eertain /abuliyats oxesuted by 
the defendants respestively in the year 
1909 whereby they. agreed to рву an 
enhaneed гёрё amounting to about 4. annaa 
in therupee in exeess of the rent formerly 
payable under the earlier kabulzyais in son- 
sideration of being released from the obliga- 
tion imposed by the earlier kabulsyats of 
sultivatingtindigo,on а portion of their hold- 


jogs. 


iip 
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Tt is the plaintiffs! oase that the defendants 
held their land at a speaial low rate of 
rent before the date of the kabuldycts sued 
on in consideration of eultivating ivdigo for 
the landlords’  eonvenien:e, within the 
meaning of the third proviso of вевііоп 29 
of the B»ng3l Tenansy Ast, and 635 in 
consideration of being releassl from that 
obligation, they agreed to pay the insreaa- 
ed rent whieh they deemed fair and 
equitable. Section 29 of Ње Aot, in во tr as 
it is materia’, reads as followa:— 

“The money rent of an oesnpancy 
raiy t may be enhaneed by sontrast, subject 
to the following sonditions, i 

. Ф, + * | 
(b) The rent must not be enhansed ro as 
to exseed by more than 2-annas in the rupee 


the rent previously payable. by the 
raiyat : *c * * 
Provided asfollows, . .* * * 


(tt) When а ratyat has held his land at 
a spesiall low rate of rent in eonsideration 
of onltivating a partisular erop for the 
eonyeniense of the landlord, nothing in 
elauso (5) shall prevent the ratyat from 
agreeing, in sonsideration of hia being 
released from the obligation of eultivating 
that srop, to pay sueb rent as he may deem `- 
fair and equitable." ` : 

It is the defendants’ ease that tbere is 
no proof .that,they held their lands at a 
Jpesially low rate of гөпЁ їп oorsideration 
of cultivating a partieular crop within the 
meaning of the proviso, and that, there- 
fore, although they exeeuted the kabultyats 
agreeing to psy the rent olaimed, aueh ап 
agreement cannot beenforeed as the enhanee- 
ment was in exeess of tho maximum 
allowed under slause (b) of ceation 9 of 
the Aet, The defendants further rely upon 
sestions 28 and 178 (8) (B). The former 
seetion gives oseupaney raiyiís the right tó 
use the land inany manner whieh dces not . 
materially impair its value or render it 
unfit for the purposes of the tenaney, whilst 
the latter sestion provides that nothing in 
apy sontrast made between the landlord 
and the tenant after the passing of the 
Aot shall take away or limit that right, 
It is important to bear in mind that the 
Bengal Tenaney Ael was passed in the year 
‘1885, before whieh date itis eonesded that . 
the restrictions imposed by seetion 29. . 
upon the! freedom’ of — sonítraet bad ng 
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operation. The trst kabuldyats of whieh 
thers із any evidence in the oaze ara dated 
the 3rd June 1888. These doouments refer 
to the lands settled as sibek joie m2, but 
when the lands were first settled upon the 
defendants or their predecessors there is 
nothing to show, It has been found, however, 
that the defendants are oosupanasy ratyaés, 


: The kabuliyats in the ease of each of the 
defendants are of the same tenour. Those 
of 1883 are for a period of {0 увага from 
1295 to 180+ P. They provide in paragraph 
6 that Г, the raiyat, will from year to 
year till the expiration of the term 
of this kabuliyat sow indigo only, or 
indigo with eertain mixed srops sush as 
linseed and mustard, upon one-frurth of the 
said holdiog after takiog indigo seeds from 
the fastory without payment of any prise 
for the came ascording to the shoiee of the 
sah:b: and amlas of the Lattipur Indigo 
eoneern”’, Taen follow ssrtain stipulations 
as to the landlord's rights if this obligation 
is not sómplied with and as to the harvest- 
ing of ‘the indigo and the prisa to Бе paid 
for it, Paragraph 7 says ‘Tae gonditions 
in paragraph 6 abnve are assording to the 
oldsustom of tbe village and upon these 
'eonditions the rent’ of the holding has 
been fixed. J£ I, the raiyat, refuse in 
воу year to set apart one-fourth of the land 
at tha time of measuring the same for the 
purpose of sowing indigo, I, ratyat, will pay 
ехввав rent atthe rate of Re. 1 per bigha for 
the entire area of the holding from that 
year until the expiration of the term ofthis 
kabuliyat.” Paragraph 9 provides: "1a the 
beginning of the year, when the term of this 
kabultyat will expire, i shall appear before 
уоп (ће paínind 1rs and shall put in а kabuliyat 
fora fresh settlement and shall obtain a 
раа ог the tame, and if [do not put in в 
habuliyat and obtain a раѓа then until I 
obtain a settlement I shall pay rent at the 
rate of Ro. 1 іп exossa for the entire area as 
provided by paragraph 7 hereof.” When 
these kabultyats expired, they were renewed 
for a further term whieh expired in 1315 
F., that is, in September 1908, A few 
months later, on the 14th January 1909, 
fresh kabuligais were exesuted after a fresh 
measurement of the land. These were for 
9 years from 1317 to 1325 Е. inslusive, It 
was found by the method of measurement 
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adopted that there had bean an increase 
iu ths areas, in exssss of the area mentioned 
under the previous kgbul/tais and for this tha 
tenants agreed to pay an additional rent. 
They further agreed to pay an enhanced 
rent ata rate whith worked ous at about 
4 annas іп the rupee. The stipulation as to 
growiog indigo finds no placa in these 
kabuliyits, Olause 14 provides as follows: 
“Be it known that for my having grown 
isdigo on one-fourth of my 2100: holding 
the maltks had settled the land with me at а 
low rate, but the malik: have now closed 
the indizo business, therafore, the excess 
rate which has been assessed upon my 
nagdt holding according to my wish neither 
I nor my heirs and representatives hava 
or will have any objection to pay”. 

Oae. of the questions which arose for deter. 
mination by the Munsif was, whether in fact 
under these kabuliyiis the area had been pro. 
perly measured. Thelagga used, as stated in 
the kabuliyats themselves, was a lagga of 51 
cubits, whereas the tenants contended that 
the standard lagga in use in-the village was 
6i cubits and when measured by this 
atandard no inorease in area had in facb taken 
place. This question was decided by the 
Munsif in favour of the defendants and the 
additional rent proportionate to the excess 
агза was disallowed. The learned Munsif 
also came to the conchision that the 
agreemant to enhanse the rent in excsas of 
2 annas inthe rupee was in contravention 
of section 29 (b) of the Bengal Tenancy Act 
and was not taken out of the operation of 
the section by the third proviso. He 
considered that, although 16 was proved, that 
the rent waslow in consideration of growing 
indigo, it was not shown that it was 
specially low. He further held that the 
nibulty1ts of 1883 were executed in respect of 
lands held by the tenants previously and that 
there was nothing to show that there was any 
obligation upon them to cultivate indigo at 
the inception of the tenancy, and, unless thia 
could be shown, tha proviso kad no application. 
He also found that thera was nothing to 
show that the defendants deemed the rent 
agreed upon to ba fair and equitable. I may 
mention here that ia some of the other cases, 
which are not the subject of this appeal, 
where similar kabuliyats were proved showing 
the original settlement with -the tenants, ha 
found upon exactly the same evidence tha} 
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the rent was specially low and that the 
tenants deemed the enhancemant to ba fair 
and equitable. A furth@r point was taken 
and decided against the lardlords that the 
habuliy:is sued on represented a бола fide 
settlement of a dispute for rent between the 
parties and should not, therefore, be treated 
ав а case of enhancement. 

The plaintiffs appealed from this decision 
to the District Judge who affirmed the 
decision of the Munsif as to the claim for 
' excess aréa, but allowed the appeal in so 
far as it claimed an, enbancement in respect 
' of the area‘allowed, being of the opinion that 

on'the evidence the case came within the 
terms of tbethird proviso of section 29. There 
was no direct evidence to show whether the 
obligation to grow indigo was ove biading on 
the tenants at the-inception of the tenancy, 
but the learned Judge considered that, as the 
origin of the tenancy ‘was lost іп obsourity, 
he was entitled to consider the surrounding 
circumstances ard the conduct of the parties 
and the inferences to be drawn from the 
kabuliyats tbemselves.in determining whether 
tbe obligation to grow indigo was an incident 
attaching to the tenancy at its inception. 
: The fact that the kabuliyats, as far back as 
1888, recited an obligation to grow indigo on 
fourth part ‘of their holdings according to 
the ‘custom of the village, he considered 
indicated” that no newrobligation ‘was then 
imposed but that -it was pre existing 
and in accordance with custom and usage, 
and the conduct of the parties, in agree- 
' ing to pay an enhanced rent in 1929 and 
for several years afterwards complying 
with that agreement, was - also indica- 
iive of the nature of the tenancy in ite 
origin. He further relied upon ‘а petition 
in -connection with a fresh settlement with 
ore of thé defendauts in 1905 as showiog 
that indigo cultivation was one of the 
purposes for-which the Jand was settled. He 
also found upon the oral evidence, as well 
as from the defendants’ own admission in the 
kabul. y2ts, that the lands had been settled with 
the .tenants:-at a specially low rate in 
congideration-of growiog icdigo and that the 
rew rate was fair-and equitable. 
* «-Qn’ second appeal to this Court by the 
tenanisthelearned Judge, before whom the 
appeal came, ~ reverscd the decision of the 
learned District Judge. The evidence upon 
which the lower Appellate Court's decision 
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was based, iu 80 far as it was given orally, 
was not before the learned Judge in second 
appeal, but he referred to certaia passages in 
the Munsif’s judgment in which some of the 
oral evidence was dealt with and arrived at 
the conclusion that this was no proof that the 
ratyats held their land ata specially low 
rate of rentin consideration of cultivatiog 
indigo. He further. considered that the 
admission that they had previously held at a 
low rate, in consideration of this obligation 
contained in tha kabulsy1ts sued ov, could not 
bə relied upon as the kabuliyats themselves 
were repudiated as void, and that, in thasa 
circumstances, the admission itself would pot 
prove the truth of what it states. He 
further considered that the admission itself 
was not sufficient as it did not shaw that the 
purpose of the tenancy was the growing of a 
particular.orop or that, in consideration thera- 
of, the rent was specially low, He соп: 
sidered, however, that at the time of the 
kabulíyits in 1888 a less rent was fixed than 
would otherwise have Ъзеп fixed because the 
proprietors wanted indigo on one-fourth of 
the land. He also considered that, although 
there was an-obligation to grov indigo under 
the kabáliyais of 18:8 and again under the 
renewal,in 1902, this obligatio: came to 
an eud'with the kabul/yats of 1902 and had 
ceased to exist when the new kibuliy its 
agreeing to the enhanced rent were executed. 
1% would follow, therefore, under section 23 of 
the Act, that the tenants were then entitled 
to use the land for any purpose they chose 
gonsistent with the provisions of that section 
and the agreement to pay enhanced rent in 
consideration for the release of a non-existing 
obligation was void under the provisions of 
section 178 (3) (b). 

The determination of these appeals 
ultimately depends upon the answer to the 
question whether there was evidence to 
support the conclasions of fast arrived ‘at by 
the first App:llate Court. The findings must 
be acespted in second appeal urless it cau be 
Shown that there was no evidence to support 
them. In the present case the evidenca was 
both oral and documentary. The kabulzyals 
which were relied upon by both partiesin 
support of their respective contentions have 
been placed before us, bat we are not io a 
position to deal with the oral evidence nor can 
we say to what extent it justified the fiading 
except іц so far asappearsafron the judge 
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ments of the Munsif and the learned Distr'ch 
Judge. Had either of the parties intended 
to raise the point that there was no oral 
evidence to justify the findings in so far aa 
they are based thereon, it was their duty to 
have placed that evidence on the record 
to enable the Court to decide this question 
and not merely to rely upon certain references 
thereto in, the judgments sf the lower 
Courts. 

I should have had little hesitation in coming 
to the conclusion that the findings of the 
lower Appellate Court could not.be disturbsd 
but for the fact that the learned Judge of 
this Court, in second appeal, has taken a 
different view and considers that there was 
no evidence upon which those findings can 
legally be supported. His opinion is entitled 
to all respect. Не concieely states the ques- 
tion fer decision when he states that the 
enhancemant being in excers of that allowed 
by section 23, the agreement hy the tenants 
to- pay the enhanced rentis void unless 
it is protected by the third proviso, and that 
ia order to bring it within that proviso, three 
factors must be. present (1) the raiyat must 
have held his land ata specially low rate of 
rent in consideration of cultivating a 
particular erop for the convenience of his 
landlord, (2) he must have been relessod 
from an -existing obligation of cultivating 
this crop, and (3) he must have deemed that 
the rent whioh he agreed to pay was fair and 
equitable. The learned Judge thought that 
neither of the first two factors existed upon 
the evidence and that it was unnecessary, 
therefore, to consider the third. With 
regard tothe frst point, the two earlier 
kabultyate contain an admission that the 
tenants are under an obligation to grow 
indigo on a part of their holdings according 


to the old tustom of the village and that upon, 


these conditions the rent of the holdings has 
been fixed. They furtheragree that if they 
refure in any year to set apart a fourth of 
the land for the purpose of sowing indigo, 
they will pay an excess rent at the rate of 
one rupee per bigha for the entire area 
of the holding. It appears from the Munsif's 
judgmentthat the plaintiffs’ witnesses said 
that the tenants were under an obligation 
.to grow indigo and three of them s'ated that 
the rent was low in consideration of so doing, 
They do not appear, however, according to the 
Muasif, tohave stated that the rate was 
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spesially low. The learned District Judge, 
on the other hand, found in these words: 
"The former ratgs at which the rese 
pondents held are specially low as appears 
from the oral evidense as well as from their 
own admissions in the Каби уай I may 
mention here that in the, kabuluy.? of 1999 
there is a further admission that in con- 
sideration of growing indigo the maltks 
had previously settled the land at a low 
rate. In my opiaion, this evidence was amply 
sufficient to justify the finding that the land 
was previously held, that is to say, under 
the kabultyats of . 888 and 1902, at a specially 
low rate of rent in consideration of sulti- 


-vating а partisulw crop within the meaning 


of the third proviso of ssetion 29. The word, 
"specially" аз used in the section has, in my 
opinion, no reference to the quantum of the 
reduction of rent allowed for the considera. 
tion there mentioned, but merely requires 
that owing to special circumstances, viz, the 
agrcement to cultivate a partisular erop, 
the rent is lower than it otherwise 
weuld have been. Mere proof that the 
rent was a low rent would not be suffi. 
cient to comply with the section unless it were 
also provel that the low rate was arrived 
at in consideration of caltivatiag a parti- 
eular crop. But once it is proved that 
this is the case, then the actual amount 
whereby the rent is redused below what 
it otherwise would have been if no such 
obligation had existed is not a matter to be 
taken into consideration in deciding whether 
the proviso has been complied with. I may 
also point out that this appears to have been 
the view of the learned Munsif although 
it would seem thatin deciding the question 
he subsequently lost sight of it. In considering 
this point he first of all says, “the firat thing 


to be shown is that the defendant in this case 


has been holding at a specially low rate of 
rent, or, in other words, at a rate lower than 
what it would have been if thera were no 
chligation to grow indigo", but, in considering 
the evidence in order to ascertain whether it 
proved such a state of affairs, he found that 16 
did not, merely bicause the witnesses did nos 
use the words" specially low", and as already 
pointed outin one cf the other cases not now 
on appeal before us in which he came to a 
different conclusion of fact he says, "the 
kabuliyots, however, do поб state expre:tly 
that the rent was fixed at a specially low 
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` „Yate of rent in consideration of this obligation 
` butthat a specially low rate of rent was 
partly the considertion, for the settlement 
is o'eat". It would appear, therefore, that 
‘upon precisely the same evidence he came to 
two diametrically opposite conclusions of 
fact. In my opinion the decision arrived at 
by the learned’ District Judge upon this 
question was amply justified by the evidence 
‘even if it be taken to have gone no 
further than appears from the judgment of the 
learned Мапа. ` 
The decision of this question, however, 
merely goes to the state of affairs existiug from 
1888 onwards aud it still remains to consider 
whether in 1909, when the new kabuliyats 
were executed after the old ones had expired, 
the obligation to grow indigo still existed, If 
it did not, there was no consideration for the 
agreement to pay enhaneed rent bayond 
that prescribed by the Statute, and any ob- 
ligation undertaken by the tenants to do so 
would not have been binding upon them. Whe- 
ther that obligation existed or not depends 
upon whether, either at the inception of the 
tenancy or, at least, at sometime before 1885, 
when the Bengal Tenancy Act was passed, 
the tenants were under an obligation to grow 
indigo. I think it must be conseded that it 
is not necessary to go back to the inseption of 
the tenancy. If, at any time before 1885 this 
obligation was а part of the terms under which 
the tenants held, then it would be a binding 
obligation as there was no law to prevent the 
freedom of contract. It is conceded that 
there is no direct evidence ss to the terms 


upon which -the tenants beld before 1883 ` 


and the question for consideration is, whether 
the learned District Judge was justified in 
drawing the inferences from the evidence 
contained in therkabuliyats themselves and 
-from tbe acts of the parties that the obliga- 
"tion was one of old standing and not newly 
created by the kobuliyots of 1888. Ibaye al. 
ready stated the groundsupon whieh tbe learn. 
ed Distriet Judge arrived at his finding upon 
this question. "The referense in the earlier 
kabuliyats to the oustom of the village, the 
agreement hy tbe tenants to pay an өп. 
hansed rent of. one/rnpee per bigha if thay 
"failed tozsomply with their obligation and 
the fast that in 1909. they wilingly agreed 
to рву exeess rent after due oonsideration 
end without any aeoereion on the part of 
the lardlord, whieh was found as a fact in 
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the ease, soupled with the admission in the 
kabulyo?s of that date that the тайм 
had settled the land with them at a low 
rate for having grown indigo, all seem to 
me to lead to the.inferenae that the obli- 
gation was not imposed for the Srst time 
in 1888 but was in existense at all events, 
before the passing of the Bangal Tenaney 
Ast in 1-85. It will be ohserved that the 
admission referred to speaks of the land 
being settled with the tenants проп certain 
term», and to my mind ibis clearly points 
to the original «etilement. There were 
other matters also referred to by the learned 
Distrist Judge arising on the evidense, but 
whieh we are not ina position to deal 
with as the evidence is not before vs, and 
whish pointed towards the same eonelusion, 


efe, that indigo cultivation was one of the 


purposes for whieh the land was settled. 
Added to this, there is not a seintilla of 
evidenee adduced by the defendants to show 
that the obligation arose for the first time 
under the kabuliyats of 1883. In my 
opinion, therefore, the findings of the learn- 
ed District Judge on these two points were 
in fast supported by the evidenes. 

The only other question ir, whether tha 
tenants ean be said to have deemed as fair 
and “equitable the enhanead rent. which 
they agreed to pay. The mere ‘fast that 
they entered into a formal written agree. 
mert with tte landlords to pay it is snf- 
eien& to raise the presumption that they 
deemed it fair and equitable. There ig 
notbing in the rata of erhansement which 
militetes against this view, and the parties 
were dealing at arms length and without 
any Goereion on the part of the landlords, 
The question was опе of fast and, in the 
eircamstanees, I san see no ground upon 
whieh the finding oan ba disturbed. 

The learned Judge of this Oourt whore 
dagision is now under appeal took the view 
that the admission contained in the kabu- 
liyat of 1909 еопа not be regarded ав evi. 
denee besause the kabuliyat itself was 
eballenged as void. If the xabuliyat was 
valid, ав I have found it to be, this ques- 
tion does not arire but in any case I am 
unable to follow the learned Judge's reason- 
iog that,besause a document may not ba 
valid for the purpose for whieh it waa 
intended, it ваопоё ba used as evidenes of 
ац admission by tha person exasating ib 


‘Val, LX Vi) 
GRAXT, W. M, €. ВЕПАТ, Jaa, 


"when its exeoütion has ‘been admitted or 
proved, The admission therein sontained 
that the lands were previously held ab a 
low rent was made by tha tenants without 
soereion and even if the dosument, as an 
agreement to pay enhansed rent should not 
be binding, I eannot see any reason why it 
should be rejested as an admission of. the 
„faata stated. 

A further question was raised before us 
in argument by the learned Government 
Pleader on behalf of the respondents whieh 
жаз nob taken in any of the Courts below, 
It was eontended that the whole agreement 
.оЁ 1909 was void. hesause one of the son- 
siderations for paying an. enhanaed rent, 
_vtz,, an inerenge in the area had been found 
not to exist and even if the other son- 
„sideration, riz., the release from the obli- 


.galion, should be valid, the promise to pay ' 


an enhansed rent eould not:stand.  Relianae 
was placed upon reetions 23 and 24 of the 
Contraet Aot. It was contended that ‘part 
-of the eonsideration for the enbansement 
of rent was the inoreased -area shown to 
exist by the form of measurement adopted, 
whereas in faet it was fonnd that the area 
had not inereased at all, a wrong method 
of measurement having been employed. It 
was argued that, in this atate of affairs, 
a part of the eonsideration for the enhanee- 
ment of rent having failed, it must be 
treated as unlawfnl under sestion 23 of the 
Contrast Aat, cs if permitted it would defeat 
tbe provicions of seetion 29 
Bengal Tenaney Aat relating to enhanae- 
“ment. 1 agree that under testion 24 of the 
Ocntraet Ast if ore of the several eon- 
-siderationa for a single objeet is unlawfal 
-the: agreemert is void but even assuming 
{hat the eonsideration in the sircamstanees 
.Btated was unlawful it would appear that 
the inerease of area. alleged to exist was no 
part of the sonsideration for the enhanee- 
ment of rent, Ай this point had never been 
taken in any of:the lower Courts, the 
Behedule attaehed tó the kabuliyats of 1909 
had not been plased in evidense before us, 
but we ware informed by the learned Counsel 
for the appellants, and it was not sontra- 
diated, that the sehedule elearly shows how 
tha rent was arrived at. It «ets ont the 
original area and the original rent aud the 


additional area and additional rent and then - 


shows the enhanesment of rent in eonsider- 
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Although the quastion raised is one of hw 


bb 


ation of the release from the obligation, 
The additional rent was disallowed by the 
lower Oourtr, and although there wasa sross: 
appeal by the plafntiffs on that question to 
this Oourt the eross-appeal was not pressed 
as no point was taken abont separating the 
legal from the illegal part of the eonsider- 
ation, The engagements to ray additional 
rent and enhanwed rent are entirely separate 
and distinet. Oas eannot ask the Court 
to make a new aontrast in plase of that 
whish is illegal, bat where in the same 
instrament there are distinat engagements 
by whish a party binds himself to do eertain 
azta some of whish are legal and some 
illegal the performanes of those which are 
legal ean be enforacd although the perform- 
anea cf those whish are illegal eannot. 
Sestion 29 of the Bengal Tenansy Aat haa 
no applieation to ап insraase in the amount 
of rent by reason of an inerease in the 
area. It applies only ёо ап inarease in the 
rate of rent aud the engagements by tha 
defendants to pay additional rent for ‘an 
additicnal area and an enhansed rent for 
release fron ап obligation ara eutirely 
separate and distinst. Ths tenants are not 
entitled to say, bssiuse we have uudertakan 
to pay additional rent for an additional area 
whish cannot be enforesd, therefore, wa 
suall not pay enhansed rent in eonsideration 
of being released from an existing obliga. 
tiov, although that sonsideration is porfestly 
good. 

I am further of opinion that at this staga 


w3 oaght not to entertain it in the parti- 
oalar eireumstansos whieh hays arisen, 
Ths present appallants, who wera respond- 
ents in. the Court below, entered a еговв- 
appeal in that Court ehallenging the findings 
as to the additional rent and furthar eon- 
tending that the kabuliyat sued on repre- 


sented a boni file settlement of a dispute 


for rent bstwesn the parties and that the 
eases should not be treated as ons of en- 
haneemont, bat as no point was taken before 
Mr. Justis: Ross about separating the legal 
from the illegal part of the sonsideration 
they were aontent поё to press their агозз- 
apsal, For bath these raasons I think 
that this quastion should Ба determiaed 
against the respondenta and in favour of 
the appellanta, In my opinion, this appeal 
should ba allowed, the desres appesalsd from 
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Bhonld bé set :aside- and that of the Distriet 
Judge restored, The appellants are entitled 
to their sosts of this appeal and to the sosts 
of the appeal of the defendAnts before Mr. 
Justieo Ross, 

Арлмт, J,.—1 agree. 


Wed. à, 
Apreal allowed, 


LAHORE HIGH COURT, 
Miccetvancous Ѕхсокр Apreat No. 1004 
or 1£2]. | 
December 23, 1921. 

Present :— Mr. Justice Ohevis. 
KIDAR NATH anp ofizgs—JopaxENT- 
Ds ntoss — APPÉLLANTS 
tersus 
IRADHA KISHEN anD orizEs—DEoRER- 
Ногреёв-- RESPONDENTS. - 

Eweoution of  decree— Limitation —Objection not 
taken against previous application, whether cam be 
taken against subsequent application —Joint family— 
Decree against managing memUer— Limitation Act (IX 
of 1908), Sch. I, Art, 18^, Enplanation. 

^. 


An application for execution of a decree cannot 
be objected to on the ground that previous appli- 
cation, to which no objection on the ground of 
limitation was taken, was barred by time. [p. 67, 

1, 
ee Lal v. Samandu, 48 P. В. 1906; 94 P. L, R, 
1906; 62 P. W. R. 1906, followed. i . 

Three Hindu brothers carried on a joint business, 
A decrée was obtained against the eldest brother 
and certain applications for execution of the decree 
were made against him and after his death against 
his legal representatives Subsequently execution 
was applied for against the other brothers also : А 

Held, that, the brothers being joint and carrying 
on а joint business, the deoree against the eldest 
brother must be taken to have, been passed against 
ће. firm and that previous applications for execution, 
therefore, operated to save limitation. (p. 5€; col, 2; 
p. 57, col, 1 А 

' Misecllaneous sesond appeal from an 
order of the Dishist Judge, Sidlkot, dated 
the 24th February 1{2', reversing that of 
thé Subordinate Judge, First Class, Sialkot, 
dated the 15th D-eember 1920. 

: Mr. Nanak Ohand, for the Appellants. 


Mr, ‘Manohar Lal, for the Respondents, 
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JUDGMENT,.— This appeal arises out of 
proeeedings in exesution of a deoree; whieh 
was passed on the 23rd July 1902, against 
Peshori Lal, Brothers, sons of Jairam Das. 
At the last hearing of this appeal I remand- 
ed the sace and sént for the records of (be 
original suit, bot I learn that these resords 
have been destroyed. The deoree-holder 
applied for exesution on the 13th November 
1914, Notiee issued and Kandhari Lal, а 
brother of Peshori Lal, appeared. in Court 
and said that Peshori Lal had died in Sep. 


‘tember 1914. These exeeution proseedings 


were eventually dismissed, Oa behalf of 
ihe minor sons of Peshori Lal an appli- 
eation was presented for setting aside tke 
deeree, but this applieation was- réjeated. 
The deeree-holder started fresh sxeoution 
Labori Mul, 
another brother cf Peshori Lal, then 
appeared both for himself and a4 guardian 
of the minor sons of Peshori Lal. He then 
stated that Peshori Lal had left по prop- 
erty exoept some self-acquired ‘property 
but that it. was. joint property whieh had 
descended from Peshori Las father. He 
also atated that there was no firm of the 
name of Peshori Lal Brothers, These exe- 
eution proeeedings were eventually dismissed 
on the 2166 Marsh 1918. In Ostober 1919 
the deoree-holder again applied for exe. 
oution of deeree. On bebalf of Lahori Mal 
and the minor sone of Peshori Lal an 
objestion was raised that tbe application 
was time-barred, as the exesntion рга: 
ecedings taken in 1914 were invalid and 
sould not be used to keep limitation alive. 
The First Court held this objeetion to ke 
eorrest and dismissed the applieation as 
time-barred. The learned Distriet Judge 
on appeal overruled the objestion as to 
limitation and henee the judgment. debtors 
have lodged a sesond appeal to this 
Court. 

Peshori Lal was, so 1 understand, (he 
eldest of the three brothers, Ho was a 
Khatri shop-keeper, and the presumption is 


-that he and .\bis brothers were joint. In 


his statement in Court in 19:8 Lahori Mal 


‘admitted that the property whieh had des. 


sended from his father was still joint, and 
there is not the slightest evidense nor is it 
suggested that’ Peshori Lal and his brothers 
separated. The prasum>‘ion, therefore, is 


‘that the family жаза joint Hindu family 
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Bhd ‘that tbe business sarried оп by Peshori 
Lal under the name of Pesbori Lal Brothers 
sons of Jairam Das, was a joint family 
basinezs, Lihori Mal’s bare denial in 1917 
as to the business being joint I regard as 
insuffisient rebuttal, I take it then that 
the desrse wasagainst the firm and not 
against Peshori Lal only, and I think that 
the Distrist Jadge is right in holding that 
the proseedings of 1914 were prossedings 
in өхөёпііоп of dééres and kept limitation 
alive, The learned Distriet Judge has also 
héld, on the anthority of Manna Lal v, 
Samandu (1), that as tho plea of limitation 
was not raised in the former exasution 
proseedings taken in 1917, it cannot be 
raised now, This also appears to me to be 
perfestly sorrest. The question is dealt with 
on page 171 of the jadgment just referred 
to. What the appellants are trying to do 
is ta plead that the present applisation is 


time-barred besause the previous applisation . 


was also timc-arred, No objection on the 
ground of limitation was raised at the time 
of thé previous applieation and so it eaunot 
be urged now that the previous applisation 
was time-barred. 

The àppeal is dismissed with ooste. 

2 k 

Appae! dismtsssd, 


(1) 46 P. R. 1906; 91Р, L. В. 1906; 62 P. W, Е. 
1806. 


PATNA HIGH COURT. 
ApPPRAL From Октазма, Decren No, 25 
cF 1919, 
Јапіагу 24, 1922. 
Present :— Mr, Justiea Das and 
Mr. Justiee Adami, ; 
Musammat CHANDRAMA KUER AND 
ANGTHER—A PPELLANTS 
| teratis 
RAMGAYAN AND OTHERS— RESPONDENTS, 
Evidence Act (1 of 1672), 8 82 (2)—Emtry in 
choukidar's diary recording death of a person —Eniry 
written mot by choukidar but by third person — Admis- 
sibility of the entry in evidence after choukidar's death 
—Appeal—Finding of fact—Appellate Court, duty of— 
-gidence—Interested persons—Corroboration, 
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Entries made in the diary of a deceased illiterate 
choukidar not by the choukidar himself, but by 
other person at his ingtance are not admissible 
under section 32 (2) of the Evidence Act unless it is 
established that it was the duty of that person iu 
the ordinary course of business to make the entries. 
Гр. 60, col. 2,] 

Although a Court of Appeal ought not to differ 
from a Trial Couri on a finding of fact in the 
absence of strong and weighty reasons for doing so, 
yet it has certain responsibilities, and in a proper 
case it will examine the cvidence with a view to 
seeing whether Judge of the Trial Court in giving 
judgment has not misdirected himself. [p. 58, col. 1.] 


As a.rule, the evidence of persons who are 
vitally interested in the result of a case ought not 
to be acted upon, unless that evidence receives 
ae from surrounding circumstances. [р 61, 
col, 1. 


Appeal from a desision of the Snub. 
ordinate Judge, Shahabad. 
Messrs, — Kulwant Sahay and Sambhu 


Saran, for the Appellanta, 
Mr. Stvanaratn Bose, for the Respondents. 
JUDGMENT. 
Das, J.—This appeal raises the question 
whether any authority was given to Musam- 


‘mot Ohandrama Kuer, one of the defend. 


ants-appellant^, by her deeessed husband, 
Brij Nandan Singh, (o adopt а son to him 
and whether Musammat Obhandrama Kuer 
did in faet adopt defendant No. 2, the other 
appellant before us,as acon to her deseased 
husband. The plaintiffs, who are the гв. 
spondents before us, slaim to be the 
reversioners of Brij Nandan Singh and 
their ease is that Brij Nandan Singh died 
suddenlyon the 24:h Baieakh 1308 вогген« 
ponding with 27th April 1901 and that he gava 
no authority (o his widow to make ary 
adoption to him. Their oase further is, 
that there was, in faot, no adoption and that 
they are entitled to a deslaration to the 
effest that the widow was neither entitled 
to, nor did she in faot, make an adoption to 
her deseased husband. The defendants 
resist the plaintiffs’ astion and they eontend 
that Brij Nandan was ill for about twenty- 
four days and that on the 21st Baisakh 1303, 
sorresponding with the 24th April 1921, 
that isto say, three days before his death, 
he gave authority to Musummat Ohandrama 
Kuer to adopt a son to himand that Mus. 
ammat Ohandrama Kuer did in faet, in 
pursuanse of the authority given to ler 
by her deeeased bu:baud, adopt the geoond 
defendant asa son to him on the 17th 
May 1916, 
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On the pleadinge, the learned Subordinate 
Judge framed the following issues, 


* 
1. Is thesnit as framed tenable P 
2, Have the plaintiffs right to sue P 
Ara they raversionary heirs to Brij Nandan 
p ndis defendant No. 2 has been 
adopted as alleged by the defendant 
L] 1 Е 
че UH Brij Nandan Singh give defend- 
ent No. 1 authority to adopt ? . 
3, Is the snit barred under seetion 42 of 
ifie Relief Aet f 
E the adoption of defendant No. 2 
‘legal and invalid and without the permis- 
sion cf Brij Nandan Singh P f 
* 7. Is thesuit tenable against the prin- 
i actum valet P 
is e the plaintiffs entitled to any 
relief. . 
* The learned Sabordinate Judge haa found 
that plaintiff No. 1 was the reversionary 
‘heir of Brij Nandan Singh and was entitled 
to maintain the action. He thought that 
ses ion 42 of the Speeifie Relief Ast did not 
bar the suit and assordingly answered Issue 
No. 5 in the negative and Issue No. 1 
in the affirmative. He sonsidered Tesues 
“Nos, 4 and б together as in fast they raised 
thesame question and answered those issues 
in favour of the plaintiffs. Oaa review of 
all the evidense in the озге, he same to 
the eonelusion that Brij Nandan Singh did 
not give any authority to his widow to 
adopt a son to bim and he also eame to the 
‘aonelusion that the widow did notin fast 
make any adoption, In the result, he decreed 
favour of plaintiff No. 1 substantially as 
elaimed by him in the plaint. 


The questions raised in this appeal are 
‘questions of fasts, and І entirely agree with 
the learned Vakil for the respondents that 
we ought not to differ from the Trial Court 
unless there are strong and weighty reasons 

doing во, 
Тор sonsibilities ав an ‘Appellate Court and 
“we are bound fo examine the f evidenee with 
a view to see whether, in giving judgment 
in fevour of the plaintiff No. 1, the learned 
Judge did not misdiract himeelf. Now, the 
way in whieh tke !carned Judge dealt with the 
-whole case has been severely criticised ty Mr, 


the plaintiffs’ suit and made the deolaration in: 


We have, however, sertain ' 


[1998 


Kulwant Sahay on behalf of the appellants. 
It was rointed ont that, although the 
learned Judge refused to sonaider tho evidense 


.of Musnmmat Chandrama Kuer, Musammat 


Jagatraj Kuer, the sister-in-law of Musammat 


_Ohandrama Kuer, and Mahadeo Singh, who 


was in the cervise of Musammat Chand. 
rama Kuer, on the ground that they were 
interestel witnesses, he strongly relied 
upon the evidenee of Ram Gayan. Singh, 
plaintiff No. 1, and Keshwar Singh, an- 
other of the plaintiff, although they were 
far more interested in the result of the 
Suit than the witnesses whore names [ have 
jaat mentioned. Now, in supporting the 
ease of adoption, Musammit Chandrama 
Каег was really asserting that she had 
divested herself of any propristary interest 
in the estate of her desaased husband, There 
is, therafore, no prima facie ground for rojost- 
ing her evidenss whieh was really against 
her pecuniary interast, Oa the other hand, 
the result of the suit would have serious 
effaat on the fortunes of the reversioners. 
This was the first argameut of Mr. Kulwant 
Sahay oo the judgment itself. Next, he 
arguel that the witnesses examined on 
behalf of the defendants desarvad soma son- 
sideration whereas the learned Subordinate 
Judge dismissed them with the remark that 
some of them were ralativas of Brij Nandan 
Singh whereai othera wera partisans of 
Gokala Prasad Singh, the father of defand. 
ant No. 2 It was pointed out that there 
is absolutely no evidenea on the resord to 
establish that any of the witnesses examin- 
eìl on behalf of the defendants із a partisan 
of Gokala Singh and that to be a relative of 
Brij Nandan Singh is no dicqualiGsation what- 
evar sinos a relative of Brij Nandan Singh ia 
likely to know the facts of the сазе, Bat, as 
a matter of fact, out of seventeen witnesses 
examined on behalf of tle defendants only four 
are relatives of Brij Nandan Singh-defend- 
ant No. 4 who ia the brother of Musam- 
mat Ohandrama Kuer, defendant No, 12, 
who says that he ia a relative of Brij Nandan 
Singb, but does not say what tho relationship 
is, Gokula Prasad Sinah, the nephew of 
Brij Nandan Singh, and the father of defend. 
ant No.2 and Jagatraj Kuer, the widow 
of his brother. In my opinion, the learned 
Su5ordinaie Judge has not deals fairly with 
the evidense whish was addnoesd on behalf 
ef the defendants, Bat it.ia re natkab]e 


‘residing 
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that, although he rejeated the testimony of 
witnesses examined on behalf of the defend. 
ants on the ground that they ware relatives 
of Brij Nandan Singh, still he made it a mstter 


‚ of comment that the defendants did not єх: 


amine вру of the gotazs of Brij Nandan Singh 
in the village. The failure to 
examine the gofats who resided іп the 
village is capable of a very simple explana. 
tion. Itis not likely that the go‘z1s eould 


‘eontemplate with equanimity the prospest 


of the property passing out of the family 
to the family of the sister’s son of Brij Nandan 
Singh. 1% is not unreasonable to assume 


“that they would havea great deal of sym- 


pathy with the reversioners, In regard to 


the witnesses ‘examined on behalf of the. 
‚ defendants, it may be pointed out that they 
‘were mostly men of wealth, position and 


respestability and were not in the slightest 
degree interested in the result of the suit, 
-Even a eursory examination of the evidence 
of the witnesses examined will establish 
that those fcr the defendants were drawn 
altogether from a better elass of sooiety. 


Lastly, it was sontended that the reasons 


ness of the doaument. 


assigned by the learned Subordinate Judge 
for assepting the only doeunientary evidenee 
prodused by the plaintiffs are, to say the 
least, somewhat peeuliar. He soneeded that 
there were oireumstanees in вот п: вііоп with 
the doeument whieh threw a great. deal of 
auepicion on the critieal entry on whish ihe 
plaintiffs relied, but he thought that theee 
very eirsumsíanees established tte genuire- 
In eonreetion with 


"this doanment it was further pointed cat 


` that the learned Snlordinate 


Judge advan. 
ed a theory whieh fitted with nobody's sase 
and that be aeted upon the theory to the pre- 
judiee of the defendants. 

These and other arguments that arose on 
the face of the judgment have sompelled us 
to serutixize the evidenee with more than 
ordinary care and anxiety; and we baye some 
to the sonelusion that the deeres passed by 
the learned Subordinate Judge ваппоё be 


` supported and ought to be set aside. 


The plaintiffs! case is, that Brij Nandan 
Singh dies suddenly after his evening meal 
on the 24th Baisakh eorresponding with the 
27th Apri .961, The defendants’ ease, on 
the other hand, is that Brij Nandan suffered 
from a protrasted illness whish lasted for 
21dsys and that he astually дауа Oband. 
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rama Kuer authority to adopt & son on the 
21st Baisakh 1303 in the presenes of many 
respectable persofs. It must be sonesded 
that if-the plaintiffs estahligh that Brij 
Nandan Singh died suddently after hia 
evening meal on the 24th Baisakh 1208, the 
defendants’ ease must fail, 

Now, what is the evidense upon whieh the 
defendants rely? In the first plaea, they 
rely upon an entry in the hAathchtta form 
of deathe, Exhibit !, kept by a OChaukidar, 
named Bilat Ahir who has given avidenee in 
support of tke dosument. Now, it will 
appear on an examination of the document 
thatthe fi- st entry printed inthe paper book is 
-of the 27th April 1$0i1—that giving informa. 
tionas to the death of Brij Nandan Singh. The 
sseond entry is dated the 10th of May, the third 
entry ia dated the 24th of May, the fourth 
ia dated the 218% June and the fifth is dated 
the 13th May. The learned Subordinate 
Judge thought that it was a matter of some 
suspision that the entry of 13th May follows 
the entries of the 24th and 2ist June res- 
pestively, But taking the view that, had 
the plaintiffs wanted to predaes a forged 
'doeument, they would probably have steered 
clear of suah difficulties as there are on the 
fase of this doeument, he  aeeepted the 
suspisious nature of the entries as in itself 
establishing the genuineness of the dosument. 
In my opinion, there is really no reason to 
tuspeet. the genuineness of the dosument. 
The entry of the 13th May no doubt follows 
those of 24: May and 21st June respeotive- 
ly. Itis quite possible that the information 
as to the death of Haloman Singh who, 
aesording to this doenment, died on the 
13:Ь May 1:01 msy bave been reseived by 
the Chaukidar after he had made the entries 
on the 24th May and 21st June respeetively. 
' Bat that was not the gronnd upon whieh 
Mr. Kalwant Sahay asked us to rejest the 
document. The plaintiffs rely upon this 
doeument in so far as it establishes that the 
вапєе of ths death of Brij Nandan Singh 
was apoplexy. The astual word whieh 
appears in the dosument is not apoplexy but 
"epopegsy" whieh, acsording to the learned 
Subordinate Judge, stands for apoplexy 
although there is no support for it in the 
evidense. But I will assume for the moment 
that 'epopegey" atanda for apoplexy. The 
eritian] question is, whois rasponiibla for the 
words in -tha Aztchita? Now, the onlg 
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wiiness who has been examined by the plaint- 
iffa to prova this dosament is Bilit Ahir 
the Ohaukidar of the vilaga. Hə says in 
his evidenee that he got the fast of the death 
of Brij Nandan noted in the dosmment by 
Bam Lagan, Chaukidar. His evidence is that 
Ram Lagan wrote the entry in his presences 
and thea he says "I do not know what ia 
meant by ‘epopegsy’”. Asked as to the 
eause of the death of Brij Nandan he said 
that he died of ‘gash’ and that he got that 
noted in his bahi. Now, that is the whole 
of the evidense of Bilat Ahir whioh estab- 
lishes, first, that the sause of death assording 
to him was ‘gash’ and that is what he asked 
Ram Lagan to note in the katichita; second. 
ly, that.he does not know what is meant 
by 'epopegsy,' lastly, that Ram Lazan wrote 
the entries jn his presenes, Now, it seems 
to me on this evidense that it is impossible 
to rely upon the dosument in so far as it 
establishes that Brij Nandan died of арор. 
lexy. The word 'gcsh' means ‘fit’ as the 
learned Subovdinate Judge himself says, That 
would be perfeetly eonsistent with the ease 
of the defendants, If the eause of the death 
of Brij Nandan was stated in the hathehita 
to be ‘gash’ (no objeation eould ba taken to 
it by the defendants as it would ba p:rfestly 
consistent with their саве. How somes it 
then that wa find the word 'epopegsy! there 
although Bilat Abir repudiates it and states 
that Ram Lagan wrote the entries in his 
preceres, Now, the learned Subordinate 
Judge has а theory of his own, “it is true" 
the learned Subordinate Judge says, ‘that 
this word eonld not have been written by 
Ramdagan of bis own aesord but there ean 
be no wonder if this word whieh eorresponds 
to apoplexy was supplied by the varaga at 
the Thana when it would have been told to 
him that Brij Nandan had died suddenly 
after having fits.” Now, there is absolutely 
no evidenee to support thetheory of the learned 
Snbordinate Judge. But assuming that the 
theory is a good one, the question arises 
who told the Darogaat the ТБапъ that 
Brij Nandan had died suddenly after 
having fits, if it wore the plaintiffs, the 
entry oinnot be uted by them in their 
support, If it were by the defendants, 
then, of sourse, the entry вап be uaed as 
against them, ‘Chere is absolutely no evidenée 
on the point, All that we know is 
that the Oheukidar whose duty it was to 


(1933 


make the entry in tho hathchitı knew that 
Brij Nandan had died of 'gash' and that 


-is what he asked Ramlagan to nots in the 


hatkevita, 
it stande, sannot be used as 
against the defendants. 

In the next plaee; I hava very grave 
doubt whether the entry was at all ad.. 
missible in evidensa. It was urged фу the 
learned -Vakil for the respondents that it 
was admissible under sestion 32 (2) “of the 
Hvideneo Aet, but that elause is -elearly 
not applieable. It was held by the late 
Ohief Justise of this Court and Hoe, 
J. in the ease of i Naina. Koer 
v. Qobardhan Singh (1) that entries 
in the diary of a deceased illiterate Ohan- 
kidar, not by the Chaukidar himself, but 
by other persons at bis instanee, are not 
admissible under sestion 32(2) of the Evi- 
dense Ast. Had the entry ia this ease 
been made by Bilat Ahir, then no doubt 
it wonld ba admissible under sestion 32 (£); 
but it was not: and it has not been esta. 
blished that it was the duty of Ram. Logan 
in the ordinary surse of busiüess fo 
resord these matters, Bat in the view 
whieh I take of the entry, the question 
of Jaw does not arise. 

There only remains the oral evidenee 
and that evidense, in my opinion, is of 
the waakest kind. Two of the plaintiffs 
have examined themselves and their evi. 
dense із that Brij Nandan took his meal 
at about 10 Р, м, on the night of his death 
aud that as soon as he want to his bed 
he lost his power of speesh and basame 
useonssious, Aasording to them, he expired 
shortly after he besame uneonseious. As. 
eording to plaintiff Мо, 3, ke went to the 
house of Brij Nandan Singh ay soon as 
ke heard that he was taken ill suddenly 
and he took with him 8 or 9 . persona. 
There is no reason whatever why these 8 
or 9 persons should have accompanied him 
to the house of Brij Nandan unless it be 
that they were required to giva `еуідепве 
afterwards. He says that ha senh for а 
a dostor from  Nasriganj and that the 
doetor eame and told him that Pr Nandan 
was suffering from "Saraam" ;"Gashi" 
(delirium or fainting), Мол“ a база of 
apoplexy is hardly sonsistent with the 


In my opinion, the entry; as 
evidense 


(1) 37 Ind, Лаз 1^4; ? P, L. 7, 43 (19:9) Pat 353, 
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ease of delirium and itis noteworthy that 
it: did. exereise the curiosity of the learned 
Subordinate Judge that this doetor, who, 
aceordiug to the evidence of plaintiff No. 1, 
was, when the ease was going on before 
the learned Subordinate Judge in Hasua, 
Bihar, a station on the Bihar Light Rail- 
way, was nob ealled by the plaintiffs to 
give .evidense in the oase, As the learned 
Subordinate Judge has pointed out, his 
evidenee would have been of very great 
value, but for some reason whieh has not 


been: explained, he was поё sited as а 
-witners, The failure on the past of the 
defendanta to examine the Baid who, 


aesording to them, attended Brij Nandan, 
is not open to the same eomment. The 
order-sheet shows that the defendants took 
the earliest opportunily to sammon him as 
a witness, and asked the Court to adjourn 
thevhearing of the suit for two weeks 
when the Baid failed to put in an ap- 
pearnse аз a witnessin the ease, Now the 
evidenee of plaintiff. No. 1 and  Keshwar 
Singb, another plaintiff, in the ease ought 
to be reseived with very great eaution, 
They sre vitally interested in the result 
of the suit and it is а good working rule 
“not to ast upon the evidenee of perscns 
"who are vitally in'erested in the resuli of 
the ease unless that evidence  reseives 
edrroboration from surrounding siraumstane- 
^ es Тһе failure to examine the dostor ів 
not 9 siraumstanse infavour of the plaint- 


ffs; -nor is the insertion of the word 
“epopegey” iu the Acthekitz, Bat the 
plaintiffs rely upon the evidenea of some 


witnesses who followed him into the house 
of Brij Nandan Singh and itis nesessary 
to sonsider their evideneo, The first of 
these witnesses is Pahalwan Singh who 
admits that there are two suits between 
Qhandrama Kuer and his family and that 
rent for ong year was at that time due 
from him to Obandrama Каер. He des. 
sribes himself gs a eultiyator, and i! does 
net appear from his eyidenge that he is q 
substantial eultivator, There ie, however, 
nothing in his evidenee which really hurts 
the defendants .exsapt his assertion that 

Brij Nandan met with a sudden death and 
` that he did not die after a protraeted 
illoeac, He admits that on the night of 
Brij Nandan’s death eow, land ete, wore 
being gitted to Drehmins, This isa fact 
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whieb has been spoken to by some other 
witnesses who have been examined on behalf 
of the plaintiffs fnd aesorda with the evi- 
dence that has bsen prodused on behalf of the 
defendants. In my opinion, this siroamstanaa 
namely, that вот, land, eto, were being 
gifted away to the Brahmiur, establishes 
beyond reasonable doubt that Brij Nandan 
could not have died suddenly. The gifting 
of cows >t the timeof death is a ceremony 
and requires preparation and it is imposaible 
for sush seremony fo take plasa in the 
ease of a sudden death. The next witnesa 
is Bbirgu Nath Singh who deseribes him. 
self as a oultivator and admits that he is 
a distant gotia of the plaintiffs, There is 
nothing in his evidenea exespt his assertion 
that Brij Nandan died after an illness of 
2or3 hours. The next witness is Chhabi 
Singh, в cultivator, He admits that he 
із a distant ройа of the plaintiffs, He 
further admit that Musammat Ohandrama 
Kuer aued him for rent forone year, The 
next witness is Dao Saran Singh who 
admits that he is paying the plaintiffs 
the expenses of the litigation, He is ob: 
viously interested in tho result of the litiga- 
tion and his evidenae oannot be of muoh 
value, The next witness is Bashnoo Singh 
whose evidense ia purely hearsay. The 
next witness is Parmeshwar Upadhya who 
deseribes himself as a eultivator, He says. 
that Brij Nandau died after an illness of 
two hours. Не admita that cowa, oalves, 
grains etg, were gifted to the Brahmins 
at that time and that he himself got а 
gift cf one бо and a she.ealf at that 
time besides sloth, In his oross-examination 
he admits that his unele Lal Bihari was 
sued by Caandrama Kasr for rent and that 
he is now in possession of the kast land 
of Lal Bihari, Не algo admits that renta 
are due by him to Ohandrama  Kuer for 
three years. The next witness is Ram 
Kirit Upadbya, а Brahmin aultivator, who 
ssys that he got & gift of two sows and 
some rige on the night of the death of 
Brij Nandan Singh, 

These are all the witnesses who hava been 
examined on behalf of the  plaintiffa and, 
in my opiniov, it is quite impossible to 
rely on this elass of witnesses if there 
is nothing in the surrounding sirsum- 
stauces sopnested with the adoption to 
excite our suspigion, I shall eousiders tbe 
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Burrounding oirsumstanses іп a moment. 
It is neoessary, first, to see what is the 


nature of the evidense that has been pro. 
dused on behalf of the defendants. 


The defendants rely, in the firat ‘plusoe, 
upon the extraet from the jamı hharach 
baht of 13:8. The learned Subordinate 
Julge says that this book was written 
up at one sitting for the purpose of the 
ease. The suspieion of the learned Sube 
ordinate Judge was roused by the fact that 
there is no entry in this book subsequent 
to the death of Brij Nandan, It must be 
remembered, however, that the jama kharach 


book relied upon by the defendants is not" 


the Zo mindari assount-book bat the derot 
aooount-book, that is to say, а book kept 
for household expenses. 1 have examined 
the book with vary great sare and,in my 
opinion, there is nothing at all in it to 
excite suspieion, It is a complete assount- 
book of 1303 from the first day of the 
year up till the day of tho death of Brij 
Nandan Singh, The fact that there are no 
en'ries in the book subsequent to the death 
of Brij Nandan may be dce to в variety 
of reasons, It may bs due to tke fast 
that, for some days subsequent to the death 
of Brij Nandan, they did not think of 
entering sush expenses as they insurred in 
any books of aesount, Chandrama Kuer 
and her sister-in-law, Jagaraj Koer; were 
the only two members of the family and 
it may be that, for days together, they 
ineurred no expenses whish had to be 
entered in the Јата kharach book. I am not 
prepard to rejeet the book on an argument 
so speculative as that whieh has been 
advanced by the learned Subordinate 
Judge, 


Now, the book, ifitis genuine, establishes 
the ease of the defendants that Brij Nan- 
dan was ill for a number of days and 
that he sould not have died suddenly as 
is alleged by the plaintiffs. There is an 
entry on the 30th Chait to the effeet that 

` Sukhnandan Singh was sent to eall Baidji 
of Pasaur on assonnt of тай illness 
and that the expense insurred in respeost of 
this was Res. 2-3, Then there are number 
of entries for purahasing sueh articles as 
are given to a person who is ill Оа the 
24th Baisakh the entry runs as follows | 
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Baba Saheb’s death, henee pur 
shase of Sakal 4,".100 
Ghee ,. 200 
Pitambari eloth w 7200 
Bleached malmal .. 16 0 
Dame for lighting the fire wv. 140 


Tho sosount-book, taken as a whole, strong- 
ly supports the ease of the defendants, 


I now soms to tha oral evidense, The 
first witness examinsd on behalf of the. 
defendants ia Mahadeo Singh who says 
that he wasa companion of Brij Nandan 
Singh sinsa bis birth and was in his, 
servios aad is nox in the serviea of the 
widow. There is no sross.examination to 
suggest that he was not on sush intimate 
terms with Brij Nandan and his widow as he 
asserts. His evidense is that Brij Nandan 
was ill for 25 daya before his death, that ba | 
was treated by Rim Kirit Panday of Pasaur 
for his illness and that he authorised his 
wife, Chandrama Kuer, to adopt a ehild and. 
that he was present when he gave ‘the 
authority. Ths learned Snubordiuate Judge 
has rejeeted his evidenss on the grouad 
that he was an interested witness, Aasording 
to him, to quote his own words, "there ia 
a wide field for his profit should tbe alleged 
adoption stand", but it seems to: me that if 
tha plaintiffs’ ease is tras, namely, that 
Mahadeo hada great irflienas over Ghand» | 
rama: Kuer there was.equally a wide field for 
his profit even if there was no adoption, 
Chandra Kuer was entitled to ratain pos. 
session of tha properties until her death and 
Mahadeo, as her Caief Offiser, might be ex- 
paated to makesome profis out of that estate 
if, as the learned Sabordinate Judge says, ha 
put forward the adoption in , order to make 
profit out of it, It may be pointed out that 
the plaintiff ваза in the plaint is that 
Mahadeo Singh was the Tashildar of Brij 
Nandanand that on the plaintiffs’ complaint 
against him Brij Nandan had dismissed him 
from servies aud that after the death of Brij 
Nandan Mahadeo Singh won'over Jagatraj 
Kosr'and Ohandeams Kaarand got himself 
engaged as their agent and that he obtained 
fall sontrol over the ladies and exerted undua 
infaenes over tham, ‘Bat it isramarkable ` 
that this sasa таз :поб to pul t2 Mahadeo- 
Singh in the witoess-box, [n my opinion, 
there is no substantial reason for rejeeting 
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the testimony of Mahadso Singh espasially 
аз he wasintimately acquainted with Brij 
Nandan and presumably knew his affairs. 
If, indeed, the boy who is alleged to have 
been adopted was ia any way related to or 
sonnested with Mahadeo Singh, there would: 
be ground for viewing his evidenes with 
some amount. of :uspiseion, Bat that is 
not the suggestion of the plaintiffs. Their 
suggestion, on the other hand, is that 
Mahadeo was so enraged by reason of the 
fast that at the instanes of the plaintiffs 
he was dismissed from service by Brij 
Nandan that he entered into а sonspirasy with 
Gokula Prasad Singh to introduee Gokula’s 
son.into the-family as the adopted son of 
Brij Nandan. This ease . was nob put to 
Mahadeo. and we cannot investigate it, The 
next witners is Raghunath Singh, who is 
a Zamindar and a ao-sharer of Brij Nandan, 
having an ineome of Rs. 5,000 a year, His 
evideneeis that, upon ressiviog the informi- 
tion of Brij Nandan’s illness, he want to 
his houap (o see him, 
stayed with Brij Nandan for two days and 
left his house threo days befcra hia death. 
He says; further, that Brij Nandan was 
ill with fever and there was a rise and 
fall of his fever during the time that he 
stayed there, He asserts that, in his рга. 
senee Brij Nandan oalled Chandrama Kuer 
before him and gave authority to adopt 
а son to him. The next witness is Sheo- 
nandan Singh, brother of Chandrama Kuer. 
It is somewhat diffisult to rely on his 
evidence as he eould not have been more 
than -15 years at the time of the death of 
Brij ‘Nandan. Bat it must be remembered 
that his evidenes is against his apparant 
interest, the faet which the learned Sub- 
ordinate. Judge did not at all take into 
sonsideration, If the adoption did not take 
place, his sister remained the proprietor 
of the properties. If, however, it took 
plase, then she was divested of any interest 
whieh she might possess in these properties. 
-The next witness is .Basudeo Singh who 
deseribes himself as a Zamindar and a 
sultivator, His ауідепев is that his father, 
on reseiving the news-of Brij Nandsn’s 
illness, sent him to Brij Nandan’s house 
and that he was astually present when the 
authority was given by Brij Nandan to his 
wife -to adopt (а son to. him. The only 
fhing;that ean be said against this witness 
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is, that there was a sriminal ease between 
Mahabir Singh, hi: gnele, aud plaintiff No. 1, 
The next witness is Indra Dawan Singh, 
a substantial Zamindar, having an insome 
of Ез. 19,00 а year. There із no reason 
whatevar why his evideno» should not be 
asospted, espesially as he із поё in the 
slightest degree interested in the ease. His 
evidence is that three days before the death, 
Brij Nandan's servant same to him with 
a message that his master was seriously ill 
and that he wanted £o ses him, Brij Nandan 
obviously had sent for him and the others 
who: have givan evidenea in the oase in 
order ‘that he might give permission to his 
wife’ to adopt a son to him in tbe presenes 
of respestable witnesses His evidease is 
that, in purazansa of the message whieh 
had been sent to him, he west бо Brij 
Nandan's house and was aoetually present 
when th» authority was givan to Ohandrama 
Kasr to adopta son, It is suggested that 
this witness was an aseused in the базе 
brought by plaintiff No. J, butthe sugwe3s 
tion was not put forward to him and it 
would be most unfair to eonsider it in 
connection with a witness who apparently 
has no sort of interest in the dispute between 
the plaintiffs and the defendants, 

It is unneessary to go through all the 
evidenes addused on behalf of the defend. 
ants. It is suffisient to say that it appears 
tous to ba reliable and of a class superior to 
that to whieh the witnesses oalled on behalf 
of the plaintiffs belong. Their evidence re- 
eeives strong sorroboration from the ascount- 
book whioh has been adduced in tbe ease 
and there is no reason whatever why it 
should not be aeted upon, I ought to men. 
tion that the evidenee of the ladies wha 
were eximined on eommission have made 
a deep impression on me. They seem 
to hava given their evidence in в straight 
forward manner and there is no prima facte 
reason to rejest their testimony. I quite 
eonsede that, if Ohandrama Kuer had ste 
tempted by adoption to benefit her father's 
family, her evidense might be open to very 
grave suspicion: but the adoption whieh she 
sets up is that of the son of a nephew of her 
husband. The adoption was a natural ona 
and against her pesuniary interast. There 
ia no suggestion in the ease that there was 
any enmity batwaan her ani the plaintiffs 
and there із no reason at all why в 
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‘should bave divested herself of her pro. 
prietary interest in the estate in favour of 
one who did not beldhg to her father’s 
family, but was a relation of her husband; 
spesially as there is no sugzestion that 
there wa3 any enmity betwean her and the 
plaintiffs, 

: The learned Subordinate Judge thought 
that the surrounding cireumstanses stood 
against the вазе of an adoption. The learnad 
Subordinste Jndge ascepted tha following 
fasts for his desisjon on the point. Brij 
Nandan had no i:sne by his first wife 
though he had lived with her for 12 
gears from the time of the marriage. Нә 
then marriod defendant No. 1 and his 
married life with Chandrama Kusr did 
not last more than six ог sevenyears, 
In the opinion of the learned Subordinate 
Judge, it is improbable that Brij Nandan 
should have given an anthority to his wife 
to adopt a воп as there was no reason why 
he -should not have a ehild by her before 
his death, If the case of the plaintiffs that 
‘Brij Nandan died suddenly ba acsepted, then 
there may be something in tbe view whioh 
has been taken by the learned Subordinate 
Judge ; but, in my opinion, the plaintiffs 
have entirely failed to establish that Brij 
‘(Nandan died suddenly. I accapt the oase 
of the defendants that Brij Nandan had a pro: 
trastad illness lasting for 24days. if that be 
во, then what are the faota P First, that Brij 
Nandan married Chanira Kuer, obviously with 
the intention of having son by her; sesondly, 
he wus cerious y ill and it may be that he took 
the view that he will not resover, 16 is not 
possible to say what was inthe mind of Brij 
Nandan as he lay illfor 24 daya: but, in my 
opinion, there is nothing improbable in the 
atory set up by Chandrama Kuer thai after an 
illness: lasting for 24 days Brij Nandan gave 
authority to adopt a son to him, Ths 
Jearned Subordinate Judge thought that 
аз on the evidense of defendants the ^oondi- 
tion of Brij Nandan had not materially 
shanged on that eritisal day, namely, the 
'91st Baisakh it is improbable that he oould 
have given her permission that day. That 
js the first line of attaok adopted by the 
learned Subordinate Judge." The question, 
in my opinion, is not what visw the defend- 
auts and their witnesses took of the 
illness of Brij Nandan, but whas view Brij 
Nandan himself took of it, As to that 
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there ean of courae be no evidense. The 
learned Subordinate Judge, then, ehaoging 
his line of attack, thought that Brij Nandan 
must haye had brain somplieations on the 
21st Baisakh and, therefore, he was not in 


в proper state of mind to give avy authority 


to' his wife to adopt a son. The foundation 
for this opinion is, {hat there are entries 
ia the book of assount showing that Kasturi 
and Attar were purshased on the : Oth and 21st 
Baisakh. ТЬе learned Subordinate Judge says 
that everybody knows that Kasturi and Attar 
are given to a patient when ста are brain 
oomplisations and that assordingly if the de- 
fendants’ assount-baok ba genuine, Brij Nandan 
was suffering from brain sompliestiors on 
the 21st Baisakh, In my opinion the reason- 
ing is far too spesulative to merit any 
examination. Itmay ba that these artioles 
were purehased for fature use, if ossasion 
arose for them, bub no eonelusion oan be 
founded on the sole fast that Kastari and 
Attar were purohased on the 20th. and 21656 
Baisakh., In my opinion, having regard to 
the faet that Brij Nandan bas lived through 
at least 18 years of married life without 
having a son the story told by the defendants 
besomes inherently probable. I hold that 
Brij Nandan did give authority to Ohandrama 
Kuer to adopt ason to him. i 

The next question is, did Ohandrama 
Kuer adopt a son in pursuanee of the 
&uthority whieh was given to her ? Now, 
on this point tbe evidence is all one way ; 
but the learned Subordinate Judge has.eome 
to the extraordinary eonelusion that there 
was no adoption by the widow. Now, it 
may be pointed out thatif, in fast, Ohand: 
rama Kuer wanted to set up defendant No. 
2 as her husband's adopted son, there -ia 
no reason at all why she shoald not bave 
gone through the eeremony.of adoption, 
The question would have stood on а different 
footing had it been -raised after the 
death of Ohandrama Kuer., There ів 
absoultely no reason to hold that.there was 
in fast no adoption when if was in -the 
power of Qhandrama to go through the 
peremony of adoption, The evidense,in my 
opinion, is oonelusive on tha point. It appears 
that, before the adoption, .Obandrama ‘Kner 
took-the preaantion for asking -for Polise 
help asshe thought that the plaintiffs might 
eroate disturbanees, Exhibit А ів а persona] 
diary of Suk-Inospestor B; Е, Roy aad ‘hh 
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report -shows- that- he “- left the Polise 
station for Bardiba with s»nstable Soleman 
and Sukhdeo Missir to see that -no breach 
of the pease takes plase atihetime of adop- 
tion .of a son to Chandramo», as orderad. by 
- the Magistrate.” The Sab- Insnestor has 
given evidense in the саве, and he says thal 
he did not go to Burdiha in order. to 
‘Preserve peaee, The learned Vakil for the 
g respondents has argued that his evidense of 
adoption (ic) for he does not say that he was 
present ^at the eeremony of adoption, This 
is true ; but the evidenee of the Sub-Inapestor 
proves tbat Ohandrama Kuer had mada 
preparütions for the adoption. In 
‘opinion, it is impossible to BBy 
that па adoption in fast took- plase if 
Qhandrama Kuer had in faot asked for Polise 
and was prepared to go throvgh, the aeremony 
‘of adoption. With what objest, it may be 
: 'aeked, would Chandrama  Kuer not go 
" “through that seremopy if it was hor desire 
о дово Р There is no evidenea on the 


other’ side worth eonsidéring, Thsy 
.Were admittedly not present at the 
-adoption and their evidense cannot 


| possibly establish anything. In my opinion, 
there ia'ábundant evidenee to establish that 
+, dafendant - No.2 as: in fast adopted by 
est defendant No. 1 on:the 17th May 1916. 

I woald allow this appeal, set aside the 
jadgment and desres passed "by the learned 
- Subordinate Judge and dismiss: һе plaintiffs’ 
' Sguit with eosts in this Court and in the Court 
below. 

Aout, J.—I agree. 
> м, 0. А, 

* Appeal allowed. 


ALLAHABAD HIGH COURT. 
‚Ёкбонр' Civit, Аррилт, No. 198 or 1920, 
'Mareh 16, 1922. 

Preseni : —Mr. Justieo Lindsay and 
Mr. Justice Stuart. 
Chaudhri GOBERDHAN SINGH - 
AND OTHERS — PLAINTIFFS —APPELLANTS 
versus 
- Ohaudhri RAM BADAN SINGH 


`= DEFEND INT ~RESPONDEST 
Malicious prosecution, action for—Evidence, neces. 
sary—dJudgment of Crinvinal Court, whether sufficient; 
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In an action for malicious prosecution the plaintiff 
has to prove first that he was innocent and that his 
inuocence was pronounced by the tribunal befure 
which the accusation wasémade and it is not sufficient 
to put in the judgment of the Court which acquitted 
him. [p. 66, col. £] 


Sesond appeal against a deoree of the 
Distrist Judge, Вэпагәз, dated the 116 
November 1919, 
` Dr. M.L Араббай, for the Appellants. 

Ме. Н, К, Muker $ and De. K, N. Katu, 
for the Respondent, 


JUDGMENT,—This appaal is against a 
desre» of the  léarned Diatriet Judge of 
Banares upholding a desree of the Ad. 
ditional Sübordinats Judge dismissing a 
suit for damages for malieious prosecution, 
The defendant-respondent made а raport 
ata Polisa S‘ation to the effeet that gsr- 
tain persons had eommitted a гі: and had 
assaulted him, being dirested to do so by 
the plaintiffs-appellants. The Additional 
Subordinate Judge found that the witnesses 
for ths plaintiffs who deposed that no sush 
fioí as that dederibed in ‘the report hal 
baan ‘sommitted, were not worthy of eredit. 
Нә found that the witnesses for the defend- 
ant who dsposel that sash riot had takin 
plasa ware worthy of eredit and he dia. 
missad the suit for damages for malisious 
prosesution on ths olsar finding that the 
eomplaint made by the defendant was in 
fast true. He took a  oompletely differant 
view to the view-taken by the Criminal 
Oourt whish had“found that the somplaint 
was not substantiated. 

The learned Distriet Judge would haya 
been batter ‘advised to have  eonüned 
himself to the’ point to "which the Ad. 


. ditional Subordinate Judge had dirested 


his attention. ‘The view that ‘he ‘took 
mus’, ‘however, be supported, Ib isas fol. 
lows: He déeidél that inasmush пз the 
evidenss produeed by the appellants wan 
unworthy of belie’, their suit esuld not 
suasced. They set out to prove а speoi- 
fis oase that nothing of avy kind had 
happened as alleged ia the plains, “Thay 
undoubtedly are found by the learned Dis- 


.triet Judga to Һауа failed to prove that 
` @ase. | 


In appeal it has baen argued that 'al? 
that- "the appellants had to do for tha 
purpose of, proving the falsity of the as. 


'ensation was to put in the judgmenf of 


. view, 
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the Criminal Court whieh tarminatedia their 
aeqiittal. We do ng, however, ásespt this 
In the words of Bowen, L. J. in Abrath 
v. North Eastern Railway Oonpany (1): 
"In an aetion for malisions prosseation the 
plaintiff bas to prove first that he was 
innosent ond that his innosenee was pro- 
nouneed by the tribunal before whieh the 
* gesuaation was made,” . 

In any eireumsianees, we earnot disturb 
the finding of the learned Distriet Judge. 
We aecept his view that in the cireum- 
stanees of this рагііво]аг ease the plaintiffs 
had failed to surmount their · first obstacle 
inasmush as the evidenee whieh they pro. 
dused in support of their ease was unworthy 
of belief and did not establish their invo. 
dismiss this 


sanea, Wea would; therefore, 
appeal with sosts ineluding fees on the 
higher ceale, 
J. P, 
| Appeal dismissed, 


^ (1) (1883) 11 Q. В D. 449 nt p. 455; 62 L, J-Q. В. 
620; 49 L, T. 618; 32 W. R. 50; 47 J.-P. 692. 


CALOUTTA HIGH COUBT. 
APPEAL FROM APPELLATE DEoREE No, 1496 
or 1920, _ 

January 12, 1922, 
Present:—Mr. Justiee Newbould. 
ABHAIPADA SJROAR, MINOR BY нів BRC- 
TAER AND NEXT FRIEAD RAM PADA 
SIRKAR AND OTHERS—PLAINTIFES— | 
APPELLANTS 

1 versus 
. ATOR DOME —DsFENDINT— 
Р . RESPONDENT. ; 
Bengal Tenancy Act (VIII of 1885)— Transfer of 
Property Act (IV оў 1884)—Under-tenancy —Eject - 
ment— Law applicable, 


. ' Where it is established that the jama of an under- 
tenancy, from its inception, contained agricultural 
as well as homestead land, a suit to eject the 
under-tenant is governed by the provisions of the 
Bengal Tenancy Act, and not by those of the 
Jfransfer of Property Act. [p. 67, col. 1,] 

Where the terms upon which a' tenancy was 
giéated cannot be proved by direct evidence, the 
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subsequent conduct of the parties may be considere d 
with a view to determine the nature of the tenancy: 
[p. 67, со! 2] 

Appeal against a deeree of the Distriet 
Jadge, Murshidabad, dated the 24th of 
Mareh 1920, reversing that of the Munsif, 
Ist Court, at Berhampore, dated the 23rd cf 
Desember 1915, 

FAOTS appear from the judgment. 

Babu Monmohan Bose, for the Appellants, 
~—I submit that it is for the defendant to 
establish that the јата of 10 cottaha «оп. 
tained at the time of its creation agrioul- 
tural land as well as homestead. If he 
ean conelutively prcve that he ean invoke 
the provisions of the Bangal "Tenaney Aet. 
The охиз of proof lies upon the defend- 
ant. 

I further submit that the learned Judge 
should not have reversed the desision of 
the primary Court without coming toa full 
and glear finding that the jima of 1C cottahs 
contained at its ineeplion agrieultural lard. 


"There has been no direst oevidenee given 


regarding the ineeption. of the tenaney. So 
your Lordship .is not to be bound ly the 
findiog of the learned Judge whieh ke ав 
some to on insuflsient evidenee, I ebal- 


‘lenge the finding by reason of its inade- 


quasy. А mere pte diatt of the lower 
Appellate Court eannot- fetter your Lord. 
Ship's deeision, Your Lordship sannot read 
more things in the judgment than it aon. 
tains. What 1 insist оп is a remand for 
proper adjudication on evidenos to be addused 
Еу the defendant, : БЕ 
Babu Atul Ohonira Dutt for Babu , Pesin 


“Ohandra Mullick, for the  Respondent.—1 


admit that the learned Judge is not happy 
in his language and that has ereated eon- 
fusion in the mind of my learned friend. 
What ean be the relevaney of Babu Ram Roy 
v. Mahendra Naih (1) as quoted by the 
learned Judge? The subsequent sonduet 
of the parties also must be eonsidered 
when no direct evidence is available, Re. 
mand is out of the question in view of the 
finding cf the learned Jcdge in the lower 
Appellate Court. - . 

Baba Monmohan-Bose replied in short, 

JUDGMENT.—Thia appeal ів. ' preferred 
against а deoree cf the Р:вігіві Judge of 
Murshidabad, reversing decree of the 
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Munsif, First Court, Berhampur, for ejeotment 
of the defendant, The fasts of the oase are 
as followa:—The land in suit is an area 4 
cottas and two chitiaks and forms part of 
а јата cf 10 cofltahs whish at one time 
bélonged to one Patai Sheikh and was pur- 
"ehased at an exeeution sale by the father 
of the plaintiffs, After his purebase the 
plaintifi’s father sub-let a portion of it to 
the defendant who ossupied it as homestead. 
The plaintiffs brought this suit on the 
ground that the defendant’s tecansy had 
been terminated by notiee to quit under the 
Transfer of Property Ast, The lower 
Appel.ate Court has dismiesed the suit on 
the ground that the Bangal Tenancy Ast 
and not the Transfer of Property Aet is 
applioenble. 

Oa bshalf of the áppellànt the following 
atatsment of law in the judgment cf the 
lower Appellate Court i is not disputed: ^" If 
the ‘defendant oan establish that the jama 
of 10 coltahs contained at the time of its 
sredtion agrieultaral land às well a4 home- 
stead, the eontention:that thé Bengal Tenatey 
Aet applies must prevail." Itis sontended 
on` behalf of the appellant that though the 
lower-Appellate Court has in the statement 
‘ofthe law rightly thrown the onus on the 
defendant he has in diseussing the evidense 
shifted the burden on to the" plaintiffs, and 
farther that that Court has not some toa 
finding that the jama of ten ccttiks воп- 
tained at the time of its ereation agrioultural 
land, 

Thera does not seem to be mush substanse 
in the firat objestion. There is no direst 
evidence as to the oommencoement of the 
tenansy, Воб in disesssing the svidenos as 
.to the use to whieh the land was put sinea 
the time of Patai Sheikh the lower Appel- 
late Ocurt bas sonsidered the evidence on 
both sides and bas some to a finding that 
since that time the gama of ten cottahs 
insluded the agrisultural or hortieultural 
land, That finding E must acc3pt in second 
appeal. 

The queMion remaina whether that fnd- 
ing is suffisient. Itis nota finding whieh 
expressly complies with the condition: set 
out by the learned Judge on the earlier part 
of his judgment, There is not a distinet 
finding that tbe јата of ten` coftaks воп: 
tained agrioultoral land atthe time of its 
creation, ` But reading tbe judgmentas a 
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whole, I hold that the learned Jadge meant 
to. some to sush finding. After eoming 
to the finding stated above the learned 
Judge said: “ Therefore, in ascordanes with 
the ruling.in Babu Ram Roy v. Mahendra 


"Nath (1) the defendant must ba held to 


be an under.tenant under the Bengal 
Tenansy Act.” The ruling sited sould not 
be made appliesble unless the tenansy aon- 
tained agrisultural land at the time it was 
created. Inthe вазе of Bamapada Roy v. 
Midnapur Zemindary Оо. Lid., (2) it was held 
that where the terms upon whieh a tenaney 
was ereated sannot be proved by direct 
evidense the subsequent sonduet of the 
parties may be sonsidered with a view to 
determine the nature of the tenaney. I 
think the learned Judge by oversight has 
omitted to state that from the use of the 
land sinse the time оё, Patai Sheikh he 
draws в further inference that the jama from 
the time of its areation wa3 an agrisultural 
tenaney. Taking this view I hold his desi. 
sion i» right and dismiss this appeal wih 
aosta. 
W. С. A, & В. N, 


Appeal dismissed, 
` (2) 16 Ind. Cas. 876; 16 О.І. J. 822, 





ALLAHABAD HIGH COURT, 
First APPEAL FROM ORDER 
No. 177 or 1921, 
April 27, 1922, 
Freien : —Mr. Justiea Piggott 
and Mr, Justice Walsh, 
SABAL SINGH ~ Derexoant— 
APPELLANT 
versus ; 
SALIK RAM SIn GH—PrAINT,FF—- 
RESPON- ENT, 
Appeal, second —Fínding ој fact—Erroneous view of 
law — Finding inconsistent with facts established —High, 
Court, power of, to interfere, 


Where the finding of an Appellate Court proceeds 
upon an erroneous view of the law, and is inconsist- 
ent with the facts accepted by that Court aa 
established, the High Court will interfere to set 
aside the finding. [p. 68, col. 2.] 

First appeal from an order of the Distriet 


Judge, Azamgarh, 
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Mr. U. 8. Вајра? for Mr. К. N, Laghate, 
for the Appellant, 
Mr, Iqbal Ahmad, for*the Respondent. 


JUDGMENT. 

Priaaotr, J.—The question in issue in this 
suit was whether two brothers, tarja Singh 
end alik Ham Singb, were or were not 
members of a joint undivided Hindu family 
at tke time of Sarju Singh’s death. The 
-- Tris] Court found that there had been 
‘separation and had given very strong reasons 
for that opinion. The  learred District 
-Judge hae, on appeal, resorded a sontrary 
finding and it has been pressed upon us that 
we ought to aeeept that as a finding of faot, 
He.bas undoubtedly endeavoured to resord 
it as a finding of fast; but in arriving at his 
eonelusion, he has misrepresented the law 
on the point and he has used expressions 
in-bis judgment ineonsistent with own finding. 
The prinsipal point against Salik Ram Singk, 
who was the plaintiff inthe suit, was that 
he һай made statements while under 
examination whieh virtually amounted to 
admitting that tkere had been separation. 
We know that there had been separation in 
residenee and in mese, for Salik Ham Singh 
bad gone to Caleutta and taken up service 
there, while Sarju Singh was living af bome 
and looking after his- eultivation. Sarju 
Singh sold a *rpeeifigd^half share in the 
aneestral property, deseribing the same as 
his own share; and later on Salik Ram Singh 
himself scold the remainder ard deseribed it 
as his own share. The learned District 
Judge himself, indiseussing tbe plaintifi’s 
deposition, rays that what the plaintiff 
depcsed was that in the joint properly in suit 
heard bis brotker, Sarja Singh, each had a 
balf share. If eash ofthem was the owner 
of a defined half share, then there had been 
а sptoifiation of shares svíliaient, under the 
eireumstanees of the present sace, to eomplete 
the breakup cf the joint family and to 
eoustitute eash of the brothers a separated 
‘Hinds. 16 has been scntended before us that 
the lower Appellate Ocurt bes aeted upon 
the evidence as а whole, and there ir, ro 
doubt, sore foree in this argument, What 
the learned Distrist Judge, however, ввув 
.regarding tbe rest of the oral evidenee is that 
| (be Мары} "admits" that tbe defendant's 
witnesees also zay tl at Sarja Singh was joint 
with the plaintiff. Now, the Trial Court bad 
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noted that eertain wiknessés for the defendant 
had made statements against the defendant 
and in favour of the plaintiff's sontention, 
He went оп to say that those witnesses had, 
in his opinion, been won over by the other 
side and were deposing falsely. The lower 
Appellate Court has not said that it believes 
those witnesses, and if із  serlainly 
unsatisfastory in a high degree toree a 
sarefully reasoned judgment dealt with on 
appeal as that of the Trial Oourt has been in 
this instanse. tis suffisient, however, for 
us to say that, in our opinion, the finding of 
the lower Appellate Court proseeds upon an 
erroneous view of the law and that it is nota 
eonsistent finding, inasmueh as in his review 
of the evidenoe, and ‘more  partieularly 
cf the plaintiff's own deposition, tho learned 
Dietr:et Judge has reeited, and apparently 
aecepted яв established, faeis which would 
be suffüizient to eupport the sonelusion 
arrived at. by the First Court and whieh 
are  ineonsistent with the firding of 
jointness ‘recorded by the lower Appellate 
Court, Under the s‘raumstarses угз think we 
are warranted in setting aside what we 
eousider а elesrly erroneous finding and 
restoring tho desision of the Trial-Court, 
We do asecrdingly set aside the order and 
deeree of the lower Appellate Court and 
restore that “of the Court of first inatanes, 
with ecstscthroughont. i 

Wasa, J.—l agree. I think the ense? 
rélied upon by Mr. Uma Shanker Bajpai, 
although not an au'hority for anything but 
iteelf, as it dies nct purport to lay down 
apy  prinsiple, and indeed the Judieial 
Commissioner from whom the appeal таб 
brought bad overruled the Distrist Judge 
on a question of faot, so that their 
Lordships were free to take their own 
view of the matter, does, on the other 
hand, justify the view that where 
fundamental fasts are admitted by a party 
inconsistent with bis «sare ard with his 
testimony, it does besome а question 
of law whether, for example, joint. 
neés or separation ean legitimately be found 
on such evidente, or to put it as their Lord- 
ships put it in the вағе in questior: 

“The eonelusion in this cage before us that 
ihe plaintiff was a member of a joint family is 
not a sound ora legitimate sonclusion on the 





*See Amritrao v. Mukundrao, 68 Ind. Cas. 806 
(P.0,)— Là ] 
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faots proved and it, therefore, may be 
interfered with ав an erroreons legal sonelu- 
sian,” ‘ 

The learned Judga himself has done hi 
best to support this view of the matter 
inasmush as а eentenge inthe basis reasoning 
of his judgment contains а somplete miastate- 
ment of the law, namely, the raferenea tc tke 
separate dealing of the balf share in the 
joint property. 1 sbould not baye thought it 
певевєату to add a»ything to what my brother 
has said had it not been for tbe singular 
features of this jadgment whioh may ba dae, 
it ia true, to earelessness, but for whish at 
present I am unable to suggest any reason. 
ableexplanation. The learned Jadge, uses 
this expression, whioh in itself, i1 a misuse 
of language, in referense to a Jadge whose 
judgment ha is reviewir.g in appeal. 

“The learned Munsifadmits that the de- 
fendant’s witnesses say that Sirja Singh was 
joint with tho plaintiff."- — 

» A learned, Jadge or Munsif does not 

admit," and the use of sush language is 
totally mirsonceived and'out of plase in an 
Appellate Court’s julgment, But tbe fast ia 
that the learned ‘Mansif wis eareful to stata 
what was the sworn testimony of the defend- 
ата witnesses to waom tha Distriss Jadge 
rafors and to add that ia his opinion they 
were unworthy of belief baedure they had 
been got at by the other side. Jf that is so, 
it would appear that.in the opinion of the 
Munsif there has Ызэп а sartaia &mount of 
astivity on the plaintiff's side independ sntly of 
the prssesdinga in Oourt, and it would be well, 
in my opinion, if the learned Јсӣ зө, to whom 
в вору of this judgment &hoald be sant; 
would send an explanation, at any rats, to me, 
ofthe pàssagés to whieh 1 have reférred in 
his jadgmaat, 


WwW. С: A, 
Apreal allowel, 
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LAHORE HIGH COURT, 
Lertress Parent Aperan No. 186 or 1920, 
December б, 1921, 

Present :—Sir Shadidial, Кт,, Ohief Justies, 
and Mr. Justieo Harrison. 
JAMNA: DAS—PLuNrIFF—ÁPPELUANT 


versus 
MURLI DHAR - D£ERA4DANT— 
RESPONDENT, 
Civil Procedure Code (Act V of 1909), з. 20— 
“Carries on business" meaning of—Joint Hindw 


family, members of, position of. 


A man may carry on businoss cithor personally 
or through an agent, aud although the manager of 
а joint Hindu family is not liable to account to the 
sleeping partners in precisely the same way as the 
manager of an ordinary business, his position 
approximates more nearly to that of an agent than 
to any other Пе acts on behalf of the family and 
in its interests and it must be heli that each 
individual member of the family carries on business 
wherever а branch of the family firm is іп active 
existence. He is, therefore, liable to be sued even in 
a purely personal suit at any of these places just 
asa partner in an ordinary partnership is liable to 
be sued wherever a branch of the business exists, 
[p 73, col 1]. 

Letters Patent Appeal from an order of 
Mr. Justise Broadway, dated the 29th 
November 1920, affirming that of the Senior 
Subordinate Judge, Amritsar, dated the 5th 


January 1920, 


Bakhshi Tek Ohan2, for the Appellant. 
Pandit Sheo Narain, Б. B., for tha Кэ. 
spondent, 


JUDGME XT, —The only question in this 
saro is whether the Amritsar Courts have 
jurisdistion and what is the meaning to be 
attached to the worda “ carries on business” 
in seosion 20 of tte Code of Civil Prosedure 
when applied to iadividual members of a 
joint Hindu family. A suit for damages 
for malieious prosesution was instituted by 
the plaintiff Jamoa Das against Marli Dhar 
personally in Amritear. The plaint was 
returned by the Senior Subordinate Judge 
for prosecution in a sompetent Oourt. The 
plaintiff appealed and it was held by the 
learned Single Judge in Obambers, who 
heard the appeal, that the Amritsar Courts 
had no jurisdistion and that the plaint had 
been rightly returned. From this order the 
present appeal has been lodged, There ia 
no dispute as to the fasts, The suit ia purely 
personal in its eharacter and seeks damages 
for a tort alleged to рате been eommitted 
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by the deferdant who took unsussessfal 
proeeedings against the plaintiff under see- 
tion 500, Indian Penal Code, in the Hissar 
Distriet. This defendang Миг Dhar and 
his father, Tara Ohand, form a joint Hindu 
family sarrying on а business as sneh with 
headquarters at Bhiwani in the Distriet of 
Hissar, Тага Chand, the father, is the 
manager and as sueh not only dirests and 
sontrols the business at Bhiwani but alas 
а braneh whieh.exists in Amritear. It is 
argued with eonsiderable foree that inas. 
mush as the defendant-has admittedly no 
personal eontrol over either braneh and as 
the business is entirely eondueted by his 
father, who is nof responsible to him in 
tbe same way as а managing partner or an 
agent in а partvership based оп a contrast 
he ean only be caid to have had an interest 
in the business and that this is not the 
same ав Sarrying on business. This view 
was aeecpted by the learned Judge in 
Ohambers. Now, а man may earry on busi- 
ness either persorally or through an agent, 
and although е manager of a joint Hindu 
family is not liable to aceount to the sleep- 
ing partners in presisely the same way as 
the manager of an ordinary business, his 
position approximates more nearly to that 
of ап agent tban to any other. Ho asts 
on behalf of the family and in its interests 
and, ir our opinion, 16 must be held that 
each individual niember of the family earries 
on business wherever a bransh of the family 
firm із in aetive existense. He ie, there- 
fore, lisble to be eued even ina purely per- 
sonal suit at any of there places just as 
& ‘partner in an ordinary partnership is 
liable to be sued Wherever a branch of the 
business exists. Tho words used in sastion 
20 are perfastly elear, and it is eonseded by 
the learned Counsel for'the respondent in 
this ease that were his client a member of 
a partnership carrying on: business at Bai 
wani and Amritear in the same way as 
this frm, managed by his father, earriss 
on business he.would be liable to be sued 
in his personal, eapaeity in either place. 
He is, therefore, liable as a member of the 
joiot Hindu family, We assept the appeal 
with sostas and set aside the order of the 
learned Judge in Chambers and that of the 
Subordinate Court, We hold that the Sab. 
ordinate Judge ia Amritsar had jurisdistion 
to try the snit and we direst him to prossed 
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with if and to dispose of it on thé ` 
merite, 

7. E, 
Appeal accepted. 


ALLAHABAD HIGH COURT. 
Звоомр Civic АррвАг, No, 106 or 1920, 
April 10, 1927, 

Present :i— Мг Justice Rafique and 
Mr Justice Piggott. 
PANCHAETI AKHARA MAHA 
NIRBANI— PraisTHIFE— 
APPELLANT 
teraus 
Тик SECRETARY or STATE ron 
INDIA ın COUNOCIL— DxreENDANT— 

RESPONDENT. . 
Cause of action —Plaintiff deprived of goods by 
erroneous order of  Magistrate-——Suit for damages 
against Secretary of State, whether maintainable. 


Plaintiff was lawfully in possession of certain 
ornaments as pawnee, which under the orders of a 
Magistrate he made over to the Police for production 
in Court in a oriminal case: subsequently the orna- 
menís were made over by an erroneous order of the 
Magistrate to the original owner Plaintiff obtained 
an order from the triminal Coart directing ‘the 
person to whom the ornaments were made over to 
re-place them in the possession of the Court, or 
else to make good their value; after only a trifling 
sum had been realised from him on account of 
their value, he became insolvent, whereupon the 
plaintiff brought the present suit for damages 
against the Secretary of State: ý 

Held, that the plaint disclosed no enuse of action 
against the Secretary of State, and thatas the 
Vriminal ourts were not the servants or agents 
of the Secretary of State he was not liable for 
damages if they made a mistake [p 71, cols. & z2.) 

Seound uppcal from u deeree of the Dis. 
triet Judge, Allahabad, ; 

Dr. Kailas Nath Katju and Mr. Kashi Narain 
Malaviya, for the Appellant 

Mr. Lalit Mohan Ва eri, for the Respond» 
ent, 

JUDGMENT.—This was а suit for dam- 
ages against the Sesretary of State for India 
in Oouneil. The plaintiff firm states that 
it was lawfully in possession as pawnee of 
eertain ornaments ; that it made them over to 
Gopal Bam, Oouré [nspeetor, Fyasbad, upon 
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hia stating that the prodaetion of the same 
"was nesessüry under an order of the Magis. 
trate in Re - King- Emperor v. Shambhu Dayal 
and Girdhari Lal under. seetion 420 of the 
Indian Penal Code, whish was pending in the 
Criminal Oourt at. Fyzibad." 
gesording to ‘the plaint, the” ornaments in 
question were made over | to their original 
owner, one Pasbpat Nath, “by the Court of 
the Pargana Offiosr" at Fyzibad. The 
sriminal ease in question had. Бөөт tried’ by 
the Court of the Assistant Sassions Judge of 
Fszibad, and that was undoubtedly the proper 
Court to pass orders, regarding the disposal 
of property in respect “of whioh the offereo or 
offenses set forth ia the sharge tried by it had 
been sommitted, The plaintiff firm very 
properly applied to the Assistant Sessions 
Judge for relief and obtained an order from 
that Oourt directing Pashpat Nath to ro plase 
the ornaments in tbe possession of the Court, 
or else to make good their valus. This woul’, 
of eourse, have satisfied the plaintiff; but it 
so happened thaf Pashpat Nath was unable 
or unwilling to re place the ornaments and 
that he besame insolyant, after only a tr fing 
sum had been reslised, from him on aseount 
of their value. The plaint asserta that “the 
Criminal Court at F 2 bad showed negligenee 
and slaskness in realising the remaining 
amount due from Pashpat Natb ;" but admita 
that, onse ke had been "declared insclyent,”’ 
nothing more was to be realssd from him. 
It is clear, therefor&, from the plaint that 
the aets or omissions by whieh the plaintiff 
alleges hirsslf to have bien damnified were 
perpetra'ed by :— 


(0 Gopal Ram, Court Inspsetor, F,z. 
abad. 

(i) The Court of the Pargana Offiser at 
Fyzibad, 


(iit) The Court of the Assistant Sassions 
Judge at the same plase, 


(iv) The Oriminal Court at F;zibad, 


whieh may or may not be, idential with ihe 


sesond or third of the above, 

It is nowhere alleged in the plaint how any 
of these four was aeting, under the alleged 
sirsumatanees, as servant or agent of the 
Searetary of State for In jia-in Vounei), or how 
the said defendant is liable for damage 
suffered througu the ast of any one of them. 
In short, the plaint diselosas по ezu: of 
aetion against the Seeretary of S:ate for 
ladia in Oounsil The case is very mush on 
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all fonra with Secretary of State for India 
v, Sukhde (1) ; indeed the present plaintiff'a 
position is much weaker than that of the 
plaintiff Sakhdeo, 

The Qoarts balow hae, ho wever, inqaired 
into the fasta of this ease. I5 has been proyed 
that Gopal Ram, Court Inspeetor, obtained 
posseision of the ornaments under а warrant 
lawfully, and very properly, ismed by a 
Court of sompatent jurisdition; the plaintiff 
has no 61039 of action on this ground. The 
return of the ornameats to Pasbpat Nath was 
effested under an order, impropsrly passe] by 
the Magistrate who had eommitted the 
eriminel ease for trial: the proper Court, that 
of the Assistant Sassions Jaige, did its best 
to restify the mistake. These Oourta are not 
the servants or agents of the Ssaretary of 
State and he is not 1:813 for damages if they 
makes mistake, 

The anit has rightly basu diamissad by both 
the Courts below; wo dism's: the appsal with 
eo: ta. 

We С. А. 

Appeal dismissed, 


(1) 2L А. 34l; A. W. М. (1899) 151; 9 Ind. Deo, 
(x. в.) 926 (F.B . 


. LAHORE HIGH COURT. 

Sszcon» Orvis ApPz2AL No, 2625 or 19:8. 
D:cəmbər 5, 1921. 
Present: —M c, Jasties Abiul Rioof and 
Mr, Justies Martineau, 

PIRBHU aND orges8—Puststire3—~ C 
APPELLANTS 
varsus 
ТОТА AND oraxg3—DAFINDANTA — 
Reseorpe srs. 
Punjab Pre-emption Act (1 of 1913), з, 7—Pre. 
emption ~Custom —Proof —Patehabal, Hissar District 
— Judgment based upon compromise, value of, 


The custom of pre-emption does not exist in the 
town of Fatehabad in the Hissar District. [p. 72, 
вої. 2.] 

А. judgment bissl пәэл a compromise or con. 
оэззїэл, taag 5f зэ оэ pr» bative foroe, cannot bo 


+ 
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. PIBBRU 6. ТОТА, 
placed on the same footing às one, in which a custom 


was held_to be proved or negatived after contest. 
‚ [p. 72, cols. 1 & 2 J 

Imperial Oil, Soap and бета Mills, Оо. Ltd. Delhi 
v. Mishah-ud- din, 61 Ind. Cag 325; 2 L. 82, followed, 

"Bhagianti у. Bohan’, Lal, 116 P. R. 190%; 901 
P. W. B. 1908, distinguished, 

Sesond Appeal from a desres ` of the Dis- 
trigt | Judge, Hissar, da' ed the 12th June 1918, 
affieming, that of tbe Subordinate Judge, 
Second Class, Hissar, dated the 5th November 
1917. 

Pandit Nanak Chand, for the Appellants. 

Lala Jagan Nath, for. "the Respondents. 

JUDGME: NT. ~The plaintiffa ' hava sued 
for pre: emption of а honsé in the town of 
Fateh bad i in the Hissar District. Thè lower 
Donita "have sonearret in dismissing the 
auit on the round that | the éxistenee of the 
eustom of pie- -emption in‘that town has not 
been proved, The view of the Trial Court 
was ibat ‘the oustom had originally existed, 
bat had been ‘abrogated: and ' that it was 
dying out in the zeventies and e'ghties, 
sinse when there have been no instances of. 
the exéreice ‘of the:right. The lower Appellate 
Court has not өхрге:вгӣ an opinion on this 
point, but has only desided that the plaintiffa 
Fave not sueseeded in proviog that any 
eustom of pre- -emption prevailed.in, the town 
of Fatehabad when the Pre-emption Ast of 
1913 was passed, and the point for determi- 
nation in this seeond appeal is whether that 
dedision is eorreet, 

Er is pointed ont that Fatehabad is a 
town of Mabammadan origin, but this fast 
doés not materially help the plaintiffs, as it 
dcós not relieve them from the burden of 
proving the exist: :nee of the ecs:om. 

A judgment in a, "eontested suit of 1885 is 
relied upon, bùt as "observed by the learned 
Distrist Judge tbat, snit’ was desided with 
referenes to в desision | in avother suit'a вору 
id Le judgment in wich has'nol baen filed, 

it appears that tbe laim was based cn 

a a eondition in the wejileul-dsz, whieh is not 

_ The _jadgment of 1835 ie, 
evidenee of the. oxisténse of the eustom. 

There- are ihree eate of the years * 1874, 

1882 and 1590, in “whieh decrees for pre- 
emption of honees at Fatehabad were passed 
on sompromiser, but as has been held ia 
Iniperial Oil, Soap and General Mills Оо 14, 

Delhi v. Misbah, ud din (1), a judgment bared 


(1) 61 Ind, Cas, 825; 2 1, 88, 
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upon а sompromise ог sonfessior, though 
of some probative forse, sannot be plated - 


on the same footing a8 one d whieh after ` 


sontest а eustom was held to be proved cr 
negatived, 

The oral evidenee as to the existenee of 
the. eustom is seanty, 


of the right ‘are’ not supported by. doen: 

ments, exeept the statement of “Dalla, 
who says he aequired а house. from ‘one 
Sultan by right of pre-emption and pro- 
dues the sale- deed, dated the 18th De- 
eember 1895, in support of his statement; 

That also was a ease of the vendee admit. 
ting theright of. pre-amption and it ia possible 
that the reasofi ‘why ‘Sultan re-sold the honse 
to Dalla was.that he got a higher prise than’ 
tha’ prise he had; himself. giver. He sold the: 
house to' ‘Dalla for Rs. 200, and althongh 


the'same prise was entered in the deed by” ' 


whieh he purehased the honse in ‘November 
1895 only Rs. 150; were paid at the time ‘of 
the registration of the deed, the ‘remaining 
Ra. 50 baing entered as having baan resoivad 
befcre. 

Oounsel for the’ appellants has” referrad to` 
Bhagwanti v. Sohan Lal (2), ia whieh the 
eastom of рге. -emption was held” ta ‘be prov: 
ed only ‹ on the strength of a few jadgménts’ 
iu eases in which the question ' of” eustom " 
was not fought out. ` Bat that’ ease related’ 
to the tale ot в house in Delhi Оу; and” 
it was pointed out that there ` waa ample’ 
authority for the proposition that the ` eustom' 
prevaila very generally throughout ‘tha ‘Oity 
of Dslhi. The ruling referred to is quite in.‘ 
applicable to the present casó, 

The plaintiffs. have in our opinion. not’ 
Busaeeded ‘in’ proving ‘the axistencs of tha’ 
eustom of pre-emption in the town of Fateh- ч 
abad, and we aésordingly: dismiss the appeal 
with sosts, я 

2 Е. Apical dismtesel, 

(2) 116 P, R. 1908; 20% P. W Е, 1908, 


and the statements Y 
of wiinesres as to instanees of "the exereisa "" 
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LYALPUR 8GGAR MILLS & 00. t. RAM OHANDRA QUR SABAL COTTON MILLE & 00, 


- ALLAHABAD HIGH COURT, 
FIRST ÁPFEAL FROM ORDER 
No. 186 о» 1919, 
April 5, 1922. 
| Present; —Mr. J asties Rafique and ` 
E Mr. Justiea Piggott. 
Tar LYALPUR 'SUGAR' MILLS & 00, 
: AND АкотнЕв— DEFENDANTS— 
APPELLANTS 
| versus 
‘Taz RAM OH ANDRA GUR SAHAI 
' COTTON MILLS & CO, rarovea 
к SRI RAM— PLiINTIFF4—- 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), О. ХІ, т. 14— 
Production of documents, ` non- compliance with order 


for, effect of. 


The mere non- compliance with an order for the 
production of books and'documents in Court, made 
under Order XI, rule 14 ofthe Civil Procedure Code; 
does not warrant the striking off the defence of the 
party which is guilby of the non-compliance of the 
order, Гр. 75, eol. 1.] 

Firat * appeal from^an'ordér of the Addi- 
tiopal ‘Subordinate Judge, Cawnpore. 


1 


] r. Katilas Nath Katlu, for the Appel. 
lanis. 
Mr. B. E. O Conor, for the Respondent. 


JUDGME NT;—Theré are three eonnested 
appeals’ betore us’ to-day pending between the 
sania parties; 'namély, Nos. 319 and 186 of 
1919 and one other appeal from order whieh 
has’ been admitted by as to-day but whieh has 
nof ‘been numbered’ by the оза, This last 
appeal whieh’ we have admitted’ and No. 186 
of 19191 are appeals гоп’ orders. The appeal 
No: 319 ‘of 1919 is a regular firat appoal from 
an ez parie ‘dearee. ` 

The Чаба which havagivan risa to the three 
appeals. are às folljwei —The parties to the 
three’ ‘appeala are the Rauishandra’ Gur Sahei 
Cotton: "Milly Оо., Ltd. as pla‘ ntiffa, and’ the 
Lyalpir ‘Sugar Mills Oo., Ltd., through their 
manigér’ L, Jai' Ram’ D, and‘the Cotton 
Ginning Faetory ab Lyalpur through their 
proprietors 'L. Mathura” Das and Thakur Das 
as defendants. 

Te plaintiff Company sued for the reeovery 
of Bs; 37,759 8-O'ae damages onithe allegation 
that the defendarite ‘had’ promised to supply 
the plaintiff frm“ wibh 320° bales of Lyalpar 
sotton at Rs. 45 8 0 per шаппа to be delivered 
at Lacknow in the months of November and 


Devember 1917 and in the month of January’ 


1916, The contrast was entered. isto at 
Oawnpore on the 14th November 1917. Tho 
defendant failed te deliver the goods at the 
speeified time. The plaintiff firm had to ga 
into the market and purchase the bales of 
eton that were required, and as in the 
meantime the prios of the:bales of sotton had - 
gobe cp, the plaintiff firm suffered a loss of 
Re, 32,759 8.0, 

The suit ont of ‘whieh these appeals have 
arisen was instituted in the Court of the 
Additional Subordinate Judge of Cawnpore, 
on the 12th August 1918, presumally bə- 
eausa the contract was entered into at Oawne 
pore and beeause Jai Ram Das, defendant 
No. 1, lives at Cawnpore and carrigs on his 
basiness there. Jai Ram Das. purehases 
sugar from Masare, Begg Sutherland & Oo, 
Cawnpore, and earries on the business of: 
relling sugar at Lyalpur. Thakar Das and 
Mathuta Das admiticd'y liva at Lyalpur 
where they have got a Ootton Ginning 
Fastory. Tae suit was rasisted on various 
grounds, Thé i:saes were fixed by the 
learned Additional Subordinate’ Judge on 
the 23rd Ostobar 1918. Oa the 23rd Noverce 
ber 1918 the plaintiff frm made an applisa- 
tion purporting to ba under Order ХТ, rola 14. 
By the said ‘applicvtion the plaintiff ‘firm 
asked the Ooart to require the defendants to 
produoa into Court ssríain books and other 
doeumerts whieh were detailsd in the appli- 
«ation. Oa tho 29th November 1918 the 
lsarned Subordinate Judge maie an order to 
the effect tbat notíse should be issned, On 
the 13th January 1919, a notice on the said 
application was issued and was servad upon 
the Pleader for the defendants, The notice 
таз in the form No. 6 given in Apzendix О 
to the Code of Uivil Рговейо: 9; As the noties 
was not eomplied with, а sesond applisátion 
was made on behalf of the plaintiff firm on 
the 4th April 1919, The Pleader for the 
defendant ‘No, 1 atdied to the Court that the 
papers ealled for by the Court will be rrodaé. 
ed if all ог any of them were found in the 
possession of Jai Ram Das, No papers seem 
to have been filsd. On the 2 ith April 1919, 

a third apolisation was made on behalf of the. 
plaintif firm to the ваще effact, А noties 
wasissned whieh was affixed to the gate of 
the house of Jai Ram Das as the latter was 
not found’at home. This appli ation also 
proved infristuons, Oa the 2.4 June 1919 
a fourth applieation was made on bebalf of ` 
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the plaintiff fem to the same eífest. The 
learned Subordinate Judge  allowei. the 
defebdant No.1 to produog the dosuments 
ealled for within ten days, The order was 
not somplied with. Оп the 28:h July 1919 
the plaintiff fled an applieation purporting 
to be under Order XI, rule 15. Тһе learned 
Subordinate Judge dirested . that notise 
should issue. The notiae was served upon 
the.Pleader for defendant No. lon the 4th 
August 1919. The esse eame up for hearing 
on the 12th August 1919 and the plaintiff firm 
applied to the Oourt for an order striking off 
the defence of the two defendants. The learned 
Subordinate Judge put off the ease to the 15th 
August 1919, diresting the production of the 
books and the documents ealled for from Jai 
Ram Das. Ол the lóth August 1919, Jai 
Ram Das filed эп application stating that he 
had the books with him in Court and imply. 
ing that he had brought them also into Oourt 
before but stating that попе of the books or 
dosuments was iu any way relevant to the 
dispute betwesn him and the plaintiff irm. 
He, however, offered to make over the books 
tə the Oourt and allow their inspeetion. 
This offer was not assepted by. the plaintiff 
firm whish insisted, upon its. prayer to the 
Court to strike off the defenses, and the 
learned Subordinate Judge asseded to the 
request of the plaintiff firm. | 

So far wa have reeited the fasts that led 
to the striking off the defenea of Jai Ram 
Das. ‘The fasts relating to the striking 
off the defenee of Mathura Das and Thakar 
Das are somewhat different. Oa the 24th 
April 1919, interrogatories were filed on 
behalf of the plaintiff with a request tbat 
they should be served upon Mathura Das and 
Jai Ram Das for replies, The interroga- 
tories for Mathura Das were served upon his 
Pleader. Jai Ram Das made replies to the 
interrogatories that were served upon him 
and they were filed on the 23rd May 1919, 
No replies were reseived from Mathura Das. 
The plaintiff irm again applied to the Court 
to eompel Mathura Das to file answers to the 
interrogatories. The Pleader for Mathura 
Das ‘stated that there was Martial Law at 
Lyalpur and be sould not get into touch. with 
his olient. On the 17th June 1919, the 
learned Subordinate Judge made an order 
that the replies to the interrogatories should 
be filed into Court within ten days after the 
termination .of the Martial Law at Lyalpur, 
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On the 23th July 1919, no replies having 
been received, the plaintiff firm, asked the 
Trial Oourt to strike off: the defence of 
Mathura Das. The Plesder who was appear- 
ing for him stated that though Martial Law 
-had been withdrawn yet the whereabouts of 
- hia elient were nct known. He had made all- 
attempts to get into sommunisation with him 
but had failed. Thereupon the oase was put 
off tothe 12:h August. 1919, Oa the 12th 
August 1919, the Pleader for Mathura .Das 
stated that he had reesived a wire from hia 
elient that he (Mathura. Das) was suffering 
from fever and sould not reaeh Cawnpore in 
time, - ТЬе Pleader asked for an adjonrn-- 
ment whieh request was rejested. The defense 
of-Mathura Das was thereupon вовк off on 
the 12th August 1919, , In. respest of tbe 
application against Jai Ram Das referred 
to above, the learned Subordinate Judge, 
aasording to tke learned Counsel for Jai Ram 
Das who appears before us, made an oral 
order on the 13;h August 1919, striking off 
the defense of Jai Ram Das also, 
ten order was, however, made on the 28th 
August 1919. The statemant of the learned 
Counsel for Jai Ram Dis that the defensas of 
his elient was struak cff really on. the 15th 
August 1919, is borne out by the fast that 
the olaim of the plaintiff firm was tried on 
the l6th August 1919 ez parte. The suit was . 
tried and the 16th August 1219, and . 
dserced ex parte the same day. | 

Jai Ram Das and Mathura Das have 
preferred two separate appeals from tke 
orders strikirg off their .defereo, The 
appeal cf Jai Rim Das is No. 156 of 1919 and | 
the other appeal is the one that has pot yet 
heen numbered. The third appea!, t.¢., the 
one from the ez. р1?їв dearee, No. 319 of © 
1919, is jointly by Jai Ram Das and 
Mathura Das, They sontend that the orders 
of the learned Sabordinate Julge striking cif 
their defenees are invalid in law and in 
any sase were passed without the exereise of. 
proper discretion, : ( 

We will take up the sase of Jai Ram . 
Das firat. There із по doubt that ceveral 
attempts were made by the plaintiff frm to 
eompel Jai Ram Das to produse in Court 
certain documents, All the appliaations on 
behalf of.the plaintiff бет exeispt tha last 
one dated the 28th July 1919, vera applica. 
tions under Order X[, rule 14, They were 
merely for the produstion of dosumenta into - 
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Oourt, At the first blush it does appear 


that. the conduet of Jai Ram Das was. 


eontumaeious, but we find that there is 
evidenee on the resord to show that as 
earlyas the 3lst May .1919 in answer to 
the interrogatories served upon him by the 
plaintiff firm he had. stated distinctly that 
the documents that were ealled for from 
him were not in his possession, But if it 


be aorceded for the sake of argument for a. 
moment that Jai Ram Das waa guilty of - 


disobedienee of the order of the Court, was 
the Court justified in striking off his defence? 
The order of the Court to Jai Ram Das 
to produes the books was an order made 
uoder Order XI, rule 14, The non. 
compliance of that crder does not warrant 
thé striking oíf.the deferce of the party 
which i is guilty of the nar-somplianes of the 
order, The grounds upon which the disore- 
tion is given to a Trial Court for striking off 
the defencs ofa defendant are given in rule 
21.of,Order XL of the Civil Prosedura Code. 
Aeccrding to the said rule there are three 
gronnda only upon which a Trial .Oourt із 
justified in striking off the defense of a 
defendant or dismiss the snit of a plaintiff, 
namely, (1) the refusal to answer interro. 
gatories, (2) the refasal to m ke dissovery 
of documente, (3) refasal to permit inspestion 
of dosumenta, Now, rule 14 of Order XI of 
the. Oode .of Civil  Prosedurs доза not 
relate ei:her to (thé answeriag . of interro ;а- 
tois oc the di'oovery ог inipecvon of 
dosuments. ‘the rule relating to dissovery 
is embodied inrale 12 of Order ХІ and tbe 
rule relating to the’ inspection of dosaments 
js to.be found in 1ule L8of the same Order. 
Inthe rresent саве the learned Subordinate 
Judge made no order either under rule 
12 or rule 18 of Ofder ХІ of the Code of 
Civil Proesdure. ti», however, contended 
on behalf of the plainiiff firm that the notice 
which was is ued to Jai Ram Das was one 
that r.quired inspeetion:of dccuments  ealled 
for from him. The form of notice to be 
iswued under Order XI, rule 14 is given 
in Appendix O, Form No. 6, The notice 
that was issued ia the present ease doss not 
somply. with the Form given in phen О. 
The said Form begins thne:— 
"Upon hearing ...and upon ending: the 
affidavit of... filed,. ‘the day...... 
In: tha presen’ заве no affidavit was filed 
cn behalf of the plaintiff stating. tho. raasons 


for whieh the books were summoned from 
Jai Ram Des or showing in what manner 
were they relevant йо the dispute between 
tke parties. ri ie, however, contended tkat 
when a set form is given by the Legislature 
forihe issue of notiee ard that form is 
complied with, the notiee, if not bad, would 
entail the peralty exasted by the Trial Ocurt 
from Jai Ram Das, Тһе argument may 
be dalled а tealinical argument. The obvious 


reply, a technisal cne also, is that the 
noties which we find onthe record is not 
stristly in accordaree with Form No. 6. Ав 


we find that tke learned Subordinate Julge 
lad made no crder for the inspeetion of 
doeuments and indeed he eould not bave 
made one as the provisions of role 18 of Order 
ХІ bad not been eomplied with, the noh- 
eomplianee of the order to ргойпов books or 
doeumenta into Court did not justify the Trial 


: Court to strike off the defenee of Jai Ram 
. Das. 


Now we take up the case of Mathura Das. 
The interrogatories were served upon his 
Pleader, There is no material on the record 
to show whetler the Pleader rent thote 
interrogatories to Mathura Das. It may, 
bowever, be said that if they were nob rent 
that жез the fault of the Pleader, and the 
omission by the Pleader would in nc way 


: effect the right of tbe plaintiff to demand 


the Ocurt balow to enfcree-the prcvisiora 
of rvle 21, Order XÍ sgainst: Mathura Dae. 
However that msy be, it is in evidence 


-that Lyalpor was urder Martial Law up to 


tomewbhere inthe Leginnirg cf Joly 1919. 
Subrequent. to the date the Pleader for 
Mathura Pas lost tcuoh with him and 
could поё get into communication with him, 
On tke 12th Angust 1919, before the order 
fcr ‘striking «ff tke diferee of Mathura 
Das was made, his Pleader requested the 
Court to ailowafew daya to enable his 
client .to some up to Cawppore on tbe 
ground that his client Һай been ill with 
fever, The statement cfthe Pleader may 
or may not have heen eorreet bnt we think 
that under the  eireumetanees of tke 
eonditions of life in the Punjab at that 
time, the learned Subordinate Judge would 
have exercised a wiser diseretion in allowing 
afew days’ adjournment to Mathura Das, 
Moreover, if the ease has to go bask for 
the admi:eiou -of the defense ‘of Jai Ram 


- Das, the trial- would-be ‘quite insomplete 


M 
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it the- defenep. of Mathura Das-is kept. 
ont. 
of Jai Ram “Das, and | 
set. aside 
ordinate Judge, - .dated the 12th August and 
the 28th August. 1919, respestively, striking. 


athura. Dag and 


off the defence of Jai Ram Das and Mathora . 


Das, The. result,. therefore, . is.that we set 


asida the: es parte, dcecge .in.the eonneoted . 


Appeal No, 3,9 of 1919 and also direst that 
the ease be restored. to the file of.the Court 
belaw, defenégs from Jai Ram, Da3 and 
Mathura Рав reszived,- and the ease tried. 
aescrding to law. As to eoeta we direct that 
they, shonld bé eosts in the eause, inaluding 
feeb in this Court of all the three appeals on- 
the ЪівЬвг вее, 
We А. | р 
©. Appeals-allowe2. 


` LAHORE. HIGH COURT, 
Sxoonp. Ott, AFPEAL No. 953 oF 1921. 
` November. 8,. 1921, 
Present; Mr. Jnstise Seott-Smith. 
SUKHA. БАМ Devexpant— 
APPELLANT 


eer, 2: versus : 
KOTU RAM— Pramrisg; МЕВА RAM-— 
Dx?EXDANT— RESFONDE АТ. 
Pre. emption—Bindu Law— Joint family—8Sale by 
father — Nécessityz-Son, whether can pre-empt. 


The sons in a joint-Hindu family cannot maintain 
a suit to, pre-empt а^ sale of joint family property 
made “by the fatheras managing member ‘of the. 
familyand which із not alleged to be otherwise 
than for necessity. [р. 76, col. 2,] 

Pratap. Narain Singh-v. Shiam Lall, 55 Ind, Сав; 
97; 45А. 264; 18 A L.J. 116; 2 0. Р, ih R. (A) 82, 
reliád i ipon 


Seéónd: "aptal from a deeree . of the Dis-. 


trib. "Jodie, Mignysli, | dated the 23rd January 
1991; reversing t that of the Senior Subordinate, 
Jadgé, Mianwali,’ dated the. 10th Angust. 
1920." 
Lala Jagan Nath, for-the Appellant. 
ER Dev Вај Sawhney,’ for the’ Respond. 


"JUDGMENT. —Piaintiff, a Hihdu вћор-, 


keeper living in э village, brought two suits 


IRDIAR CASES. 


"We, therefore, allow -both the appeals | 


the. orders . of" the learned. Sub. . 


{1922 © 


' for pre-emption in regard: to two. sales each оѓ _ 
half a site with.a koth1 effested by his father . 


onthe, same day in favour of two different: 


vendees. 
holding that they' were eollusive that :the 


The First Court dismissed the suits: : 


father and son were joint ; that tha managing:. 


member of the joint Hindu family eould &ell' 


his con's share in family property,: and. that. 


to allow.the son to pre.empt such a rale. 
would be tantamount tc allowing him to: 
pre-empt his own sale. Tké lower Appellate 1 
Court held that there had b3en no waiver” 
and that there was no proof of éollusion; ` BUE 
was of the opinion ihat the reason why. "à 
son ina joint Hindu family is debarred from . 
pre-empting is besause the ron through his 
father is himself a vendor, It went on to 


^. 


say that the. parties are  sertainly' 
Атогав ; but in а ease like .the. present 
the onus must lie оп the · plaintiff 


(probably the defendant was. meant) to 
prove that the strist: rules of Hindu Law 
apply to the sase ‘and debar thè.. воп from 
pre-empting. It beld further that the plaea’ 
where, the property in suit was situated was 
a village and deereed the plaintiffs elaim 
with eosts. The defendant in eash exce has 
filed a sesond appeal in this Court. 

Oounsel for the appellant sited: F patap 
Naratn Singh v. Shiam’ Lall (1) as an 
authority for the proposition that*the sons 


iv a joint Hindu family eannot maintain в. 


suit to preempt а sale of joint family: 
property made by the father as manager and 
for legal nesessity. He urges that there ia 
no reason in the presént ease to go deeply 
into the question whether there. was legal. 
neeessity.for the salo, besause the plaintiff: 
in his p'aiot never said that the sale was 
made without nesessity. He admitt»d the. 
fastum of. sale in eash олке, and: sued: to. 
preempt. Mr. Dev Raj for ike respondenis 


distióguishes the present sase. Ё ‘ош thà.one ` 


reported аз Fritep Narain. Singh v. Shiam 
Lall (1) ор the ground that tha salethere. 
was one for nesesdity and not against the. 
wishes: of ‘the во shareré. Ac, howevbr; 
remaiked above, thera “was no allegation of 
the- plaintiff that: the sale was: not: for. 
nesessity, and I da not thiak that^thia pofat 
ean be raised now. 

Üounsel fo: the respoadant also urges that” 
his elieot did not eall evidanae to prove that 

(1 & 124 Саз M 41 A. 261 18 A. Uy, J, 116, 2 
U, P. L. В. (4) 32. 


n 


Vol. LXVII] 


he was separate from his father bseause there 
was no issue on the point. It is true that 
there was no. speeifia issuo on thia poinf, 
bat the Trial Court found that the father 
aod son were joint and in the grounds of 
appeal'to the lower Appellate Court, while 
this finding was eontested, ro objestion was 
taken to the fast that no issue on the point 
had been framed, and that the plaintiff waa 
- thereby prejudieed. A perusal of the lower 
Appellate Oourt’s judgment leads to the 
inferense that tbe first Oourt’s finding that 
the father and son were joint was probably 
nof argued at-all, and in any ease the Court 
aesepted this finding as eorreet. The-initial 
presumption is that the father and con are- 
members of a joint Hindu family, and there 
is evidenee on the resord to show that they 
were, and the initial preaumption does not 
seem to bave been rebutted. As already 
' sta'ed, the plaintiff and bis father are Arora 
shop-keepers and the initial presumption is 
tbat they are governed by their personal lawr, 
and Ido not think the lower Appellate Court 
was right in saying that the ‘onus lay on the 
party alleging itto prove that the striot rules 
of Hindu Law apply to the sass and debar 
. the son from pre-smpting, 1 think the rules 


. of-Hindu Law must be held to apply to the `- 


pretent базе as there is no proof to the 
eóütiary. Plaintiff's father is presumably the. 


. münesging member of the family, and prima 


"facte the sale by him, whieh was rot alleged 
to bo otherwise than for necessity, i» binding 
on {һе вор, and..in aeecrdance with -the 
decision in Pratap Narain Sings v, Shiam Lall 
(1) the plaintiff eannot pre-empt sueh a 
sale. : 

1, therefore, aesept the appeals, cet aside 
the orders of the lower Appellate Court, and 
restore those of the First Oourt dismissing the 
plaintiff's suite, and I direst that the plaintiff 
should pay the eosts of eaeh defendant 
throughout. 

ак фт. са, 


Appeal accepted. 
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OALOUTTA HIGH COURT. 
` - APPEAL-FRQM ORIGINAL DECREE 
No, 199 or 1918, 
. June 21, 1921, 
Present ;—Juatise Sir Asutosh Mookerjae, Kr., 
. and Mr, Justiee Buckland. 
Bibi JINJIRA KHATUN лир OTa ERS — 
24 — DEFENDANTS —ÁÁPPELLANTa 
` versus 
MAHOMED FAKIRULLA MBA 
AND OTHERS — PLAINTIFF I — 


RaspoxpENTa- 

Muhammadan Law — Wakf— Mussalman ак? 
Validating Act(VI of 1912),8. 8(b) —Wakf for payment 
of debts of settlor out of rents and profits of dedicated 
property, legality of—Provision for discharge of mort- 
gage-debt if makes wak? invalid—Delivery of 
possession, tf pre-requisite јот validity of wakf—Marz- 
ul-maut—Disposition of more than one-third share of 
property without consent of heirs, whether valid— What 
constitutes death-illness—Mixed question of law and 
fact, 


Under section 3(b) of the Wakf Validating Aot, 
it is lawful for а person professing ihe Mussalman 
faith to create a wakffor the payment of his debts 
out of the rents and profits of the property dedicated. 
[p. 79, col. ?,1 

A wakfia not invalidated by reason of the cir- 
camstance that the property dedicated was under 
mortgage and that provision was made in the wakf- 
mama Pr the disóliarge of the mortpage-debt. [p. 80, 
ool. 2, 

Under the Hanafi Law delivery of possession is not 
a pre-requisite to the validity of a wakf, and even 
if transmutation of possession is necessary, no formal 


. delivery is essential when the séttlor is himself the 


first mutwalli, [р 8?, col 1.] 


A Muslim whois in marz-ul-maut or death-illness 
cannot make a’ valid disposition of more than one- 
third of his property, and if he purports to make a 
wakf in such illness, unless his heirs assent, the wakf 
will affect only one-third of his estate and will be 
invalid in “respect of the excess; this prinoiple 
operates, notwithstanding that possession of ihe 
entire property dedieated has been delivered to the 
person nominated mutwalli. [p. 82, col. 2.] 

In order to establish the existence of death. illness, 
there must be at least three conditions with regard 
to the’ illness which has caused death, namely, 
(a) proximate danger of death, so that there is a 


.prependeraunce of apprehension of death; :5) there 


must be some degree of subjective apprehension of 
death in the mind of the sick person; and (c) there 


‘must be rome external indicia, such ав inability 


toattend to ordinary avocations, [p, 82, col. 2.] 


Whether or not ẹ particular illness constitutes 
marz-ul-maytis primarily a question of fact hut it 
may sometimes be в mixed question of Jaw and 
fact, for ingtance, where the question arises whether 
the facts fonud as to the physical condition of the 
deceased at the date of execution of the deed oon. 
stitute the essential’ elements of a mars.ul-maut ав 
formulated by Muhammadan jurists, Гр. 82, col. 2,] 
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Appeal ‘against a desree ‘of the Sub. 
ordinate Judge, . Rajehghi, dated the 26th 
Mareb 1918. > 


Babus Duarka Nath ' Ohuckerbutiy, Bhudar 
‘Haldar and Bankim Ohandra Mookerjee, for the 
Appellarts. 


Babus Sarat Ohandra Ray  Ohaudhuri, 
Krishna Kamal Mitra, Satyendra Nath Singha 
and Indu Bhushan Majumdar, for ihe Re- 
spondents, 


JUDGMENT. 


Мооккнјве, J.—This is an appeal by the 
frat two defendants ina suit instituted by 
the plaintiffs fcr a deolaration that a wakf 
executed by the late Mahomed Elahi Bukeh’ 
Sarkar on the 3lat January 1915 is valid, 
that the frst plaintiff is the duly appointed 
mutwallt thereof and tbat по title aserned 
to the seventh defendant under the convey. 
anse exeouted in his favour by -the first. 
six defendants on the 11th April, 1916, -The 
defendants resisted the slaim uron every eon- 
seivable ground; the ahief objections are in- 
dieated i in the following three issues : 

"6. WasElahi Buksh Sarkar at the date 
of execution of tbe wakfnama enffering from 
death-illness P Was he  physiealy and 
mentally ineapable of executing the wakf- 
nama when it is alleged to have been 
eresuted? Did Hlahi Buksh Sarkar exesute 
‘the walfnama, if at al), with his free scnsent 
‘and with that of his heirs? 

"2, .Did Elahi Bokeh Sarkar belong to 
Shafi вес of Muhammadan? Jf so, is the 
alleged wakf valid ? 

"US, Is the wakfnama propounded by the 
plaintiff genuine and legally valid P” 


The Subordinate Judge has found in favour 
of the plaintiffs upon all the points in 
controversy and has deersed the suit. -Upon 
the present appeal, his deeree has been 
‘challenged substantially on four grounds, 
namely, first thatthe waif ss is indisated 
by. ite terms was illusory and inoperative in 
Jaw, sesondly, thet the ‘wakf was invalid 
because the settlor was atthe time heavily 
involved in debts and the properties de. 
dicated were under mortgage; thirdly, that 
the. саћу was invalid, as ровеозвіоо of the 
„ properties dedicated was not transferred to 


r 
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а wakf whioh 
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the mufwallt during the lifetime of the 
Betilor; and fourthly, that the wakf in өхозвв 
of a third stare was invalid, as it was exe- 
euted when the settlor was cuffering from 
marz ul-maut or death-illness and without 
the eoncent of his heirs, 

Ав regards the first point, it is plain that 


the legality of the  dedieation whieb, 
it is not now contested, was in the 
present ase made by a Hanafi 
Musaalman, must be tested with regard to 


the provisions of the Muasalman Wakf 
Validating Aet (Aot VI of 1913). This 
Ast eame into fores on the 7th Mareh 
1913, ard in seetions 3 and 4 provides as 
follows: 

“3 16 shall be lawfal for any person 
professing the Mussalman faith to oreste 
in all. other respeets 
is in agoordanee with the provisions of 
Mussalman Law, for the following among 
other purposes : — 

(a) for the maintenanes and ено 
wholly or partially of his family, shildran or 
dessendante, and . 

"(b) where the person éereating:& wakf 
isa Hanafi Mussalmap, also for his own 


: maintenance and support during bis lifetime 


or for the payment of his debts cub of 
the renta and profits of the property 
dedicated: EL 


"Provided that the ultimate benefit is ín ` 
sueh ` oases expressly or impliedly reserved 
for. the poor or for any other purpose 
recognised by the Mussalman Law as a 
religious, pious бг eharitable purpose of a 
permanent sharacter, 

“4 No sush waifshall be deemed to be 
invalid merely besause the benefit reserved 
therein for the poor or other ‘religious, pious 
or sharitable purpose of а permanent nature 
ie postponed until after the extinetion of the 
family, ehildren or dessendants of the person 
ereating the wakf,” 

We shall now analyse the provisions of the 
wakfnama, to show that they do not contravene 
the  reqairements formulated by the 
Legislature, The preamble resites that ths 
settlor isa Hanafi Mussalman and that he is 
anxious to attain salvation, though he also 
realises the paramount duty of every one to 
provide for the maintenanse and worldly 
expenses of his own gelf and family, children 
and descendants. Heaceordingly sreates the 
wakf for religious purposes, for the mainten- 
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anos of his own self and family, children 


and dessendants, and also to ргеввгібе в. 


suitable means for the payment cf ali his 
debts,- Then follow detailed rales in sevan 
paragraphs. The first paragraph lays down 
that the settlor shall be matwaullt during his 
lifetime and then deseribes how the offise of 
matwalli shall be held by his dessendants 
from generation to generation, orin the 
event of oxtinetion of his line, by suitable 
persons selested by the Distriet Judge, The 
sesond paragraph deseribes the expenses to 
be met from the gross oollestion of the wakr 
estate, The third paragraph provides that 
oxe-sighth of the net income is to be spent 
for specified religious purposes, gush as, 
prayer in mosques, instruction in religion and 
morale, distribution of alms, feeding of the 
poor and the like, The’ fourth paragraph 
provides that one fourth of the net ineome is 
to be ànuually devoted for tho liquidation of 
a mortgage debs of Rs, £0,000, Af er 
clearance of the debt, the amount із to be 
regularly applied in the payment of monthly 
allowanses to poor Mussalman stadents, The 
fifth paragraph provides that one half of the 
net ineoms із tó be applied for the payment 
of maintenanse allowanses to the descendants 
of the settlor in speoified proportions; on 
failure of the person or persons to whom 
allowanees are dirested to be paid, their sharé 
of the nióney is to be applied for one or more 
of the religious aste previously mentioned; 
The sixth paragraph provides that one. 
sixteenth of the net income shall ba carried 
to a reserve fund for payment of rent and 
revenue, if at any time there should bə no 
good eollestion of rent from soaroeity of erops 
‘due to drought or inundation. The seventh 
‘paragraph provides that the remaining 
one sixteenth of the net insome shall be 
received by the mutwallias his remuneration. 
This summary of the leading provisions of 
the  wikf leaves по. room for .serious 
eontrovarsy that the dedieation oannot in any 
-sense ba deemed illusory. Although provision 
-is made forthe тазіпбепапов and snppori of 
the family, ehildren ani de3osndants of the 
settlor, the. ultimate benefit is raserved for 
the poor and for other purposes resognisad by 
the Mabammadan Law аз religious, pious, or 
sharitable purposes of a parmansnt eharacter, 
^ fadeed, there is ап immediate gift to sharity 
of a substantial sharaster. ‘We hold aasord. 
jogly that tested in the light of the provisions 
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of the Mussalnin Wakf Validating Aat, no 
valid objeotion gan be taken to the legality of 
the wakf, 

Ав regards the seoond point, it is plain that 
under seotion 8 (b) of tha Wakf Validating 
Ast, ib is lawfnl fora person professing the 
Mnussalman faith to create а wakf for the paye 
ment of his debtsout of the rents aud profits 
of the property dedieated. This is in aesord 


.with the ease of Luchmiput Singh v. Amir 


Alum (1), which is an authority for the pro- 
position that a Hanafi Mussalman may exesute 
a valid кай} by a deed whioh direats that the 
inecme of the property dedisated should be 
applied, in the first instause, for the payment 
of his debte, and after the discharge thereof, 
‘towards defined religious and charitable 
purposes, In on earlier саве Shahazadee Вагата 
Begum v. Khoja Hossein Ali Khan (2) it had 
been held by Sir Barnes РеавовЕ, O. J., that 


‘the existense of a mortgage at the time of 


ereation of the endowment, does not render the 
endowment invalid under the Muhammnadan 
Law. This view is supported by texts of the 
higheat authority, Thus in the Fatawai 
Alamgiri (Text, Volume 11, page 458, Baillie, 
Digest, Part I, page 563) it is stated on the 
authority of-the Fath. ul-Kadir (ext, Volume 
п, раве 638): 

“Itis поб’ а eondition that the property 
dedicated shoald bə- free from the rights of 
others (hakh-ul-ghazr) as in the oase of 
pledge dnd bailment, so that if. one were to 
give а lease of his land and were then to 
make a wakf of it before the expiration of the 
term, the wakf would be-binding assording to 
its sonditions, and the sontrast of lease would 
not be voided, but cn the expiration of the 
term the land would revert to the purposes 
to whish it was dedieated. In like manner, 
ifa man were to mortgage ћів land, and then 
dedisate it before redeeming if, the wakf 
would take effest, but the land would not be 
withdrawn in the same way from the mort. 
gage, and if it should remain for years in the 
hands of the mortgages and then ba redeemed, 
it would revert to the uses for whieh it was 
made wakf. And if the mortgagor should die 
before redemption, yet if he should leave 
suffisient inheritanse to redeem the land, it ig 
to baredeamed and the wakf would take 
effest, Bat if he phoig not leave enough for 


9 0.176; 120. L. R, 22; 4 Ind. hys ee 769, 
-12 W. R. 498; 4B, L, В. A, О 
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‚ that purpose, tle land may be sold and the wakf 
would beeome void. In the ease of a lease, 
when either the lessor or lessee dies, the lease 
besomes void, and the wakf- immediately takes 

"effeet ; во in the Fath-nl Kadir.” , 

The statement in the Darr-ul Mukhtar 
(Text page 417, tr, Brijmohan Dayal, page 
853) is expressed in similar terms: 

‘ Walf, during his (the dedieator’s) death- 
illness, has the same effest as gift during that 
period, that is, it is valid to the extent of а 
third (of the dedisator’s estate) when posses: 
sion is delivered. Now.if the wal f san take 
effect cut of a third (of the dedieator's estate) 
„ог (his) heir sanetions it, it would take effeot 
in full, otberwire it would fail so- far as if 


execeds the third," If the heir sanetions it in 


part, it would be vaild to that extent. Wakf 
ereaied. by. one „wbo has mortgaged his 
properly and ів іп bad eireumstanaes as well 
as by an ill person who is heavily indebted 
is.ineffestua!, but nct by а debtor who is 
not i}, provided he creates it Fefore 
„his besoming inoompetent (for .dedieatirg, 
his property on seeount of. his beavy. 
debts). If.a dedioator;, who is indekted 
. provides fcr the payment of his debis out 
-of the nenfrust, the w kf stall be valid, but 
should he make no sueh- provision, the 
debt shall be paid cut of curplus ineome, 
. after meeting the txpenees of the trust 
economieally;..|t he dedicates the property 
for the benef of а person cther than 
himsel’; then the ineome of the Gedisated 
property shall belorg to bim:exolusively for 
-whom it is dedisated—Fatwa of ibn-i- 
jeem. 
\ ue thet Ibn-i Najeem has said that the 
‚ debt must be heavy, besanee if it is not heavy, 
dedication aball be valid to the extent of а 
third of the dedisatox’s. estate after payment 
of debt”, in ease the dedieator bas got heire, 
„otherwise in reepest of the whole of it. Па 
Kszt sella the endowed property (to pay off 
. the debts) and then some money is found, 
avother Jand shall ke purehased instead of the 
one acld, The whole of this discussion is to 
be fonnd in tbe Ís'a*, under the.Okapter on 
Wakt by Sisk People. : 
" Jn the Wahbaniah it is said: 
"Te one:dedieates mortgaged property and 
_ then redeema it is lawful. If he dies leaving 
behind money ecffisient for redemption, по 
ehange (in the dedieatiop) sball be nesesrary; 
that isto coy, if he does not leave behind so 
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mush money, the wakf would fail or (the 
defraying of the expenses of the trust ont of) 
the uaufraet will b3 su3panded (till payment. 
of debt), | 

I say that in the Maroczi& of Mufti Aba 
Sud it is resorded that he was өодпігай as 
to .whether it was valid for a man to 
dedicate his property for the benefi of his 
dessendants and thus avoid payment of his 
liabilities. . His reply, was that if is not 
valid and binding and that Kazis are for- 
bidden from enforsing and registering sueh 
trusts so far ян the liabilities extend. ' S» 
remember this.” 

In our opinion, thera on ba no room for 
real doubt that tha wakf in the present ease 
is not invalidated by resson of the sirenm- 
stanse that the proparty dedieatel was 
under mortgege and that provisión was made 
in the wukfnama for the dissharge cf the 
mortgagc-debt. . 

As regards the third point, it has been urg- 
ed that the wakf must be pronounead invalid, 
in the abseues of 'soüolusive етійепоз to stow 
that the possession of the properties dedieated 
wis transferred to the mutvalli daring ‘the 
lifetime of the mettlor. There is some 
divergenee of opinion among elassisal Muesal- 
man jurists on the question of the eleménts 
essential for the sompletion of a valid wakf, 


-Under Hanafi Law, а wakf is completed, (a) 


yassordiag to Abn Yusuf, by the mere deolara- 
tion; (Hedaya tr. Hamilton and Grady. pages 
233, 239, 240, Baillie, Part J, pages 551, 591), 
Deyit Ohund Mullick v. Spul Ferumut: Ali 
(3); (b) aesording to Imam Muhammad, it is 
sompleted, only if after the deslaration a 
mutlwallt ia appointed and possession is deli- 
vered to him; Muthukana Ana Ramanadhan 
Ohetitar v. Vada Levvat Marakayar - (4), 
(c) seeordirg to Aba Hanife, it is 
completed, exsept in the ease of a testa- 
meniary wakf, only when а deeree of the 
Court deelares ‘that the property is the 
suljset of'a wakf, but not before; this is 
analogous to the їл jure cessio of Roman Law 
and the Anes ‘of early English Law; (Hedaya 
ir. Hamiloi and Grady,” page 233; 
Baillie, Part J, реве 550). In Doe d. 
Jaun Begtee v, Abdul; Barger (5), Ryan, 


(8) 16 W. R. 116, 

(4: 6 Ind. Cas 1; 84 M. 12, 8 М, D.T, 16; 20 M, L, 
J. 264; (1910) M, W. N. 180, 

(5) (1888) Fulton 845; 1 Ind. Dec, (о, з. 848, 
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О, Ј,, &nd Grant, J., held, after referense 
to the Muhammadan Law offisers, that the 
exposition of Hanafi Law by Abu Yusuf on 
this point should be adopted, in other words, 
that a valid wakf is ereated by deslaration 
of endowment by the owner and delivery 
of possession is not essential. This decision, 
so far ав we have been able to trace, does 
not appear to have been doubted in this 
Court, and was followed in Ramzan Mistri 
v. Zahur Hossain (6), as an authority for 
the proposition that the appointment of а 
mutwalli ia not essential to the validity of 
B шаў, It may also be observed that in 
Khiiah Hossain Ali v, Shahzadee Hazara 
Begum (7), Mr. Justice Kemp, whose opinion 
prevailed against that of Mr. Justise Markby 
and was upheld on appeal under the Letters 
Patent Shahacadse Hazara Begum у, Khaja 
Hessain Ali Khan (2), observed that desi- 
sions are primarily given assording to Abu 
Yusuf and next aesording to Imam Ми. 
hammad ; and this preferenee to the opinion 
of Abu Yusuf is supported by the statement 
in the Fatawai Alamgiri (Text, Volume II, 
pages 454.455), Reference may also ba made 
to the following passage from the GSuzzat- 
ul. Fatawa, page 430: : 

" Though assording to Mohammad, eon- 
signment of the dedieated property and 
separation of it (from the other properties 
of the wa'f) sare necessary to the eom. 
pletion of a wakf, aesording to Abu Yusuf, 
the wakf besomes absolute and binding, 
like emancipation, on'the mere deelaration 
-of the wakf, and his right therein besomes 
extinguished at onee. And in the Khulasa 
it is laid down that the jurists of Balkh 
deside aesording to the rule laid down by 
Abu Yusof, and Sadr-ush. Shahid has stated 
that the Fatwa is aesording to him; and 
in the Fath.ul.Kadir itis mentioned that 
Abu Yusuf's opinion is the aesepted dostrine 
and in the Munnieh it is stated that the 
Fatwa is with Abu Yusuf, and this is the 
rule aseepted by the jurists ot Balkh, 
But the Bokharites have adopted Muham- 
mad’s opinion, And in the Sbar-i-Vikayah 
and. the eommentary of Mulla Khusru (the 
Darrar ul.Ahkam) it is laid down that the 
Fatwa is with Abu Yusuf, In some plases, 


- (8) 18 Ind. Cas. 241. 
(7) 12 W. В, 844, 
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itis mentioned in the Khanieh (Fatawai 
Kazi Khan) that the Fatwa is with Muham- 
mad. But in the Mahit itis laid down 
that the univers@lity of our jurists have 
adopted the rule laid down by Abu Yusnf— 
and this is eorrest.” 

- In а resent вазе in the Allahabad High 
Court, however, Muhammad Agis-ud-din 
Ahmad v, Legal Remembrancer (8), where 
the desision in Doe d. Jaun Beebse v. 
Abdullah Barber (5) was not brought to 
the noioa of the Court, preference was 
given to the opinion of Imam Muham- 
mad. We do not see suffisient reason. to 
depart from the rule whieh was enuneiated 
more than eighty years ago by the Supreme 
Court and is not shown to have besn ever 
susoessfully ohallenged. We notice that 
the question was raised but not actually 
desided in Banubi v. Narsingrao (9), inas- 


-muoh as, in the eireumstanee of that ease, 


there was neither deelaration of waf nor 
delivery of possession; а mere intention to 
set apart property for charitable purposes 
was elearly not suffisient to create а valid 
wakf : МиЛа Veettil v. Subramanza Ayyar(10). 
In the present ease, there isa further diffieulty 
in the path of the appellants. Here the 
settlor had appointed himself as the first 
mutwalli and in such а eontingeney, no 
formal delivery of possession from himself : to 
himself would be neseseary oven neeording 
to Imam Muhammad: Abdul Raiak v. Baf ` 
Jimbabat (11). We must further remember 
that the wakfnama was exesuted on the 
81st January 1915, and the settlor died on 
the 15th April 1915, 16 ean hardly be 
expeeted that during this short period, there 
eould be many transastions indieative of 
transmutation of possession, Botsueh evi- 
denee as there is on the resord points to 
the eonslusion that, after the exeeution of 
the ‘wakfnama, the settlor held the dedi- 
eated property, not as owner but as mutwallt. 
The direet oral evidenee on the point is 
eorroborated by the eolleetion papers, the 
eounterfoils of rent.receipts, the plaints in 
rent suits and the power-of-attorney whish 
have been prodused to show that after the 
date of the wakfnama Elahi Buksh held 


(8)15 A. 321; А. W. М. (1893) 109, 7 Ind. Dec, 
(к. в.) 922. А 

(9) 81 B. 250; 9 Bom. L, R. 91. 

(10) 35 Jnd. Cas. 877: 81 M. L. J. 481. 

(11) 14 Ind, Сав, 988; 14 Bom, L, В. 296, 
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and managed the endowed properly in the 
eharaster of mufwallz, There із eonsequent- 
Ју no room for the applisation of the 
prinsiple whieh has sofhetimes been re: 
sognised, namely, that where the deslaration 
of a wakf is not-asted upon by the settlor 
and its objects are not given effeet to, 
it may be presumed that the wakf was 
not completed or that the settlor had 
no :boia fids intention to ereate a wakf; 
Delrus Banoo Редит v. Newb Syud Asgur 
Alli Khan (12), Zowleka Bibi v, Syad Zynul 
Abedin.(13). We hold aesordingly that de- 
livery of possession was not в pre-requisite to 
the validity of the wakf in the present ease, 
and that even if transmutation cf postres. 
sion was necessary, no formal delivery waa 
essential, as the settlor was himself the first 
mutwallt, The third ground consequently 
fails. 

As regards the fourth poirt, it has been urg- 
‘ed that the wakf was invalid to the extent of 
a two thirds share inasmush as 16 was exesut- 
ed by the settlor in death. illness without the 
eonsent of the future heirs. Тһе Subordi- 
nate’ Judge negatived this eontention as, in 
his .opinion, the evidense did not establish 
that the settlor was in death-illness at the 
time .of exeoution of the deed of wakf, 
Before we refer to the evidenea on the point, 
the requisites of the Muhammadan Law on 
the subjest. may be usefally re-salled here. 


7" Itis well-settled that gifts made by.a Massal. 


man.during mars-ul.maqué or death illness 
sannot take efast bsyond a third of the 
surplus of his estate, after payment, of 
funeral expenses and debts, unless the heirs 
give their sonsent, after the death of the 
donor, to the exsesa taking effest: Ibrahim 
Goolam Ariff.y. „Saiboo (14), nor ean sash 
gifts take effect if made in favour of an heir, 
unless the.other heirs eonsent therato after 
the donor's death: Khzjoorconissa v, Rowshan 
Jehan (15), Bafatun v, Bilaiti Khanum (16). 
Similarly, a wakf made in death-illnoss is valid 


(12) 15 B. L, R. 167; 23 W. R. 453. 

(18) 6 Bom. L, R. 1058 at p. 1063. 

(14) 85 C. Lat p. 22 31 T. A. 167:6 O. L. J. 6959 
Bom. L. В, 872: 4 A. L. J. 672; 11 C. W. М. 978; 17 
М. L, J. 408; 2 M. L. T, 479; 4 L. B. R. 154 (P. C.). 

(15) 81. А. 291; 2 0. 181; 26 W, R. 36; 1 Ind. Doo, 
(x. в.) 412 (P. С, 

(16) 80 C. 683, 
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only £5 tha extant of a third of the net estate 
left by the deaeased, unless the heirs consent: 
Billie, Part J, page 601, Part II, page 212; 
Ati Husain v. Fazal Hussain. Khan (17). The 
substanse of the matter is that a Muslim who 
is in mare ul maui, or, death.illnees баїп- 
not make a valid disposition of more than 
one-third of bis property, aud if he purporta 
to make a wakf in  sush illness, 
unless his heirs assent, the wakf will affeat 
only one third of his estats апі will be 
invalid in respest of the exeess; aud it із 
important to add that this principle operates, 
noth withstanding that possession of the entire 
property dedicated has been delivered to the 
person nominated muéwall:, In order . to 
establish the existense of death illness, there 
must be at least three sonditions with regard 
to the illness whieh has aaused death, namely, 
(a) proximate dangar of daatb, so that there 
is a preponderanae of apprenhension of deatk; 
(Б) there must be some degree of subjeative 
apprehension of death in. the mind of the 
siek — psraon; and (c) thara must be 
some external indioia, sash аз inability to 
attend to ordinary avosations, Whether or 
not а partisular illness sonstitutes mure ul. 
maut is primarily a question of fast, ая stated 
by Lord Robartsanin Ibrahim .Goolwnm Arif 
v. Saiboo (14), but it may sometimes be a 
mixed question of law and fast, for instansa, 
where the question arises whether the facta 
found-as to the phyaisalaondition of the desaac- 
ed at the date of execution of the dead aonsti- 
tute the essential elements of a marg ul-maut as 
formulated by Muhammadan. j wiata, 
leading authorities in this Оопгі whieh 
support these propositions are the aases of 
Hassar;.( Bibi wv. Golam Jaffar (18) aud 
Fatima Bibse v. Ahmad Baksh (19), whish 
was affirmed by the Judisis] Committee in 
Fatima Bibi v, Ahmol.Baksh (20). In the 
ease last mentioned, the three elo:nenta 
emphasised were (1) illness, (2) expestation 
of a fatal isane, and (3). sartain -physisal 
ineapasities whieh indisate the degres.of the 
illness, The sesond sondition, it was point. 
ed out, sannot be presumed to exist from 
the existence of the first, while the insapasi: 

1 


(17) 23 x cae 291; 86 A, 431; 12 A. L. J, 883, 
(18) 8 О. W. N. 67. 
(19) 31 C. $1» 
(20) 35 T, А. 67; 35 О. 271; 70. LJ 123013 0, 
W.N. 214; 18 M. L, J. 6; 10 Bom. L, R. 50 (Р, О,), 
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ties indieated in the third eondition (with 
perhaps the single exeeption of the aase 
whera а man ваопоё stand up to say his 
prayers) are more or less of an empirisal 
eharaeter, based upon an imperfeetly develop. 
ed веівпов of diagnosis and annot possibly 
serve as infallible signs of death-illness. 
The importanee of the eubjeative element 
was emphasised in the sourse of argument 
апа will be found developad in the texts set 
out by Mahomed Yusuf in his Tagore Law 
Lastures on Marriage, Dower and Divoree, 
Volume III, paragraphs 2919 292 1,2945 2947- 
This view, however, is repudiated by Sir Ab- 
dur Rahim in hia Tagore Law Lestures оп 
Mabammadan Jurispru lenae(page 255) where 
referenee is made to Kuleom Bites у, Golam 
Hcsssin (21), A view similar to that adopted 
in this Court has bsen taken in the Bombay 
High Court in the oases of Sarabat v. Rabiabai 
(22) and Rashid Karmalli v. Sherbanoo (23) 
by the Allahabad High Court in the cases of 
Labhi v. Bibbun (2+), Muhammad Gulshere v. 
Marian Begam (25), Mashud Hasan v, Anwar 
Husain (26), Muhammad Sayeed v, Muhammad 
Ismail (£7), Nazar Husain v. Rafeeq Husain 
(25), Khursheed Bussain v, Fatyas Huwain(29), 
Sheikh Muhammed v. Khudia Bibi (8)), 
Wazir Jan v, Altaf Ali (81), Fazal Ahmad v. 
Rahim. Bibi (32) and by the Patna High Court 
in Fazlur Rahmon v. Muhammad Umar (33). 
(Sae aleo Darrul Mukhtar tr, Dayal, page 411. 
Hedaya tr. Hamilton and Grady, page 685 
and Baillie, Part I, pages 551-552). We 
have now to eonsider, whether the evidenee 
shows that, in the words of Lord Robertson 
in Ibrahim Goolam Arif v, Saibo (14) 
the wakf was made “under the pressure of 
the sense of imminenee of death." The 
deed of wakf, as we have seen, was exeented 


(21) 10 0. W. N. 449. 
(22) 80 B. 537; 8 Bom, L. R. 35. 
(23) 81 B. 264; 9 Bom, L, R, 252. 
(85) а Н. С. В. 159, 
‚ 781; А. W.N. (188 i 
B ar. (1881) 48; 2 Ind, Dee, 
(26) 1 Ind. Cas. 408; 6 A, L. J. 503. 
{27) 8 Ind. Cas. 834; 7 A. L. J. 1176; 88 A, 288. 
(28) 12 Ind. Сав, 730; 8 A. L. J. 1154. | 
(29) £3 Ind. Cas. 253; 36 A. 289; 12 A, L. J. 417, 
i cari ur 807; 12 A. L. J, 132, 
. 857; А, W. N, (1887) 87, 
" atn 3 (1887) 82; К Ind. Dec. 
(32) 51 Ind, Cas, 688; 40 А. 238; 16 A, L, J, 158 
(88) 43 Ind, Cas, 196; 8 P. L, W, 952,  — 
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on the 3lst January 1915 and was 
registered on the following day. The 


defendants rely оһіФ у upon dosumentary 
evidense to show that from the beginning of 
November 1914 to the middle of January 
1915, Elahi Box was ill and that he was 
laid up again in the sesond week of Mareh 
1915, The defendants have also addused 
oral evidense to show that Elahi Bux was 
il sontinuonsly from November 1914 to 
April 1915 when his death took plase. 
The Subordinate Judge has  earefully 
analysed the oral svidenes and has - some 
to the sonslusion that the persons who have 
soms forward to depose in favour of the 
defendants oannot be regarded as witnesses 
of truth, After examination of this 
evidenes in detail, we see no reason to 
doubt that the Subordinate Judga eorreetly 
estimated its value, specially as the 
witnesses, almost withont exeeption, are not 
free from bias. As regards the dosumentary 
evidenee, if appears that in a suit instituted 
by Elahi Box against one Ataraddin 
Mandal and othera for arrears of rent, the 
defendants eited him as à witness, The 
result was that on the 3rd November 
1914 Elahi Bux applied for time to give 
his evidenee, and four days later, he 
prayed that ashe wasan old man of 77, 
bedridden with fever for a week, he might 
bə examined on commission, This was 
supported by an affidavit from kadiraj Sris 
Ohandra Sen who certified that he was 
suffering from ohronie intermittent fever; 
this kabiraj has been examined as & witness 
in this sage, An order was made for the 
issue of a sommission, but a postponement 
was obtained, as the Pleader was unwell on 
the date fixed (7th Mareh 1515), There- 
upon the Commissioner went to examine 
Elahi Bux on the 14th Marsb, 1915 but 
he was asked to postpone the examination, 
as the illness had inereased and the patient 
had very little hope of surviving, This 
was supported by a eertifieate from kabiraj 
Satis Chandra Sen stating that Elahi Bux 
was eonfined to bed from fever, piles and 
pain, that he was unable to speak and 
that there was danger of death if he gave 
his deposition. Neither the Commissioner 
nor the kaliroj has been examined as а 
witness, and the statements in the report 
by the Commissioner to the Oourt snd in 
the eertificate given by the katiraj are 
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not admissible in evidenee. But, the 
statemente,’ even if admitted, do not 
show the eondition of Elahi Bux on the 
31st January 1915 when the walfnama 
was exetuted. The Subordinate Judge has 
further cbserved tbat Elahi Bux was 
perhaps reluetant to give evidence and 
that the allegatiuns as to the state of his 
health were not improbably exaggerated, 
This finds some support in the evidence 
addueed by the plaintiffs, whieh relates to 
a point: of time müeh nearer to the date 
of exeeution of the wakfnama than the 
evidence of ihe incidents mentioned by 
the witnesses’ of the defendants. The 
evidense led by the plaintiffs shows that 


in January 1915 Elahi Bux went to 
.the . house of his - father-in-law at 
Rajarampore, whieh involved a journey 


by bullosk eart over 12 to 14 miles of 
road. One of these journeys was shortly 
before, while the: other was shortly after, 
the 31st January 1915. On his return 
journey, he lost a silver  betel.pot and 
on the 6th  Febrnary 1915, he lodged 
information at ihe Poliee Station, He had 
alo an alterestion on the way with 
Kadir Box, a witness in this ease, who 
laid an information’ with the Polise against 
Elahi Вох. апа his peon on the 21st 
January 1915, There ean thus be no 
doubt on the oral evidenee, supported 
by reliable documentary evidence, that 
‘between the 21st January and the 6th 
‘February 1915 the state of health of 


Elahi Box was  sueh that he was able 
to go from village to village to 
see . his friends and relations, to 
arbitrate in the settlement of disputes 


of other people, and to follow the ordinary 


avoedtions of life. In  eares of this 
eharacter, when direst evidense of the 
“state cf health of the cettlor on the 


date of the deed is rot available, the 
tvidenee of antecedent and subsequent 
eonditicns of the rettlor should converge 


`+ to that point of time; this test is well- 


‘eaticfied in. the present case. Even if 
it te assumed that Elahi Bux was ill in 
“November srd/Deeember 19.4 and in 
the first week of January, 1915, and 
further ibat te was il again from the 
middle cf March till his death in the 
middle of April, the validity of the 
wakfnama excouted on the 3lst January 
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1915 ennot ba aussessfally impeashed on 
the ground of mars и) maul, whan there 
is positive evilense to show that from 
the middle of January to the middle of 
February 1915, whish ineludes the date 


of exeeution of the deed, he was in а 
fairly good state of health, In sueh 
ciraumstanesr, it eannct Ъз urged that 


the wakfnama was exeeuled under the 
pressure of the genee of imminenae of 
death. We hold accordingly ‘that the 
cone!usicn of tbe Subordinate Judge on this 
part of the eaze cannot be euccessfully 
challenged, ; 

The result is that the deeree cf the 
Subordinate Judge із affirmed and this 
apperl dismissed with costr. 

Bocktanxy, J,—1 agree and have rothing 
to add, 


R. М, 
Appeal dismissed, 


MADRAS HiGH COURT. 

Civic Арркл No, 118 or 1920, 

April 21, 1921. 
Present: —Mr. Justice Sadasiva Aiyar sni 
Mr, Justiee Spencer, 
NAGA RAJA—~P.tatntis¥— 
APPELLANT 
veraus 
DEVE КАЈА KARNANTHAYA 

BELLALA-—DrrzNDANT— 


RESPONDEME, 

.Pattams, nature of —Pabtum property — Junior mem- 
bers of pattam’s family—Maintenance, right of— 
Appropriation of pattam property jor private purpose, 
legality of. 


Paitam is in some respects analogous to the stanom 
in Malabar. But. itis not like the latter а mere 
dignity, but rather partakes of the nature of a 
religious office. The ofice is conferred by the 
Maghava villagers. Although they are by custom 
bound to bestow it on & member of the altyasanthana 
family, yet on the non-existence of any such mem. 
ber, they can bestow it on any body they like. [p. 85, 
cola 1 & 2; p. 86, col. J; p. 87, col. 1.1 

Junior members of the family of & pattam holder 
cannot claim maintenance out of: the рабат 
properties. [p. 85, col 2.] ; 
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Per Bpencer, J.—The pattam properties being prop- 
erties attached to а religious office, any agreement 
by the patiam to appropriate them for private pur- 
poses is illegal. [ p. 87, col. 2.] 


. Appeal against a deerea of the Court 
of the Subordinate Judge, South Kanara, 
in Original Sait No. 21 of 1917. 

; Mr. B. Sitarama Rao, for the Appellant. 

Mr. К. Yegnanaroyana Adiga, for the Ез. 
apondent, 

JUDGMENT. 

Sapasiva Atyar, J.—The plaintiff is the 
appellant. He brought this suit for main- 
tenanee against his brother, the defendant, 
on the ground that both parties belonged 
to an altyasanthana family and that the 
defendant was in possession of the family 
properties as Yejman of the family ‘and 
failed to give him maintenanee. The de- 
fendant eontended that he was not in 
possession of any property as Yejman of 
the family but only of esrtain properties 
as the person appointed by the Kulur 
Magane eommunity to the pattim of Kulur 
Bidu. The sesond issue raised was whether 
the muit properties belong to the aliyasan. 
thana family of which the defendant is 
Yejman orto Kular Bidu pattam as alleged 
by the defendant,” 
~At the trial, the plaintiff sesms to have 
argued that, though the properties belonged 
to the Kalar Bidu райат, the paitam 
itself belonged to the family, and henee 
the properties also belonged to the family; 
and for this sontention he relied upon 
the Vyavasta Patra, Exhibit A, dated 
1899, exeeuted between the defendant and 
the father of the plaintiff and of the de- 
fendant who was the previous paítamdar. 
This dosument, aecording to the plaintiff, 
made both the pattam and the property 
attaehed to it the family property of the 
plaintiff’s mother's branch of their altyasan- 
thana family. This pattam right has to be 
eonferred by the Maghava villagers though 
they are bound by eustom to bestow it 
upon & member of the alsyasanthana family 
- to whieh the last holder belonged; and, on 
the non-existenee of any such member, they 
ean bestow it on anybody they like. This 
pattam is indeed in some respeets analogous 
to the stanom in Malabar. But from the 
evidenee it appears that it is not (like a 
stanon) & mere dignity to whieh no ob- 
ligations or duties are attashed, Oa the 
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other hand, the plaintiff himself in hig 
evidenss ss plaintiff'a witness No. l says: 
"My father resigned the Kulur Bidu Pattam 
as he eould not attend to tha csremonies 
there—ths three ceremonies I have msn. 
tioned above; then he says in another 
plas», “There ara annual esramonies to bs 
pərforməd by the puttam-holder Mahalaya, 
Kambla and Paddarada Moshinoma,” Then 
he says as regards the “Nema” ceremony. 
"The Nema ceremony lasts three days. All 
the Maghava people have to be invited for 
the eeremony." It appears from the de- 
fenos evidence that several other esremonies, 
—Ashtami, Vinayaka Chathurthi and others, 
have also to be performed by the pattam 
offiss.holder at some expense. The villagers 
who installed the patfam-holder іп his 
offica have to be invited and fed, or at 
least, given soooanuts acsording to the evi- 
denes. Thus, whereas the stant suasesda to 
the stanom by raason of his being the 
next eldest member of the family next to 
the dessasad stanse, that is not the easa 
with this pattam dignity whieh rather 
p»rtakes of the nature of an о зе to whish 
the villagers appoint a man after an elaborate 
ceremony and the duties of whioh offias 
are defined and entail exoense out of the 
ineome derived frcm the lands forming the 
emoluments of the office. 

As I said, the plaintiff admits that his 
father resigned the о зе bəsduse he was 
unable to perform the duties attaehed to 
it. That was in 1894; and the defendant 
waa appointed to the offise at onee during 
his father’s lifetime. 

The next question is whether junior 
membars of the family of the pattam holder 
eaa elaim maintenanes ont of the  insoma 
of the pattam lands. As Lsaid, the holder 
of a pattam is in a less advantageous 
position than the holder of a stanom, so 
far as his rights are eoneerned in the 
properties attached to the patíam, So far 
as the holder of a slanom ia soneerned, 
he besomes cut off for the time being 
from sonnestion with his main Tarwad; the 
other members of his Tarwad hava no right 
whatever to or in the stanom properties. 
It seems to me that a fortiori the plaintit 
eannot elaim any interest in the patiam 
properties and it follows that he has no 
right to get maintenanse out of the insom, 
of tha properties Bat it was argued thay 
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by reason of the arrangement, agreement 
or settlement under Exhibit A, dated 1899, 
the defendant beoame diable to treat there 
properties as his altyasanthena family 
propertige, and henee the plaintiff was 
entitled to claim maintenanee out of their 
income. One answer advanced against this 
sontentiqn by Mr. Adiga (for the respond- 
ent) was that, as religions duties were 
attaehed to the office, the properties sannot 
lawfully be made the subjest of any agree. 
ment by the holder of the offise changing 
their nature so as to allow seenlar rights 
of maintenanee to be slaimed ont of their 
ineome, Abdur Rahim, J., and myself, ina 
ease decided at the end of last year, Civil 
Miseellaneous Second Appeal No. 21 of 1920 
differed on the question whether the properties 
attaehed to а religious offise san be attashed 
and ean form the subjest of alienation by 
Court sale or private sale provided the 
service eontinues to be performed, and 
whether the alienation would be valid during 
the lifetime of the cffice-holder (judgment. 
debtor or alienor). The desision in that 
ease has been appealed against under the 
Letters Patent. 

Assuming, hówever, that even though the 
offies of potíam bas religious duties attashed 
to it, and the properties ean bs alienated 
so as to be effestive during the lifetime 
of the offise-holder, the next question is 
whether Exhibit A was intsndel to effcob 
sueh an alienation. Mr. Adiga argued that 
it was not so intended even acsording to 
ita terms, though the Subordinate Judge 
was of opinion that it. was intended thereby 
to so sonvert *the pattam property into 
family property. There is musoh to bs said 
in favour of Mr. Adiga’s sontention as the 
pattam and the properties are treated alike as 
intended to be held in the joint. family right 
of the heirs of the defendant aczording to the 
aliyasanthana law of inheritance in the 
braneh of the defendant's mother, It is 
diffigult to believe that the pattam whieh 
belonged and eould belong Ез ons member of 
the family at a time was itsəlf intənded 
to be made the oommon property of tha 
family. If so, the property attashed to it 
whish eannot be separat:d from it sould 
not have been intended to be enjoyed as 
family property while the patiam oin only 
be enjoyed by one member whom the 
Magbava villagera appoint t> the offise, 
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Then the provision of the agreement, Ех. 
hibit A, that so far aa the asoretiona ont 
of the insome are eonserned they should 
be treated as family properties and not 
merely to regulate the succession to the 
paottam and the properties into family pro. 
perties. The true construction of Exhibit 
À on this point is, however, no& free from 
diffisulty, I shall soneider the саве, there: 
fore, on the footing of that. Exhibit A was 
intended to eonvert the properties into 
altyasanthana family properties and not 
merely to regulate the suesession to the 
patiam so as to preserve itand the enjoy- 
ment of the attashed properties in the 
aliyasanth:na family. I shall here dispose 
of another minor eontention of the appellant 
that Item No. I alone was st'aehed to the 
pattam and that items Nos. 2 and З were not 
altashed t» the patiam. 1 think the matter 
is eonsluded against the appellant’s con. 
tention by the very docament, Exhibit A, 
whieh describes all the three properties ав 
belonging to the pattam, Farther the same 
contention was raised by the junior mem- 
bers of the previous patiam  offias holder 
in 1847 and was negatived—See Exhibits 
B and v. 


Then we have to eonsider the question 
whether Exhibit A ean be treated as an’ 
alienation by way of settlemert or sale in 
favour of the family by the defendant. So- 
far as sale is eonserned, the sonsideration 
mentioned in Fxhibit A has been found 
to be alearly fistitione; for the wife's 
family is not a patty to the deed, as tle 
plaintiffs and the defendant's father who 
professes to have entered into the transas- 
tion in the interests of his wife’s family 
is not seeording to law a member of hia 
wife’s family atall. Sesondly, taking it as an 
unilateral deed of settlement by the defendant . 
in favour of. the mother's cltyasanthana: 
family, I think that there is во ів 
internal evidence in the recitals of the 
dosument itself whish support the evidenes 
of the defendant that he exeouted the 
doeumeut not by his free will and eonsent 
but owing to the undue influense brought 
to bear upon him by his father. Р 

І, therefore, agrea with the lower Conr'a: 
finding that this deed was not voluntarily 
exesutsd by the defendant and that he 
sould impeach its validity as а defendant, 
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In the result I would dismiss the appeal 
with совёз. 
|, Seances, J.— The learned Subordinate 
Judge Баз fourd on the sesond issue that 
the suit properties appertained to the Kulur 
Bidu Раат and not to the al/yasanthana 
family of whioh the defendant is the Yejman. 
In eupport of this finding he relies on а 
good deal of doeumentary and oral evidenee 
‘to whieh we have been referred in the 
argumenta in appeal. I have по donht 
he was right in his sonclusion that the 
properties appertained to the pattan. 

The argument advansed for the appellant 
that the. pattam belongs to the family is 
negatived by the previous history referred 
to in the lower Oourt’s judgment and in the 
judgments in the litigation of 1851, Ех. 
‘hibits B, O and I. That history oontaing 
inrtaross where the Maghava villagers have 
‘installed ра ат holders seleeted from the 
family of the last pattam-holler, and fail- 
ing lineal heirs in that family, have ap- 
"pointed persons from outside the family. 

The ppellant relies ‘on Exhibit A, 
а doeument signed by the defendant and 
“his father at the time when the defendant 
‘gneeeeded {о the cíflise, Mr. В, Sitarama 
"Rao argued that this agreement or settle. 
.ment gave his elient a good title at least 
for the lifetime of the defendant, and that 
‘it was too late for the respondent to re. 
pudiate it as being exeeuted under undue 
ӯ Ёпепве ss he did hot set up susha oase 
‘at the trial. 
‘this Hxkibit A as a purshase of member- 
ship in the pattam family and he held that it 
‘was invalid for want of sonsideration. The 
dosument itself is termed а deed of set- 
tlement, Whether it is an agreement ог 
8 family settlement, its purpose is clearly 
‘to appropriate for family purposes the 
property whieh belongs-absolately to the 
pattam and to alter the resognised sastom 
of the trust under whieh the property had 
hitherto been enjoyed and managed. It 
states that "the extra immoveable and 
moveable properties belong to the sell. 
acquisition of the pattam-holder and should 
be earried on under the joint permission 
of the family of those who acquired the 
same; it should not be subjected to the 
power of the раат holier.’ In another 
placa the defendant and the parsons who 
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of inheriting the property ay joink heirg 
of all his rights and interests aecording to 
the aliyasanthana kw. Ав the Subordinate 
Judge observed, this document evidencaa 
an intention on the part of the defendant's 
father to create rights to the pattem and 
ргорегіізв in all his children and to convert 
the райат properties into family prop- 
erties, An appropriation for private 
purpose: of properties attached to a 
religious offios is clearly illegal and even 
a trastea who mortgages the trust prop. 
erty for his own purposes ean rub^xequent. 
ly as а truites impeach the validity of 
the transaction and avoid the alienation in 
the interests of the trust, as we held in 
Sent Yasin Sahib v. Kadur Etambara Iyer 
(1). . 
I am, therefore, of opinion that Exhibit 
A is not'valid evan forthe lifetime of the 
dafendint and that the defendant із not 
now estoppad from repudiating the validity 
of that transaction. Tho lower Court’s 
З. сімоп is right and the appeal mus} be 
diemissed with sosts. 
M. C. P. ‘ 
Appeal dismissed. 
(1) 54 Ind. Cas, 497; 37 M. L. J. 698; 26 M, L. T. 
441; 10 L. W. 672. 


CALOUTTA HIGH COURT. 
Armin FioM AÁPPELL:TR Decrer No, 1640 
or 1919, 

Deecamber 15, 1921. 
Pressnt : —_Јавііве Sir N. R Ohatterjoa, Kt., 
and Mr. Jnaties Panton. 
Sreemulty SASHIMOKAL DASI—Poasrive 
— APPELLANT 
versus 
Sreemu'ty MONMOHINI DASI дир отяевз 
— D sFanDaNts— RESPONDENTA, 


Evidence—Attesting witness denying attestation — 
Other evidence, whether can be relied on—Document, 


proof of. 


In order to prove a document an attesting wit. 


are his heirs are declared to have aright noss was called, who stated аф Һә was not an 
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attesting witness, that he put his name as & witness 
‘after the execution of the document. The Appellate 
‘Court found as a fact relying upon the evidence 
of other witness that the aftesting’ witness who 
said that he had not seen the execution. did, as a 
matter of fact, sea it and was an attesting witness, 
‘that the document was executed in the presence of 
that witness: ' 
Held; that, having regard to the findings arrived at, 
the document was proved, [p. 88, col. “2 


. Appeal against a deeree of the Distrist 
` Judge, Bankura, dated the 6th of Mareh 
1919, reversing that of the Subordinate 
Judge of that distrist, dated the 20th of 
August 1917, 

FAOTS appear from the judgment. 

Dr. D. №. Mitter, (with him Babu 
Bijoy Kumar Bhaltacharjee), for the 
‘Appellant.—The plaintiff is the appellant. 
The point is whether tbe deed of gift 
has been properly attested ог поё. 
The lower Appellate Court has found 
against me. I submit there being a gift to 
anidol the law of endowments does not 
apply, the idol is capable of holding and 
owning property, That being so, the deed 
ought to have been properly attested aesord. 
ing to:law, Refers to Pallayya v. Hama. 
vathanulu (1), Jadu Nath Singh v. Sita 
Ramji (2), Shamu Patter v. Abdul Kadir 
Rowthan (3), Gour’s Transfer of Prop- 
erty Ast, 1882, on seetion 123, 

Babu Sarat Ohandra Ray Ohoudhury (with 
him Babu Mohesh Ohandra Banerjee, for Babu 
Bejoy Kumar Chatterjee), for the Respondents. 
—The dosument does show that the property 
was not dedisated to the idol. The donor 
simply said that only for the expenses of 
the two pujas he reserved those properties 
and also the right of  sollestion of 
rents, ete, to himself and his successors. 
There is a distinetion between dedieation 
and а gift.. The former would imply 
endowments and trusts, Refers to Man- 
chershaw v, Ardeshir (4). After the dedioa- 
tion а trust is ereated, He must either 


make a gift or a éettlement appointing 


(1) 18 М.І, J. 864. 

(2) 42 Ind. Cas, 226; 44 I. A. 157; 21 C. W. N, 953; 
22 M.L. T. 52; 20 0. C. 200; 19 Bom. L. R. 687; 
(1917) M. W. N. 605; 26 C. L, J. 809; 89 A, 653; 40. 


- L. J. 586 (Р. C.). 


1 


(3) 16 Ind. Cas. 250; 85 M. 607; 16 O. W, N. 1009; 
28 M. L. J. 821; 12 M. І. 7.888; (1912) M. W.N. 
985; 10 A. L. 2,269; 14 Bom. L. E, 1084; 16 0.1, J, 
596; 89 T. A. 218 (P. O.). 

(4) 10 Bom, І, В. 1209 at p. 1210, 
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trustees. The deed has besa named nirupan” 
patra. These are the two modes by -whieh 
а person san make over property to idol. 
The ease in Jadu Nath Singh v. Sita Ват 
I submit the present 
deed was not a deed of gift but of settlement 
ereating a trust. Law requires attesta- 
tion only in ease of deed of gift under seetion 


128, Transfer of Property Ast, Assuming that 
Beetions 68 and 71 of the Evidence Act 


apply, I submit the deed has been legally 
I submit the faet of my not having 
ealled other attesting witnesses would not 
stand in the way of my proving the doeu- 
ment by other evidenee, 

Dr. D. N. Mitter replied in brief. . 

JUDGMENT,—Upon the findings arrived 
at, we think that the attestation of the dosu- 
ment, even taking ib as а deed of gift, has 
been sufficiently proved. 

The attesting witness, who was ває, 
stated that he put.his name as а witness 


after the exeeution of the dosument; in other 


words, that he was not an attesting witness, 
But the Diatriet Judge has found upon the 
evidence that the doenment was exeented 
in the presence of that witness. The 
evidenee, therefore, of the other witness was 
relied upon by the learned District Judge 


.nob for the purpose of proving exeeution of 


the doeument but for proving that the 
attesting witness who said that he had not 
seen the exesution did as а matter of fast 
see it and was an attesting witness. The 
learned Judge also refera to the evidenee of 
Hem Ohandra, another attesting witnecs, 
examined at an earlier stage of the suit, 
namely, when the applisation for leave to 
sue ав а pauper was made. 

We think, having regard to the findings 
arrived nt, that tbe doeument was proved. 
The appeal must aseordingly be dismissed 
with costs. 

The Oonrt-fees in this Court will ke 
resovered by Government from the appellant. 


B, N, 
Appeal dismissed, | 
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‘LAHORE HIGH COURT. 
Бесояр Оти, Арра аг No. 39 27 or 1918, 
December 21, 1921. 

Present :—Mr. Justiea Broadway and 

' Mr. Jastisg Martinegau. 
KALI CHARN—DzraspauT-VgNDZE 
—APPELLANT 
. versus 
JAGGU, minor, такован MUKA RAM— 
PLAINTIFF 

RAM GOPAL AND ANOTHER — DEFENDANTS 


V ENDORS—HESPONDIENTS, 
. Hindu Law—Joint family—Alienation by father— 
Suit to set aside alienation by son—Burden of proof— 
Refund of purchase.money— Possession, 


А воп in в joint Hindu family is entitled to set 
aside an alienation by his father of ancestral prop- 
erty which has not been effected for the payment 
of an antecedent debt or for any family necessity, 
He is not bound to prove that the purchase-money 
was taken by the father for immoral purposes. 


. Bohadur Singh v, Desraj, 58 P. R. 1601; 62 P. L. К, 
1901; Ram Dayal v. Ajudhia Prasad, 28 A. 928; A. W. 
N. (1906) 40: ЗА, L, J. 81; Madan Gopal v. Sati Prasad, 
40 Ind. Cas, 451; 89 А, 485; 16 A. L. J. 426, relied 
upon, 

Nor is he bound to refund the purchase-money. 


Koer Hasmat Rai y. Sunder Das, 11 C, 896; 10 Ind, 
Jur. 26; 5 Ind. Dec. (х. s.) 1023, dissented from. 

‚ Ram Dayal v. Suraj Mal, 23 Ind, Cas. 891; Madan 
Gopal v. Sati Prasad, 40 Ind, Cas. 461; 30 A. 45% 15 
A, L, J. 425, relied upon. 

. Insuch а саве the son can maintain a suit ‘for 
‘joint possession of the property alienated, being 
himself a co-parcener in the property. 

Madan Gopal v. Sati Prasad, 40 Ind, Cas. 451; 39 
А. 485; 15 A. L. J, 425, relied upon. 

Sesond appeal from а desree of the 
Distriat Judge, Delhi, dated the 10th Novem: 
ber 1918, varying that of the Senior Sub. 
ordinate Judge, First Olasr, Delhi, dated the 
8th July 1918, 


Lala Moti Sagar, R, S, and Lala Sardha 
Ram, for the Appellant. 

Mr, Des Raj Sawhney, for the Respond. 
ents, 

JUDGMENT.—The house in suit was 
sold by Ram Gopal and his brother Nikka, 
defendants Nos, 1 and 9, to Kali Oharn, 
-defendant No, 3, and the son of Ram Gopal 
susd for possession of the house eontending 
that there was no nesesaity for the sale, 
На was given a desree for possession of 
half of the house (on aeeount of Ram 
Gopal’s share) by the First Court, and for 
possession of the whole house by the lower 
Appellate Oourt, whish found (het the 
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. family was a joint Hindu family, that the 


sale was not effested for payment of debts 
and that no necessity for it had been proved, 
The vendee has preferred a sesond appeal 
to this Court. 

The first contention put forward on bebalf 
of the appellant is that the plaintiff eannot 
shallenge the alienation by his unele, Nikke, 
but there is no fores in this sontention in 
view of the finding that the family is a 
joint Hindu family. The property belongs 
to the joint family, and Nikka has no de- 
fined share in it until partition takes plaee, 
so that the transaction oannot be split up 
and the sale by Nikka treated separately 
from the sale by his brother. 

The sesond eontention is that the plaint. 
iff is not entitled to a desree unless he 
shows that the purshase-money was taken 
for immoral purposes, This contention is not 
eorrest. Rulings tothe effeet that a money- 
desree obtained against a Hindu father 
ean, if the debt is not illegal . or immoral, 
be enforeed by а sale of the eo-pareenary 
estate and is binding on the son, sre not 
in point, as there is in the present ease no 
question of the exesution of any desree 
obtained against Ham Gopal. The question 
isas to the right of the son to set aside 
an alienation by his father of the aneestral 
property whieh has not been effested for 
the payment of an antesedent debt or for 
any family nesessity, and the authorities 
are elearly in the plaintiff's favour, see 
Bahadur Singh v. Рета) (1), Bam Dayal 
у, Ajudhía Prasad (2) and Mada Gopal v. 
Sati Prasad (3). 

Next it is contended that the plaintiff 
eannot suseeed without refunding the pur- 
ehase-money, but this contention also is ona 
with whieh we eannot agree. Koer Hasmat 
Rat v. Sunder Das (4), whieh is eited in 
support of it, was dissented from in Ram 
Dayal y. Suraj Mal (5) and in Madan Gopal 
v. Sati Prasad (3), in whieh a eontrary view 
was taken. 

Lastly, it is argued that as Ram Gopal 
is alive his son is not entitled to a deeres 
for possession of the house, but only to в 


1) 58 P. R. 1901; 62 Р, І, В. 1901. 

(2) 28 A. 328; A. W. М, (1908) 40; 3 A. L. J. 81. 
(3) 40 Ind. Cas. 451; 89 A, 485; 16 A. L, J, 423, 
Ted 110,396; 10 Ind, Jur. 26; 5 Ind. Dee. (х в.) 


оф) 39 Ind, Qan, 891, 
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desree deslaring the alienation to be invalid, 
This.point was not taken in the grounds 
of appeal in the lower Appellate Court, and 
as the plaintiff is himself a во pareener in 
the property we think he ean maintain a 
suit for possession. It was, in faet, held 
in Madan Gopal v. Ў. 11 Prasad (3), where 
the sale by.the father was not for family 
nesessity or for the payment of debte, 
that his sona were entitled {о resover the 
property. 

The plaintiff is, however, entitlsd only 
to joint, and not to  exeluaive, possession, 
and in this respest the desree requires to be 
modified, 

We авоврё the appeal and alter the deeree 
to one for joint possession of the house. 
The appeal having failed exeept іп respeot 
of this slight modifiention, the appellant 


wil pay the  plaintiffcrespondent's sosta 
throughout. . 
. 2. Е, Appeal cctepled, 


ненен 


‚ OALCUTTA HIGH COURT. 
Р APPEAL FROM APPELLATE Dacree 
No. €04 or 1920. 
January 4, 1922, 
Present : —Mr. Justiee Newbonld and 
- Mr. Justiee Cuming. 
DINANATH DAS AND on RIS DE.TH 
ніз Heras AND ева, Representatives 
KRIPANATH DAS 
AND CTHERS— Ds FENDANTS — 
` APPELLANTS 
tersus 


GOPAL CHANDRA DAS AND OTRE:8— 


PrLalxtTiFFs— RESPONDENTS, 

Lease, construction of—Lessee's right to build— 
Boündaries well-defined in the lease—Area in lessee's 
possession less than that stated in the lease - Encroach- 
ment, whether permissible, 


- The portion of a lease which governed the lessee's 
vight-to build -was as ‘follows :—‘You shall not be 
competent to make big excavations but’ you shall 
be competent to construct pucca wall, pucca privy 
and pucca plinth of the tin ghur ”; i 

Held, that reading the clause as a whole, it was 
the intention of the parties that the lessee’s right 
to erect permanent structures should be limited to 
those specified in the condition, and that the 
condition amounted to в prohibiticn to build any 
ether structures than those expressly mentioned, 
[p. 91, col. 7] 


(1929 


The fact that the amount of land of which a lessee 


"was given possession is less than the area stated 


in the lease, would give the lessee no right of 
encroachment «beyond the well-defined boundaries 
given in the lease. [p. 91, col. 1.] 


Appeal against a desres of the Offisiating 
Subordinate Judge, Jalpaiguri, dated the 
20th of Desember 1919, modifying that of the 
Munsif, Firat Court at that plac», dated the 
18:h September 1918. . 


FAOTS appear from tha judgment. 

Babu Nagendra Nath Ghose, for the Appel- 
Jants.— Тае dosument should be» sonstrued in 
favour of the grantee and not in favour of the 
grantor, That ia a wall known eanon of 
interpretation. I ‘am not presluded from 
riising a wall. All prevantions are expressly 
mentioned, Moreover а wall does not require 
big exoavation. I am prevented from making 
big exsavations only. My ecoond submission 
is that oral evidense has bsen wrongly. ad- 
mitted. When the terms of the doeument are 
perfestly elear, no oral evidence should have 
been admitted. The provisions of sestion 91 
ofthe Indian Evidense Aet aro explicit on 
this point. 

The area in possession of my elienta is less 
than what is stated in the doenment and so. 
my elienta were justifisd in eneroaehing on 
the lessor!'s lande. "RN 

Babu £entosh Kumar Bose, for the Respond- 
ente.—The otker side laid stress on the word 
bhitli whieh they said meant also a wall. 
Now they veer round. Moreover if.'they had 
a right to build a wall that would have been 
mentioned in the lease. We are to look 
to the intenlicn of parties as it is revealed 
by the dosument. As to boundaries, in а 
sompetilion between boundaries and ares, the 
former sre to prevail. . 

As to evidense, oral evidenee ean be pro- 
perly almitted if it does not vary the terms 
of the dceument. > ` 

Babu Nagendra Nath Ghose bri fly replied. 

JUDGMENT.—This appeal arises ont 
of a suit in whieh the plaintiffs respondents 
have obtained a desreo diresting removal of a 
wall, The finiing is that the wall must be 
removed on two grounds; partly by reason of 
its ensroashment on the land in the posses- 
sion of the plaintiffs and partly besause it is 
built on the land leased to the dofendant from 
the plaintiffs under. a lease which pros 


hibits them from eresting a puce2 wall on the 
land. 


Vol. Lxvti] 
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to the mortgage in favour of the defendant; 
and all the rights she had, she surrendered 

^'in favour of the landlord. The landlord 
thereupon was entitled to possession of the 
јоїе` and to hold it subjeet to the rights 
of the mortgagee. It is true that the 
defendant obtained possession but he was 

'"not' a mortgagee іп possession, Batashi 
had ‘no right to eonvey nor confer any right 
to possession after the surrender in favour 
of the landlord in 1905. We are unable, 
therefore, to hold that the defendant ia 
entitled to resist the elaim for possession 
‘as against the plaintiff who elaims under а 
settlement from the landlord, 


The learned Pleader for the appellant 
has strongly pressed upon us to order the 
plaintiff to redeem the mortgsge in this 
suit, Brat, apart from other eonsiderations, 
the landlord who acquired the equity of 
redemption under the surrender is not the 
plaintiff, The plaintiff obtained a settle. 

: ment of only a portion of the jote, namely, 
the diaputed land from the landlord and we 
do not see how the plaintiff ean be direet- 
ed to redeem the entire mortgage, 


The appeal must aesordingly be dismissed, 
We make no order as to costa. 


Appeal dismissed. 
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CALOUTTA HIGH COURT, 
APPEAL УКОМ APPELLATE Deorre No, 580 
at 1920. 

January 12, 1922, 

Present : —Mr. Justieà Newbould, 
NAIMUDDIN SORKAR anp OTHAR8 
—DerexDsNrs—APPELLANTS 
versus 
IMANI MONDAL AND OTHERE— 


PLAINTIFFS— RESPONDENTS. i 

Civil Procedure Code (Асі V of 1908), s. 2 '2)— 

Decree—Order absolving defendant from liability to 
pay mesne profits — Appeal, 


An order made upen the objection of a defendant 
and after heariog the parties, absolving him from 
the liability to pay mesne profits is a “decree” 
within the meaning of section 2 (2) of the Civil 
EE Code, and as such is appealable. [p. 94, 
col, 1. 


Appeal against a decree of the Subordi- 
nate Judge, Bogra, dated the 23rd of 
Desember 1919, reversing that of the 
Munsif, First Court at Bogra, dated the 
7th of April 1919, Ё 

FAOTS appear from the judgment. 

Babu Atul Ohandra Gupta, for the Appel. 
lant.—I submit that the learned Subordinate 
Judge is wrong in thinking that the 
Munsif'a order is not a final order, but ig 
only an interlosutory order. Bhup Indar 
Bahadur Singh v. Bijat Bahadur Singh (1) 
eannot be distinguished from the present 
saso and that ease slearly governs this sase. 
I submit that it is elearly a deeree. And 
the definition of ther term ‘desree’ in 
the present Civil Procedure Code makes the 
thing quite elear and ‘unambiguous. So far 
as the defendants were soneerned they were 
absolved from ару liability, Reads sestion 2, 


' Civil Proeedure Code. Refers to Ram Kirpol 


v. Rup Kuari (2), Ben? Ram v. Nanhu Mal 
(3), Raja of Ramnad v. Velusamt Tevar (4). 
Babu Bejan Kumar Mooker ee, for the Re. 
spondents, — The order of the learned Munsif 
eannot but be treated as an interloentory 
order, It sould not have been ehallenged by 


(1) 28 A. 152; 2 Bom, І, В, 078; 27 T, A. 209; 8 0. dE 
iim Н 


94. 
i NAIMUDDIN SOREDE V, IMANI MONDAL, 

way of appeal, Reads Order X X, rule 12, Civil 
Peosedure Code, it is a preliminary deoree. 
It waz an order preparatory to the parsing 
of the final desres, Беѓе№ to Bharie Indu v. 
Үади» Нигањ (9), and Kamini Debi v. 
Promotho Nath (6). The present ease tallies 
with Bharle Indu v. Yaqub Husain (5). 

It does not some under sestion 2 of Civil 
Prosadure Code аз it does not sonslusively 
determine all questions at issue, 

Bhup Indar Bahadur Singh v. Bejat Bahadur 
Singh (1) is elearly distinguishable, there 
the order was passed in execution prossed- 
ings. There cannot bes a series of dearees in 

a suit to be challenged piesemeal by way of 
appeal. 

Babu Atul Ohandra Gupta was not oalled 
upon to reply. 

JUOGMENT,.—This is an appeal against 
the deeision of the Subordinate Judge of 
Bograremanding a дазе for assessment of 
mesne proits. 

The question that arises in this appeal is 
whether any appeal lay to the Sabordinata 
Judge in this matter, The plaintiffs-respond. 
ents brought a suit for deslaration of 
their тайа right to an eight-annas odd 
share in a eertain holding alleging that they 
were purehasers from some of the heirs 
of one Sona, In that suit heirs of Sona 
were made defendants and also one Baso 
and defendants Nos. 6 to 12, ths present 
appellants, were joined as being in possession 
of the land. Their pleas were that they 
were burgadars of some plots under Baso snd 
also mortgagees of Baso in respeet of some 
plots, The suit was dismissed by the Court 
of first instanee. On appaal that deoiaion 
was reversed and the suit deereed. The 
plaintiffs’ title to the share claimed’ was 
deslared and they were granted a dearee for 
possession after partition. It із also direated 
that defendants Nos. 6 to 12 would not be 
ejested from the land and that the deoree 
in the suit would in no way prejudise the 
mortgage right, if avy, of these defend- 
ante. 

The ease was then sent pask to the lower 
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Court the plaintiffs gave up their right to 
partition, On the 9th January 1919 an 
objestion was taken by defendants Nos. 6 
to 12, the present appellants, that they were 
not liable for meane profits. That objee- 
iion was heard in the presense of the parties 
and the Mungi? held that the order of the 
Subordinate Judge remanding the ease did 
not inelude defendants Nos. 6 to 12 and 
absolved them from the liability of paying 
the mesne profits, He ordered aseordingly 
that the mesne profits against the remaining 
defendant sbould be ascertained and a Oom- 
missioner was appointed for this purpose. 
Oa the 7th April 191? after the Commis. 
sioners’ report had been reseived the Munsif 
finally disposed of the eate and passed an 
order dismissing the o'aim for mesne profits 
аа against defendants Nos. б to 12 on contest 
and dismissing 16 as against the other defend. . 
ants for non- prosesution, 


The sontention on behalf of the appellants 
is- ihat the crder of the 9th January was 
a deorse against whieh an appsal should 
have been preferred, and that no sppeal 
having been preferred against that order 
it had besome final before the appsal was 
presented to the lower Appellate Court. 
In my opinion that contention must be 
upheld, The order of the 9th January 
definitely determined that these defendants 
were not liable for mesne profits, In the 
sace of Bhup Indar Bahadur Singh v. Bijat 
Bahodur Singh (1) it was held by the Judiejal 
Oommittee of the Privy Oounsil that an 
order desiding the period for whieh mesne 
profits could be  resovered was a deeree 
within the meaning of the definition in sce. 
tion 2 of the Code of Civil Prosedure then 
in forse. Sines then there has been an 
alteration of the definition of the deoree in 
the Code of 1908, But the alteration is to 
make it wider than before. The order now 
under sonsideration was an order finally 
dieiding that these defendants were not 
liable for any mesne profits. That appears 
to me to beas mash a final adigdiestion 

WV oi, 
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MUSAMMAD BAFIQ ©, QAMAR DIN, 
Aesordingly I deeree this appeal, set aside 
fhe order of the lower Appellate Court 
and restore the desree of the Court of first 
instanee, Theappellants will get their costa 
in this and lower Appollate Court, 


ҮҮ. 0. А. 
Order set aside, 


LAHORE HIGH COURT. 
Mircetnaxgous Ѕксәнр Сту, Arrera No, 1855 
or 1919. 

. January 17, 1922 
Fresent :— Мг. Juttice Abdul Raocof 
and Mr. Justiee Harrison. 
` MUHAMMAD RAFIQ —Dersypaxr— 
APPELLANT 
.tergusa 
Khawaja QAMAR DIN-—PLiINTIFF AND 
ШАМ DIN— DarFzNDANT—R x3 PONDENTR, 


Contract Act (IX of 1872), s. 247 — Partnership based 
on contraci—JMinor, whether can create, 


Although under section 247 of the Contract Act 


а minor may be admitted to the benefits of-a . 


partnership, and, if so admitted, his share is liable, 
but where the partnership is based on contract, the 
privilege conferred by the section does not give 
him the power to create a firm, that is ‘to say, ‘a 
partnership based on contract must be in existence 
before he can be admitted to its benefits, for he 


E be admitted to what does nob exist. [p. 98, 
col, J. 
Missellaneous. cecond appeal from ап 


order of the District Judge, Lahore, dated 


: the 17th April 1919, reversing that of the 


Subordinate Judge, First Olass, Lahore, dated 
the 20th November 1918, 

Sheikh Nias Muhammad, for the Appel. 
lant, 

Lala Rama Nand, for the. Respondents, 


JUDGMENT.—The plaintiff purports to 
sue the firm Muhammad Rafiq-Ilam Din for 
resovery of eertain moneys said to be due 
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property on thé astréngth of seetion 247 
of the Contrast Aet. The suit was 
originally dismissed on the ground that 
Mubammad Rafiq beibg a minor at the time 
the firm was sreated and also having been a 
minor at the time of the transactions, he 
could in no way be held liable. On appeal 
the Distriet Judge relying on Gop? Mal Durga 
Das v, Jain Bank of India Limited (1) haa 
held that a minor ean enter into а partner. 
Ship in the sense that he oar, seting with 
another major person, sreate a partnership 
and, has remarded the ease for desision 
unüér Order XLI, rule 23. 

On second appeal it is pointed out that 
the only other member of the partnership 
was a stranger Паш Din, that this was 
not а ease of a family partnership or cf 
a Hindu joint family as the во called 
partrers are Mubammadans ard in no way 
related io eroh other ard that, although 
seetion 247 provides that a minor шву be 
admitted to the benefits of a rartnership, 
ib does not eance] cr revoke seetion 11 cf 
ihe Oontrast Act and make it possible for 
a miror simultaneously to ereate a partner. 
ship and to admit himself to the benefits 
of the ваше, We find this aontention to 
be sound -and oonvinosing. Counsel for the 
respondent has quoted many rulings sash 
as. Makhun Lall Duit v, Ram Lall Shaw 
(2), Mollow, March & Oo. v. Oourt cf 
Wards (3), Palanioppa Ohetly v, Oficial 
Assignee of Madras (4) and Raghunath i 
Tarachand v. Bankoj Bombay (5), but no. 
where do we find any authority for tke 


proposition that a minor is given the 
power to contract.  Relianee is also 
placed on Gopi Mal.Durga Das v. Jain 


Bank of India Limited (1) the authority 
quoted by the learned  Distriet Judge, 
This was а ease of a Hindu joint family 
in whieh the father and his minor gon 
earried on the business of the firm, and it 
explains that a minor ean ast asan agent 
under seetion 184 of the Indian Oontraet 


Nu 5 Ind, Cas, 17; 88 P. W. В, 1918; 17 P, L. B, 
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Act and ean bind the firm, The words of 
mestioh 247 of the Contrast Ast are thata 
minor "may be admitted to the benefits o£ 
partnership” and, if вд admitted his share is 
liable. If, however, the partnership bs based 
on contrast ав is alleged to be the ease here, 
the ‘privilege sonferred on the minor by 
sestion 247 willnot give him the power to 
ereate a firm, in other words, a partnership 
of this nature must be in existenee before he 
ein be admitted to its benefits, for he eannot 
be admitted to what doss not exist. It is 
slearly established law that а contrast made 
by & minor is not only voidable but void, and 
whatever may be the position of a minor 
member ofa Hindu joint family, where the 
partnership i is not ereated by eontraet, and the 
minor at birth automatically besomes a ao- 
shárer i ia а ease sueh as this the minor eanuot 
be admitted and his share, if ary, eannot be 
held liable, inammueh as the partnership to 
whieh he is alleged to have been admitted was 
not and sould not be in existence until he had 
done an aet whieh he was legally disqualified 
from doing and whieh would have been void 
ab intito, 

We, therefore, aseept the appeal and 
setting aside the order of remand we restore 
the order of the Trial Court. The eosts of 
the defendant Muhammad Rafiq will be paid 
throughout by the plaintiffs. 

ү, С, A. 

Е Appeal accepted,’ 


^ PATNA HIGH COURT. 
Оту Raviaw No. 2 ок 1922, 
April 12, 1922. 
Present:— Mr. Justioe Das and 
| Mr, Justice Bueknill, 
NILMONI CHAUDHU RBI—AprEttant 
~—~ APPLICANT 
- — versus 
YWDÀR NATH DAGA—RzerónpENT 


apparent authority and the other party has no notice 
of any limitation or restriction on that authority, 
the client will be bound by the agreement made 
by his Counsel and embodied in some order or 
judgment of the Court. Lp» 10:, col, 2; p. 102, col. 1;] 

“Per Das, J.— Where в consent is given by a Counsel 
under gome misapprehension as to the wishes of his 
client, the latter may withdraw it before the consent 
order is drawn up and perfected, bnt not afterwards, 
[р. 102, col, 2.] 

The Court has very large discretion in the matter 
before the order ia drawn up. But once the order 
is actually drawn up and perfected the discretion is 
atan end, [p 102, col, 1.] 

Lewis v. Lewis, (1890) 46 Ch. D, 281; 59 L. J. Ch. 
712; 68 L. T. 84; 89 Үү, В, 75, Neale v, Gordon-Lennca, 
(1902) А. C. 465; 71 L. J. К. B. 939; 87 L. T. 341; 51 
W.R. 140; 66 7, Р. 757; 18 T, L. В. 791, Strauss v. 
Francis, (1868)1 Q. B, 879 at p. 385; 7 B. & S. 865; 35 
L. 4. Q. B. 188; 12 Jur, (м.в) 486; 141, T. ми 14 W, 
R. 684, Swinfen v. Swinfen, (1856) 18 C. B. 48b; 
189 E. В. 1459; 25 L. J. О, P, 203; 27 L, Т. (o, s.) 220; 
107 В. В. 881; Swinfen v. Swinfen, (1867) 1 C. B. 
(x. s) 364; 140 H. R. 150; 26 L. J, C. P. 97; 8 Jur. 
(х в.) 85: 28 L. T, (о, в.) 288; Б W. R. 203; 107 R. 
R. 699; Swinfen v. Swinfen, (1857) 24 Beav 549; 58 
E. R. 470; 271. J, Ch. 85;8 Jur, (N. з.) 1109; e W. 
R. 10; 116 В. R. 219, distinguished. 

The mere fact that a consent order is hard is no 
ground for reviewing it. [p. 102, col. 2,] 

The Counsel of a party to a suit eutered into а 
compromise agreeing to deposita certain sum of money 


- in Court under the mistaken belief that he had the 


permission of his client to do so, The client who 
was present in Court stood by without making any 
protest, and even -tried to raise up the required sum. 
Failing, he applied to set aside the consent order 


' after the same had been drawn up and perfected : 


Held, that the order could not be set aside as not 
only the application had .been made long after the 
consent order had been perfected but the applicant, 


. in во far as he had tried to raise the sum required, 
‚Ваа acquiesced in the same, Гр; 102, col. 1.] 


Applisation for revisw of the decision of 
Mr. Justices Das and Mr, Justise Bueknill, 
dated the 11th November 1921. 


Messrs. К, 8. Sen, 4. 0. Sen and A. B, 
Mukherji, for the Appellant-Applieant, ; 

Mesers, Manuk, S. P. Sen and В, N, Mitter, 
for the Respondente-O pposite Party. 


JUDGMENT, 
Das, J.—This is an applisation for setting 
aside a consent-deereo passed by this Court 
on tbe lith November 1921. The eireum. 


Vel, ХУП) 
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order, appointing tke applisant as the Reseiver 
of а eertain eolliery business whieh was the 
- Bubjeet-matter of the litigation between the 
parties, Against that order of the learned 
Subordinate Judge the applisant preferred an 
appeal to this Court. That appeal eame on 
for hearing on thé 5th November and Mr, 
Hasan Imam, appearing on behalf of the 
appellant, the applicant before us, made 
eortain proposals for settlement, Mr. Manuk 
on behalf of the opposite party suggested that 
the eare should stand over till the lith 
November 1921 in order to enable the parties 
to sonsider those terms or апу alternative 
. terms that might be suggested, Tho matter 
Besordingly stcod adjourned till the llth 
November 1921, On that date a ворвепі 
order was passed to the effest that the appel- 
lant would deposit in the Court of the Subordi- 
nate Judge of Dhanbad on or before the 16th 
January 1922 the sum of Hs. 6,05,642 to 
answer any deeree that might be passed 
against him in that suit and that on sueh 
deposit being made the order appointing him 
the Reeciver of the eolliery business would be 
diseharged, but that on his failure to bring 
into Oourt the «aid sum on or before the 16th 
January 1922 the appeal would stand dismiss- 
ed, This consent order was passed on the 
11th November 1921 and on the 9th January 
1922 the present applieation for setting aside 


. the eonsent order of the 11th November 1971. 


was presented to this Oourt.. The petition 
>*alleged that one Ramratan Das, who was in 
fast a broker but who represented himself to 
he -the karpardas of the applisant, gave 


jnstruetions to Mr, Hasan Imam on behalf of. 


the applisant and that Mr, Imam in proposing 
the terms of settlement to the Court acted on 


instrustions given to him by Ramratan Das. 


and not in exereise of that authority whish 
was vested in him as an Adyveate of the 
applicant. It was suggested in the petition 
that Mr, Imam aeted under a misapprehension 
jin so faras he thought that Ramratan Das 
was authoriz3d by the applisant to propose 
‘those terms to the Court and that, as 
Mr. Imam’s eonsent was given under а mis- 
apprehétision, there was in reality no eonsent 
atalland that aesordingly the eonsent-desree 
ought to be set aside. The whole basia of 
the petition, as I have stated, is that 
Ramratan Das was a broker and not a 
karpardag of the applieant and had no 
authority from the epylieant to propose any 


? 
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terms of sompromise on his behalf and that 
as Mr, Imam aeted entirely on the instrue- 
tions given to him eby Ramratan Das the 
вопвепё deeree could not stand. As i shall 
presently show, the introduetion of the name 
of Ramretan Das has raised an entirely false 
issne in the ease; for it now appears that on 
the ilth November 1921 when the eonsent 
order was.in fast passed by this Court, it was 
not Ramratan Das who enme to Patna from 
Caleutt& to give instruetions to Mr. Imam 
but one Provash Babu who admittedly locks 
after the applicant’s business and was un- 
doubtedly authrrized to give instruetions to 
Mr. 1mem,. The applicant has sertainly 
shown a want of eandour in so far os be 
has sonecaled the part whieh Provas Babu 
took in the matter from the Court in his 
petition. We are told that this petition 
was drafted in a Solieitor’s сее in Calentta. 
I am loath to believe that any Solieitor of any 
position would deliberately give a wrong 
impression to the Court if the faeta were 
diselosed to him. Iam of opinion that the 
false issue whish the applisant has deliber- 
ately raised in bis petition has by no means 
improved his case. : 

The petition then states that new sireum- 
atanaes arose subsequent to the passing of the 
eonsent order whieh made it impossible for 
the spplisant to bring into Court sueh а 
large eum of money within the period fixed 
in the eonsent order, This paragraph again’ 
suggests, and the evidense in the sase makes 
it perfeetly elear, that the applieant tried his 
best to give effeet to the sonsent order and 
that the applieation was presented only when 
it became slear to the applicant that the 
money sould not be raised so as to enabla 
him to brirg into Court sneh a large sum of 
money. on or before the 16th January 1922; 
It is only neee»rary to mention at this stage 
that the order whioh was passed by sonsent 
onthe Lith November 1921 was duly drawn 
up and entered before the applieation was 
presented in this Court on the Yth January 
1922. . 

The evidenee shows that when the first 
proposal was made by Мг, Imam for settles 
ment it was Ramratan Das who gave inatrue- 
tions to Mr, Imam on behalf of the applicant, 
Having given those instrustions he left for 
Caleuita on the night of the 5th November. 
"When the ease eame up for hearing on tha 


” lith November, it was not Ramratag Des 
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who same fram Osleutta to instruct Mr, Imam. 
Provas Babu, who, as I have stated, is un- 
doubtedly the agent of ¢he applicant, was in 
Оопгё and it was in his presense and not in 
the ргевепве of Ramratan Das that Mr. Imam 
offered the terms whieh were aesepted by Mr. 
Manuk, I am of opinion that tbe question 
whether Ramratan- Das had authority from 
the applicant is entirely irrelevant; we have 
only to enquire whether Provas Babu.took the 
responsibility for the terms of settlement that 
were proposed to the Court on the lith 
November.’ Provas Babu'a evidenee in this 
Court is that when he eame to Patna оп the 
llth November he was wholly unaware of 
the faot tbat -any terms of settlement had 
been proposed to the Court on the instructions 
of Ramratan Das. I find it diffisult to aesept 
this testimony. Ramratan Das did give 
ertain instruotions'to Mr. Imam and Mr. 
Imam did propose sertain terms to the Court. 
Ramratan Das left for Caleutta immediately 
after and it is admitted that he saw the 
applieant as well as Provas Babu in Calentta, 
It is admitted that Ramratan Das informed 
them tbat. the ease would be taken up on the 
llth Novemter, І find it diffioult t» believe 
that Ramratan Das failed to tell them that 
sertain terms of settlement had been proposed 
tq the Court by Mr, Imam on his instrustions., 
There is no suggestion that Ramratan Das 
deliberately -asted to the prejudice -of the’ 
applieant. He undoubtedly thought that в: 
settlement was best for tbe parties and, 
though he may have exereised an authority. 
whieh he never had in faot, there is по, 
explanation why he should not have told the 
applicant exaetly what happened in Court on 
the 5th November. Babu Abani Bhutan 
Mukherji, a leading Vakil of this Court who; 
appeared in the ease with Mr, Imam has 
mace a statement to this Court and-we 


entirely aceopt that statement, He says in 
his statement that Provas Babu told, 
him that it was nob possible . to: 


bring into Court sueh a large sum of money: 
within so short a time and that Abani Baby 
told Provas Babu that the other side would 
probably not acaept the terms whieh had 
been proposed by Mr. Imam. Abani Babu's, 
impression ав ta ‘whatjhappened on the lith 
November is ss—follows:—'Oa the llth 
bafore the Hon'ble Juages eame to Court Mr, 
Manuk in Oourt room said that he agreed td 
the terrre. This ваше upon Provas Babu ав n 
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surprise; but I advised Provas Babu to try. 
and agree to it віпве the other side was 
agreeable, on the ground that the matter had 
advarcad too far ; the proposal had gone from 
us and it would not be wise'to bask out of it 
now and that judging from the rate at whish 
they had been working and selling coal, I 
thought it would be possible for them to de- 
posit the money if they tried honestly. , 
Provas Babu said it would be diffieult to put; 
together such a large eum within suah a short. 
time; but I thought that in the interests of 
the olient it would not be proper to resede at 
that stage and tried to make him submit to, 
the terms. Provas Babu. kept quiet aud I. 
understocd him to  agr»e Thersupoa I: 
instrueted Mr. Imam that the alient was. 
agreeable.’ I accept the statement. as 
en aseurate representation of what. 
aeiually happened ia Oourt, The question. 
still remains that Provas Babu kept quiet and , 
allowed his Counse), Mr. Imam, to make the: 


:*proporal in Court on the 11th November. ; 


He made no attempt to tell Mr. Imam, al.. 
though he was aatually present in Court, that ; 
the terms ware suoh as oould not be oarried, 
out, On the contrary, be. went to Caleutia. 
and made a genuine effort, to raice the money. , 
Cirsumstanses, however, shanged over whith , 
tbe parties had no sontrol whioh made it 

impossible for the applisant to raise: the: 
money in Caleutta. "The faotremains, how- ; 
ever, that between the llth November 1921, 
and the 9th Јерпаѓу 1922 there was not only ; 
no shallenge by the applicant on the consent . 


. order of the 11th November 1921, but, on the, 


contrary, there was a submission to that; 
order in the cense that the applieant tried, 
to raise the money to enable him to earry out ; 
the order, . `` p \ 
What then js the position? Two proposi- ; 
tions are well-settled; first, that express, 
authority is not needed for a Counsel to enter; 
into а compromise within the вворе of. the: 
suit.; and secondly, that where there is limi.. . 
tation of authority and that limitation is aom», 
munisated tothe other side, aonsent by Counsel. 
outside the limit of his authority would be, of. 
no effest. But the position is one of difficulty ; 
where the limitation is known to the other; | 
side or where Couneel acta on instrustionsy 
as to а compromiee under a misapprehensiont . 
and not in exercise of that authority, whioh isi 
vested in him as an Advoeateof the party to, 
the litigation, It was urged before us by Mr., 
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P, К. Sen that in this.sase Mr Imam did not 
purport to exersise his disaretionary authority 
at all; but that he purported to set on in- 

atrnations and that as he was wholly unaware 
of the fast that his elient had stated to hia 
Vakil Abani Babu that it would bs impossi- 
ble for him to carry out the terms of the oon.. 


sent order; his sonsent was given under an 


entire misapprehension so that there was in 
reality no вопвепё at all, Mr. Sen relied 
upon Suinfen у, Swinfen (1) in all ite stages, 
on Lewis v, Lewis (2) and on Nundo Lal Bose 
v, Nisturint Dassi (3). S» far as Swinfen v. 
Swinfen (1) is eonserned, the subsequent ease 
of Prestwich v, Pol:y(4) declined to refer to it 


as adesision whioh is to afford a guide in avy- 


$188 not similarly eirsamstanood, In Swinfen 


у. Swinfen (1) the eirsumstanoes ware these :. 


Oa the 15th Marah 1856, an issua dirested by 
the Master of the Rolls, in a suit in Ohansery 


of Swinfen v. Swirfen (1) to {гу tho validity. 


of the Will of one Samuel S winfen, deseased, 
eame on for trial bafora Üresswell, J, aud a 
 BSpesjal:Jury at the Arsizsa at Stafford. 
Negotiations for settlement took placa between 
the leading Oounsel,for the respeciive parties 
at the sloze of the- frat day of the trial and 
ultimately sartain terms were agreed upon and 
; embodied in a memoradum whish was signed 
by them in the presense of the Attorneys on 
both sides, The terms were that the estate 
х was to. bs sonveyed by the plaintiff to the 
defendant ‘free of insumbranee, if any, 
ereated віпве the death of Samuel Swinfen 
and that the defendant was to sasure to the 
plaintiff an annuity for her life on the estate 
of £ 1,000 а year, This memorandum was 
embodied in an order of nis? prius, whieh was 
afterwards made a rule of Court. In order to 
give effest to the eompromise the defendant’s 
Solieitor addressed several letters to the 
plaintiff's Solisitor for eeriain documents and 
was ultimately informed by the plaintiff that 
she was not disposel to carry out the terms 
of compromise on the ground that the arrange 
ment was made not only without her sarc‘ion 
but direc.ly in opposition to her wishes. 


Thereupon the defendant obtained a rule 
(1) (1857) 24 Beav, 549; 53 E. R. 470; 27 L. J. Ch. 
85; 8 Jur, (м. з) 1109; 6 W. В. 10; 116 В, Е, 219. 
(2) (1890) 45 Ch, D. 281, 59 L. J. Ch. 712; 68 L. T: 
B4; 39 W, Б. 75. 
t9. 210. 428; 4 C. W. N. 169; 14 Ind. Deo. (N. s.) 
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(4) (1865) 18 0. B. (х. в.) 803; 144 E, R. 632; 24 
L. J.O. P, 189; 12 L, T. 390; il Jur. (N. a.) 683; 18 W, 
В, 763; 144 R, R. 683, 
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ealing upon Mra, Swinfen, the plaintiff, to 
show eause why au attashment should not be 
issued against her for disobediense of the rule 
of Court. This was the first stage of the ease 
and. the desision of these prosisdings is 
reported as Swinfen v. Swinfen (5). The 
applieation failed on a teshnisal ground, 
namely, that it was not shown that there 
was personal servisa of the „rale and a 
personal demand of performanee before the 
rule was obtained; but Oresswell, J. in da- 
livering the judgment eame to the eonelusion 
that the eosmpromise was binling ou Mra, 
Swinfen. In the sourse of his judgment the 
learned Judge said as follows :— 

"f think it would bs most fatal to the due 
administration of jaitiaa, if wa were to 
allow the authority of Counsel to ba thus 
questioned. And there is not-any hardship or 
insonvenienss in this: for, if the aliens or the 
Attornsy has avy reason to think tbat the 
Oounsel is taking а eoaras that will prejndiee 
his interaste, ha may withdraw his brief, and 
во put ап епі to his authority to represent 
tna olient befora the Court.” I may mention 
tùat in the ease bsfore ua thera wai at no time 
auy express dissent on the. part. of Provas 
Babu, Al that he did was to make his' 

protest not to Mr. Imam büt'io Abani Babu 
pad than remainel silent when it was pointed 
out to him by Abani Babu һай. was possible 
for them to raise the monéy- if they “tried 
honestly,” He suffered the sonsent-Jesree 
to be passed without making any protest 
to Mr. Imam although he was sitting bshind 
Mr, Imam and madean effort to eomply with 
the term: of sattlement. (п my opinion the 
ease of Swinfen v. Suinfan (5) as reported 
in 18 Oommon Bansh is against the eon. 
tention of Mr. Sen. 

- The next staga of Sutnfen v. Swinfen (3) ia 
raportel in 1 Common Bansh, 1 New Seria, 
854; 140 E. R. 150, The application was again 
made for attashmant of the plaintiff for 
disobsdiensa of the rule of Oourt after. 
effasting peraonal вегүісэ on her, Оав of 
the learned Judges, Orowder, J. was of 
opinion that attashment should not issue 
inasmush as thera was по газї oeoasant оп 
bahali of the plaintiff. Нэ found that the 


(5) (1850) 18. С. B. 485; 139 E, R. 1459; 25 L. J. 
С.Р. 3803; 27 L Т, (o s.) 220; 107 R, 8. 3S1. 

(8) (1857) 1 C. B. (м. в) 865 110 E. В. 180; 26 La 
J. C. P.97;3 Jur. (3.8) 83 281, Т, (o. &) 233; G 
ҮҮ, 1,203; 107 В, R, 099, 
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plaintiff, before the sommensement of the 
litigation, had rejeeted an offer mush more 
advantagecus in its terms than those eon- 
tained in the agreementin question and 
that she had refused again to entertain the 
proposition when resommended to her by her 
Counsel after the adjournment of the ease 
on the first day, He thought that there was 
express dissent on her part and that there 
was no authority in her Counsel to settle the 
ease on her behalf, This was the view of 
Orowder, J., but the other learned Judges who 
heard the ease were of a different opinion, 
But, having regard to the well-known prasties 
that it is impossible fora Oourtto treat a 
party as guilty of eontempt for refusing to 
perform an agreement by whieh one member 
of the Court thinks the party is not bound, 
the Court, although the majority of the 
Judges was clearly of opinion that the plaint. 
iff was bound by the agreement, diseharged 
ihe rule. This саве again does not support 
the sontention of Mr. Sen. 

The last stage of this ease is reported 
in. 24 Beav. 549; 53 E. R. 470 
[ Swinfen v. &wnfen (1)]. This was a decision 
in Obaneery in a supplemental bill filed by 
Ospt. Swinfen who was the defendant in 
the original aetion, praying that Mrs, 
Swinfen might be decreed speeifisal to 
perform the agreément for a eompromise, 
The Court same to: the sonelusion that a 
slient may beeome bound by a eompromise 
entered into by his Attorney withont his 
authority but not repudiating it within a 
reasonable fime. The fasts found by the 
Oourt were that the sompromise was un. 
authorised by the plaintiff and was effested 
without the instruetions of his Attorney and 
that, as there was no subsequent aequien- 
sense, the bill by the defendant in tbe action 
for spesifie performanse of the eompromise 
. sould not be entertained. Now, in my opinion, 
a snit for apesifis performanee of an agres- 
mentstands on & different footing from an 
applieation to set aside a eonsent order. А 
plaintiff is not entitled as of right to a desree 
for вревібв performanse and various questions 
ean properly be taken into sonsideration by 
a Court in deeiding whether an agreement 
should be spseifieally performed whieh do 
not arise in an upplieation for sstting aside 
а desrse, It ів open to a Court in an aetion 
for spesie performanse to say that the 
bargain is a bard one and that there is real 
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bardship in the matter and that the plaintiff 
should be left to his remedy at law, This was at 
the bottom of the judgment pronounced by the 
Master of the Rolls in the ease ; but though 
the desision eannot be elaimed as an author- 
ity by а party seeking to set aside a sonsent- 
deeree on the ground that the Counsel had 
no authority to enter into the sompromise, 
the Court in Prestwich v. Poley (4) refused to 
resognize the desision of the Master of the 
Rolls asa guide inany ease not similarly 
siteumstansed—the ease is against the eon- 
tention of Mr. Sen in so far as ib resognizes. 
that unless the repudiation is prompt and 
within a reasonable time the scmpro- 
mise would bind the party. In the 
ease before us the repudiation was not only 
not prompt but astually same only after the 
applicant diseovered that owing to ehange 
of eireumstanees, whieh took place subse» 
quent to the date of the eonsent order, it was 
impossible for him to comply with that 
order. Iam unable, therefore, to look upon 
Swinfen v. twinfen (1) as in any way assists 
ing the argument of Mr. Sen. 

The next sase is that of Lewis v. Lewis (2). 
Kekewieh, J., held that although a eompro- 
mise entered into by  Oounsel under the 
authority implied by their employment is 
binding on the olient, and sannot “be upset 
by the Court, а compromise entered into in 
intended- pursuanee of terms eorsanted - 
to by the olient but by  misappre- 
hension not strietly following them, is 
not binding on the elient. It was argued 
by Mr. Sen that there was a clear misappre- 
hension in the mind of Mr. Іта in so far 
as he thougbt that his elient desired him 
to settle the ease on the terms proposed by 
him. Itis neeessary to mention that the 
desision of Kekewisb, J. was pronouneed in 
a motion on behalf of the plaintiffs for leave 
£o withdraw their eonsent to the order whieh 
purported to be a eonsent order on the ground 
that there was misapprehension in the mind of 
the Counsel. This motion was made before 
the order was astually drawn up and entered. 
Neale v. Gorzon-Lennovs (7) also supports 
the argument that there is very large dis. 
eretion in the Court before the order is 
attually drawn up and entered, The action 
was for damages for slander and libel on 


(7) (1902) A. C. 465; 71 L, J. К. B.939, 87 L. T, 
843, 51 W., R, 140; 66 J. P, 757; 18 T. L. R, 701, 2 
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the allegation that the defendant had 
made serious imputations against the plaint- 
iffia eharaster. Before the oasa same up 
for trial Sir Edward Clarke, the plaintiff's 
leading Counsel, proposed esrtain terms of 
settlement to his elient, The terms were 
written out by Sir Edward Olarko himself and 
were handed over to the plaintiff and they 
were ав follows : ' Defendant stating by her 
Counsel that she never imputed or meant to 
impute anything against the moral eharaeter 
of the plaintiff and is satisfied that there 
ig no ground for any sush imputation, 

Сава referred to..,...t0 say what should 
be done between the parties in satisfae- 
tion of all matters in differensa between 
them. 

" Oase referred to......to say what sum, if 
any, should be paid by the defendant in eom- 
pensation for the matters eomplained of in 
this aetion,” 

16 will be notised that alternative terms 
were suggested by Sir Edward Olarke to his 
slient. If the first alternative was assopted 
by the defendant there was no question of 
apy sum being paid by the defendant in 
eompensation for the matters eomplained 
of in the action, Bat it required the defend- 
ant бо state that she never imputed or 
meant to impute anything against the moral 
eharaster.of the plaintiff and was satisfed 
that there was no ground for any sush 
imputation, The other alternative assumed 
the eorrestness of the allegations of the 
plaintiff and left the question of eompensa- 
tion to arbitration. At the bottom of 
these terme the plaintiff wrote the words : — 

І sonsent to either alternative Sir Edward 
Olarke adopts,” There was elearly a іші. 
tation of Oounsel’s authority, bat this limi. 
tation was not made known to the defendant’s 
Oounsel. The defendant, however, refused 
to diselaim all imputations and after au 
interview with the learned Judge an 
order was drawn up in the following 
terms :— Itis ordered that the whole of 
thiseause be tried before H, F, Diekens, 
Esar., K. O., as Official Referee, who shall 
have all the powers of eertifying and amend. 
ing of a Judge of the High Oourt of Justies, 
and shall direst judgment to be entered and 
otherwise deal with the whole astion 
pursuant b> Order XXXV .." Ia other words, 
the whels astion was referred to the arbi. 
tration of Mr, Diskens, Before the order 
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was actually drawn upand entered, the 
plaintiff took steps to set it aside and the 
House of Lords samé to the eonelusion that 
the learned Judge in the Trial Court who 
did setit aside and restore the sause to 
the list for trial aeted with great propriety. 
Mr. Sen strongly relied upon this sass 
and argued that where there is in fasi a 
limitation of authority the sonsent given 
by Counsel outside the limits of his authority 
would not bind his slient irrespective of the 
question whether that limitation is вот, 
munieated to the other side or not. On 
the other hand, Síraus v. Francis (8) 
establishes that a sompromise whieh is 
within the Counsel's apparent authority, 
that is to say, а sompromise within the 
seope of the suit, is binding on the elient 
notwithstanding he may have dissented 
unless this dissent was brought to the 
knowledge of the opposite party at the time: 
Holt v. Jesse (9) lays down that though a 
eonsent given by Counsel in the presenes 
and with the sanetion of his elient may ba 
withdrawn before the order is drawn up, 
if given through inadvertense, it ваппоб 
be withdrawn where the matter was 
fully understood at the time and the 
elient shortly afterwards ohanges his 
mind. In this ease there is no doubt that 
the elient did fally understand what the 
sompromise was about and that he ehanged 
his mind not shortly afterwards, but only 
when he found that it was impossible for 
him to somply with the sonsent order. 
This ease entirely supports the sontention of 
Mr. Manuk, 

Thers is, however, an apparent sonflist 
between Strauss v. Francis (8) and Neale v. 
Gordon-Lennox (7). This eonfliet was ex. 
plained in the ease of Shepherd v. Robinson 
(10). The learned Judges in Shepherd v, 
Robinson (10) assepted the propoution as 
well settled that Counsel hae an apparent 
authority to eompromise in all matters 
sonnested with the action and not merely 
sollateral to it; and that if he aeta within 
his apparent authority and the other party 


(8) (1866) 1 Q. B, 879 at p, 885, 7 B. & 8S. 865; 85 
L. 1. Q. B. 183; 12 Jur, (N. в.) 486; 14 L, T, 326; 14 


. B, 684. 
(9; (1876) 3 Ch. D. 177; 46 L. J. Ch. 254; 24 W, P, 


879, 
(20) (1919) 1 К. B. 474,88 L. J. К В, 573; 120 L, 
T, 492; 35 T, i, Б, 220, 
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bas no notiee of any limitation or restrie- 
tion on that autbority, the client will be 
bound by the agreement made by his 
Oounsel and embodied in soma order or 
judgment óf the Court. In referense to 
Neale v. Gordon-Lenvox (7), the learned Judges 
said that that ease belonged toa different 
line of eases whieh desided that before a 
sonsent order has been .drawn up and per- 
fected, the eonsent given by Counsel or 
Solisitor may be withdrawn by the elient 
if the Counsel or Solisitcr give it under a 
Toisapprehension, .This, in my opinion, is 
the real distiretion between Neale у, Gordon- 
‘Lennox (7) and Strauss v. Frencis (8). 
The Court undoubtedly has very large dis- 
wretion in the matter before the order is 
‘aetnally drawn up and perfeeted but there 
is no suh diseretion where the order has 
in faot been drawn up and perfeeted. As was 
pointed out in Shepherd v, Robinson (10), 
the esl question in each ease im to see 


within whioh elass the  partieular ease 
falls. 
There is no donbt whatever that the 


spplieation in the present ease was made 
long after the order was drawn up and 
perfeetéd. There is also no doubt, in my mird, 
that the applieant not only did not repu- 
diate the eonsent given on his behalf by 
Mr, Imam but acquiesced i in it inso far as 
he tried to raise the money in order to 
enable him to somply with the order. I 
am of opinion, therefore, that the applicant 
ia not entitled to an order rettirg aside 
the sonsent order of tke Mth November 
1921, 

it was urged by Mr, Sen that it bas 
been the жее ргвоііве of the Calentla 
High Court to set aside sonsert orders in 
applications for review and it was urged 
that the ease is a partieolarly hard Спе 
for his client ard that this Ccnrt otght to 
set aside the eoncent order. It тву be 
assuméd that sn applieation fcr review 
would lie to set aside a -eorrent order; 
bet the question still remains whetker 
grounds have been made out by the-appli- 
eant whieh would icduee this Court to 
set aside the eonsent order, Jn my opinicn 
there are no grounds for revicw. I quite 
agree that’ there are certain terms in the 
order whieb! has been passed by the 
. learned. Subordinate Judge whioh ate very 
kard on the appliesnt ard althcugh we ean 
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give ro direstions upon the learned Sub- 
ordinate Judge in these prosesdings, we 
would urge upon him the nesessity ol 
altering those terms to some extent. We 
are informed, for instanoe, that the Reediver 
has been  direeted to file his aseounts 
monthly, I have no doubt whatever that 
this would have the effest of hampering 
him in bis business. In my experience 
halt yearly assounts are unusually required 
from the Reseiver and I think thatif an 
applisation be made by the petitioner to 
the learned Subordinate Judge, the learned 
Subordinate Judge ought іо sonsider 
whether it is nob а  suffieient pro- 
testion for all the parties soneerned if the 
Reseiver is dirested to bring his aceounts 
into Court half yearly, But although the 
Court may properly require the Reeeiver 
to file his aesounts half yearly he ought 
to be required to send abstraeis of the 
reseipts and disbursements of the property 
in his hands every three months to the 
plaintiff. He ought further to be required 
to supply ta the plaintiff ones every three 
months a вору of the eompleted eontrasts 
whish have been entered into by him. Any 
order whieh may have the effest of eom. 
pelling him to dicolose the agreement into 
which he may enter before those agree. 
ments bave matured into complete contrasts 
might seriously embarass him in his business, 
These are the matters whieh 1 think the 
learned Subordinate Judge ought to 
seriously eonsidér if à proper applisation 
is presented to him by the plaintiff, - But 
the faet that the order whieh hes been 
passed by the learned Sabordinate Judge 
is undonbtedly hard on the Heeeiver is no 
ground for reviewing the sorsent order | 
the 11th November 1921, 

This application must fail and we seht 
it with sosts, Hearing fee fifteen gold 
mohura, 


Bockwint, J.— This was ап  applieation 
made by one Nilmoni Ohowdhuri who is 
the defendant in an astion brought against 
him by ore Kedarnath Daga in the Court 
‘of the Subordinate Judge of Dhanbad in 
the Distrieé of Manbham in  sonnection 
with a elaim fora very large sum of money 
whish the plaintiff alleged had been ad- 
vanced to the defendant relative to an 
agreement for sale of a eolliery. 


Vel, LX Vil] 
NILMONI OHAUDHURI €, SEDAR NATH D1GA. 


There is no doubt that there was & 
serious dispute batween the pirties; the 
defendant, however, maintained that tha 
real issue between · Һет = was merely a 
matter of account. The p'aintiff, on the 
ground that the defendant was trying to 
dispose of the property in question and on 
other grounds, applied to attach the defend. 
ant's colliery befora judgment and for the 
appointment of a Raeeivar, pending tha 
hearing of the suit; and, as a result of this 
applisstior, the Subordinate Judge called 
upon the defendant to show“ sausas why the 
property should not be attashed and why 
`a Reseiver shonld nət ba appointed panden‘e 
‘Iie; and he granted an ad interim sttash- 
ment pending the hearing of the application, 
When the mattsr on the lst of September 
1921 exime пр before him, the Sabordinule 
Judge made ап order.appointing the de. 
fendant as Reseiver. From this order the 
‘defendant appealed ta this Court and a 
‘Rule was issued upon the plaintiff to show 
'eause why an ad interim stay of the exe- 
eution of the order appointing the Raesiver 
should not be allowed. 

Now, it is very important to nota what 
took plase, the matter was finally bronght up 
before this Bensb, for, it is from that that the 
present applieation now arises; it is aesord- 
‘ingly nasesaary to revev shortly what 
aetual’y ossurred. Daring the eosursa of 
„бе hearing it. was: agreed. by Oounsel 
purporting to ast on bahalf of tha defendant 
“and by Oonaosel for the plaintiff that the 
defendant would deposit in ‘Oourt on or 
before the 16th January 1922 the amount 
elaimsd by the plaintiff in order to satisfy 

„80у {өзтге, whieh might bs passed azainst 
him in the suit and that, ia the evant of 
his failure to do so, the Rule лз; would 
be diseharged and the appeal dismissed with 
costs; and on this basis this B.nah on the 
11th November 1921 passed an order 
aesordingly. The matter, however, did not 
rcst there, for on the Sth January 1922 the 
defendant filed the ‘present petition in 
whish he asks that the order passid. by 
this Court on the llth of November 1921 
should be reviewed (that is t say, sat 
aside) on the ground that the individual 
who purported to represent him and who 
purported to agree to the' terms of the 
order was in по way authorissd so to do. The 
individual referred to was one Bimratan 
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Das. It із notiesable, howavar, that the 
defendant in his petition, whilst pointing 


‘out that REimratad Das had no authority 
Жо assent fo the tarms of tha agzresmant 


also indisates that, owing to various eir. 
eumstanses sash as strikes, demaad for 
higher wages, and the insuffisiant supply 
of Railway waggons whieh had oassarred 
sanbsequant to this Oourt’s order, ha had 
found it almost impossible to aollast and 
deposit the agreed sum in Oourt, The 
authority of Counesl for the defendant to 
enter into any sush arrangement аз hai 
baen embodied in the order of thia Bansh 
was under these eonditions seriously ebal- 
lenged on behalfof the defendant; and, the 
fasts, therefore, demanded a close investi- 
gation. А eonsiderable voluma of evidensa 
upon affi lavit was aidueed by both parties, 
whilst, in addition, this Banoh thought fit 
to have before it for examination the 
individual named Ramratan Dis to whom 
referenea has already Баеп made, another 
gentleman named Prova; Chandra Ray 
who is an employee in the defendant's firm 
and who was present at the Oourt a5 а 
vary material date when the question of 
the terms of the order of th» 1169 Novam. 
ber 1921 ware nader dissassion ; ia addition 
to this, the defendant himself wa: also 
examined. I do not think that itis neoas. 
sary for ms to analyse slosely the evilanae 
whish had basn givsn. I have read and 
esrefally “sonsilered it all and 1 have somg, 
without difficilty, to the oonelusion that 
the attitude whieh is now taken up by the 
dafendant is without justifieation. It із, 
I think, suffisient to say that Romratan 
Dis who was the defendant's brokar eam; 
to Patna on Novambor the 5th last ia 
eonuestion with tha prosssdings takan by 
the defendant in this Court against tha 
order of the Subordinate Jnodga; he was 
assompanied Бу aelerk in tha defendant's 
firm, Bamratan Dis had a eonsultation with 
his O»uasel and saya that he (Ramratan 
Das) suggasiel that if an adjournment sould 
ba obtaingl the money eould be collested 
by the dafendant and dapositel ia Osart. 
As a re:ult of this the matter was adjouraed 
till the llth idem and Rimratan Daa 
returned to Oalsuita; ha states that he did 
not inform his priasipal of what had taken 
plasa af Patna; Г rayrat ёз hava бо səy 
that 1 eannot belisve this statement, Ол 
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the 11th November Ram Ratan Das did 
not return to Patna; but, on that date, the 
defendant was here represented by Provas 
Obandra „Bay, who, to. use his own өх. 
pression, " looks after the defendant's easas.’ 
He also had a eonsultation with his legal 
advisers; and, although he says now that 
he did not agree to the arrangement made 
by. his Counsel and  whieh formed the 
basis of the order of November 11th, there 
is по doubt whatever in my mind that he 
did in faet, even though it may be some: 
what reluetantly, aequiesee, The matter 
haying been dealt with in the manner in 
whieh I have before indieated, this gentle. 
man returned to Oalentta, There is no 
doubt that he told his master what had 
been done but no protestso far as I ean 
sea was ever raised until the present appli- 
sation was filed, In my own view there 
is no doubt that what really took plase 
was that there was in the mind of the 
defendant no thought of repudiating what 
had been agreed until it may have been 
found that the olleetion of the sum 
to be deposited presented perhaps more 
difficulty than had bean anticipated or de- 
manded somewhat greater saerifiees than 
had been expected. Р 

For these reasons I think that this apoli- 
sation should be rejeeted with eosts, The 
order of the 11th November 1921 of this 
Oourt will, therefore, stand, but, as the 
money has поё been paid in, the result is 
that the Kule issued by this Oourt stands 
diseharged whilst the appeal stands dis. 
missed, But although that is so, the order 
of the Subordinate Judge appointing the 
Reseiver should, in my opinion. be modified 
in eertain respects as have been detailed 
by my learned brother, 


NK. ONHE, 


Application rejected, 
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MADRAS HIGH COURT. 
Orv:t MisogLramsoUus Prtimon No. 3372. 
> oF 1990. 
January 31, 1922, 
Present :—Mr. Justies Oldfield and 
Mr. Justices Venkatasubba Hao. 
ALAMURI SITARAMASWAMI— 
PLAINTIFP— PETITIONER i 
versus 
Sreemath PRATIVADI BHAYANKAR.. | 
NAM ANNAM VENKATA RAGHAVA. 
OHARYULU IYYAVARLUM 
САВО лир OTIRA- DEFENDANTS 


=- RESFONDENTS, 
Probate and Administration Act (V of 1881), a, 92— 
Ewecutors—Power to act alone—Direction. in the Will 
—"'Several,' meaning of—Renewal of barred debi-— 
Executor, competency oj. 


Under section 92 of the Probate and Administra. 
tion Act, two out of three executors are competent 
to act alone unless the Will contains “a direction 
to the contrary." [p 105, col. 1.] 

The word "several" in section ¥2 of the Act-does 
nob mean “possessing powers to act severally ” This 
meaning is inconsistent with the use of the word in 
ordinary parlance, гр. t0£,-eol, *.] 

An executor is competent to renew a barred debt, 
Probate and Administration Act should nob be read 
as superseding the previous law, merely because it 
is silent on this point, [р. 105, col. 1.) 


Gopal Narain Mozoomdar v. Muddomutty, 14 В. 
L. В. 21, dissented from. 

Jeihibai v. Putlibai, 17 Ind, Cas, 722; 14 Bom, L, Е, 
1020, followed, 


Petition, under rule VIII of the Кш 
Rules, Godavari, praying that in the circum. 
stances stated therein, the High Court 
will be pleased to direct the Government 
Agent, Godavari at Coeanada, to review bia 
decision, dated the 18th August 1920, 
in Appeal Suits Nos. 9 and 12 of 1:20, on 
his file preferred against a decree of the 
Assistant Agent, Polavaram но їп 
Original Suit No, 71 of 1219. 


Messrs. T.: R. Ramachandra hie and T. 
Ramachandra Row, for the Petitioner. 

Messrs, D. Appa How and G, SOMNIS 
for the Respondente, 


ORDER,—The question raised by thia 
appeal is .whether the plaintiff-appellant is 
entitled to recover on a pro-note, whieh is 
the third renewal of the pro-note originally 
exesuted by а decsased testator, those 
renewals having been given by two out-of 
three executors appointed by his Will, 


Vol; LXVII] 
NILAMBAR GHOSH ©, MIB MOHABANUDDIN, 


» "The first objection taken to the plaintiff's 
case isthat two out of the three executors 
were not competent to aet alone. That is 
negatived by sestion 92, Probate and Admini- 
siration Aet, V of 1881, unless the defendants: 
respondents can show that. the Will eontains 
in the words of the seetiop, “ a direstion to 
the contrary.” We have read the Will, but 
sannot find any sueh direction in it, either 
express or implied, 

It is then said that section 92 deals only with 
several exesutors and that the word 'eeveral' 
there means "possessing powers to aet Bever- 
ally.” We have been shown no authority 
whatever for this sontention, which is ineon- 
sistent with the ordinary use of the word 

‘several’ in ordinary parlanee. 

' The third question raieed by the appeal i is 
more important, 16 is whether an exeeutor is 
sompetenttorenew à barred debt. We have not 
been shown any ground, on whieh eases of re- 
newalofa barred debt ean be distinguished 
from eases of payment, Authority on the latter 
elass of{eases are available: Tillakchand Hindu- 
mal v. Jitamal *udaram (1), Admintsirator- 
General v. Hiwkins.(2) and Samuel Fillai v. 
Ananthanatha (illo? (3), the two last mention- 
ed dealing with the eompetenee, not of an 
executor, but of an administrator, although 
thatis not relied on as affording ground for 
any distinetion, On the othér sideGopal Narain 
Mozoomdar v. Muddomutty (4) has been sited ; 

but we are unable to follow that deeision in 
preferenee ta thosé already mentioned, two of 
whieh were given in this Oourt. It is true 
that all these deoisions were given before the 
enastmént of the Probate and Administration 
Ast. But we find that in Jethibat v, Putlibat 
(5), Beaman, J. stated obtter that an exeeutor 
eould renew a barred debt; and there is no 
reason for holding that the Probate and 
Aministration Aet should be read as supersed- 
ing the previous law in virtue of its silense 
on & point of this importanee. We have also 
eonsidered whether the anthorities above 
mentioned, whieh are based on Norton v. 
Frecker (6) and other English eases are open 


et 


(1) 10 B. Н. 0, R. 208. 

(2) 1 M, 267; 1 Ind. Jur. 867; 1 M, L. R. 343; 1 
Ind. Dec. ‘м. в.) 177. 

(8) 6 M. 361; E ma Deo, (N. s.) 625. 

(4) 14 B.L. R 

(5) 17 Ind. Oas. p ‘14 Bom, L. В. 1020, 

(6) (1787) 1 Atk, 624; 26 E. R, 880, 
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to question, bésenuse of the differeneo between 
the English and Indian Law of Limitation 
and the obligstion of the Oonrt under the 
latter to take objeetion founded on it. In Ad- 
minisirator-General v. Hawkins (2), however, 
this point was expressly eonsidered and was 
overruled. We have been.referred to no later 
authority than those speeified, but in the 
eireumstanses we see no reason for refusing 
to follow them. We, therefore, hold that the 
two exeeutors were entitled to. give the anit 
pro-note in renewal of the previous note or 
notes whieh had beeome barred. 

That is suffieieni for the disposal of this 
petition and we need not deal with the further 
question raised by the plaintiff, whether an- 
other note not yet referred to by us and given 
by the testator's widow was binding on the 
estate and sould afford a valid starting point 
for limitation. 

In there cireumstanees, the petition muat 
be allowed and the Agent must be direeted 
to review his judgment and deerée in the 
light of the foregoing. Costa throughout of 
the plaintiff and the first defendant, $e, 
petitioner and first defendant, will follow the 
result and will be paid from the estate, It 
follows that the third respondent's memoran- 
dum of objestions is dismissed with eosta, 

M. Q. P. 
X. H. & N. E, 


Petition allowed. 
Memo. of oljection dismissed, 


CALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decres No. 2004 
or 1913. 

January 2, 1914, е 
Present :—Mr. Justiee Carnduff and 
Mr. Justice Riehardson. 
NILAMBAR GHOSH дир ANOTHER-— 
DEFENDANT8— Å PPELLANTS 


versus ; 
MIR MOHASANUDDIN—Ptantive — 
RESPONDENT. 
Landlord and tenani—Zemindar's right o create 
tatermediate tenure between zemindary and putni, 


108 
TIEKAN BAM 0, ВОВА ВАМ, 


here is nothing to prevent a zemindar from oreat- 
ing a tenure between the zemindary and a putni 
which has already been created under it. 


- Raj Kumar Mazumdar v. Probal Chandra Ganguli, 
9 C. W. N. 866, followed. 

Appeal against a deeree of the Subordinate 
Judge, Dasea, datei the 23rd April 1913, 
affirming that of the Munsif, Daesa, dated the 
9th Deeember 1912. 

Bahus Surendra Ohandra Sen and Traiko- 
шалай Ghosh, for the Appellants. 

JUDGMENT,—Following the decision of 
this Court in hay Kumar Masumdar v, Probal 
Chandra Ganguli (1) by whieh we are bound, 
rather than the obiter dictum pronouneed in 
Jarraw Kumari Saheba v. Hantfuddin 
Ahanda (2) we dismiss this appeal under Order 
XLI, rule 11, Civil Procedure Code. 

в. N. 

Appeal désmi:sed, 


(1) 9 С. W. М. 656. 
(2) 4 Ind, Cas. 471; 14 О, W, N. 889, 
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LAHORE HIGH COURT. 
Seoonp Отуп. Arrear No, 959 or 1919. 
January 11, 1922. 

Present :——Mr. Justiee Abdul Raoof and 
Mr. Justise Harriscn. 
TIKKAN RAM—Pratstire— 
APPELLANT 
versus 
BOSA RAM AND CraERS— DEFENDANTS — 
RESPONDENTS. 

Qouri-fec— Possession, suit for— Decree, subject to 
payment of certain sum—Appeal—Oivil Procedure 
Code (Act V of 1908), з. 149—Deficient Court-fee on 
memo. of appeal—Extension of time, 


Where a decree for possession is granted subject 
to the payment by the plaintiff of a specified sum, 
and the plaintiff appeals seeking the removal of 
this condition; the memorandum of appeal must 
pear a Court-fee stamp calculated on the amount 
required to be paid under the decree, It is 
immaterial in what form the suit was originally 

ought. [p. 107, col 1.] 

b ns Singh v. Sundar Singh, 59 Ind. Cas. 667; 
21 P. W. B. 1921, relied upon. 

Where an appellant deliberately undervalues his 
relief in appeal and affixes a wholly inadequate 
Court-fee on his memorandum of appeal, and where 
after the -mistake is pointed out and while he still 
has time to correct the same, he deliberately refuses 
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to doso, heis not entitled to any extension of time 
a ia 149 of the Civil Procedure Code. [p. 107, 
col 2. 

Amtul Qadir v. Muhammad Yusaf, 49 Ind. Cas. 871; 
87 P. W. В. 1919; 8 P. L, B. 1919; Ram Sahay Ram 
Pandey v. Lakshmi Narain Singh, 42 Ind. Oas 676; 3 
Р 1.4.74; B P. І. W.18; Saidunnessa ү. Tejendra 
Chandra Dhar, 44 Ind Cas. 838; Lekh Ram v. Ramjt 
Das, 57 Ind, Oas, 216; 1 L, 234, relied upon, 


Sesond appeal from the decree of the 
Distriet Judge, Mianwali, dated .the 6th 
December 1918, reversing that of the Senior 
Sabordinats Jadge, Mianwali, dated the 
26th July 1918. ; 

De. Nani Lal, for th» Appellant. 

Mr. T. D. Khann1 and Lala Jogan Nath, 
for Bosa Ram, for the Respondent. ~ 

JUDGME NT.— The plaintiff ia this өззе, 
Tikkan Ram, sued for possassion of an area 
of land mortgaged by his predesesaor.in- 
title without payment of any sum and he 
alleged that one Bosa then in розвевзіоп 
was а trespassar. The deeras prayed for 
was given by the Firat Oourt, bub on appeal 
it was held that this man Ba had 
asquired a share іп tha mortgaga ani that 
the plaintiff was only entitled to^" obtain 
possession after payment of Rs, 967 to him. 
He was, therefore, givan a desree son- 
ditional on payment of this ват. Forni 
this order be presents this sesoni apperl. 

The. date of the dearea of the Distriet 
Judge is the 6th Dasember 1919, The 
appeal was presented on the'3:d Mareh 
1919, а Oonrt fee of Ra. 3 6-0 baing plased 
upon it. On the 5th Mareh 1919, the ой зе 
pointed out the mistake and sslled for the 
balanse of the Court fea of R'. 6960. Ox 
the 14th Marah 1919, Counsel raplisd that 
the appeal was aorrestly stamped. Oz the 
19th Mareh 1919, the offise pointed ont onse 
more that further Court-fee was required. O x 
the 22nd April 1919, Counsel again" replied 
that the Oourt-fee paid was eorrest and the 
offise onse more returned the appeal. Оа! 
the 1st May 1919 the defisieney was made 
up. Counsel for the respordants takes a 
preliminary objeetion that under section 14}, 
Civil Proosdure Code, time sannot be ex- 
tended as there was no losa fide mistake 
and the appeal eannot be heard.  Oounsel 
for the appellant contends that the appeal 
as originally presented was eorreally stamped 
and the pointe to be desided are -whether 
this is so or nof, and, if not, whether time 
oan be extended. 


‘Yol ХҮП] 
" "CIRKÀN ВАМ t. BOFA ВАМ. 


The eontention is that, although it would 
be nesessary to pay stamp on the amount 
directed to be paid by the lower Appellate 
Oourt as a eondition preeedent to posaession 
‘being given if the suit had been in the 
form of a redemption suit, inásmueh ag 
.the plaintiff asserted that the defendant 
Bosa was a trespasser and not a mortgagee, 
the stamp should be ealeu!ated at 30 times 
the jama and not on the sum ordered to 
be paid. We are of opinion, however, that 
it..is quite immaterial in what form the 
“suit was originally brought, provided the 
deeree against which the appeal is presented 
attgehes a definite condition as to the pay- 
ment ofa spesified sum, Where a deoree 
ів in susha form, the relief sought being 
the removal of this eondition presadent, 
Coutt.feo must be paid on the amount sa 
fixed. The position has been clearly ex- 
plained in Wadhawz Singh v. Sundar Str gh 
(1), in whish the. faets were precisely 
similar to those’ now before ue, “The 
plaintiffs had sued for possession of eartain 
land without payment of anything to the 
defendants, (as the plaintiff bas done here), 
‘The deeree cf the. lower Appellate Court 
"was one for porsassion on payment of 
Rs, 160, mortgage-money, in other words, 
it was а deeree for redemption. In apre: 
to this Oourt the plaintiffs asked that they 
should be given a deerre for possession 
without payment of anything. The proper 
'Cónri-fce stamp проп the memorandum of 
: appeal was an cd valorem oie upon the 
amount of (he mortgage: money." 

As to whether under these eirsumstanees 
there ean be said to have been any bona 
fide mistake the authorities are unanimous, 
and we find that іп Amtul Qaidiv v. Милат: 
mad Yusf (2), Ram Sahay Ram Pandey 
v. Lakshmi Narain Singh (3), Saídunno:sa 
v. Teyendra Ohandra Dhar (4), and finally ia 
Lekh Ram v, Ramji Das (5), a Division Beneh 
judgment of this Oourt, the matter has 
been settled beyond all doubt, and we 


extraet the following quotation :—" In reply ' 


to these arguments Mr. Gokal Ohand states 


(1) 59 Ind. Cas. 667; 21 P. W. В. 1921. 
ol 41 Ind, Cas. 871; 37 P. W. R. 1919; 8 P. L, R, 
101 


8) 42 Ind. Cas. 675; 8 P. L. J, 74; 6 P, L. W, 18. 
(4) 44 Ind Cas. 398, 
(8) 57 Ind, Cas, 215; 1 L, 294, 
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that when filing the appeal he eonenlted 
the law upon ths,snubjest and found the 
unrep:rted Bombay саке and the Allahabad 
oase and :oonsidered them authorities of 
some value in spile of the existense of 
Panjab and other judgments. We eannot 
balieve that а Counsel of the experienes and 
qualifisations of Mr. Gokal OChand sonld 
have had the remotest doubt as to the law 
governing his ease. Objestions were taken 
by the offise when th» appeal was put in 
and he must have studied the law with 
great ваге especially when he diso»vered 
the somewhat obscure Bombay judgment. 
At the time when he put in his appeal, as 


far as this Court is sonserned, not orly was 
‘the law laid down in Banwari Das v. Nethu 


‘Shah (6), but this jadgment had been ap- 
proved ia Okuni Lal v. Beli Ram (7), and 
another judgment of this Court Mansa Ram 
v. Umri (8) was undoubtedly known to 
Counsel, “The plain fasts of the matter are 
that the appellant, who appears to ba some- 
what impoverished, to suit his owa son- 
venienes deferred the payment of Court-fee 
in spite cf the knowledge eonveyed to. him 
by his Counsel of the eorreet fee payable. 
So far, therefore, fron a bonifid: mistake 
having been made the omission in this ease 
was .delibarate, We, therefore, agree with 
the ‘eon‘entions and anthcsrities sited by 
Counsel for the respondent that this is not а 
«ase in which an extension of time should be 
granted,” 

Mutalis mutandis these remarks apply to 
this ease also. Not only did Counsel de. 
liberately undervalae his relief and put on 
a wholly inadeqoate Oourt-fee, but after 
the mistake had been pointed out, and wl ile 
he-stil had time to oorreet the same, Бе 
deliberately refused to do во, We find, there. 
fore, that the appeal is not properly stamped 
and that no extension san be allowed under 
section 149, Civil Pcosadare Cole, and wa 
dismiss the appeal with sosts. 

7. к. & W. C. А. 

Appeal dismissed. 

(8; 9 Ind. Cas. 673; 5 P. R, 1911; 49 P, L. R, 1911; 
59 P. W. R, 1911. 

(7; 80 Ind, Cas. 104; 58 Р, В, 1915; 166 P. W. В. 
1916; 58 P, L. В. 1916. 

(8) 11 Ind. Cas. 198; 184 P, W. R. 1911; 213 PL, 
R, 1911, 3 
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OALCUTTA HiGH COURT. 
APPEAL FROM AePzLLarE Deorge No, 2682 
oF 1917, 

June 28, 1:21. 

Present :—Justiee Sir Asutosh Mookerjee, Kr, 
and Mr, Justiee Baekland. 

, JOHAR MULL BHUTRA ano oraens— 
PLAINTIFFS — APPELLANTS 
teraus 
BHUPENDRA NATH BASU AND oTHERS— 
DEFENDANTE —-REAPONDENTS, 
ў ‘Specific performance, suit for," against vendor of veal 
estate— Lis pendens—Landlor d and tenant—Zemindar, 
power of, to interpose intermediate holder between 


himself and his tenant—Power of intermediate holder 
to realise rent ]rom the tenant. 


А suit for specific performance of a contraot for 
transfer of the immoveable property operates as lis 
pendens, in other words, in a suit against the vendor 
of real estate for specific perfornianoe, his con- 
veyance of the legal-title after suit was brought 
would not suspend the proceeding or defeat the 
title under the decree, of the Court. Consequently, 
when such a suit for specific performance is ended 
by a final decree transferring the title, that title 
relates back to the date of the agreement on which 
the suit ів based and the Court will not permit its 
decree to be rendered ‘nugatory by intermediate 
conveyances, [p. 110, col, 1. 


A Zemindar or tenure-holder who has carved out 
a tenure or under.tenure, as the case may be, is 
competent to interpose between himself and his 
tenant, anintermediate holder who may realise 
the rent payable to himself by his original tenant, 
Ср. 110, col, 2.] 


A landlord who has created a tenancy is still 
competent to carve out. another tenanoy from the 
interest he has reserved and interpose the same 
between himself and his first tenant, subject to the 
qualification that he cannot thereby prejudice the 
position of the first tenant, take away or destroy 
the value or effect of the prior interest transferred, 
or, a its extent or restrain its operation. [p. 112, 
col, 1. 


The defendants had been tenants under S. for a 
long series of years іп respect ofa mawrasi moka. 
rari holding. While thus in ocoupation as tenant, 
8. granted to the plaintiff a maurasi mokarari lease 
of a large tract of land inolusive of the defendant's 
holding : 

Held, that the plaintiff was entitled to recover 
from the defendants the rent ofthe holding which 
would have been otherwise payable by them to B. 
(p. 110, col. 2] 

(Case-Law considered.) 


Appeal againat the deeree of the Subor- 
dinate Judge, First Court, Hooghly, dated 
the 30th May 1917, reversing that of the 
Munsif, Third Court, Howrah, dated the 
9th July 1915, 
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FAOTS appear from the judgment. 

Babu Bipin Behari Ghose (with him Babus 
Bhupendra Kumar Ghose, Pronatha Nath 
Banner iee and Rama Prasad Mookeriee), for the 
Appellants, after stating the fasts of the ease 
aubmitted,—as regards the  sesond half 
of the property, that the  kobaía in favour 
of the defendants by the Santras during 
ihe pendeney of the suit for speeifis pet- 
formanee against the latter, sould not over- 
ride the deeree in that suit and the 
plaintiffe’ title related bask to the date of the 
agreement: refers to Pramatha Noth Roy v. 
Jagannath Kishore Lal Singh (1), The lower 
Appellate Court was wrong in holding that 
the plaintiffs’ predesessor sould not ereate an 
intermediate interest between themselves 
and the defendants. They were entitled to 
sarve out any portion of their right to 
reseive rent from the defendants. There is 
no direst authority on the point, but referenee 
may be made to Raj Kumar Majumdar у, 
Probal Ohandra Gangult (2), Madhu Sudan v. 
Debendra Nath(3). See also Ram Anant Sing’ 
v. Shankar Singh (4), 


Babu Dwarka Nath Ohakravart (with him 
Babu Kanai Dhon Dutt), for the Respondents. 
—The two rights are identisal, The defen- 
dants are maurasi mokarari tenants and 
the plaintiffs’ lease is also a maurast 
mokarart one. These are so-ordinata rights 
and the plaintiff eannot elaim rent from the 
defendants. 

[Mooxeasas, J.—Assuming that you are а 


maurasi mokarart tenant, are you not 
bound to pay rentP 
Yes, I am. But I should pay rent to 


а person having the right to reosive rent 
from me te, having a superior right: 
refers to Kalam Sheikh v, Panchu Mandal 
(5); also Jarrow Kumari Saheba v. Hanif, 
uduin Akanaa (6). 

1 Mooxersaz, J.—Oannot the landlord. sarve 
out а portion of his right? ] 

Yes, he ean. But it has to be seen what 
sort of right is sreated—is it searving 
oat а portion of his right, or is it oreating 


(1) 16 Ind. Cas. 859; 17 O, L. J. 427. 
(2) 9 О, W. N. 656. 
(8) 7 О. L. J. 28 ‘Short Notes". 
(4: 80 A. 869; A. W.N- (1903) 162; 5 A. L, J, 423. 
(5) 2 B. L. B А, С. J, 252; 11 W. E 128; 1 Ind, 
Dec. (8.8) 8 
. (6) 4 Ind, Qd 471; 14 О, W. N. 889, 
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a @0-ordinate righi? It it be the latter, 
the doeument would be infruetuous. 
JUDGMENT. 

Моокарзвк, J.—This is an apzeal by the 
plaintiffs in a sait for resovery of arrears 
of rent of a tract of homestead land. The 
rent is elaimed at the rate of Rs.7-6 annas 
124 gandas per annum for the years 1318 
to 1820 B. S., and for the first nine months 
of the year 1321, It is not disputed that 
Sri Narain Santra, Jagan Nath Santra, Raj 
Narain Santra and Deb Narain Santra were 
owners of the disputed land in equal shares, 
There is also no eoniroversy that the eon- 
testing defendants held the land as tenants 
under the Santras at the rate of rent men. 
tioned in the plaint. The plaintiffs elaim 
to have derived title from the Santras, as 
to one half of the property, under a eon- 
veyanee dated the 3rd August 191!, and as 
to the cther half, ander a permanent lease 
dated the 15th February 1907. The defend. 
ants resisted the elaim on a three-fold 
ground, namely, firat, that the alleged title 
of the plaintiffs as purehasers was inoperative, 
beeause the interest of their vendors had 
passed away tostrangers bafore the date of 
their eonveyanse; sesondly, that the alleged 
title of the plaintiffs as tenure-holders was 
inoperative, beeause the defendants had 
obtained a sonveyanes of the identiea! share 

„ош the Sentras before the lease to the 
' ' plaintiffs ‘and, thirdly, that if the title of the 


plaintiffs was found to have been subsisting’ 


at the date of the suit and the title of the 
defendants was negatived, the plaintiffs were 
still not entitled to. realise rent from 
the defendants, as both of them held as 
tenants of eo-ordinate rank under the 
Santras, The Trial Court found partially 
in favour of the plaintiffs and desreed the 
suit to that extent, On appeal, the Sub- 
ordinate Judge has reversed this deeision. 
On the presentappeal, the following points 
have emerged for eonsideration from the 
arguments addressed to ue; first, did the 
plaintiffs asquire the title of the Santras 


аз to one-half of the land, under their 


sonveyancs dated the 3rd August 1911, 
sesondly, did the plaintiffs aequire, under their 
permanent lease from the Santras dated the 
15th February 1907 aueh an interest in the 
other half oftha land as must have priority 
over the interest asquired by the defendants 
under their eonvoyauso from the Santras 


dated the 25th April 1910; thirdly, does the 
relationsbip of landlord and tenant exist 
between the parties, in view of the nature 
of the lease-hold interest created by the 
Santras in favour of the plaintiffs under the 
lease dated the 15th February 1907, and 
the charaeter of the tenanéy of the defend. 
ants whieh is alleged to have been held 
underthe Santras at a uniform rate of rent 
since at least 1854, 

As regards the first question, there is no 
room for eontroversy that the plaintiffs did 
not asquire the title of the Santras in one- 
half of the land under thòir purehase dated 
the 3rd August lvll. It appears that the 
interest of their vendors had been sold awsy 
in exeeution proseedings on the 17th June 
1898 and the 17th Mareh 1899, At tbe 
time of the sale by the Santras to the 
plaintiffs on the 8rd Angust 1911, they bad 
no title to eonvey Consequently, on the 
most favourable view of the ease, the elaim 
of the plaintiffs for reeovery of arrears of 
rent eannot possibly be sustained in exsess of 
& half share. 

As regards the seeond question, it is plain 
that the defendants did not, under their 
eonveyanse from the Santras, dated the 
2nd February 1910, sequire a title whieh 
sould prevail over that of the plaintiffs, 
It appears that onthe 15th February 1907 
two of tLe Santras granted a mourait 
mokorart lease to the plaintiffs in respost 
of all their properties in the village of 
Santragaehi, for a premium of Rs. 17,800 
at an annual rent of Rs, 1,200. Eighty- 
five parcels were speeified in the Sehedule 
and it was expressly stated that if there 
after any other parsel of land was dis. 
eovered to have been omitted by mistake 
а supplementary deed would ba exesuted 
in respest thereof. The contingeney eontem- 
plated happened. It was diseovered that the 
tenaney now in dispute bad been left out 
by mistake from the list of mouras¢ 
mokarart tenaneies in the Sehedule to the 
lease, The Santras, however, failed to 
exesute the requisite supplementary deed in 
the terms of their agreement. The result 
was that on the 8th Jnly 1909, the plaintiff 
sued the Santras to enforee ‘spesifie pers 
formanes of the agreement. That suit wag 
desreed on the 25th April 1910. It was 
during the pendeney of this litigation that 
the Santras sold away their interest on the 
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ой February -1910. to the prerent defend- 
‘ante. it is, manifest that tbe defendanta 
were purehacers rendenie héé and the interest 
they purchased was bouid by tbe deeree in 
the suit for spesifis performance, 16 was 
ruled by this Court.in the ease of Mati Lal 
Pal v. Preo Nath Mittra (7) that a snit for 
spesifie performance of a sontraet for transfer 
of immoveable property operates as lig 
pendens, in other’ words, in а suit against 
the vendor of real estate for spesific per- 
formanee, hie eonveyanee of the legal title 
after suit was brought would not suspend 
the prosesding or defeat the title under the 
desree of the Court, The obvions . reason 
for this is that if’ when the jarisdistion of 
the Court has onee attached, it sould be 
ousted by the transfer of the defendant’s 
interest, there would be no end to. litigation, 
and justice would be defeated. Consequently, 
when sueh а svit for вревібо performanse 
is ended by а. final deeree transferring the 
title, that title relates baek to the date of 
the agreement on which the suit is based, 
and the Court will not permit its deoree 
to be rendered nugatory by intermediate 
eonveyanses. The same view was adopted 
in the ease of Pramatha Nath Roy v. Jagan- 
nath Kisko-é Lal Singh (1). There is 
sonsequently no escape from the posi. 
tion that the title of the plaintiff whish 
was established by the deeree made in 
their favour in tha suit for вреоібе per. 
formanse relates bask to the 15th February 
1907, the date of the mouras mokarart 
lease gratited to them by the Santras. The, 
inference follows that the sonveyanse taken 
by the defendants from the Santras on the 
Qnd ‘February 1910, does not afford them 
effestive proteetion against the olaim of the 
plaintiffs based on their Jedsehold title dated’ 
the 15th February 1907. He 

At regards the third question, it is slear, 
that the position whieh results from our 
determination of the previous points lies in a 
nutshell, The defendants have been tenants 
under the Santras for в long series of years; 
they assert, indeed, that thé holding is 


mourast. mokárari, that is, held from genera.. 


tion to generation at & fixed rent. While 
the defendarts were thus in osenpation as 
tenants, their landlords, the Santrss, granted 


to the plaintiffs on the 15th February 1907, 


(7) 3 Ind. Cas, 626; 9 C. 1, 2,96; 13 0, W, N. 226, 


а mouras! motarart lease of a large traet 
of land inelusive of the disputed area, The 
plaintiffs slaim to resover from the defend- 
ants the rent which  wonld have b3en 
olherwise payable to the Santra:s The 
defendants: answer that the tenancy of the 
plaintiffs is co ordinate in rank with their 
own tenaney, and the plaintiffs cinnot 
consequently be deemed to Бе their landlords, 
Here we may state parenthetically that. 
the plaintiffs do not admit that the 
tenanoy of tke defendants is 20707262 
mo'scrart; bat we shall assume for our. 
present purpose that the defendants have 
in fact the status alleged b; them, We 
ага of opinion that even on this as:ump- 
tion, the defendants have no answer to 
the claim of the  plaintiffe, b:csnse a. 
Zsmindar or tenure-holder who has: carved 
outs tenure or under-tenure, as the case. 
may ba, ia sompe:ent to interpose, batween 
himself and his tenant, an intermediate, 
holder who may realise the rent payable. 
to himself b; hia original tenant. This 
proposition is resognised in а series of ciscs, 
iu this Court, In Raj Kumar Majumdar v. 
Probal Ohandra Gangul: (2) it wasruled that. 
a Z&mindar, who hai created a pint bad 
power to grant away a portion of his. 
remaining rights and ёо. ereate a tenure. 
intermediate ^ between himself and the 
p1tniday with the result that the intermediate - 
holder would b2eome entitled to demand 
the rent which the patnidar would have bsen 
otherwise bound to pay to the superior 
landlord. The Court pointed cut, however, 
thatthe interposition of sueh an intermediate, 
interest conld not cperate in derogation of 
the rights of the original patnidar or 
degrade him to the rank of a dar: 
pninidar. The essence of the matter was. 
that while- the relationship of landlord, 
and tenant originally existed bstween the 
Zismindar and the--painidir, after the 
interposition of the intermediate tenure, 
the new tenure-holder became tenant, 
under the Zemindar at the same time 
that he himself became the landlord of 
the patntdar, This decision is not opposed 
to the cass of Kalam Sheikh v. Panchu 
Mandal (5). There the defendant was 
under-tenant is respect of lands whieh his 
lessor held under a  mudafat from the 
Zemindar. - Subsequently, the lessor left 
and the Zemindar gave to the ‘defendant. 
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a paita for part of the lands sovered by 
the mudofat, and, later on, to the plaintiff 
a pait2 for the whole land covered by 
the‘original mudofot, The plaintiff irstituted 
a suit against the defendant for a kabultyat 
atan enhareed rate. The defendant answered 
that. there was no relationship of land- 
lord and tenant between himself and the 
plaintiff.. Mr.  Justiee Dawarka Nath 
Mitter upheld this sontention not on 
the ground that the Zemindar eould not 
interpose the plaintiff as lessee between 
himeelf and the defendant, but on the 
ground that upon a true  sopstrustion of 
the lense granted to the plaintiff, it could 
net be maintained that the Zomindar had 
assigned to him any of his rights to reeover or 
епһапов tho rent reserved in the р: ##: he bad’ 
granted fo the defendart. We are not un. 
mindful that an apparently eontrary view was. 
indieated in the oase of Jar.w Kumari 
Saheba v. H. nifuddin Akinda (6) where the 
earlier deeision in Raj Kumar Majumdar v; 
Probal Ohandra Ganguli (2) was not brought 
to the осів of tke Court, But the 
dictum in that ease does not eontrovert 
the proposition that when а Zsmindar 
or tenure holder has ereated a tenure or 
under ténure, be is still eompetent ёо’ 
interpose between himself and his grantee’ 
ano intermediate tenure cr under-tenure, 
The dictum rather easts doubt upon the 
applieability .of -this general rule to the 
ease of paini laluks whose ineidents are 
governed by the spesial rules formulated 
in Regulation VIII of 1819; it is also’ plain 
that the doubt was expressed, besause no 
authority had been sited to support the 
view that a Zsmindar sould lawfally ereate в 
permanent tenure bstween his own interest 
and a patni -tılu% of the firat degree, 
In ‘the ease before це, the status of the 
defendant is not: that of a` patn“dar, and 
eonsequently we are not pressed by the 
considerations whieh earried weight with 
the Court. in the ease of Jarraw Kumari 
Sahebay Hanifuidin Akanda (6), Apart from’ 
thie, we find that the deeision in Raj Kumar 
Majumdar v. Probal.Ohandra бапа (2) 
was aesepted as good law by Mr. Justice: 
Sarada Charan Mitra in Madu Sudan v. Deben- 
dra, Nath (3) and Ram Kanai v. Fakir Chand 
(8) and in the ease of Nilamber Ghosh v. 


(8) 8 0, W. М. 438, 


CÁBÉB, iit 
Mir Mchasanuddin (9) when Oarnduff and 
Rishardson, JJ., were pressed by the ap- 


parent вог: between the desision in 
Raj Kumar Majumdar v, Probal Ohandra 


Ganguli (2) and Jarraw Rumart Saheba 
v. Hasifuddin Akanda (6) they fol- 
lowed the earlier desision as bind- 


ing on them, The view we taka is also 
supported by the desision in Ram Arant 
Singh v. Shankar Singh (4). In that. ease, Sir 
John Stanley, Chief Justice, held that where 
a lessor exeeutes two вопопггепё leases of 
the same property, that is to say, two 
leases in whieh the term of the second 
sommeness before the term of the first 
has expircd, the seeond lessee is to be 
taken as the assigues -of the leszor's- 
interest during the consurrent portion of 
the terme, and the lessor, after the exesu- 
tion of the sesond lease, ean resover rent: 
only from the sesond and not from the 
first lessee. The Chief Justice referred to 
the deaision of Baron Parke in Harmer v. 
Bean (10) whieh shows that the operation 
of a sonaurrent lease of the kind ia to 
tracsfer part of the reversion of the land»: 
lord to thes lessce, ко that after the ехе. : 
eution of вие eoneurrent lease, the 
landlord eannot reeover as against the firat. 
leseee вру rent due thereafter. To the 
same effect is the desision in Burrowes v.- 
Gradin (11) where Wightman, J., ruled 


that a mortgages may maintain an aetion 


for use and casupation against a party 
who was tenant to the mortgagor before 
the mortgage, although subsequently to 
the mortgage, the mortgagor had made an- 
alteration in the promises mortgaged and 
in the amount ofrent, The same prineiple 
was resognised by Lord Alverstone, О, J, 
in Wordsley Brewery Оо, v. Halford (12) when 
he ruled that a landlord who, during the 
eurreney of a yearly tenaney, grants a 
lease of the premises to в third person 
eannot, daring the term granted by such: 
lease, give the yearly tenant noties to quit; 
in support of this prinsiple, relianeo was: 
placed -upon Doe d, Agar v. Brown (13) in: 
whiah Lord Oampbel, C. J., had held 
(9).07 Ind. Cas. 105; 840. L, Ј 77. 

(10) 41858) 8 0. & K. 307. 

(11) (1843) 1 Dowl, & L. 213; 12 L. J, Q. В, 338; 67 


, 863, -.. А 
(12) (1904) 90 L. Т. 89, 
(18) (1853) 2 El. & ВІ. 331; 96 R. Н, 500, 22 L, 2 
Q- В, 433; 17 Jur, 1161; 118 E. В, 791, 
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that where a party entitled to a remairder 
in tail expestant upon the determination of 
a life estate, grants а term of years to 
sommense immediately, the grantee, without 
entry, takes an immediate vested ' estate 
sarved oút of the remainder, so that the 
eonveyanee. is as effeotual as if attornment 
had béen-made by the tenant of the 
partieular- estate. This was overlooked by 
Pagewood, V, O., in Edwards v.: Wictwar 
(14) but was re-affirmed by 
Lush, JJ. in Horn v. Beard (15). Indeed 
it is now settled law that if, after a 
lease has been granted, another lease of 
the same premises is granted, the term 
being sonsurrent with that of the existing 
lease, the sonourrent lease, provided it is 
made by deed, operates a8 а grant of the 
reversion upon the existing term. If the 
eoneurrent term is equal to or execeds the 
residue of the existing term, the eonsurrent 
lessee is entitled to the rent for the whole 
of sueh residue and afterwards to possession 
for the remainder, if any, of his own 
term; if the soneurrent term is less than 
the existing term, the eonsarrent lessee is 
entitled to the rent during his own term; 
Neale v. Mackenzie (16), The principles 
thus expounded and applied justify the 


inferenee that a landlord who has created | 


a tenaney is still eompetent to earve out 


another ternáney from the interest he has: 


reserved and interpose the same between 
himself and. his first tenant, subjest to 
the qualification that he cannot thereby 
prejudiee the position of the first tenant, 
take away or destroy the value от effect 
of the prior interest transferred, or, limit 
ite extent or restrain its operation, for the 
maxim applies that no man ean derogate 
from his own grant, whieh has some- 
times been regarded as in essenee of а 
formulation of а prineiple of estoppel. 
This may. be illustrated by a  eonerete 
example. A,.a. Zamindar, settles a traot of 
vaeant land with B, an agrieulturist, with 


a view to enable him to bring it under. 


sultivation. А eannot thereafter settle the 


(14) (1866) 1 Eq. 40% 35 L. J. Oh, 809; 12 Jur. 
(х. в) 158: 14 W. R. 863. 


(15) (19:2) 8 К. B. 181; SI L.J. К, B. 035; 107: 
T.67. 
Б (16) (1836) 1 M. & №. 747; 46 B, В, 418;2 Gale 


174 6 L, J. (м. в.) Ex, 268; 150 E: R. 636. 


Ridley and. 


same parsel with О, so as to entitle O to 
enter into astual ossupation and sultivate 
the land. Bat there is no reason why 4 
should not grant a settlement to O,. and 
thereby enable O to realise from B the 
rent whieh would otherwise be payable by 
B to A. Tested from this point of view, 
how do the parties to this litigation.stand? 
The defendanta were originally tenants 
direetly under the Santras; assume for the 
purpose of argument, and for that 
purpose alone, that their tenaney мач 
held at & fixed rate of rent from genera. 
tion to generation, On the 15th February 
1907, the Santras granted to the plaintiffs 
а permanent lease of all their lands in the 
village, ineluding the lands sovered by the 
tenansy of the defendants; this authorised 
the plaintiffs to realise rent from all 
tenants who might be in ossupation inelad- 
ing mourasi moxarart tenants. It is 
diffisult to appreeiate on what prinoiple the 
view ean possibly be maintained that the 
plaintiffs are not eompstent to realise, as 
they seek to do by this suit, the rent 
whish would have been otherwise payable о. 
the Santras. Itis plainly immaterial that 
the defendants assert that they themselves, 
as also the plaintiffs, have mourast mokarart 
rights, When the Santras granted а lease to 
the plaintiffs, they did not derogate from 
their previous grant, and the plaintiffs do 
not allege that the lease in their. own. 
favour has in any manner operated to the 
detriment of sueh rights as. might bave 
been aetually possessed at the time by 
the defendants. It is sonsequently need-: 
less to investigate whether the defendants. 
hold a mouras тобататї tenaney, for 
even on the assumption that their allega» 
tionis well founded, it does not: afford an 
answer to the elaim of the plaintiffs, . : 
The result, is that this appeal ia allowed, 
ihe desree of the Subordinate Judge set: 
aside, and that of the Court of first 
instanee restored. The appellants are 
entitled to all eosts in this Uourt as also 
iu the Conrt of the Subordinate Judge 
inslusive of the eosts of the review pro- 
eeedings, 
Воскодир, J,—I agree, | 
wis Appeal allonez, 
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ә CALOUTTA HIGH COURT.. 
ÀPPE.L From ÁPPELLATZ Droen No, 1469 cr 
: 1949, 
‘November 30,1921, . 
Present :-—Justies Sir N, R. Ohatterjes, 
77 Kr,and Mr. Justiee Panton. 
CHANDI CHARAN CHOWDHURY 
AND ON His DEATH HIS HIR AND LEGAL 
Represestatives TRIPURA CHARAN 
CHOWDHURY anp orazrs — DEFENDANTA 
—-APPELLARTS 
Fig versus 
. NABIN OHANDRA DE prins 


e RERPON LENT. 
. Sale—Morlgage—Transaction, whether sale or mort- 
gage —Intention of parties—Surrounding circumstances, 


‘ The question whether a transaction is a sale ог a 
mortgage must be determined with reference to the 
jntention of the parties as gathered from the docu- 
aay the surrounding circumstances, [p 114, 
cdl. 2 

In 1899, D. executed a deedin respect of certain 
property in favour of P, : immediate possession was 
delivered to P.: and the documents of title were also 
delivered to him: there was a stipulation in the deed 
that if D. paid the principal amount of the pur- 
éhase-money within three years from the date of 
execution of the deed, the property would be given 
up: by P.: there- was -no mention in the deed of 
interest to be paid on the principal sum at the 
fime of the re-purchase, but it was provided that in 
the event of D. not paying the purchase-money 
within three years, the sale would become absolute. 
No money was paid withinthe term limited. In 1916 
D. brought а redemption suit and the question was, 
whether the transaction was a deed of sale with a 
condition of re-purchase, or a deed of mortgage by 
conditional sale: 

Held, that the transaction was а sale out and out 
and nót a mortgage: it was not a mortgage because 
there was no relation of debtor and creditor between 
the parties. [p. 116, col 2 ] 

Bhogwan Sahai v. Bhagwan Din, 12 A. 887; 17 T. A. 
98; 5 Sar, P... J. 557; 6 Ind: Dec, (м. в) 992 !P. C. 
Jhanda Singh v. Wahid-ud-din, 86 Ind. Cas. 38; 21 
©; W. №. 66; 31 М. D. J. 750; 20 M. L, Т, 529; 14 А.Т, 
J. 1159; 88 A. 570; (1916) 2 М W. N. 570; 19 Bom. L. 
R.16 L. wW, 189; 280. L, J. 524; 10 Bur. L T. 181; 

3 I.A., 284 (P. О.), Balkishen Das v. W.F. Legge, 


22 A. 149,27 I. A. 58 at p. 65; 40. W. N. 163; 2 Bom., 


1. В. 528; 7 Sar. P, О. J. 601; 9 Ind. Deo. (м, в) 1180 
(P. C.), referred to, 

Appeal against the deeree of the Addi. 
‘tional Subordinate Judge, Ohibtagong, dated 
‘the 2 па of April 1919, modifying that of 
the Munsif; S3s0nd-Oourt at Satkania, чаза 
the 10th of Desember 1217. 

FACTS appear from the jadgment, 

t Baba Jogesh Ohandra Ray (with him Baba 
Paresh Ohandra Sen), for the Appellants.— 
Pho’ ‘defendants are the sppellants, The 
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appeal arises out of a suit for redemption. 
The defendant No. 9 exeanted a deed of 
tale in favour of defendants Nos, 1 and 2 
7 on bth May 
1899, The plaintiff's ease is. that he has 
purshased tbe property on 24th February 
1916, from defendant No. 9 for Rs, E00. 
The lower Appellate Оопть found that the 
mortgagor was entitled to 8 annas of tha 
property апд, therefore, the plaintiff also was 
entitled to it. The deed is described as one 
of an out ard out sale with a elause that 
if the vendor paid the purshase money 
within three years from the date of the 
doeument, the vendee would return the 
property. The present suit was brought in 
1916. My submission is that the dead is 
not one of mortgage but an ont and ont 
sale. Refers to Bhagwan Sahat v. Bhagwan 
Din (1), Kinuram Mondo! v. Nifye Ohand 
Sirdar (2), Maung Kyin v. Ma Shwe La 
(3, Jhanda Singh v. Wahid ud-din (4). 

Babu Narendra Kumar Das, for the Res. 
pondent.—-The eases cited by the other aide 
donot apply. The intention of the parties is 
alear and the faots and sireumatanses taken 
together show that the parties treated it as a 
deed of mortgage. Refers to Abdul Gr Fur 
[Shoeads Bibi} v, Shétkh Jamal (5). The in- 
tention of the parties ought to be gathered 
from the faste. The learned Judge has alsa 
considered the aonduet сЁ the vandes, 
Refers to Mahoniel Mozaffer Ali у. Asraf 
Ali (6), Palantappan v. Subbaraya Goundea 
(7), Kalpu Ras v. Bent Maiho Sahu (8), 
The property was mortgaged for Hs, t0); 
I purahased it for Re. 2,400, So that there 
has not ever been an айвапа! e sonsideration 
for the deed. Rafers to Wa id Ali Khan v, 
Shafxat Husain (9). 


(1) 12 A. 887;17 I. A. 98; 5 баг, P. C. J. 657, 0 
Ind. Dec. (х. s.) 992 (P. С.'. 

(2) 11 C. W. N. 400; 6 C. L, J. 203. 
- (8) 42 Ind, Cas, €4 ; 22 0. W. N.267; 15 A. L. J. 
836; 33 M. L. J. 618; 3 P. L. W, 185; 6 L. W. 777; 23 
M. L. T. 36; 27 C. L. J. 175; 2) Bom. L. В, 278; (1918) 
М. W. N. 80; 46 G. 320; 9 1. B, R. 114; 11 Bur. L, T. 
21; 44 I. A. 286 (P. C.). 

(4) 88 Ind. Cas, 88; 21 O. W. N. 66; 31 M. L. J. 759; 
20 M. L. Т, 529; 14 A, 1.17.1 89; 38 А. 570; (1916; 


-2M Ж. N. 570; 19 Pom. L, R LoL W. 189; 28 C. L, 


J. 524; 20 Bur. L Т, 131; 43 I A. 284 (P С). 
(8) 21 Ind Cas 90; 170. W. N.1058, .80. L. 7, 228. 
(6 25 Ind. Cas. 98, 

(7) 22 Ind. Сав, 4; 14 M. L, T. 579; ee М, W. М, 

222; 1 L. W. 80. 

(8) 37 Ind, Cas. 885, 
(9) 7 Ind, Саз, 911; 83 A.122; 7 A. L J, $93, 


114 
‚ OHANDI OBARAN t, NABIN OBANDRA, 

Babu Jogesh Ohandra Roy, replied inbrief. 

JUDGMENT,—The appeal arises out of a 
suit for redemption. ы 

: The defendant No, 9 exesuted a deed of 
Bale in favour of defendants Nos. 1 and 2 

aud the fatherof defendant No, 7 on the 
5th May 1899. Thera was а stipniation 
in the kabala that if the vendor paid the 
purchase-money within three years from 
the date of the exeeution of the document, the 
property wonld be given cp by the vendee. 
The question whieh is involved in the appsal 
is whether the transastion was a deed of 
sale with а «ondition for ге purehase or a 
deed of mortgage by sonditional sale. 

The Court below held that it was the latter 
and ascordingly gave а decree for redemption 
in favour of the plaintiff, The defendants 
hava appealed to this Court, 

It is stated in the deed thatthe vendor 
was selling absolutely the lands after reasiv- 
ing Re. ‚800, the real ргівә It then 
states .— ' Besoming entitled to my rights 
in the above-mentioned Janis sold to you 
and having possessed them through tenants 
or in khas possession ав in my oase and 
realising renta from tenants assording to 
the фош1 signed by me, by paying Govern. 
ment revenus and by mutation of your 
names, you and your sons and grandsons, 
enjoy, posses» and desl with them in any 
way you like and shall be in proprietary right 
by realisation of arrears of rentdue to me 
&esording to the фон. АЁ по time what. 
ever shall I or my Sakulya heirs have or 
. lay any olaimto the lands sold... ,.. Be it also 
. known that if your prinoipal amount be paid 
np within three years, you will release the deed 
of sale and tha lands deseribed, If money 
eannot be paid withinthe time as limited 
above, then this deed of sale having been 
regarded as a deed of absolute sale your 
kharida тай (proprietary) rights will 
aesrue up on the lands above mentioned," 

No money was paid within the term limi- 
fed, «ic, 8 years, ` 

In scming to the sonolusion that the 
transaction was. a mortgage the Court below 
has relied mainly upon two points; the firat 
is that the words used in sonnestion with 
the payment of the amonnt within three 
years are the “ prinsipal amount," and 
seeondly, that if' tho money be not paid 
within ihe time limited, the kabala will be 
regarded as в deed of absolute sale. These 
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were held to be indisations of the transaetion 
being a mortgage. 

We do not think, however, that they are 
suffisient, by themselves, for bolding that it 


` W88 а mortgage. 


The word " prineipal?" was also used in 
the dosument before their Lordships in the 
ease of Bhagwan Sahaiw. Bhagwan Din (1). 
Then as to the deed of cale bsing regarded 
вв а deed of absolute sale in the event of 
the money for re-purehase not being paid 
and the kharida maliki rights being absolute, 
we think all that it means is that, after 
the expiry of the period limited, namely, 
three years, no olaim sould be advanced for 
re-purehasing the property and the words 
used in the dosument were, we think, having 
regard to the other terms of the dooument; 
ва used in order to indisate that there was 
a ehanas of the property being liable to b3, 
resonveyed if the monay was paid within 
three years, It does not show, however, that 
there was а relation of debtor and ereditor 
between the parties and there is no doubt 
that there could not be & mortgage unless 
there was a debt. : 

Inthe present oase, immediate possession 
was delivered to the vendee, and tha doeu- 
ments of title were also delivered. to him; 
The prises paid was stated in the deed to be 
the real prias and there was no mention of 
interest to be paid.on the principal sum at 
the time of. re.purshase, The vendee pur- 
ehased the stamp for the eonveyanoe and after 
the eonveyancs had been exeeuted, tbe 
vendor got himself registered in the Collea- 
torate, These are strong indieations to show 
-that the transaction was not a mortgage. 

We have been referred toa large number of 
eases by both sides but the question whether 
the transaction is a sale or a mortgage must 
be determined with referenee to the inten. 
‘tion of the parties as gathered from the 
doeument and surrounding eireumstanses. 
Neoessarily, therefore, eash oase must turn 
upon the terms of the dosuments and partiou- 
lar oirenmstanoes. As already pointed out, in 
the ease of Bhagwan Sahat v. Bhagwan Din 
(1) there was also a clause for payment 
within 10 years of the prineipal, the differ. 
ence being that in the present ease the pay- 
ment was to be made within three years; 
inthe other it was within ten years, | 

There із no doubt that the vondee in the 
васе before their Lordships agreed to rosone 
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vey the property out of kindness by a subse- 
quent agreement and that fast is mention- 
ed in the judgment but that is not the only 
ground of desision of their Lordships 

The prineiple laid down in the oage of 
Bhagwan Sahat w. Bhagwan Din (1) has 
been followed in а number of eases and we 
- do not think that the ease of Balkishen Das 
v. W. F. Legge (10) lays down anything to 
the  sontrary. The ground of desision 
in Balkisten Das v. W. F, Legge (10) 
appears to have been that the real 
.effest of the deeds was to sonsolidate 
the debt dueon the faetory aasount with 
the prinsipal sum mentioned in the frst 
deed, and thus to give the bankers a security 
on the taluk for the debt due on the fastory 
&ssounte, This, as Lord Davey, in deliver- 
ing the judgment ofthe Board, said " gives 
the transaction the sharaeter of a mortgaga 
so far as the fastory assounts ara воповгп- 
ed, and if it ig to some extent a mortgage, 
it may well be held to-be so entirely." 

In- the вазе of Jhanda Singh v Wahid-nd- 
din (4) notwithstanding the fast that there 
was a stipulation, (in the event of the vendes 
nof taking the money from the vendor), 
that the latter would be entitled to deposit 
the amount in Court, their Lordships held 
that it was nota mortgage buta sale out 
and ont. It was pointed out that the first 
portion of the dosument provided that the re- 
purshase could only take plase after the lapsa 
of 10 years and that the latter portion provid- 
ed that if the vendors were not ready to pure 
shase the property within the aforesaid time, 
they would have no elaim to the property 
after the expiry of the period of ten 
years and the vendees would then have 
every power in respeet of the property. 
This last elause seems to be similar to the 
elause contained in the dosument in the 
present ease, namely, that in the event of 
the vendor not paying the purehase money 
within three years, the sale shall besome 
absolute, 

We were referred to the eases of Wahid 
Ali Khan v. Shafkat Busain (9), Abdul Gofur 
[Зай Bibi] v, Sheikh Jamal (5) and 
Mahomed Mozafer Alv v. Asraf Ali (6) on 
behalf of the respondents, 

These eases, however, are distinguishable. 


(10) 22 A, 149; 27 I. A. 58 at p. 6%; 4 О. W, N. 158; 
2 Bom. L. R. 523; 7 Sar, P, О. J. 601, 0 Ind, Deo, 
а (s. n) 1180 (P, 9). 
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In the first all tho terms and the 'surrounding 
siroumstances do not appear from the 
report. It appears, however, that there was & 
separate agreement of even date with the 
deed of sale that whenever the eonsideration 
would bare-paid on the expiry of 6 yeara 
from the date of sale, the property would 
be reeonveyed, and further that if the remain: 
ing amount of eonsideration money was paid 
within 6 years, the property would be reeon- 
veyed, and the learned Judges in view of 
the language of the two deeds held that the 
transaction was а mortgage. In the seeond, 
as wellasin the third ease, there was no 
ehangeof possession and the eonsideration 
for the sale ` was inadequate. As already 
pointed ont, eash oase must turn upon ths 


terms of the partieular dosument and the 


eirsumstanoesa. 

Having regard to the siraumstances whieh 
we have notieed above, we think that the deed 
in the present ease is a deed of sale out and 
out and not a mortgage. 

The deeress of the Court below will aseord> 
ingly be set aside and the suit dismissed 
without sosts in all Oourts as по sosta 
were allowed in either of the Courts below, 

т, 0, 4 Decree. set aside, 


PRIVY COUNCIL. 
APPEAL FROM THE Mangas Нізн Cougar. 
January 17, 1922. 
Present :— Lord Buskmaater, Lord 
Atkinson, Mr. Ameer Ali 
and Sir Lawrenes J snkins, 
MAHOMED IBRAHIM ROWTHER 
— APPELLANT 
versus 
Shatth IBRAHIM ROWTHER 
AND OT BRS —HE PONDENTS, 
Muhammadan Law—Lubbai Muhammadans —Inhe, i. 
lance —Females, whether excluded from succession — 
Custom—Usage—Burden of proof—Proof— Custom and 
-election to abide by old law. 





Among the Lubbai Muhammadans, who are cone 
„erts from Hinduism, there is no custom or vsage 
excluding females from succession, [p. 120, col. 4.3 

There may be a custom at variance even with the 
rules of Muhammadan Law, governing the succession 
in a particular community of Muhammadans, But 
the oustom must be proved and the burden of 
proving it lies on the party asserting it. [p. 118, 


со]. 2.] 


Ib їз of the essence of special usages, modifying 
the ordinary law of succession that they should be 
ancient and invariable; and it is further essential that, 
thoy should be established tobe soby clear and 
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“unambiguous evidence. 
‘evidence that the Courts can be assured of their 
existence, and that they possess the conditions of 
antiquity and certainty on which alone their legal 
title to recognition depends. [p. 116, col. 2.] 

Abdul Hussein Khan v. Bibi Sona Dero, 4% Ind. Саз, 
:806; 45 І. A. 10; 16 ALL. J. 17; 4 P. І, W. 27; 34 M. 
L. J. 48, 22 О. W. N. 85% £3 M, 1. T. 117; 27. C. L 
Т, 240; 1 P. L. R. 1918; 20 Bom. L. В. 528; 45 О, 460; 
19 8. L. R. 104 (Р. O^, Ramalakshmi Ammal v. 
Sivanantha Perumal Sethurayar, 14 M. I. A. 570; 17 
-W. R. 652; 12 B. L. В. 396; 2 Suth P. О. J, 663; 3 Sar. 
Р. С. J.108; £0 Е В, 898, relied npon. 

Obiter —In their essential characteristics, custom 
and an election to abide by the law of the old status 
beu fundamentally as sources of law, [p. 1i8, 
col, 1: 

Abraham v. Abraham, 9 М. 1. A. 195; 1 W. R. P. C. 
1; 1 Suth, P. C. J. 501; 2 Sar. P.O, J. 10; 19 E. R. 
716, referred to. 

Appeal frcm в deoree of the Madras High 
‘Court, (Sir John Wallis, O. J. and Srinivasa 
Ayyavgar, J.), dated 12 August 1915 (in 
‘Appeal Suit No. 106 of 1914) and printed as 
30 Ind. Сав, £06, reversing a deorce of the 
Subordinate J nudge, Coimbatore. 

FAOTS.—The parties to the appeal are 
‘Lubbai Muhammadans of the Suoni sest 
residing in the Coimbatore Distriet, The 
appellant brought the anit to recover his 
share in the estate of Mahomed Husain 
Rowther, as the heircf his daughter, Pornu- 
thayee, The respondents contested the suit 
on the ground ‘that by weertain eustom іп 
the community females were exeluded from 
inheritanee and that the appellant as the 
heir of Ponnuthayee,is not entitled to a share. 

The Subordinate Judge held against the 
sustom set up and deereed the suit. On 
appeal, the High Court reversed the desree 
of the Subordinste Judge and dismissed the 
appellant’s suit, Henee the present appeal, 

The facts and the terms of the pleadings in 
the case are fully cet out in the judgment of 

' the Judieial Committee, 

- Mr, Dube, for the Appellant, ~The High 
Court із dlearly wrong in finding that the 
sustom was established in this sase. "The 
evidence mainly sonsisting of decisions -of 
Courts from 1877 up. to date, proves that 


there was no oustom excluding females from: 


inheritanee in the sommunity to whieh ‘the 
parties belorg. 


Dero (2). Under sestion 16 of the . Majras 
7 (1) 8 M. 464; 9 Ind. Jur. 267; 3 Ind. Deo (N. s) 317. 
(2) 43 Ind. Cas. 30е; 45 I. А. 10; 1@ ACL. J. 17; :4 
P. L. W. 22:34 M. L Ј. -48; 22 C. W, N.'853, 28 M, 
LT 17:270. I, J, 74^, 1 P.L. R 19 8; 20 Bom, 
L,R. 528,450., 450,12 8 L, R, 104 (Р, С.), è 
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It is only by means of such. 


"Rowtker. 


Mirabivi v, Vellayonna (1). 
approved in Abłul Huisein Khan v. Bibi Sona’ 


. pnd suseession and partition, 


(1995 


Civil Courts Ааф, TIL of 1673, all questions 
‘regarding inheritanee, marriage or any reli. 
-gions usage or- institution shall be desided 
by the Muhammadan Law or Ly custom 
having the forae of law. The custom alleged 
is not established. 

The respondents were not represented. 


JUDGMENT. 


Sig LaAWRE«OE J£rkiNs,— This is an appsal 
from а deeree dated the- 12th. Auguat 1915 
of the High Court at Madras reversing a 
decree of the Subordinate Judge of Coimba- 
tore, dated the 7th January 1914, 

The Jitigants are Lubbai Mohammadana cf 
the Sunni zest, and the eontest is as to the 
dsvolution of the estate of Mahomed Hussain 
He died in 1904 leaving a widow 
acd three sons and also two daughters named 
‘Pennuthayee and Sulaiba Bi. 

Ponnuthayee died in September 19°5 
leaving a husband and s daughter. They 
are the plaintiffa in thia suit, The defend- 
‘ants are the three sons of Mahomed Haseain 
‘Rowther, his widow and the two shildren of 
Sulaiha Bi who was dead at the institution of 
this snit, 

The plaintiffa alaim shares in Mahomed 
Huscain'a estate as heirs of Ponnuthasyee, 
and they are supported by the ohildren of 
Salaiha Bi, who make a similar elaim as 
heirs of their mother. Тһе sontesting dea 
fendarts are the three sons and their mother, 

The desiaion of the rival elaims depends 
проп whethcr the devolution of. Mahomed 
‘Huasain’s estate is governed by Muhammadan 
Lew as the plaintiffs sontend or by a rule of 
деѕовпё exeluding females as the eontestirg 
‘defendants maintain, 

Though it із eommon ground thet 
‘Mahcmed Hussain and the litigants are 
Muhbammadane, the contesting defendants seek 
to escape from the eourse of devolution this 
would ordinarily involve by setting up what 
they deseribe as an immemorial sustom and 
ancient usage, 

In paragraphs 15, 16 and 17 of their 
written statement, they plead as follows :— 

'15, Ithasbeen thé immemorial асо and 
anaient usage in the Muhammadan families 
in the district of Coimbatore in general ата 
in the families of these defendants and the 
relations in particular that they have followed 
the Hindu Law as regarda the law of property. 
‘Only the male: 
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“members are entitled to saseeed to tha pròp- 
‘erties of their aneerfors and females are 


excluded from inheritanss when there are 
males, .Besides, it is also the sustom in the 


"Muhammadan families to give some amount 


ineluding jewala at the time of or immediata: 
ly after marriage to tha female mambera in 
lieu of their shares, and sonsistently with that 
usage defendants’ father gave jewels, sash and 


‘other moveables worth about Rs. 4,000 to 


the mother of the sesond plaintiff immediate- 
ly after the marriage and the plaintiff.’ 
vonduet in not adverting to this in the plaint 
is fraudulent, 

"16, Aseording to that immemorial 
eostom and usage the plaintiffs have no right 
to alaim a share in the share of Ponnnthayee 
-Ammal while Ponnnuthayes Ammal herself 
‘had ro ehare, 

17.. "It has been the oustom also in the 
family of the plaintiffs,” 


On the settlement of iasues the following 
{amongst others) were ordered to be trisd : — 

"(1) Are parties to snit governed by Hindu 
‘Law and whether Ponnuthayee, mother of the 
second plaintiff, was not entitled to her share 
iu the estate of her dessased father Mahomed 
Hussain Rowther ? 

"(8) Whether the eustom seb out in para- 
graph 15 of the written atatemen! is truo and 
valid? and if so, was the selaim of Pon. 
nuthayee satisfied in aesordanea therawitb?? 

At the hearing an additional iasue was 
framed at the requeat of the eontesting de- 
fendants whieh raised the question аз to 
whether the suit was barred by an earlier 
decision. 16 oalls for no díseussion now as 
their: Lordships see no reason to dissent 
from the sonsurrant determination of tha 
lower Oourty that this issne must be answar- 
ed in the negative. 

And thus the only question thas remsins 
for deeision is ав to this alleged eustom or 
usage. The plea whish professes to forma- 
late it has been forsibly oritisisad by the 
learned Subordinnte Jadge in the sourse of 
his sareful and dissriminating judgment. 
Нә points out that in its widsr assertion it 
is untenable, ani even in iis narrowar 
form ib is not established, Hə might 
evan have goas farther and prononassd tha 
pleading bad. . 

іп Һе result ha held that tha dovolation 
was governed by Muhammadan Law and dẹ- 
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slarol the plaintiffs entitlad to the shard 
olaimad, 

The defealania a2p3i1131, and to mas! the 
evitisiam cf the Saiborlinate Julgo they 
narrowad the dafiaition of the влш, The 
Yth ground із thas "tio Cour! balaw ought 
to have found the eastom allagad ai any rata 
83 regard) the Lubbsi eonimuaity resiling 
ia the villages mentioned in the wriiten 
statement.” 

Oa аррәзЇ tha 
the dssision of th» 
and dismissed the anit. Тае learned Олівё 
Justies, instead of treating ha eustom 
or usage as а matter for proof by the 
eontosting defendants, heli in effes; thas 
tha Labbai Mahammadans ia that part 
of India at the date of their somnvariioa 
from Hinluxm to the Muhammadan faith 
elected to retain the Hindu rule exeludiag 
womsn, and tha} tho real question in this 
suit wa) whether the plaintiff; had proved 


High Court ravaraed 
Sabordinats Файда 


an abandonment of the Ніада ral of 
exslusion, 

Viswiag thsoezidaass ia this light the 
Chief Jassies held the evilenc) oral’ 
and docamentary sufficiant t3 show that 


the defandants’ family had adhered, with 
perhaps most of the Labdaia of the neighbour: 
hood, to the Hinda rule exslnding tha su»)33- 
sion of females, 

Mr. Justisa Srinivaj3 Ayyangar way 
mora guarded in his opiniov. Citing a 
pasaga from the judgment in Punindra Ded 
Raitat v, Rajeswar Das (3) as a guida to ths 
standard of proof required, he regardsd і; аз 
probable that “many of the Labbais baing 
reseub sonverts fram Hinduism retained 
the moda of davolniion of property according 
io Hindu usages evan after theic conver. 
Bion," 

На acxordingly e»nsilered that tha evidence 
t2 whieh he mad) sposiil referens3 takan 
along with tha  evidanc) of tha Белага! 
prevalesc) of tha ргас:ізз wos sufficient 
to prove the famnilyoistom set по. 

Bas it із a milsanorehonsion of thg 
passage Gitel ta trast ib аза guilato tha 
stan lard of pro:f іа this въз. Thsr3 ths 
qusstion at iaaaae wai whethae ia tha 
fanily then undar disonssion thera wa: a 
legal power бо adopt, Had its momdir3 
bssn — Hindus they would Һат) ban 


(3) 12 L A. 72 ab p. 8l: 11 0, 133; 4 Sar P. 0, T. 
612; 9 Ind, Jar, 27/; 5 Ind, Doo. (х, з.) 1033 (P, Cp, 
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governed by Hindu Law and there would 
have been this power. But though they 
affeated to be Hindue, that in fast was not 
their status: the utmost that sould be said 
was that though the family had introduced 
many Hindu customs, they in fact were 
governed by family customs. Of such a 
family it was manifestly appropriate to remark 
that “the question is not whether the 
general law is modified by a fami y custom 

Yorbidding adoption, but whether with 

'xespeet to inkeritanoe the fomily ia governed 
by Hindu Law, or by sustoms whish do 
nob allow an sdopted воп to inherit," 
But such a comment ean have no anpl'ea. 
tion to conditions as they exist in this 
4230, 

No donbt in Abraham v, Abroham (4), 
ib is said that a convert upon his eonver- 
sion may. rencuuce the old law by whieh 
he was bound as he has renounced his old 
religion, or if he thinks fit he may abide by 
ihe old law notwithstanding he has renouuced 
his old religion, It is not, however, suggested 
in the present ease that the Lubbais as a 
community have thought fit to abide by 
the entirety of their old law; the utmost 
that is said is that they, or rome of them ina 
‘particular locality, have followed the Hindu 
Law, notin all respects, butin relation to 
property, succession and partition. In their 
escential  characteristiee, custom and an 
election to abide by the law of the cld status 
differ fundamentally as sources of law, still, 
making every assumption in-its favour, in 
the circumstances of this ease and on the 
' record as it stands there is no mode of proving 
this alleged election exaept by way of inferenee 
from actings and conduct that would establish 
a custom, во that along whatever line this 
sase may be approacteld the eustom must 
be established and the burden of proof of this 
is on the defendanta. 

' Their Lordships have dealt with this 
aspect of the coase at some length ав it has 
evidently influenced the judgment of the 
High Cou:t, But there is another aspeet of 
it by which (in their Lordships' opinion) their 
deeision must be guided. 

It is enacted by the Madras Civil Courts 
Act, ПІ of 173, seation 16, thatall questions 
regarding inherifarc3, marriage, or ary 


(4) 9 M. I, А, 195; 1.W. R. P. C, 1; 1 Suth, Р.О, J, 
501; 2 Sar. P. C, J, 10; 19 E, В, 716. . 
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religious usage or institution shall be desided 
where the parties are MuFammadans ‚РУ the 
Muhammadan Law or by onstom having the 
force of law, 

‘The litigants are Mohammadans to whem 
this Aot applies ao t! at préma facie all queations 
as to succession among them must ba decided 
ascording to Muhammedan Law, In Indis, 
however, custom plays a large part in 
modifying the ordinary law, ardit is now 
established that tbere m y be в sustem at 
variance even with the rulas of Muhav m dan 
Law, governing the suscession in а partionlar 
sommunity of Mubammadans. But the eustom 
must be proved. The essentials of a eustom 
or usage haye been repeatedly defined, but it 
will sv ffize to refer to the resent desision of 
Abdul Hussein Khan v, Bibi Sona Dero (2) 
where the ereentials of a legal sustom or 
usage and the requisites of proof sre fully 
diseussed, The following passage from the 
judgment in Ramalakshmi Ammal y Siva- 
nantha Ferumal Sethurayar (5) was sited as a 
sorrest and authoritative pronouneemant of 
tbe law on these points. 

“ftia of the essenea of speeial usagcs, 
modifying the ordinary law of, suesession that 
they should be ansient and.invariable; and it 
is further essential that they should be 
established to be so by olear and nnambigu. 
ons evidense. It is only by means of впећ 
evidense that the Courts san Ъз assured of 
their existense, and that they possess the 
conditions of antiquity and sertainty on 
whieh alone their legal title to resognition 
depends.” х 
- Though the eustom or usage ав pleaded is 
open to objection, still their Lordships will 
not reject the defendants’ sontention on that 
ground, bat will deal with the case as though 
the eustom or usage bed been pleaded 
in a form that was free from fault, 

There is no euggesticn on the record 
that the rule of exclusion on whieh the 
sontesting defendants rely has been established 
by judie:al desision in the sense that this 
ean be predisated of the rules of property 
and восозевіоп applicible to Khojas. or 
Ontchi Memons in the Bombay Presideney, 
Therefore it is nesersary to examine the 


(5) 14 M. I. A. B70; 17 W. R. 552; 12 B. L. В. 896; 
2 Suth. P. O. J. 603; 3 Sar. P.C. J. 108112218. R,- 
898, i н 
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evidence to see whether it supporta the rule of 
Buccession asserted by the eontesting defend- 
вв, DET. 
: This evidenaa is doeumentary and oral, 
and as the former is more important and 
more trustworthy, their Lordships will first 
deal with that, à 

The dosuments on whieh the defend. 
ants rely as proving the usage, begin in 
order of time with a deeree of the Madras 
High Oourt in Original Snit No, 5 of 1877, 
Exhibit XII, in whieh Mr. Justica Innes 
desided in its favour. 3 

There was, however, an appeal from his 
deeree whish ended in a sompromise, а 
eirsumstanse whish deprives his desision of 
“mush of its evidentiary value, 
. Moreover, in 1585, an Appellate Bansh 
of the Court in Mirabivi v. Vellayanna (1) 
desided that the custom of exolusion in 
the aaso then before them had not baen 
proved, and this desision has been reesntly 
approved by the Judiesisl Committee in 
Abdul Hussein Khan: v. Bibi Sona Dero (2). 


, The next doeument in order of time із 
tha judgment in Original Suit Na, 22 ot 19C4, 
dated the 23th of February 120', Br- 
hibit 111, where the oistom waz а стег; 
but the deeision in faet was based on that 
in Origiral Suit No, 5 cf 177, and kas little 
ог no indepandent value. 
. Then ielianes is plased on the 
ment in Original Sait No. 755 of 1905, 
dated the 26th of September 191', Br- 
hibit 14, Bat it is opən to the eomment 
that the deeision waa irfliensed by that 
given in Original Suit No. 22 of 1904, as 
also was the  judgmert on appeal Hr- 
hibit XVI, Thus on an ‘examination of 
' these doeuments 16. msy fairly be said that 
the several judgments are substartially 
based on that pronounsed in Origioal Suit 
Nc. 5 of 1877, whieh is open to the eom- 
ment that has been made.on its value. 
The dosumentary evidenes. on which the 
plaintiffs rely starts with the judgmant 
in Mirabivi v. Vellayanna (1), Taere the 
High Oourt held even in gesond appeal 
that thers was ro өтійепвз to justify the 
‘finding of the lower Courts in favour of 
the custom, and this deeision, вв already 
stated, has reeeived the approval of this 
Board, in Abdul Hussein Khan v, Bibi Sona 
Dero (2). 


judg- 
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Then there follswa a series of doeuments, 
some negativing the eustom, others applying 
Muhammadan Law where the eustom was 
not pleaded, aud others proseeding on the 
assumption that it was Muhammadan Law 
that applied. In all these instanees the 
parties before the Court were Lubbai 
Muhammadans, The first ія а judgment of 
the 15th July 1890 in Oeciginal Suit No. 55 
of 1890, Exhibit L, followed by a judg: 
ment on eppeal in that suif, Exhibit M, 
in both of whieh the right cf a female 
to suseeed under Muhammadan Law is 
reeognised, 

On the 2rd Ostober 1822 judgment was 
pronounced in Original Suit No, 373 of 
1891, Exhibit О, where {Һә rights of 
females were treated as governed by 
Mubammadan Law. 

. Oa the 298га January 1893 a petition for 
a suosession sortifieate, Erhihit F, was 
presented, and female members of the 
family were mada eounter-petitioners as 
though the rights of the parties were governed 
by Mahammadan Law, 

` On the znd Angast 1897 tha High 
Court passed a deecee, Exhibit Q, sonfirm- 
ing the деёгев of .the lower Appellate 
Qoort, with the result that tho sisters’ 
right to shares, aesording to Muhammadan 
Law, was established, though tke oustom had 
been pleaded, 

Oa the 30th Ssptember 1901 ib was 
desided by "tha jadgmeut in Ovigioul Sait 
No. 753 of 1902, E xanib.6 B, affic.aaJ on appeal 
by the judgment of tna Disteies Judge, 
Exhibit Bl, that a female in a Labbai 
Mahammadaa family was entitled toa share. 
In this ease а sustom was alleged that a 
woman is giyən by her family, at or about 
the time of.her marriage, her share, or the 
equivalent of her share, in the estate of her 
own family, The oustom was negatived, 
though the Distries айда seems to have 
thought that the appellants would hava been 
eatitled to more favourable sonsideration had 
they pleaded that they had retained the 
Hindu Law of inheritanse and suesession 
instead of setting up a spesial eustom at 
varianeo with the Muhammadan Law. 

Oa the 5th of Jane 1903 a plaint in 
Original Suit No. 337 of 1903, Exhibit О, was 
presented in whieh it was taken for granted 
that the rights of a female were governed 
by Muhammadan Law, 
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On the 80th Marsh, 1903, there was a 
jadgmént in Original Suit No. 238.of 1902, 
Hexhibit R, whish assumed а right to a 
sbare in a female, though it-held that ia 
the eirenmstanees of the case the female's 
right was barred under Muhammadan Law. 

The judgment dated the 13th January 
1904 in Original Sait No. 36 of 1901, Exbibit 
Н, and that dated the 4th Desember 1895; 
in Original Suit No. 34 of 1994, Exhibit N, 
proseed on the same assumption. 

On the 18th Ostober 1906 and the 2nd 
Jaduary 1907 petitions for sussesssion serti. 
fieates, Exhibits K and P., were presented 
by daughters, and on the 2nd September 
1910 by а jadgmeut in Original Sait No, 33 
of 1908, Exhibit Q, the right of a widow and 
‘daughters fo shares assording t3 Maham: 
madan Law was affirmed. : 

- It will thus be seen that over this series 
of years the rights of female members of the 
Labbei Muhammadan sommunity, under 
Muhammadan ‘Law have been repeatedly 
asserted and resognised, and that on three 
oacasions tho гше of exolasion, when pleaded, 
has been expressly negatived. 

: When this documentary evidenss is oon. 
trasted .with that addueed in support of the 
alleged rale of-excluzion, 16 cannot be said 
fhat the custom or usage is supported by 
elear and unambiguons evidense. On the 
oontrary, во far as the weight of dosument. 
ary evidenee goo’, the preponderanse is on 
the side cf the plaintiffs, 

Turning then to the oral evidensa their 
Lordships sannot find in it suffisient proof 
to Support the defendants’ plea. 

The witnesses were all examined -before 
the Subordinate Judge who:malde in bis 
judgment a eareful and oritieal examination 
of their evidenee with ‘the result that he 
was unable to find the austom or usage prove 
ed, and their Lordships вап see no suffisient 
reason: for questioning his appreciation of 
the evidences, Нэ evidently did not eonsider 
that the witnesses salled by the son- 
testing defendants held a position in the 
community entilling them to greater eredit 
than thoee called by the plaintiffs, and this 
appears to their Lordships to ba a » jus esti- 
mate of their worth. 

‘There ig a witness wko holds an поза ihat 
should hava enablei him to speak with soma 
measure of authority and that із Р, W. No. 5 


a Khazi of Pallapati, and the same may he - 
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said of P, W., No. 7 a 'Moulvi, but the Sabordi- 
nate Judge evidently was not impressed by 
either of them, For what it may be worth,’ 
however, both assert that а Lubbai's estate 
is divided assording to Muhammadan Law. 

Looking then at the whole of the dvidanée, 
dosumentary and oral, their Lordships son- 
sider it falls far short of the standard of proof 
requisite to establish a eustom or usage 
exeluding females from suesesaion 

It merits notiee too that the oustom as 
pleaded is not limited to the vxelasion of 
females, but asserts as a part or at any rate 
ап assompaniment of it that it is the eus!om 
to make a gift to female members at the 
time of or immediately after marriage in 
lien of their siares; and it is alleged that 
sonsistently with that usage tha defendant's 
father gave jawels, sash ani other moveables, 
worth about Ri. 4,050 to the mother of the 
Beoond plaintiff immediately after marriage. ' 

Tais is negatived by the Subordinate 
Ja3ge and from this eonelusion the High 
Oourt expresses no dissent, . 

Ths result then is that their Lordships will 
humbly advise His Majesty that the desree 
of the High Court should ba set aside and 
the desree of the Subordinate Jadge restored, 
with the variation that a day be fixed by the 
Oourt of the first instanoe for the appointment 
of a Commissioner in lieu of the 7th Febru 
ary, 1914, and that the aontesting defendants 
do рву to ths plaintiffs their eosts in the 
High Court. 

S'x years hava elapsad sinca the date of 
the desree under appeal, and аз no satis- 
fas'ory explanation is given of this long 
delay there will be no orderas to the casts 
of this appeal, 

8. D. Appeal allow d, 

Solisitors for the  Appellant,—M:s:r. 
Buriow, Rcge-s and Nevill. ; 


Мої, LXVII) 


CAUNGA PRASAD ©, PHULWA, 


NAGPUR JUDICIAL COMMISSIONER'S 
~ : COURT. 
х Ssooxp Огт. Arrear No. 164 or 1921. 
+ . April 7,1922. . 
Present; —Mr, Hallifax, A, J О, 
OHUNGA PRASAD AND OTHERS 
— PLAIN IFF 3— APPELLANTS 
. terstiá 
PHULWA- —DzrzspANT— RESPONDENT. 


“Imperfect partition—C. P. Tenancy Act (XI of 
1898), ss. 40, 47—Transjers of holding less than Rs 100 
in valué—Registration—Transfer, whelher vitiated 
by frawd—Remedy to set aside transfer, 


When two co-proprietors of a village divide up 
the sir land between them, to.hold portions of it 
separately, they make an imperfect partition of 
that village, each has a separate patti comprising 
the sir land he holds in severalty, and the whole of 
the rest of the village forms-what is called a shamilat 
patti, [p. 122, col, 2] 


Dhondba v. Vishwanath, 15 C. P,'L, В. 143, approved, 
- The mention in section 47. of Act XI of 1898 10. P, 
Tenancy Act of the provisions of section 43 inclu. 
des the provisions of both sub-sections 3) and (6) of 
that section and does not refer to those of sub: 
section (8) only and that section 47 applies to trans- 
fer&in which the consideration is above Rs. 200, 
as well as to those of less value provided no question 
of fraud arises, which will vitiate any transaction of 
itself, [p. 122, c0, 2 ] yo, 
Ganeshdas v. Shankar, 18 Ind, Cas, 909; 8 N. І, R. 
22, relied upon. ; 5 
` The proper remedy of-a landlord. to set- aside 
a transfer.of an occupancy land by a tenant, not: 
vitiated by fraud, is by an application by him under. 


section 47 of the Tenancy Act and not by a civil ` 


guit, [p. 122, col 2; 128, col, 1.] 


Appeal against a desrea of the Additional 
Distrist Judge, Raipur, in Civil Appaal 
No, 189 of 1920, desided on the 11th January: 
1921. . 


FACTS of this вазе appear from the follow: 
ing juigmect of the lower Appellate Court :— 


The defendant-appellant is a во-аћагег of 
Motza Ohhashhanpare, Anandi Chamru and 
others were also oc-zharers of the village. 
Thus there were several so-sharers and they 
held str land in severalty, Anandi Cha mru and 
others mortgagel their share toone Shyam 
Sander exslading eultivating rights in the 
sir whieh they held separately and whish 
coniisted of 37 fislds and comprised an area 
of 1507 gores. Shyamsander obtained а 
deeree on his mortgage aod male it absolata 
in 19.8 and then sold the foreslo«ed share to 
the plaintiffs in this case. Jn 1920 Anandi 
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and others who besame exeproprietary tenants 
of their str land transferred the same to the 
defendant by a.registered deed for Rs. 921 
The deed was registered by the Registering 
Offiaer asthe dosument was styled ng а 
deed'of surrender and the defendant waa 
desoribed as the  malgu:ar of the village 
and the  exesutants were deseribed ag 
his tenants, The plaintiffs brought а 
suit to ejeat the defendant from that land on 
the ground that they were the propristors of 
Anandi and others in respect of this land 
and the defendant was a trespasser, . 

The suit was instituted in the Court of the 
Моо»іғ and the defendant raised an objes- 
tion that the Muneif had no jurisdistion to 
enteitein the suit, The Munsif desided that 
he had jurisdiction to entertain the enit, 
On the merits the defendant admitied the 
mortgage in favour of Shyam Sunder and hia 
dearee but pleaded that he was not aware 
of the sale to plaintiffs by Shyam Sander and 
that neither Shyam Sunder nor the plaintiffa 
obtained any rights in the str lard in 
question and that they воша not maintain a 
suit for ejestment, The mortgagors are not 
partiesto this suit, — . 

The lower Conrt desided that the sale to 
defendant was frandulent, that the morte 
gagors were the ex-proprietary tenants of 
Shyam. Sunder and the plaintiff and that 
defendant obtained no title to retain ров» 
session of the land and so it deoreed the olaim, 

The defendant has preferred an appeal 
against the deoree of the lower Conrt and 
the main point urged is that a Civil Court 
has no jurisdiotion to entertain the suit, 
The defendant being a fraetional со sharer 
and not a lLambardar, the  transaetion 
amounts fo & sale and not в surrender. 
The sale being of immoveable property worth 
more than Rs. 100 the same cannot 
be effected withont registration. In this 
cise the dooument too is registered so but 
for the provisions of scation 46 of the О. 
Р,  Teraney Act the transaction is 
perfeetly valid. The easa of Ohamru Bao Bania 
v. Lulsidin Singh (1) has no applieation as the 
present dosument іп a registered one. So 
prima f сів it would appear that a Civil Court 
ha3 no jurisdiction to entertain tho snit and 
the p'aintif's remedy ia by an anplisation to 
а Revanus Ofiser under seciion 47 of the 


(1) 17 C. P, E, R, 40, 
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C. .P. Tenansy Act. The 
is determined by the allegations in the 
plaint and the defendant is deseribed as a 
trespasser. But even this would not go to 
the гөзөпе of the plaintiffs as they admitted 
in the very plaint that d-fendant obtained 
title by a registered dosument. 

The ease has, however, to ha looked at fon 
another stand point 7.e., as a suit between two 
6>-sbarers. Plaintiffs are so. sharers of the 
village and the defendant is also a eo sharer 
and this fast takes the ease ont of the pur 
view of sestion 47 of the О. Р, 
Tenansy Ast, If defendant were not a eo- 
sharer, the Civil Court would have no juria. 
dietion to entertain this suit. As they are 
co.sharers, the suit is to be desided on the 
prinoioles laid down in Ramdayal v. Gulabia 
Bai (2). 

lt is true that as the str landa are held in 
sevaralty the plaintiffs booome the proprietors 
of the ex-proprietary tenants. This only 
means that the latter are liable to pay rent 
for their land to the plaintiffe. But ail the 
same this rent is to bo taken into aseoont at 
the time of adjasting the village profita 
among the severaloc-sharers. The plaintiffs 
cannot ignore their poition as fractional 


eo-sharers and the defendant’s position as а оз: ` 


sharer in dealing with this land. The plaintiffs 
obtained only proprietary intereat ia the land 


and they stil have it and eannot olaim to | 


resover oxelusive poszession of that land from 
the defendant, They may treat the defend- 
ant as a tenant of the land or may treat him 
аз в proprietor and olaim joint possession on 
payment of а proportionate share of the 
purehase money but they eannot treat him аз 
а trespasser, 

The suitis an il. sonseived ' one, plaintiff 
having по right to exelusive poszession of the 
land as against the defendant. 1 would, there- 
fore, allow this appeal, set aside the deeree of 
the lower Court and dismiss the plaintifi’s 
suit as untenable. The respondent to bear 
appellant’s eoste of both the Courts. 





Mr, J. О. Ghosh, for the Appellant, 

Mr, 8. О. Duita Ohowdhury, for the Rea. 
spondent. ' 

JUDGMENT.—The state of things in 
regard to the proprietorship of the land in 
dispute here is clearly explained in DAonab3 ү, 


(2) 4 N, Le R. 120, 
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Vishwanath (3), When two eo-proprietors of & 
village divide по the sir land betwaen them, - 
to hold portions of it separately, they make 
an imperfest partition of that village ; вава 
has а separate раё comprising the sir land 
he holds in saveralty, and the whole of the 
rast of the villaze forms what із oalleda. 
shamilat patti Bofore the transfer of their. 
present share to the plaintiffs their trans. 
forae: held the whole prop istary right in в 
oattaia portion of the sir land, This whole - 
right they transferred бо the plaintiffs, who, 
therefore, bssama sole landlords of that land, 
holding it as a separate patti, The fast 
that at the sama tima they asquired tha 
transferor’s joint interast in the shamilat 
patti and that that shantlat patti was very 
mush bigger than any separate p2iit, makes 
no differense whatever, bayond leading to a 
eonfasion of ideas, | 
- Toe position then is this. Th» phin- 
tiffs are sole landlords of the ossapansy’ 
holding in question. Тһе оэзпрљпву tenants 
of that land transferred it for Вз, $21 to the 
defendants who are strangers and not s». 
sharara in the proprietary interest of that 
land, This doeumsnt was by mistake admis. 
ted ta registration, the mistake arisiog from 
tha fast that the transferees are a»-propristora 
of other land іа the sama villaga, 1 azrea 
entirely with the roling of Stanyon, A, J. Ou 
in Ganeshdzs v. Shankar (4) that tha maation 
in section 47 of Aat XI of 18:8 of bha provi. 
sions of sestion ^46  ine!lulaes tho provi- 
sion: of both su sestiona (3) aad (5) of that 
seotion and does по} refar to those of sub- 
sestion (3) only, and that section 47 applies 
to transfers in whish the sonsideration is over 
Ез. 10) as well as to those of a lesa value, 
provided no question of fraul arises, whish, 
of oourse, will vitiate any transastion of 
itself. Here, hawever, the registration was 
obtained by mistake and not by frand. The 
learned Judge of the loser appellate Court 
was himself under the impression that the 
defendants were joint landlords of this land, 
and itis roareely to be wondered at that 
the defendants made the same mistake, 

The proper remedy of the plaintiffs 
was, therefore, by application бо a Revenue 
Officer and the jurisdistion of the Civil Court 
is ousted. The deeree of the lower Appellate 


(8) 15 0. P. L., R. 148 
7 (4) 18 Ind, Cas, 909; 8 N. L, 8,92, - ete 
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Court dismissing the suit was, therefore, 
right, though it is based on error, The 
plaintiffs’ applisation to a Revenue Offiser 
will still be well within time if he ean show 
cause for the applisation to 16 of sestion 14 
of the Limitation Act. Tbe appeal is dismiss- 
ed, but, in the special cirenmstanees of ‘the 
ваге, І order that each party shall pay ita own 
sosts, 
G. n, D. & 3. P. 
Appeal dismissed, 


LAHORE HIGH COURT. 
Огт. Misoxtnanzovus PETITION No, 402 -- 
oF 1920, 
November 19, 1920, 
Fresent :— Mr, Justice Shadi Lal, Ohief 
Juaties and Mr, Justice Lealie-Jones. 
HARI PARSHAD, ADOPTED ion OF 
BALDEV SAHAL--DEF&NDANT— 
ResPuNvERT— PETITIONER 
versus 
Mucammat SOOGw,. DEVI wirow or 
BHAGWAN DAS—Puslstivs—APPELLANT 


— RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 89, О. 
XXIII т. A—Award without intervention of Court 


during pendency of litigation, whether can be recorded: 
as adjustment — ' ‘By any other law for the time being. 


in force,” meaning of. 


An award made without the intervention of any 


Court, and during the pendency of litigation, cannot,” 


unless it is consented to by parties, be recorded as an 
adjustment under Order XXIII, 
Procedure Code, and section 69 of the Code operates 
to bar the enforcement of it by one of the parties, 
[p. 24, ool. :.] 

Harakhbai v. Jamnabai, 19 Ind. Cas. 788; 37 B. 689; 
25 Bom L. В 3:0, Pragdas v. Girdhardas, 26 B. 76; 8 
Bom, L. R 481, dissented from 

Tne words Фу апу other law for the time being 
in force” contained in section 89 of tke Civil Pre- 
cedure Code, refer to some law extraneous to the 
Code of Civil Procedure, and cannot be legitimately 
held to cover Order XXIIT, rule 8, [p. 124, col, 1.] 


Petition, under Order ХХІ), rule 8, Civil 
Prosedure " Code, praying thab the arbitra- 
tor’s award may be assepted and a deoree 
passed accordingly, 

Mr. Sundar Das, for the Applicant, 

Bakhshi 
Puri, for the a ie 
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ORDER.- During the pendeney of an 
appeal to this Court from a deeree of 
the Senior Subordinate Judge of Amballa 
the parties to the suit, without asking for 
the intervention of any Court, referred their 
dispute to the deeision of an arbitrator who 
gave an award whieb was mainly in favonr 
of the defendant respondent, who thereupon 
asked the Senior “ubnrdinate Judge to 
resord the award under Seheduls Il or, in 
the alternative, under Order XXIII, rule 
Зоғ the Civil Prosedure Code. The врріі- 
cation was rejected and the defendant. 
respondent now eska this Uourt to make ац 
order under the said rule. 

Counsel for the plaintiff appellant, however, 
sontends that any agreament to refer the 
subjest. matter of a suit to arbitration during 
its pendency is unlawful without the 
intervention of a Court and that, even if it 
is lawful, the Court sannot take eognizaneg 
of eush an agreement, 

Numerous authorities have been oited 
before us, but it is not nesessary to dissuss 
them all, There are no doubt sertain rulings 
whieh ean be eited in support of the appli. 
sation, but some of them were prior to Aot V 
of 1908 and in others the remarks are 
obiter. 

Harakhbat v. Jamnabat (1) whioh followed 
Pr gas v. Girdhardas (2) is in faot the only 
ruling in whieh, after a disaussion of the effect 
of section 29 of Aet V of 1908, it has been 
held that ар award made without the inter- 
vention of the Oorrt during the penderoy 
of a litigation eould te filed under Order 
XXIII, rule 3, and even io that ease it was 
found neeessary to resort to the provisions of 
Rehedule 17. 

. Pragdas ч, Girdhardas (2) had, however, 
already been dissented from in Rukhanbat v, 
Adami (3), A ruling whieh was not referred 
to in Harakhbat v. Jamnabas (1) and there is 
still later judgment of the same High Court, 
namely, Shavaksha Dinshi Пасат v, Туа 
Huji Ayub (4) in whish, though Harakhbat 
v. аттаба» (1) was not referred to, Fragdas 
v. Girdhardas (2) was regarded as no longer 
binding, and it was held that no applies. 
tion can be made to obtain а deeree on an 


(1) 19 Ind. Cas, 785: 37 В, 639; 15 Bom, І, В. 840, 
(2) 26 B. 76; 3 Bom. І, Е, 481. 

(8) 1 Ind Cas. 622; 83 B. 03; 10 Bom. L, R. 366, 
(4, 37 ind. Cas, 140; 40 В. 386; 18 Bom, І, В, 559, 
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Ast V of 1908, 

For the purpose of our deeision. in. this 
ease, it is not necessary for us to go the 
whole length of . Dhan. Singh v. Kahn Singh 
(5), the desision on whieh Bakbshi Tek 
Ohand relies for, his proposition that the 
agreement to refer was unlawful, though 
it may be remarked that in Ghulam Khan 
v. Muhammad Hassan (6) their Lordships 
of the Privy Cóuneilhad not to eonsider 
the effest,of sestion 373 of the old Code 
(now Order XXIII, rule. 3) and that thu 
remarks of Maelean, О. J. in Tincoury Dey. 
v. Fakir Ohand Dey (7). were obiter as 
no award had been made in the ease, 

f Granting, therefore, that if sush an 
award i ів made and it is agreed to by the 


parties it may be resorded азап adjustment . 


under Order XXIII, rule 3, we are never- 
theless of the opinion that if it is not son- 
&ented to, it  aarmot be resorded as an 
adjustment and that пабу attempt to enforee 
it by one of the parties is pfesluded by. 
reason of ‘gestion £9 of Aet V of 1908 
whioh lays down that “ Save in во far as is 
otherwise provided by the Indian Arbitra- 
tion’ Ast, 1899, or by any other law for 
the time being in foreo, all referenses to 
arbitration whether by ап огдег іа a suit 
or otherwise, and all proesedinga there- 
under, shall be. governed by the provisions 
sontained in the Sesond Sshednle; ? The 
words " by any other law for the tima baing 
in fores" eontained in that section, must, 
we think, refer to some law extraneous to 
the Oode of Civil’ Proesdure and sannot 
be legitimately -held to oover Order XXIII, 
rule 3, The grave diffisnlties whieh neos. 
sarily follow the adoption of the view for 
whieh the applisant sontends, are very clearly 
set forth in Shavaksha Dinsta Dawar ү. Tyab 
Haji Ayub (4) by Maeleod, J., whose argo- 
ments and reasoning. we adopt, It oan 
never have  bsen intended thit a parson 
who geta an award without the interveation 
of the Court should bein a better position 
than ore who has applied to the Ooart for 
an Order of Hefsrenss under the Sseond 
Schedule, 


: (6) 15 Ind. Cas, 140; 115 P. R. 1912; 191 P. W. В. 


1912; 6 P. L. R. :912 Sup. 


(6; 29 O. 167 (P. 0.); 6 О. W, №, 226; 29 I. A. бг 
I2 M. L.-J. 77; А Bom, L. В, 161; 8 Sar, PO. J. 15%. 


25 P. B. 1902 (P. 0.), 
47) 80 C. 218; 7. 0, W, N, 180; 
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There is no applieation before us that 
the present applisation should ba treated as 
ous under paragraph 20 of the Sesond 
S1bedule and as we hold that Order XXIII, 
rule 3 is inapplisable, we dismiss the appli- 
sation with eoste, 

W. C, As й 
Application dismissed, — — 


€ 


PRIVY COUNCIL. 
_ ÁPPIALS FROM TAE ÜALoUTTA HIGH Оосвт, 
January 17, 1922, 
Present :—Lora Baokmastar, Lord . 
Atkinson, Lord Carson, Me. Amser Ali and 
Sir Lawrense Jenkins. . 
SANYASI CHARAN MANDAL — 
"DarEspAwT—ÁPEDLLANT 
^ versus 0707 7 
KRISHNADHAN BANERJI AND отаев: 


PuüaINTIFFS — RESPONDENTS. 

Hindu joint trading family—Dayabhaga School — 
Distinction between ancestral business and, one started 
after ancestor's death Меш business started, by Karta — 
Insolvency —Adjudication of adult members—De2bt:con- 


. tracted-for purposes of new business — Liability of minor's 


share—Contract Act (IX of 1872), ss. 247, 239— Minor, 
admission of, as partner—Pri oof ~Plea and issue, absence 
of—High Court, power of, to set "up new case —Part. 
ner, minor whether can become, 


The distinction between an ancestral business. and 
one started: after the death of the ancestor, as % 
source of partnership rélations is this that .in the 
one case these relations result by operation of law 
from.a succession on. the death of the ancestor. to 
an established business, with its benefits and obliga- 
tions ; while in the other case they. rest ultimately 
on contractual arrangement between.the parties, 
[p. 127, col. 1.] 

In a joint trading family governed by the Daya. 
bhaga School of Hindu Law, the share of a minor.is, 
not liable for debts contracted for the purposes of 
anew business started by the Karta or manager of: 
the family. On adjudication in insolvency. of the 
adult members of the family,. such minor's. share 
does not vestin the Receiver, If, however, any of, 
the new firm’s assets get info the possession of the 
minor, the Receiver is entitled to realise them for 
the benefit of the general body of creditors, an. 
individual creditor cannot, іп any. event, realise 
those assets for hia own benefit and without addinz 
the Receiver as a party. Гр. 12°, cols, 1 & 2] 

“In order tó bring section 207 of the Contract Act 
into play, it must be proved that the minor has been. 
admitted to the benefits of. the partnership, but 
where the fact is neither pleaded nor made an issue. 
af the trial, it is not open to the High Court, without 


_inviting specific evidence, specially directed to the 


point, to hold the admission proved, and thus set 
up в new case in appeal, [p. 127, col, 2.] 

A person under the age of majority cannot become 
a partner by contract, and so, according to the 
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definition of the term, "firm" in section £39 of the 
Contract Act, he canot be one of that group of 
persons called а fim [p. 128, col. 1.] 

‘Mohori Bilee v. Dharmodas Ghose, 80 I. A. 114; 30 О. 
589; 7 О. У, N. 44'; 5 Bom. L, R, SB B NS Р. O. J. 
874 (Р. O.), followed, 


Consolidated appsals from two  deerees of 
the Calcutta High Court, Mr. Justise N. R. 
Ohatterjea and Mr. Justice Newbonld dated 
the 3lat January 1919, reported as 51 Ind. 
Cas. 57, reversing those of the Subordinate 
Judge, 24.Parganas and romanding the sasea 
for irquiry and further trial. 

FACTS,—The appellant is one of five 
brothers who bhad’ an arssstral trade. 
After the death of their father, the eldest 
brother started & now’ business in addition 
to the ‘ansestral one. The businesses 
flourished for sometimo but in 1512, there 
arose finaneial diffionlties. At the instance 
of &'oreditor, the four adult: brothers of 
the appellant, who was then a minor, were 
adjudged insolvents and a Receiver was 
appointed. -Eventually, the Reseiver was 
direeted to take possession of four-fifths of 
the joint femily property and the appellant, 
through his guardian, got his one-fifth 
ashare. Тһе respondents who were sreditcrs 
of the insolvents in their new business did 
‘not get their debt paid in full by the Reseiver. 
They brought the present suits to realise 
“the balanse from the share cf the appellant 
on the ground that he was a partner iu 
the new business and liable for the debt. 
They failed to add the Reoeiver as a party. 

The Subordinate Judge held that neither 
the mircr nor his sbare was liable for this 
debt and dismissed the ruite. On appeal, 
however, the rospordents relied upon. the 
provisions of the Contraet Aot and olaimed 
that the appellant was liable as he was in 
reseipt of benefit from the new business, 
The High Court agreed with their ооп. 
tention, allowed their appsals and remanded 
the agits to the first "Court for forther 
inquiry and trial. 

The precent appeal is, preferred by the 
appellant against the said orders of the 
High Oourt, 

Мг. Kenworthy Brcwa, for the Appellant — 
The appellant diselaims all rights and 
liabilities in the new Orphangunj business, 
He expressly denied it ‘in tho written 
atatement filed by his guardian and ratifed 
it after be attained majority, The re- 
epondents are not suing for the benefit of the 


- individual benefit. 


their 
lf any property of the 
firm is found t» be in the handa of tha 
appellant, it is the Rezeiver that should 
sue to recover it. The Receiver was at 
Јева to be made a party. Objestion a3 to 
the absence cf the Receiver from the evit 
was taken af tke earliest stages of the 
suit and an issue also was framed. The 
High Oourt was wrong in holding that 
the respondents were entitled to an enquiry 
whether the appellant has gct any assets 
of the Orphangunj business in his banda. 
The provisions of the Coniraot Aat donot 
help the respondents. А person under the 
age of majority азппо& besome a partner 
by contract, Mohori Bibe: у, Dharmolas Ghose 
(1). So the appellant eould not have been 
a member of the Orphangunj firm, 

Mr. DeGruyther, К. О, and Mr, Ratkes, 
for the Respoadents.— The business was the 
business of a joint family. The appellant 
has astually got !/5th of the family property 
and we aro entitled бо follow it in his 
hands. The business was not а naw оце 
but only an extension of the oll, 15 was 
earrisd on for the benefit of the joint 
family, Ths Oourts have gona wrong in 
their law. Oar eontantion is that it was 
joint family proparty liable for the joint 
family debts but not that of a partnership 


ge:eral kody of sreditcrs but for 


between the 'brothera, We eould not 
-Appeal besause the desision was in опг 
favour. 

Mr. К. Brown replied.—The suits are on 


pro-notes not signed by the appellant, The 
respondents now wish to qaarrel wits the 
findings of fast as to whether the minor 
is. personally liable, 

JUDGMENT, 

Sia LiwaENCE Jexxixs,—Theso ara conaoli. 
dated appeals from two desreas of the High 
Court of Judicature af Fort William in 
Bongal, passed in separate suits on the 
31st January 1919, reversing two dearecs 
of the Subordinate Judge cf the 24 Par. 
ganas, datad the 28;h February 1916, 

- In eash suit a money-deesres was sought 
against the present appellant, who was a 
minor at ita iastitution. One suit was 
brought on a hand-note signed by the minor's 
¢irea adult brothers; the other on а hath. 
са, signad by his four adult brothers, 


(1) 30 I, A. 114; 30 О, 583; 70. W. N, 411; 5 Bom 
р. R. 421; 8 Sar P,O, Ј, 374 (P. 0.). 
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the youngest of them having then attained 
majority, 

. The ground of liability stated in tha 
plaint’ is that the defendant and his bro- 
thers are owners and partners in ansestral 
busingsses,and the money elaimed was borrow: 
ed by the brothers for the purposes of 
the businesses, 

The minor was defended in eaeh ease by his 
guardian for the suit. 

The defendant and his brothers were the 
five sons of Bhnban Mohan Mandal, a 
Hindu governed by the Dayabhaga sshool 
of Law. Не died in November, 1322, and 
at that time his two younger sons were 
minors. Nil Ratan, the eldest brother and 
the Karia of the family, was appointed 
their guardian under Aet ‘III of 1590. 

Bhuban Mohan had two basinesses, one 
for fuel wood at Munshigunj, aud the 
other for ries and other artioles at Kalibazar, 
Hach devolved as an anesstral business оп. 
the five sons, and was carried on by Nil 
Ratan as the Karta, assisted by his adult 
brothers, After the father's death а new 
business in rioa was started by Nil Ratan 
at Orphangunj, and it is the defendants 
ense that the money sued for was borrowed 
exelusively for the purpose of this business, 
and that the business was not aneestral, 

The Subordinate Judge desided in the 
defendant/s favour and dismissed the suite, 
The High Court on appeal apparently took 
the same view in the first instanse, but as 
the result of a re-argument, set aside the. 
Subordinste Judge's deerees and dirested 
Gartain acsounts against the defendant, not 
besause hia liability was established but for 
the purpose of determining whether or not 
he was liable. It is from these decrees of 
the High Court that the present appeals 
have been preferred, 

A preliminary objestion was taken that 
the appeals did. not lie "baesause the order 
“was not final" bat thsir Lordships did 
not give effest to it and the appeals have: 
been heard, 

The businesses wera condusted by Nil 
Ritan and his adult brothers for many 
years with suosess, Ultimately, however, 
there were financial difficalties, and on the 
'19th February, 1912, proseedings under the: 
'Provineial Insolvensy Ast, 1607, were som- 
‘mensei by a ereditor against all five bro. 
{ега in the Court of the Distrioj Judge 


at Alipur. It was established to the 


` gatisfastion of the Judge that the defendant 


was а minor and во conli not be adjudicat- 
ed insolvent, and that the minor was а 
joint owner in the family business inherit. 
ed from. his father, There was, however, 
an adjudication against the adult brothers, 
“they being the members of the frm Bous 
ban Mohan Mandal and Nil Ratan Mandal,” 


A Ressiver was appointed under ses‘ion 
18 (1) of the Ast, and the property of tha 
insolvents thereupon vested in him, He 
was ordered to realise not only the fours 
fifth shares of the insolvents in the joint 
property, bat also the mianr's share in the 
joint properties acquired after the father's 
death, As a result of his insolvenay, Nil 
Ratan was removed from the guardianship 
of the minor, and Mati Lal Roy was ap 
pointed in his plase. 

On the 19th August 1912, with the 
sanetion of the Judge, Mati 1,1 Hoy and 
the Heseiver agreed to appoint ап arbitra. 
tor to effeet a partition of the immoveable 
properties, aud on the 8th Ostober 1912 
an award was made under whieh the minor 
got one fifth in both ancestral and after. 
aequired properties, Mati Lal Roy having 
claimed that the afser-asquired properties. 
were purchased out of the income of. the 
ancestral properties. Oa the 14th January 
1912 a desree was passed in terms of the 
award, 

In the meanwhile cross appeals had baen 
preferred by Mati Lal Roy aud the oredi- 
tors from the ordera of the Judge in inaol. 
vency, and on the 17th March 1914 they 
were heard by the Hizh Oourt with the 
rewalé thatthe order refusing to adjudicate 
the minoran insolvent was affirmed, bat so 
mush of the order as directed the Receiver 
to reslisa the minor’s share was set asida, 
and io lieu thereof it was ordered that 
the Reosiver should “take possession of 
four-fifths share of the bu:ioess, and four 
fitths share of all the properties purehased 
since the death of Bhaban Mohan Mandal, 
‘and also four fifths share of the other 
properties jointly held by the infant and 
bis brothers,” 

It is in these cirevmitanses that the 
present suits were commenced, as the 
dividend received by the plaintiffs in (ha 


:insolveney fell short of the amount due, 


Val, ХУП] 


 INDIÀN OABRS. 


187 


BANTAS! CHARAN MANDAL Ut. KRISHNADHAM BANERJI, 


‚И is established by concurrent findings 
. by the lower Courts, first, that the money 
now in suit was berrowed exclusively for 
the purrores of the Orphengunj business, 
and seecndly, that this business was neither 
ancestral nor an extension of the ancestral 
business, These findings must now be 
deemed conelusive, and this strikes at the 
very root of the ease made by the plaint. 
iffs in the first Court. 

The distinction between ап ancestral 
.business and one started like the present 
after the death of the ancestor, as a source 
of partnership relations is patent. Inthe one 
case these relations result by operation of 
law from a succession on the death of an 
&resstor to an established business, with 
its benefits ‘and its obligations, In the 
cther they rest ulimately on contractual 
arrangement between the parties, ‘The 
inability cf а kastı to impose on a minor 
сз-ратсепег the risks aud liabilit/es of a new 
business started by himeelf, is fully diecuss- 
ed by both Courts, and their Lordships 
agreeing with the conclusion at which they 

, have arrived on this point, do not deem 
+ Њ neeessary to enter on a further discuss 
sion of this aspect of the case. . 

What has to bə seen in ‘the peculiar. 
ciroumstances of this dispute is not merely 
whether the minor has some u der any 
liability in respest of the debts of the 
Orphangunj business, but whether that 
liability can be enforced by the plaintifs- 
in the’ snits as constituted. 

It is important at this point to bearin 
mind (а) that at the institution of the 
guits the defendant was a minor; (b) that 
in the written statement filed in each suis on 
his behalf by his guaraian for the suit, 16 was 
denied that he was a ao-sharer in the business, 
or had any responsibility with regard to it; (c) 
that when at а later staga of the litigation 
the minor attained majority, he adopted thesa 
written statements; and (d) that at that 
time the business of the firm had веа:ей. 

The aneostral sharaster of the Orphangunj 
business being negatived, the plaintiffs have 
attempted to formulate other grounds of 
liability. Bofore the Subordinate Judge the 
slaim seams fo have been rested on general 
principles rather than on the speaifis pro- 
‘vision; of the Contract Ast. Thus in the 
grounds of appsal it is eontended that the 
defendant aud his four brothers having all 


along lived as members of an undivided 
Hindu family, and properties having ‘been 
aequired with the joint funds and the defend. 
ant having got rome of those properties in 
his share on partition with the Resiever, the 
learned Subordinate Judge ought to have 
passed a deeree against the defendant at 
any rate so far as the assets of the firms 
allotted to his share are вопвегпей. 

The answer to the sase thus made is given 
by the Subordinate Judge towards the elose 
of his eareful and well-reasoned judgment, 
and their Lordships are in eomplste agrees 
ment with what is there said. In the High 
Court, however, relianee was evidently 
plaeed on the Contrast Aet, for its provisions 
are mentioned and diseussed. It bseomes 
necessary, therefore, to examine the Ast so 
far as it bears on the question now ia 
contest. 

Seetion 247 provides that а person who is 
under the age of majority aseording to the 
law to whieh he is subjest may bs admitted 
to the benefits of partnership but eannot be 
made personally liable for any obligation 
ofthe firm; but the share of sueh minor in 
the property of the firm 1s liable for the 
obligations of the firm. 


To bring this seotion into play it must ba 
proved that the minor has been admitted to 
the benefits of the partnership, This is a 
fast to be established by evidense, and 
though it was neither pleaded nor made an 
issue atthe trial, the High Court, withont 
inviting evidenee speoifisally dirested to 
this point, held the admission proved, and 
thus set up a new case in appeal The 
defendant has just ground of somplaint as 
to this, and the prosedure is not one to bg 
sommended; still in the view their Lordships 
take they will deal with the сазэ on the 
basis of the High Court's finding without 
expressing ап opinion as to its sorrestnoess. 
Under the sestion liability is limitsd to tha 
share of the minor in the property of tha 
firm. . 

In seetion 239 there іа ая definition of the 
word “firm.” It is there said that the persons 
who hava entered into partnership with 
one another are called sollestivaly а “ ;" 
In the earlier part of the sestion it із 
enacted that “partnership” is the ralation 
whish subsists betwaen psrsona who hava 
agreed to sombine their property, labour ог 
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kiül in some büeiners and fo share the [ r»fi's 
sthexeok bstwcen them. a 
A person uncer tho age of meiorily oapnot 
become в partner by eontraet [ Mehori _Bibee 
ty. Dharmodas Ghose (1)] and so, aeeording to 
the definitior, he cannot be one of that group 
iof persons oalled a firm, Tt would seam, 
therefore, that the .share of whioh section 
247 speaks is no more than & right to par- 
ticipate in the property of the firm after its 
obligations have been satisfied. — i : 
Though there may be this right, in faot 
45 is rot claimed by .the defendant. On 
the contrary, the wriiten statementa deny 
his membership of tha partnership ; this 
denial was made on -his behalf during his 
minority, and-it was adopted by hím when 
the attained -his majority. This attituda he 
ЖЫЦ maintains, and it ean only ba regarded 
asa relinquishment of all alaim to a share in 
the ‘property of the firm. It is stil the 
‘property of the firm, and is liable as sno to 
the obligations of the firm. v 
, Batall the property of the firm vested in 
the Reosiver on the making of the order of 
‘Adjadieation (Proviccial Iusolverey Ac 
'seotion 16), and if any part of it has got 
‘improperly into the possession of the minor, 
the right to гевотег ibis in the Reosivyer, 
Thia ia nob disputed by the defendant ; and 
Lit is only by its coming into the hands of the 
Receiver that ‘its rateable distribution 
‘among the general body of ereditors oan be 
.Sesured, Nor does it make any differense 
that the business was sondueted by the male 
adult members ofa Hinda family governed 
-by. the Dayabhaga ; the rights and liabilities 
‘ofa minor member of suob à family would be 
measured by similar prineiples for the purpose 
i under ocnsideration, 
The learned Judges in the High Court 
‘seem to have thought that the judgment 
on appeal in the iredlyeney prcosedingg 
„put a bar inthe way of-a resovery by the 
‘Receiver, and -sọ justified the plaintiffs 
„Buite ; but this proseeds on à missoneeption cf 
“what waa astually desided. a M 
. - It -jis qoite-true that in that judgment it 
‘wes said that “the essenee of the matter is 
‘that the share of the infant bas’ not 
:vested in him and he is eoncequently not 
entitled todeal with it. oj But what. 
‘ever remedies may be available hereafter to 
the Receiver or tothe ereditor, it is elear 
‘that the properties of the infant cannot be 


‘the defendant hag 


dealt with by. either of them in these proeeed- 
ings." This was a sorreet statement cf 
the legal position; but it in no way 
justifies the eouslusion in the judgment now 
. ander appeal that in eonsequenee of it ' the 
"defendant cannot now. contend that it ія 
only the Receiver (and not апу individual 
_oreditor} who con deal with his share of the 
partnership · properties,” No . property 
belonging to tho minor sould vest by the 
-adjadication, in the : Recsiver, but what 
would vest in bim would be the right (if. it 
existed) to recover from the minor property 
in ‘hie possession belonging to the firm. 


It was then urgei that any suit now 
instituted by the R:cəiver would be barred 
by limitation ; but when Qounsel for the 
plaintiffs was asked whether to obviate 
‘thie, he was prepared to add the Receiver 
ав а pariy, во that auy asceis realised e»uld 
.come into his hands for ra'able distributicn 
he declined the offer, and frankly admitted 
that it would be of no use to his olienta unless 
they sould resover for their own exslusiya 
bencfit, 5 м 
. The absense of the Reseiver from the. 
suita is nof an objestion taken for the first 
time at this-etige of the litigation, It was 
pleaded as a-defeet in the written statement 
and ар issue was framed. оп the point, 

The plaintiffs do поё now eontend that 
besome personally liable, 
and so it is unneeessary to diseuss the terms of 
seotion 248, . ` - - 
` In their. Lordships’ opinion, therefore, 
these suits eonstituted as they are, are mis- 
eonseived. In the ciroumstanees the Receiver 
is а певеввагу party to ару proceeding for the 
‘purpore of realising assets- liable for the 
‘firm’s debts, and the -рговвейв of any realisa- 
tion would be ' applisable not towards the 
'exelusivà disabarge of any individuel debt 
as the plaintifís desire, bnt for rateable distri. 
bution among the whole. body of the firm's 
ereüitors. E 

Their Lordships. wil}, therefore, -humblg 
advise His Majesty that the appeals be 
‘allowed, and.that in eaeh suit the deerges of 
the High Court dated the 3186 January, 
71919, be diesharged, and the decrees of- the 
Subordinate Judge, dated the 28th February 
‚1916, be restored, and that tho respondents 
‘to еден appeal dd. pay to- the ` appellant tho, 


Vol. ХҮП] 


'INDIAN CASES] 


| EMT ' 128 : 


' KBISHNAGIRI TRIEAMGIRI 9, SHRIDHAR EAYLEKAR, 


Sosts of the appeals in the High Oourt, 
They wil -also Pay the osts cf these 
appeals, i 

в, p.d Ve К. & ү, C. А, 

Appsals allowed. 

Solíeitor for the Appellant, —Mr E. 
Dalgado, ~ : 

S»lieitor for the Rospondents.—-Me, Douglas 


Grant. 


‚ .: ‘BOMBAY HIGH. COURT. 
« Fuig Ovin Apezas No. 190 or 1920. 
. Novemb:r 16, 1921, . 

“Present : :—Sit Norman Masleod, Kr., Chief 
Justice, and Mr. Jasties Shah. 
KRISHNAGIRI TRIKAMGIRI— 

` PLAINTIFE—ÅPPELLANT 
versus | . 
[SHRIDHAR KAVLEKAR—Deraxpant— 
-RESEONDENT, ~ 


: Math —Succeasion — Designafion of successor by Guru, 
~ Ceremony of initiation necessity of 


* Where a person is very clearly Äosignateä by the 
диги of a math as his successor, the absence of the 
formal ceremony of-initiation of that person during 
the lifetime of the guru, is no bar to that person’ s, 
buocoseion to the office. 

First’ appeal from ths dezision of the 
First Olass Subordinate Jadga at Belgaum, i in 
Suit No. 135 of 1917; 

Мт, V. V. Bhadkamkir, for tha “Appel. 
lant.‘ 

М. вза, G. S. Rao and 4. 9. Doni, for 

Respondent No. 1. 


JUDGMENT. 

M. cum, О. J.— This i» an appeal by, the 
plaintiff whose suit’ has been dismissed. оп 
tthe ground that first defendant was а desig- 
nated heirof the last. Qara Ramgiri, and, 
therefore, was ‘entitled to susssed, Toe 
phlintiff claimed as a gurubindhu, Bat Г. 
‚фә not think. there : was any nesessity to: 
enter into the qaiestion whether as a matter. 
of faat he was-oonnested with е. Пре of: 
gurus to thisiMath, аз the first defandaut was: 
elearly designated. by  Ramziri (аз hig 
qusseasor, An applisation was male to.the: 
Kolhapur Darbar for permission to adopti 


9 


the ficat defendant as a ohela, That рег. 
mission was granted. But bafore tha 
initiation esremony was aarried ont Ramgiri 
sent the first defendant to Malvan to learn 
business matters, so that he might be sompe- 
tent when he sueseeded to manage the 
Math properties, When  Hamgiri found 
his end approasbing he sent for the first 
defendant, but ~ uofortunately from one 
eause or another tbe firat defendant arrived 
too late, and, therefore, although one may 
very safely infer that Ramgiri intended to 
initiate the first defendant; he was unable 
todo во owing to his:dying before the first 
defendant arrived. The question then is 
whether in these eiroumstances the firat 
defendant is not the person to suecesd to 
the Math rather than the plaintiff, even 
assuming he was able to prove that be was 
distantly ооппвоіәй as a gurubandhu, I 
should gay on general prinsiples that the 
designation of the. heir would be quite 
suffisient to enable the first defendant to 
suceeed, the absenee of the formal eeremony 
during the lifetime of Ramgiri not being 
really material to his suesess in the suit. I 
think, therefore,. that the Judge was right 
in holding that the designated heir e»uld 
Buaseed to the Math and the appeal should ba 
dismissed with aoste, 

. Sau, J.—l agrees. I only desire to add 
that there їз nothing to show that the person 
in the position of defendant No, 1, clearly 
designated as heir by  Hamgiri, would nt 
be able to  suoseed simply, beaause the 
initiation eeremcny was поб performed 
during the lifetime of Ramegiri. Taough 
the proposition has been advaneed that 
the initiation eeremony is essential for 
the purpcsa of  eonstituting diceiplerhip 
whish would entitle him to suesead to 
tLe property, no anthority has bsen eited 
in support of that propositior, and I do not, 
think that is sculd be ssid as a matter of 
law -that where the designation has Баеп 
во olear, аз in the present ese, the absense 
of .fcrmal iritiation during the lifetima 
of the last holder, Ramgiri, should praseut 
iisuperab!e diffi salty in the way of the 
designated disciple: sussesd‘ng as heir, 

Woa 
Appeal dismissed, 


e^ 
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FATTEH SINGH 0, BABU RAM, 
LAHORE HIGH COURT. 
Szcoxp Сі. Appeat No. 3389 or 1916, 
January 14, 1921. 
t Trasent:—Mr, Justiee Soott. Smith 
: and Mr, Justice Leslie Jones. 
FATIEH SINGH—Darexpant ~ 
APPELLANT 
versus 
BABU RAM AND orgens —PriNrIEFS 
— RasPONDENT3, 


Court-feé — Appeal insufficiently stam pe1— Mistakc— 
Court, when will not extend tima to pay proper fec. 


че 


When by mistake a memorandum of appeal is 
insufficiently stamped, and the mistake is one 
which could not have been made if due care and 
attention had been exercised, the Court will not 
extend the time suas to Поз the appollant to pay 
the proper Oourt-fes, and thus deprive the respond. 
ent of the valuable right which has acorued to him. 


Sesond appeal from a deeree of the 
Distrist Judge, Jullundur, dated tke th 
September 9.6, varying that of the Honorary 
Subordinate Judge, Jullundur, dated the 
16th February 1915, р 

Pandit Sco Naratn, К. B., for the Appel. 
lant. 

Messra Dalip Singh and Ram Lal, for ihe 
Respondents. 


JUDGMENT.—This is an appeal against 
& deeree for redemption on payment of а 
апт of Rs. 1,255. It is met with в pre- 
liminary objeetion that the appeal whieh was 
filed on the 30th Deeember 1916 is im. 
properly stamped, The amount of the Court- 
fee paid ів R3.10 only and &aesording to 
.the petition of appeal this sum was fixed 
tinder Sshedule II, Artisle 17 (6) of the 
Oourt Fees Ast. There is no doubt, how- 
ever, that Court fee should have been paid 
ad valorem оп the amount of the prineipal 
under sestion 7 (9) of the said Aast and 
‘we see no reason for extending the time 
so as to allow the appellant to pay the 
proper Court.fee. А valuable. right has 
aserued to the respondents and there is no 
reason why they should now be deprived of 
it. The mistake was one whieh sould not 
have basen made if due eare and attention 
had been exoreised, 

The appeal fails and is dismissed with 
возів. 

yw ©. 4. 


Appeal: dismiseed, 
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BOMBAY HIGH COURT. 
OaraiNaL Отг JungISpIOTION Suir No, £635 
oF 19:0, 
July 16, 1921. 
Present : —Mr. Justica Pratt. 
SUGANCHAND SAVAIOHAND 
AND OTHERS— PLAINTIFFS 
teraus 
MOTILAL DURGAPRASAD AND OIBEE8S—- 


DEFENDANTS, 

Londlord and tenant—Tenant sub-letting in contra. 
vention of agreement—Tenancy, termination of, by 
notice—Sub-tenant, status of — Bombay Rent (War 
Restrictions) Act GE of 1918), s, 9—" Tenant," whether 
includes "aub-tenant," 


Where a tenant, contrary to the terms of his 
lease, sub-lets the premises, and the landlord by 
notice terminates the tenancy, the sub-lessee is a 
ienant оп. Bufferance thereafter, aud is liable to 
ejeotnient at the instance of the landlord, [p 181, 
col. 1 

-The Lerm "tenant" in section 9 of the Bombay 
Rent (War Restrictions) Act does not include a 
sub-tenant. [р 181, col. 1,] 


Mr; Kamdar, for the Plaintiffs, 
Messrs. Ooltman, Laleyarkhan and, Khergam- 
vala, for the Defendants, 


JUDGMENT.—Plaintiffs nre the owners of 
é building at Vithalwady and let the fi:st floor 
to Ramjilal Ramswarup on the lóth 
November 1917 ata rental of Rs. 40 per 
mensem. 

Plaintiffs say that Ramjilal Ramswarup's 
rent was іп arrears and he. had sub-let the 
premises contrary to the terms of his lease, 
Therefore, they gave notice terminating the 
tenancy on the 10th November 1920. 

In the meantime, however, on the 26th 
Ostober 1920, Ramjilal Hamswarup was 
adjudisated insolvent and left Bombay. 
On 28th Ostober 1920, the Offisial Assiznee’s 
nuetioneers wrote that they had taken away 
Ramjilal Ramswarup's moyeables and vacated 
the premises. The plaintiffa went there that 
day. Plaintiff No, 8 says he found defendanta 
in possession of two rooms and that he 
losked the other two. 

On 29th Oatober 1920, the Offisial 
Assignee sent в notiee of his intention to 
disslaim the leasehold, and on 7th Desember 
1920 the Official Assignee diselaimed tenaney 
as from that date. Squabbles about posses. 
sion between the plaintiffs and defendants 
wont op, whieh led to proesadings in the 
Poliso Court, Plaintiffs filed this suiton Uu 
December 1820, 
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There is now no question as to Ramjilal 
Ramewarop’s oesupation. He has vasated 
the premises-and his tenaney has terminated, 
The suit is against the defendants who 
claim to be sub.tenants of Ramjilal Ram. 
Swarup, 

Now, the effest of the insolveney was not 
to terminate the tenaney but to vest the 
leasehold in the Offieial Assignee, The 
losking up of tha rooms by the plaintiffs on 
the 28th Ostober was not a re-entry by the 
landlord, for the lease gives no power of re- 
entry. Plaintiffs were then only taking 
astion for the protestion of their property. 
The  diselaimer of the 7th December, 
although it operated to relieve the Offieial 
Assignee of personal liability to pay rent 
as from the date of adjudisation, did not 
Opérate on the leasehold interest until the 
date of diselaimer, г, e, the 7th Desember, 
But before that date the tenaney had been 
determined by  notiee, Exhibit 2, on the 10th 
November 1920, This notiee is proved and 
is admitted by the defendants in their letter of 
the 29th Ostober (P), Exhibit 10, 

If the tenaney had been terminated by the 
diseJaimer, the sub tenants’ rights eould have 
been saved by seetion 62 of the Presidensy 
Towns Insolveney Act, or by sestion 116 of 
the Transfer of Property Ast. Butas it is 
the tenaney was terminated by notiee on the 
10th November 1920, and, therefore, the de- 
fendants were tenants on sufferanee after that 
date. 

Mr, Coltman ‘sontends that even though 
the defendants are sub. tenants, they are entitl- 
ed to the protestion of the Bombay Rent Aet, 
first, beoause tho word ‘tenant? in seetion 9 
ineludes a sub-tenant; and, sesondly, beeanse 
under seetion 9 (3) the fast that the landlord's 
interest has terminated is not in itself deemed 
to be а sufficient eause for dispossession. The 
term ‘tenant’ is defined in seetion 2 (4) as 
'any person by whom or on whose aesount 
rent is payable for any premises, and includes 
every person from time to time deriving title 
under a tenant,” 

‘Granting that the sub.tenant derives title 
from the tenant, still he is not within the 
définition unless rent is payable by him or 
on his aegount to the landlord. But this 
is notthe ease, for there is no privity of 


&ontraet between him and the landlord. Even. 


if he pays the tenant’s rent under the 
head lease, hedoes so as the agent of the 


tenant and not on his own aesount, The 
term ‘tenant’ in seetion 9 does not include а 
sub-tenant, unless, of sourse, the suit is filed 
by the tenant on the under lease, in whieh 
case the tenant is the landlord qua the sub: 
tenant and the sub-tenant is his tenant, 


As to the other branch of the argument, 
the termination of the landlord’a interest 
refers to eases of assignment of the lessor's 
interest and perhaps even to the death of a 
Hindu widow lessor. In either ease the 
assignee or the remainderman suseeede to 
the estate and in the sase of the’ assignee 
besomes landlord by derivative title. 
But granting that the tenant derives titlo 
from the landlord, he is not for tha! 
reason within the definition unless he is 
entitled to reseiva rent under the head. 
lease, He is not entitled to reseive rent 
from the sub-tenant besause there is 
no privity of sontraet between the head. 
lessor and the sub.tenant, Не is, therefore, 
not the sub-tenant’s landlord quz the heade 
lease. The extinetion of a tenant’s title, 
therefore, does not bring the ease within 
gestion 9 (3); and in truth the defendanta 
are not sued as tenants or by a land. 
lord. | 
The defendants as sub-tenants hold ола 
presarious title and when the tenaney under 
the headlease terminates, their right to 
possession terminates too. Unlike trese 
passers they come in by right but like 
trespassers they hold over without right, 
and in this suit they are in the same posi- 
tion as trespassers. It is, therefore, not 
necessary to find on the issue as to reasons 
able and: bonz fide requirement, or indeed on 
the issue as to the number of rooms whieh 
were sub-let to them. 

The plaintiffs have given false evidenea 
when they pretend ignorance of the sub- 
tenaney. For, I believe they  reeeived 
Ramjilal Ramswarup's rent from the defend- 
ants from February to August and even 
made repairs on defendants’ requisition last 
rains. On the other hand, defendants have 
behaved no better for they set up at one 
time a falss sase of an agreement of direst 
tenansy from the plaintiffs, whieh has been 
subsequently abandoned, 

' Therefore, following the ordinary rule, I 


‘think this is a ease in whish sosts should 


follow the event, 
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© Desree, therefore, that the -deferdanis do 
Rive vacant ard peaeefal possession of the 
premises in euit to the plairtiffs and ray 
eompereation at the rate of Rs. 35 per month 
from llth November 162) t'll date of de- 
livery cf poccession. Defendants to ray 
inno conis. ef this ruit. 
we б; 4. . 
Euit decreed, 


| . LAHORE HIGH COURT. 
. Вгсонр Отуп, Арк» No. 2978 or 1916. 
. Janusry 6, 1921, 
Present : — Mr. Justice Broadway and 
Mr. Justice Abdul Raoof. 
TOHLU MAL-—DrrzNDANT 
— APPELLANT 
versus 
BUTA-—PLAINTIFF AND OTHERS— 


. DEFINDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 19C8), О. VI, v. 17 
L—Plaint, amendment of—Case тіре for judgment— 
Mortgagee—Interest, high rate of— Provision, whether 
penal, 


А plaintiff ought not to be allowed to amend his 
plaint at a late stage of the suit, as, where the care 
{в ripe for judgment, where the amendment has the 
effect of completely altering the nature of the suit, 
p. 153, col. 2.] 

: Where there is nó allegation of undue influence 
or fraud to make the provisions of section 36 of 
the Contract Act applicable the mere fact that the 
rate of interest provided for in a mor tgage- bond is 
kigh is not sufficient to make the provision as to 

, interest penal. [p. 1£4, col. 1.] 

. . Second appeal from a deeree of ihe Dis- 
triet Judge, Ludbians, dated the Sth July 
1916, varyirg that of the Senior Subordirate 
Judge, Ludbhiara, dated the 27th August 
1915. 

" Bekhsbi Tek Chand, fcr the Appellant. 

Mr. Abdul Ghani, fcr the Respondents. 
` JUDGMENT.—This was a tuit fcr tke 
redemption of a mortgage dated ihe 8th 
August 1298. Tke followirg fasts will 
diselose the rature cf the elaim ard the 
irsues arising between the partier, The 
property mortgaged ecnsisted cf two shops 
situated in Ludhiarse, Mohalla Iqbal Ganj. 
Nur Muhammad, ihe defendant No. ?, and 
Musammat Nur Bibi, the defendant No. 3, 
were the owners of these two shops. During 
their minority Musamma£ Zisbo, their mother 
aud guardian, mortgaged with possession the 
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two chops on their behalf to Торо Mal for 
Rs. 400. The detail of the sonsideraticn 
eonslitutirg ihe total figure of Re. 400 is 
given in tke -mortgage deed. Ore of tke 
items was Hs. 125, which was left by tbe 
mor!gagee for payment to a previous mort- 
gsgre, Ohint Ram, Tohlu Mal was authoris. 
ed to ray this amcunt to the previous mort- 
gagee and by redeeming the previous mort. 
‘gage to {ake poscersion cf the sbors. The 
following conditions were entered .in the 
mortgage-deed in favour of Tohlu Mal :— 

(a) The mortgagee was to remain in ров: 
Sessicn. 

(b) The mortgage money was to earry 
inferest at the rate of Rs, 1.4.0 rer cent. .. 

(c) The rent ‘of the shops in the case 
of realization was to be dedueted from the 
interest ; 

(d) Power was given to the mortgagee to 
elaim and realise the principal and interest 
from the mortgaged property and other prop- 
erty of tke mortgagrra ard from their 
perrcrs. 

(e) The mertgagors were to keep the shops 
in proper state of repaire, and in defeult 
power was given to the mortgagees to wake 
repairs , (shikast wa тей Cokcnat marhuna 
b zimma ham mushiran hat agar ham mvzhiran 
murammat na Кататст to murtahin khud muram- 
mat hara lewe) ; 

(f) Tbe expences inaurred by the mort- 
gagees in effecting repairs were mede re» 
eoverable from the mortgagors with interest 
at the rato of Hs, 1 4 О per eent. | 

(g) The alause as regards title was given in 
the followivg words :— 

(Agar koi kisi kism ka jhagra ho to us ke harja 
wa kharcha le eimmawar ham muzhiran hain, 
murichin ka koi taalug nahin hat), namely, in 
ease of any dispute we, (hs mortgagors, will te 
responsible for the ecstg and damages, The 
mortgasgees will have nothing (o do with them.. 


- The minore, Nar Muhammad and Musame' 
mat Nur Bibi on attaining "majority sold by. 
a cale decd dated the. 14th April 1914 tbe: 
equity cf redemption in these shops to Bats, 
the plaintiff in this oaee, for Rs. 850 leaving 
Re, 460 with tke vendor to pay-off the 
mortgage in favour of Tohlu Mal, А; 
alausa was inserted ‘in the sile-deed to the 
effect: that if Tohlu Mal was found entitled to : 
any thing in addition to Rs, 400 the vendor . 
would be liable to pay that also, c 
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. The present suit was brought by Bata on 
the 28th April 1914, Tohla Mal was made the 
prineipal defendant while Nur Muhammad 
and -Musammat Nur Bibi were joined as pro 
forma defendants. The plaintiff slaimed re- 
demption on payment of Rs, 400 only alleging 
that the rent of the shops had been appropriat- 
ed by the mortgagee towards the interest. 
Tohlu Mal admitted the right of the plaintiff 
to redeem as the vendee of the equity of 
redemption, but he elaimed that in addition 
to the Rs. 400 cffered he was entitled to 
Rs. 945 on aesount of interest from the 8th 
August 1898 up to the tth May 1914 at the 
"табе of Rs, 1-4-0 per sent. per mensem, 
Rs, 115.15 6 on assount of expenses ineurred 
in re eonstrusting eertain portions of the 
shops whieh had fallen down, Rs, 170 6 0 on 
account of interest on the amount of expenses 
for eeven years and 10 months at the rate of 
Rs. 1-4-6 per sent. per mensem, Hs. 44 on 
account of expenses for repairs during eleven 
years at tke rate of Hs 4 per annum and 
Ба, 75 on aesount of eosts of а suit whieh he 
had to bring against Ohint Ram, the prior 
mortgagee, to reeover possession of the shops 
by redemption. He admitted reeeipt of 
Rs, 428-11-6 in the shape of rent of the shops 
whieh he offered to dedust from the amount 
elaimed by him. The suit was also resisted 
by Nur Muhammad and Musammat Nur Bibi 
principally on the allegation that the mort- 
gage was exeouted by their mother without 
lawful authority and that no sonsideration 
had been reeeived.  Heplisation was filed by 
the plaintiff objeating to the additional items 
claimed by Tohlu Mal, the mortgagee, while 
the defendant, Tohlo Mal, also filed additional 
-pleas meeting the objestions raised on behalf 
of defendants Nos. 2 and 8, The parties also 
made oral statements in Court. Isaues were 
framed and evidense was tendered, Argu- 
ments were heard by Wali Shah on the ist of 
August 1915, The sase was ready for judg- 
ment when on the 5th August 1915 the 
plaintiff presented an applieation stating that 
he had filed the plaint in ignoranes of real 
fasts and asked the Conrt to allow him to amend 
his plaint. Ourionsly enough tbis prayer 
was granted by the Court at this late stage. 
In the amended plaint the plaintiff alleged 
that the moctgage-deed was unlawfal and 
was executed · without  eonsideration · and 
nesessity, and that he was entitled to get 
possession of the shops from ТІ: Mal 
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without paying anything to him. The effest 
of the amendment was that the nature of tha 
suit was altogether changed. The Court of 
firat instance, however, tried the now issue 
arising on the amended plaint and after 
going into the question of sonsideration and 
nesessity eame to the eonslusion that the 
plaintiff was entitled to get possession of the 
two shops without paying anything on 
assount of the mortgage. 

Tobla Mal naturally being dissatisfied with 
the dasision of the Trial Court appealed to the 
lower Appellate Court. The latter Court has 
set aside the order allowing the amendment 
of the plaintand has tried the ease on the 
original plaint with the result that it 
has decreed the elaim of the plaintiff for 
redemption on payment of R3, 400 only. 

Both Bata, the plaintiff, and Tohlu Ma!, the 
defendant, are dissatisfied with the appellate 
desree. Tohlu Mal bas filed a sesond appeal 
in this Ccurt somplaining that the additional 
items claimed by him have been wrongly dis- 
allowed by the Appellate Court, Buta, plaint. 
iff, has filed eross objestions under Order 
XLI, rule 22, reiterating the objeations as to 
the legality of the mortgage and his nons 
liability to pay anything for the redemption 
of the shops. We must dispose of the вгони- 
objeetions first, Itis admitted that it ean be 
urged only on the amended plaint. Wa 
entirely agree with the view taken by the 
lower Appellate Court with regard to tha 
amended plaint, We are elearly of opinion 
that by the amendment the nature of the suit 
was altogether altered, and sueh amendment 
ought not to have been allowed at suek 
a late stage. We acsordingly see no foree 
in the eross-objsstions and disallow them 
with eosts. 

As regards the appeal of Tohlu Mal, 
after sonsidering the terms of the mort- 
gage-deed we area sompelled to disagres 
with the learned Judge of the Court bslow 
with respost to the following items, whieh 
we think ought to have been allowed 
to Tohlu Mal. (1) Rs, 945 interest on 
the mortgage-money. Ths mortgagors had 
elearly agreed to pay interest on the 
principal amount and both the prinsipal 
and interest were made a eharge on the 
mortgaged property. Any amount of rent, 
if realised, was to be dedusted from tha 
interast.  Aseorling to the sorrset inter- 
pretation of the termi of the mortgage. 
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deed the appellant is slearly entitled to 
the above item. The lower Appellate 
Court has held the eondition as to the 
payment of interest to be penal. The 
‘mere fast that a high rate of interest 
was provided for eannot make the provision 
as to interest penal. There is no allegation 
of undue irflnense or fraud to make the 
provisions of sestion 16 of the  Contraet 
Ast applieable, This question is settled 
beyond any doubt by these eases reported 
ав Acts Khan v. Duni Ohand (1) and Balla 
Mal v. Ahad Shah (2). The appellant is 
also entitled to the expenses ineurred in 
re.sonsirueting the portions of the shops, 
‘whieh had fallen down. Both aeeording to 
‘general prineiples and the terms of the mort- 
gage deed the appellant was entitled to 
re-sonstruet and repair the shops in order 
to keep his ceeurity intaet, If any authority 
is needed we may refer to Bhag v. Ghastta 
Mal (3) and sestion 72 of the Tranafer of 
Property Aet, IV of 1882, The appellant 
has elaimed Rs. 145-15-6 under the head 
of expenses insurred in re-sonstrueting the 
portions of the shops. We find from the 
resord that one Banna Lal was appointed 
a Commissioner to appraise the sost of re- 
building. Feom his report it appears that 
two walls were re-built and the shops were 
re-roofed by plaeing on the walls new 
refters and beams, The Commissioner 
estimated the expenses to be Rs, 100. 
We, therefore, allow this amount on aecount 
of the expenses ineurred in re-eonstruetion. 
The appellant is, therefore, entitled to 
Ra, 400 plus Re, 945, plus Hs. 100, total 
Rs. 1,445. Deducting from it Rs, 428.11.6, 
the amount of rent reseived by him the 
balanse eomes to Ks, 1,016.4-6, The 
appellant has also elaimed interest on the 
amount of expenses ineurred, but we do 
not think that he is entitled to any 
interest in this respest. The item of Hs. 44 
elaimed on assount of annual repairs bas 
not been established on  evidenee, This 
item has rightly been disallowed by the 
Court below. As regards the costs of the 
redemption suit against Оһіпё. Ram we 
* (1) 48 Ind. Cas. 923; 101 P. R. 1918; 23 О, W, N. 
180; 165 P. W. В. 1918 P. C.). 

. (21 48 Ind Cas, 1; 124 Р. B. 1918; 35 M. L. J. 614; 
16 A. L, J. 905; 23 С. W. N. 283; 25 M. L T. 55; 180 
P, W. R. 1918; 290. L, J. 165; 1 U, P. L. В, (P. 0.) 


26; 21 Bom. L. В. 558 (P. 0.). 
* (8) 55 P. В. 1890, 
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also agree with the Court below in hold. 
ing that he is not entitled to them under 
the terms of the mortgage-deed. We do 
nob allow interest pendente lite, because the 
appellant is admittedly in possession of the 
shops. i 

Mr, Abdul Ghan?, Advoeate for the re- 
spondent, sontended that the appellant had 
xeseived more than Rs, 428 11-6 as rent, 
bub he was unable to point .ont any 
material on the resord in support of hia 
argument. His elient did not adduee any 
evidense to prove that the mortgagee had 
realised on assount of rent anything more 
than he had admitted, We are, therefore, ` 
unable to accept this sontention, We are 
asked to refer an issue on the point to 
the lower Appellate Court, but we do not 
thick that the adoption of suoh а eourse 
would serve any useful purpose. There is 
no evidense on tha reeord and we do not 
see our way to allow the plaintiff to produee 
additional evidenee. 

In view of the above remarks we allow 
the appeal and modify the deeree of the 
lower Appellate Court by raising the 
amount from Rs, 400 to Rs, 1,016 4 6 wilh 
interest at Rs. 6 pereent. Weaseeordingly 
give the plaintiff a deeree for redemption 
on psyment of Hs, 1,016.4.6 with interest 
at 6 рег sent. on the deeretal amount and 
eosta of the suit, on or before tke 6th 
April 1921. If sueh payment is not made 
on or before the date fixed, the plaintiff 
shall be debarred from all rights to redeem 
the property. 

W, 0, A, ФЕ. У, 

Apneal allowed ; 
Decree modified, 


BOMBAY HIGH COURT. 
FULL BENCH. 
Lerrers Parent АРРЕА No 91 or 1920. 
November 16, 1921. . 
Present : — Sir Norman Masleod, Kr., Ohief . ·. 
Justiee, Mr, Justice Shah and 
. Mr. Justice Faweett. 
DODDAWA PURSHYA—DzrENPAYTB8— 
APPELLANTS 
versus a 
YELLAWA МА „АРРА BENI— 
` RgxPOXDENT. 
Limitation Act (IX of 1908), Sch, I, Art, 118—Suit 


‘Vol, LXVII) 
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for possession on displacement of alleged adoption— 


Article, whether applicable, 


Per Macleod, C.J, and Fawcett, J. (Shah, J., dissent. 
ing:-—Suits for possession of immoveable property 
where the plaintiff cannot succeed except by dis- 
placing an adoption, are not governed by Article 
118 of Schedule I to the Limitation Aot. ['p. 140, col. 
1; p. 142, col. 1: p, 148, col. 1.] 

fu view of the decision of the Privy Council in 
Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh Singh (1) the decision in Shrinivas v. Hanmant, 
(21 is по longer good law. [p. 140, сої, 1; p. 142, col. 


"Letters Patent Appeal from the desision 
of Masleod, О. J.,in Sesond Appeal No. 445 
of 1920, summarily diamissing the appeal 
from the deeision of the Assistant Judge, 
Belgaum, in Appeal No. 30of 1919, sonfirm. 
ing a desree passed by the Subordinate Judge 
at 2 Hongal, in Civil Suit No. 295 of 
1907, 


FACTS appear from the following Order 
cf Referenso made by Mr, Justise Pratt 
and Mr, Justise Faweett, on the 5th August 
1921. 

Prat, J,—The plaintiff is one of three 
eo.-widows of Mallappa who died in 
1916, 

.She filed this suit in 1917 to resovar pos- 
session by partition of one third share of her 
husband's estate, 

The other two eo-widows, Yellawa (de- 
fondant No. 2) and ‘Tayawa (defendant 
No. 3), eontended that Parshys, a son of 
Tayawa by a former husband, had bsen 
adopted by Mallappa ‘in 1905. Parabya 
was dead, and his widow was the first 
defendant elaiming to be sole heir throug’ 
her husband. 

Both the lower Courts have found that 
Mallappa married Parsbya’s mother in 1903 
prior to the deed of ‘adoption whieh is 
dated 6th Desember 1905." If there had 
been an adoption it would have been invalid, 
Panchagpa v. Sanganbascw2 (1), Bat both 
the lower Courts bave also found i$ a fast 
that no adoption ever took plase and that 
the deed was a sham transaetion seoretly exs- 
euted in order to please Tayawa. 


(1) 24 В, 89; 1 Bom. L Е. 543; 12 Ind, Deo. (x. з.) 
596. 


(i) 83 I, A. 156; 8 Bom. L. К. 722; 10 0, W.N. 
1065; 16 М. L. J, 440; 3 А L.J. 695: 4 C.L. J. 
405; 1 M. L. Т. 265;9 O. O, 377; 28 А, 727 (P. O.). 

(2) 24 B. 260; 1 Bom. L, В, 799; 12 Ind. Dec, 
(85.5) 709 (F. В.) - : 


The First Court found that the suit was 
nob barred by limitation, as &he plaintiff 
had no knowledge of the adoption and the 
lower Appellate Court seems to have eon- 
surred in that view. 

In this appeal i$ is sontended that plaintiff 
is affected with the knowledge that Mallappa 
had of the apparent adoption. 

Under Artiele 118 the period of limi- 
tation is six years from the time when the 
alleged adoption besomes known to the 
plaintiff, - 

Under seetion 2 of the Indian Limitation 
Act the word ' plaintiff’ ineludes any peraon 
from or through whom a plairtiff derives 
his right to sue. 

There san be no question but that plaint- 
iff slaims аз heir of her husband aud that 
her right to sue із derived from him. In 
the ease of (Inanasambanda Pandara Sannadhe 
v. Velu Pandaram (2), the holder of an 
hereditary‘ ofise was held to derive his 
right of suit from or through hia father. 
Similarly, an adopted son was held to derive 
his liability to besued, within the meaning 
of the definition of defendant, from his 
adoptive muther: Padaiirav v. Ramrav (3), 
So also as to jadgment-debtor and auetion: 
purehaser; Ali Saheb v, Kaji Ahmed (4). 

It follows, therefore, that if Artiele 118 
applies, the: suit is time-barred and plaintiff 
is deprived of her inheritanee by reason of 
а desi of-whieh she had no knowledge 
and whieh.was never intended to be aeted 
upon. 

I think this eonelusion is in itself auff. 
cient to raise.a serious doubt as to the sor. 
reetness of the Full Boneh ruling in Shri. 
vas v. Hanmant (5), applying Artiele 118 
to suits for, possession where the plaintiff 
eannot susseed without  displaeing an 
adoption. 


This rule was first laid down by the 
Privy Oouneil іп Jogadambi Oh odhrani v, 


(2) 23 M. 271; 18 Bom, І, R. 597; 4 О. W. N. 829; 27 
I. А. 69: OM, L.J. 29; 7Sar. Р, O. J. 071; 8 Ind, 
Dec. N. в.) FOL iP. О). 

(8) 18 B. 160; 18 Ind, Jur. 229; 7 Ind. Dco. (м. в.) 


107. 

(4) 18 B, 197: 8 Ind Dec. (x. в.) 609. 
. (6)24 B. 280,1 Bom. 1. Е, 799; 12Ind, Dee, 
(x; s.) 709 (F. B.) 
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Dakhina Mohun Hoy (6), under Artiele 129 
of the Indian Limitation Aet of 1871, That 
Artiele was as follows :— 


E КЕТУ Period Time when period 
ааг та ОЁ of begins to 
PE limitation, run. 











129. To establish | 12 years. 
or set aside an tion, or {at the option 
~ adoption,, of the plaintiff; :the 
i date of the death of 
the adoptive father, 








The date of the adop- 


4 


{ It was not very clear what was meant 
by the phrase "set aside an adoption” and 
the Artiele was absurd, for, а Hindu widow 
had only to live twelve years after making 
of an adoption and the elaim of the re- 
versioner was barred unless he had taken 
the presaution of filing deelaratory suit in 
her lifetime. 

.: However, in Jagadamba’s case (6) the Privy 
Couneil held that this Artiele applied in- 
diseriminately to suits for a deslaration and 
to suits for possession. 

In 1877 the Soesifie Relief Aet was 
passed and seetion 42 gaye the Courts power 
to make deelaratory decrees. Illustration (f) 
is as follows :— 

“A Hindu widow in possession of prop- 
eity adopts a son to her deceased husband, 
The person presumptively entitled to pos- 
seesion of the property on her death without 
а son тву, іп a suit against the adopted 
sor;.obtain а declaration that the adoption 
was invalid.” : 

The Limitation Aot of 1577 was passed 
in the same year and'for Artisle 129 of 
the Aet of 1871 were substituted two Artieles 
as follows :— 














Period Time when period 
"Description of of. begins p 
suit, limitation, run. 
cea GE DER uu " 
118. To obtain a {Six years.; When the alleged 
‘declaration ‘| adoption becomes 


that an alleged known to the plaint- 
adoption is iff, 
invalid, or 
never, in fact, 

-took place. 

119. To obtain a 
declara tion 
‘that an adop- 
tion is ханы: 


Бїх years, | When the rights of the 
adopted son, ag such, 
ате interfered with, 





46) 181, EN 84; 18 0. 808; 10 Ind. Jur. 807; 4 Bar.. 
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I think the effest of the legislation’ waa. 
to restriet the operation of. Artiele: 118 
and 119 to purely - deslaratory -suite sueh вв 
those dessribed, in. Illustration (f). The: - 
period was reduced to віх years in deferente to. 
а passage in the judgment of Jagadamba’s case 
(6) suggeating that a moderate time should 
be allowed for litigation of the delieate. and 
intrisate questions involved in adoption. 
But suits for possession even where adop- 
tions were involved -do not fall under thera 
Artisles bat must be governed by the twelve 
years rule under Artiele 141. Alienations 
by Hindu widows give rise to questions as 
delieate and as intrieate as adoptions. Never. 
theless a suit for possession by в reversioner 
is governed by Article 141 even. though a 
reversioner has filed no deslaratory suit in 
the lifetime of the widow under Artiele 
125 eorresponding to Illustration (e) to ses- 
tion 42 of the Speeifio Relief Aet. 

After the passing of tbe Limitation Aet, 
1877 the sase of Mchesh Nerain v. 
Taruck Nath (7), was desided ty the 
Privy Council in 1892. The воін were 
simple. Shib Narain died in 1850, His 
widow made an invalid adoption in 1650 
and died in 1684. The suit was brought in 
1885 by a validly. adopted son for posses, 
sion of the estate. lt was held following 
Jagadamba’s case (6) that the suit was barred 
twelve years after 1851, z.e., in 1868. Then 
as to the sontention that "the suit having 
been brought in 1885 limitation should be 
desided with referenee to the Ast of 1877, 
Lord Shand held that the right of svit 
barred under,the Aet of 1871 was not re- 
vived by the Ast of 1877; and that sven 
if the latter’ Act were applicable it was mere 
than doubtful whether the plaintiff would 
derive any advantage. 

The same “points arose again in the ease, 
of Thakur Tübhuwan Bahadur Singh v. Есја 
Remeswir Bakhsh Singh (8), deeided by 
the Privy Couneil in 1906, The Taluka’ 
which was the subjeet- matter of the suit had. 
beeome the property of a lady, the Thakurain 
Daryao Kunwar who made the apparert, 
adoption of the defendant in 1€58 and died 


(4) 20 О. 487; 20 I, A. 80; 6 Sar. P. C. 5 261; 17 
1:4 dur, 164; 10 Ind. Deo. (N. 8 .) 880 (P. C. 
‚ 38; 88 1. A 1E6; 8 Bom. L. R. EIU W.N. 
1065; 18 M. L. J. 440; 8 A. L, J, 695; 4 C. L. J. 403 
1M.L T 265; 9 0. 0, 377; 28 AC 727 (P; O) 
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dn 1593. The heir was the lady's brother's 
grandson and he filed a suit in 1599, Lord 
-Maensghten said (page 163) :— 

" Mr. Cohen, who argued the ease with 
great ability, relied entirely on the Ast of 
1871, He eontended that the Limitation 
‘Aet .of 1877 did not apply beeause the 
appellant relied on title aequired before the 
passing of the Aet of 1£77, and his rights 
were, therefore, saved by seat’01 2 of that 
Aet, Не admitted that if the Ast of 1877 
applied, his client was out of Court, 

"Their Lordships are unable to aasede to 
Mr. Ooben's argument. Giving full effsot to 
the Jagadamba’s case (6) and the other eases 
whish followed it, they do not think that 
the immunity, sueh аз it is, gained by tha 
lapse of twelve years after the date of an 
apparent adoption amounts to ssquisition of 
title within the meaning of seetion 2 of the 
Aet of 1877." . 

- "The obiter dictum in Mohesh Narain’s case (7) 
that the Aet of 1:77 did noś alter the period 
of limi'ation was treated as an obztsr diciu n 
and ignored. 

- Then aa to restion 2 of the Limitation Ast 
of 1877, that seation ia as folloxs:— 

‘All references to the Indian Limitation 
Aot, 187’, shall be read as if made to thia 
Aot; and nolbing herein or in that Act 
sontained sball be deemed to affest any title 
aequired, ог to revive any right to sua barred, 
under that Ast or under вру enastment 
thereby repealed," 

It refers (1) to plaintiffs’ right of «uit, 
and (2)to title acquired by the defend. 
ant. 


Lord Shand had said that as plaintiff 


had not filed a suit, whioh must have been 
a suit for deelaration, his suit for postes- 
sion was barred under the Ast of 1871 and 
not revived by the Aet of 1877. 

Lord Maonaghten did not refer.to the 


plaintiff's right of suit but said that defende, 


ant sould not aequire title by omission to 
file a snit for a declaratory desree. Bat 
the necessary implieation is that the right 
to sue fora deslaration is distinst from the 
right to sue for possession, and this ia 
direatly sontradisto'y to the ratio decidendi 
of Lo:d Shand in Mohesh Naratn’s cass (7). 

I thiok the only conslusion from thia 
judgment is that the Privy Counail d» not 
mean to follow Jagidamba’s с: (6) and that 
they do not.regard suits for possession as 


suits for deslaration where an adoption is 
disputed ‘ав subjest t» the ваще period. 
of limitation. Indeed their Lordships seem 
to have made ап expresa deslaration to. 
that effest in the sace of Muhammad Umar 


` Khan v. Muhammad Niaz ud din Khan (9), in 


the following passage :— 

“Although tbsir Lordships consider that 
the question of an adoption was an ime 
material issue, they think it is advisable 
tə say Фан the omission to bring within 
the period preseribed by Artisle 118 of the 
Sesond Sehedule of the Indian Limitation 
Act, 1877, a suit to obtain a declaration that 
an al'eged- adoption was invalid, or never, in 
fast, took plase, is no bar to а snit like this 
for possession of property,” 

Now Shrinicas v. Hanmant (5) was based 
lirgely on Jagadamba's case (9), the obiter 
dictum of Lord Shand in Mohesh Nararn's cate 
(7) and the other obiter dictum of the sama 
Judge in Lachman Lal v. Бачћауа Lal (10), 

I think Shrint.as v. Hanmant (5) has been 

overruled by Thakur Tirbhuwan Bahadur 
Bingl/a cose (8). 
. But the Division Bensh of this Court ruled 
in Shrinivas Sarjerao v. Bulvaxt Venkatesh 
(11) that Shrinivas v. Hanmant (5) was not 
overruled, 

In Shrinivas Sarjerao v. Balvant Venkatesh 
(11) Obandavarkar, J. distinguishes Thakur 
Tirbhuwin Bahadur Singh's case (5) on two 
grounds. 

(1) The plaintiff wasa minor until 1896 
and brought his suit within threa years of 
attaining majority and no knowledge eould ba 
imputed to him during his minority, 

(2) The Thakurain was owner in her own 
right and there was no title in the adopted son 
till her death in 1893, ; 

With all rezpeot I venture to think that 
the first reason overlooks the fast that plaint. 
iff elaimed through his father and grand- 
father and must, therefore, be affested with 
their knowledge. And the sesond reason 
practically admits that the Aot of 1577 has 


(9) 18 Ind. Cas. 844; 89 I. A. 10 at p. 25; 14 Bom, 
L. В. 183 at p. 187; 6 P. W. R. 1912; (1912) M, W, N. 
77; 11 M. L. T. 76: 9 A. L. J, 187; 18 0. Т, J. 172; 12 
P. 1. R. 1912; 22 М. L. J. 24% 16 C, W. М, 458; 39 
C. 418; 126 P. R. 1912 (P, О.). : 

. (10) 22 I. A. 61; 22 0. 609; 6 Sar. P. 0, J, 
Ind. Dec. (N, в.) 405 (Р. C... Se SEDE 

(11) 20 Ind. Сав, 19287 В. 513; 15 Bom. 1, R, 
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superseded Jagadamba’s case (6), It made no 
difference that the Thakurain waa full owner, 
for the next heir sould still have sued for 
а deelaration. If the Aot of 1871 had been 


Jaw in 1896 plaintiff could not kave sued. 


in that year to dispute an adoption of 1858, 
But he sneseeds under the Ast of 1877 
beeause the suit he could have filed in the 
lifetime of the widow eould only have been 
deslaratory and the defendant had asquired 
no title by lapse of time, Granted—but what 
about plaintiff's right to sue? His right to 
ehallengs the adoption was barred already 
aesording to Jagadamba’s case (6) and not 
revived aseording to Mohesh Narain’s case (7)? 
The Privy Oounoil do not deal with this 
beeause they aonsider that Artiele 129 of 
the Aet of 1871 is limited to deslaratory 
guits only, | 

Tt is true that in Malkarjun v. Narhari (12) 
desided by the Privy Couneil in 1900, 
Jagadamba’s cate (6) was quoted with approval 
with reference to the applieability of Article 
12 (a), to suits for pessession, This Article 
usea the same pharse "setting aside" with 
referense to sales that Article 129 of the 
Limitation Aet, 1871, did with reference to 
adoptions, This identity of expression made 
a reference to Jagadamda’s саев (6) inevitable. 
But there is a distination, for, in the first 
plase, Courts are reluctant to disturb judicial 
rales anc, in the sesond plaer, a sale withcnt 
jurisdietion is cull and void ard dces not 
affeet limitation—Khtara;mal v. Daim (13) 
while the same ргіавіріе cannot be applied to 
an adoption. | 

I venture respectfully to express distent 
from Chandavarkar, J. that an сое dictum 
cf the Privy Couroil is binding on this Court 


[Shrinives Sarjerao v. Balvant Venkatesh (11): 


supra at page 581*]. An obiter dictum is 
but an obiter dictum and has no authority 
however exalted the tribunal that utters it. 
There are obiter dicta on the ore side in 
Mohesh Naratn’s case (7) and in Lachman 
Lal's case (10) and in Malkarjun v. Narkari 
(19) and on the other side in Muham- 
mad Umar Khan's case (9). But Thakur 
Tirthuwar Bahadur Singhs case (8) 


(12) 271. A. 216; 2 Bom. L. R. 927;5 0. W. N. 10; 
26 B.387; 10 M. L. J, 8€8; 7 Sar P. O. J, 739 (P. 0.). 
(18) 82 0. 266 at р. 915; 9 C. W. N, 201; 2 A. L.J. 
71; 7 Bom L. B. ; 10.1. J, 584 82 I. A. 28, 8 Sar. 
pP.0.4.784 (P. 0.. 
T #Page 37 B.—[ Ed] 


-42 of Spesifis Relief Aet. 


involves a desision that the right to 
sue fora dceslaration that an adoption is 
invalid is a different right. from the right to 
sue for possession of property affested by the 
adoption, . 

I would, therefore, refer to & Full Beneh 
the question whether in view of the Privy 
Counoil desision in Thakur Tirbhuwan Bahadur 
Stngh’s case (8), the desision in Shrintvas v, 
Honmant (5) is still good law and whether 
suits for possession where the plaintiff sannot 
susseed exoept by displasing an alleged 
adoption are governed by Artiele 118- of the 
Indian Limitation Aet. 

FawoRrr, J.—I agree with the proposed 
Referense to Fall Beneh. I think there are 
good grounds for sueh a reference, even 
though in Bharma v. Balaram Sakharam (14) 
a Division Beneh took the same view as that 
taken in Shrinivas Sarjerao v. Balvant Venka« 
tesh (11), 

I was at first inslined to think that a dia- 
tinetion might be made between Malappa’s 
right to sue toobtain a deelaration that the 
alleged adoption was invalid and the right 
of the plaintiff, his widow. If Malappa sued, 
he did so besause the setting up of the adop- 
tion was an infringement of Mallapa’s rights, 
вв а sole owner: see Chinnosamt Mudoliar v. 
Ambalavana Mudaliur (15), The plaintiff ag 
his wife with eontirgent rights in properly 
bad, so to speak, an independent right to sue 
to set aside the adoption even during Mal- 
lappa’s lifetime, This is on the prineiple 
that any person baving & right in property, 
whether present or sontingent, is entitled to 


. come to a Conrt of equity to complain of any 


attempt whish may ke made by a person 
having no authority to do so, to deal with the 
property in a mode whieh may ultimately 
harm him in tbe matter of his title: sce 
Behares Lall v. Modho Tell (16). This is 
reeognized in Illustrations (d) to (f) of seetion 
Even before the 
Act was passed Weatropp, O.J. laid down that 
the Legislature had recognised the right of a 
person to bring a suit to set aside an adoption 
as a substantive proeeedipng independent of 
any elaim to property: see Kalova v, Padapa 
(17). But in во faras the plaintiff derives 


(14) 47 Ind. Cas. 639; 43 B. 63; 20 Bom. І, В. 886, 
(8) 29 М 48atp 49. 

(18) 21 W. R. 80 

(17) 1 B, 248; 1 Ind. D ec. (x. в.) 165. 
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her right to sue from the faet of her having 
married Malappa, it is diffisult to say that 
the plaintiff in this ease did not derive her 
right to sue from Mallappa within the 
meaning of elause (b) of sestion 2 of the 
Indian Limitation Aet, This view is streng. 
thened by the deeision in Bhagwanta у. Sukri 
(18) that, where there are several reversionera 
entitled suasessively under Hindu Law to an 
estate held by a Hindu widow, no one of them 
derives his right to sue from the other, even 
though that other happens to be his father, 
but he derives his title from the last 
full owner. No doubt the definition in 
gestion. 2 only epplies “unless there is 
anything repugnant іп the subject 
or the sontext.” But I do not think 
there is anything in Artiele 118 whieh brings 
the ease under this exsepiion. Aesordingly 
it seems to me that the appellants are right 
in their sontention that the plaintiff is affested 
by the knowledge of Malappa, and a ense like 
this shows the absurdity that ean arise 
(оа the view taken in Shrinivas у, Hanmant 
5 * 
Mr. Coyajee (with him Mr. Nilkanth 
Atmaram), for the’ Appellants, ` 

Mr. Q, N. Thakor for Mr. H, B, Qumaste 
and Mr, J. G. Rele, for the Respondent, 

JUDGMENT OF THE FULL BENOH. 
: MaoLxor, C. J.— One Mallappa Tammappa 
died in 1916 leaving three widowa and no 
shildren, The plaintiff, one cf the widows, 
sued her eo-widows for partition. They wera 
made defendants Nos. Z and 3. The firat de. 
fendant was the aon of defendant No, 3 by her 
first husband. The defendants’ answer was 
that Mallappa had adopted the first defendant 
in 1905 before he married defendant No, 3. 
The widows, therefore, were not tha heirs of 
Mallapppa. Dafendaot No. 1 had died after 
suit leaving a widow, The suit being brought 
more than six years after the adoption was 
barred by limitation. The issues in the Trial 
Court were: 

(1) Is it proved that the deseased first 
defendant was adoptad by Mallappa ? 

.(2) Is it proved that this adoption was 
before the re-marriage of defendant No. 3 to 
Mallappa ? 

(3) M rot, is the adoption valid P 
(4) Is the suit in time under Article 118 
of the Limitation Ast ? 


‚ (18) 22 А, 38; A. W.N. (1899) 159, 9 Ind, Deo, 
(N. в.) 1064; E 
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The Trial Judge desided— 

(1) that though Mallappa exesnted an 
adoption-deed, no adoption took plase ; 

(2) that defendant No. 3 was married to 
Mallappa in 1903; 

(3) that the adoption, if it had taken plase 
in 190>, was invalid ; 

(4) that, ав no adoption was proved and 
the passing of the adoption deed was kept 
seeret, the plaintiff had no knowledge of 
any elaim by the adopted son more than six 
years before suit, 

Assordingly a deoree for partition was 
passed, 

In first appeal the learned Judge 
with the Trial Judge that no а 
taken place, Не thought that the issue of 
limitation was unneeessary, and, if it was 
he was prepared to agree with the Trial 
Judge, A seeond appeal was dismissed under 
Order XLI, rule 11, but an appeal under the 
Letters ndr having been admitted, it 
same on for argument before Pr 
Faweett, JJ, iol 

Those learned Jndges were of opinion that 
as under sestion 2 of the Indian Limitation 
Ast the word ‘plaintiff’ ineluded aby person 
from or throngh whom a plaintiff derived 
his right to sue, and the plaintiff elaimed ag 
heir of her husband, she was affested 
Mg the knowledge of the alleged adop» 
ion. 

It would follow that if Artisle 118 of the 
Indian Limitation Aet applied, the snit wag 
barred, because Mallappa had exeeuted an 
adoption-deed whieh he never intended to 
be asted upon and of whish plaintiff had no 


- knowledge, 


That such а eonalusion would be possible 
would follow from the Fall Beneh desision of 
this Oourt in Shrinivas v, Hanmant (5) and 


‘the learned Judges were of opinion that so 


startling a result neeessarily raised in their 
minds the doubt whether that deoision was 
eorreet. 

It would be all the more startling sonsider. 
ing the peeuliar fasts of this ease, for it has 
been found that Mallappa  paeified the 
demands of defendant No. 3 that provision 
should be made for her son by her first 
husband by seeratly excenting a deed purport. 
ing to evidense an adoption, whieh had 
never taken  plaee, and whieh he must 
have known would be invalid if it had been 
made. 
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The desision in Shrinivas v. Hanmant (5) 
waa to this effeat, that where в plaintiff in 
a suit for possession of property is met by 
the claim of в defendant setting up a title 
ва an adopted sov, tbe plaintiff's Buil is 
barred unless it is brought within six years of 
the date when the alleged adoption be. 
game known to the plaintiff. 

The question referred to us is whether in 
view of the desision of the Privy Counsil in 
Thaiur Tirbhuwan Bahadur Singh v. Raja 
Bimeshar Bakhsh Singh (8) the desision in 
“Shrinivas v. Hanmant (5) is still good law, 
and whether suits for possession where the 
plaintiff sannoft susaaed exsept by displasing 
an alleged adoption are governed by Artiele 
118 of the Indian Limitation Ast. 

It ia nesessary, therefore, to sonsider the 
fasts of Thakur Tirbhwwin Bahadur Singh's 
сае (8) sinee Shrintvas у. Hanmant (5) was 
not mentioned in the jadgment, and it san only 
be said to have been overruled, if at al), by 
implication. Thakur Basant Singh was the 
last male owner of the Taluqa of Samarpaha, 
He died in November 1857 leaving his widow 
as bis next heir. Thereafter а Sanad was 
granted to the widow and sbe became 
Taluqdar in her own right, She died in- 
testate in 1£93. The estate was claimed 
by Thakur Sher Bahadur вв her воп 
adopted after her husband’s , death, The 
plaintiff who attained majority in 1896 
fled the suit in 1697 elaiming to suecaed 
as the grandson of the widow!a eldest 
brother. Both the lower Courts held in 
favour of the plaintiff. On appeal to the 
Privy Couneil it was argued that in any 
event there wasan apparent adoption suffi- 
cient to satisfy the provisions of the 
Limitation Aet of 1571 as interpreted by 
the Privy Oouneil in Jagadamba Ohaodhrans 
v. Dakhina Mohun \6). St was admitted that 
if the Aet of 1877 applied, the appellant. 
‘defendant had no ease but it was argued that 
‘as the appellant relied on title acquired before 
the Aet of 1877 was рева, his rights 
were saved by section 2 of the Ast of 1877, 

Taat section is as follows:— — * 

“All referenses to the Indian Limitation 
Act, 187], shall be read as if made to 
this Ast; and nothing herein or in that Act 
eontained shall be deemed to affest any 
title sequired, or to revive any right to sue 
barred, under that Aet or urder acy en- 
aetment thereby repealed,” 
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Their Lordships said at paga 163* :— 

"Their Lordships are unable to sesede to 
Mr. Oohen’s argument. Giving full effect 
to the Jagadamba's case (6) and the other eases 
whieh followed it, they do not think that 
the immunity, sush as it is, gained by the 
lapse of twelye years after the date of an. 
apparent adoption amounta to asquisition of 
title within the meaning of section 2 of 
the Aot of 1877.” 

To appresiate the fall msaniag of the 
deeisive passage of the judgment it will 
be neeessary to follow the history of the 
ease in the lower Oourts and the argamenta 
of Uounsel before the Privy Council. А 

In the Trial Court it was argued that the 
suit was barred by Artiele 118, Sshedale 
lI, of the Limitation Ast of 187? аз the 
adoption of the defendant  bssamoe known 
to the plaintiff and his ansəatora шога 
than six years bafora the institution of the 
suit, After referring to Jugadamb2's case 
(6) and Mohesh Narain v. Taruc Nath 
(7) the learned Judge said (peg) 158%): 
“The above desisions were given with 
refaranes ёз Article 129 of tha old A»t of 
1£71..15 ia oontendel on behalf of the 
defendant that the prinsiple enuneiated in 
the above rulings is applieabla to oases, 
governed by the existing law." Then 
after referring to Parvathi Ammal v, Sani- 
natha Gurukal (19) and Shrinteas v. Нап. 
mant (5) whieh adoptod that view, and 
the numerous deesisions to the sontrary, he. 
continued (page 155%); "There seems to ba 
в consensus of opinion in most of the High 
Courts that Article 118 of the present Ast 
does not apply ts suits for рэзвөғвіоп and 
1 do not think we are justified in departing 
from it without tha distinos5 authority of 
the Privy Ocuneil Tae Conrt of tha 
Jadisial Commissioner of Oadh  eoneurred 
in this view, Bofore the Privy Counsil Mr, 
Oohen argued for the appellant that Ast 
IX of 1871 applied, and, as ro suit had 
been filed withia the time fixed by Ar.iole 
793 of the Ssbedale to tat Ast, the validity 
of the adoption sould not bs questioned 
in the plaintiff's suit, The prinosiple laid 
down in Jagadumbu’s case (6) that when в 
suit to set aside an adoption’ was barred, 


(19) 20 M, 40;6 M. L. 2.272; 7 Ind, рео. ^w. в.) 
29 
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ёо also was any suit whieh in order to 
gusseed must firsb get rid of the adoption 
applied equally to Artisl 118 of the 
Sshedule II to the Ast of 1877, Mr. ve 
Geuyther for the respondent argued that 
tbe enit was governed by Artiale 113 of 
Sshedule IL of Aet XV of 1877. Artiele 
118 differed, in its terms from Article 129 
of “the earlier Aat and did not apply to а 
suit for possession. There had been no 
acquisition of title by tha appellant in 
virtue of an apparent adoption within the 
meaning of section 2 of the Ast of 1877. 
Nor sould it be laid down under Aot XV 
of 1877 that a plaintiff must sue for a 
deslaratory deeree before suing for posses. 
sion, and that his suit for possession was 
barred if a declaratory astion was barred. 
It will be teen, therefore, that the 
appellant, though he mainly relied on the 
oontention that he had acquired a title under 


the Aet of 1871, and that titla was 
preserved by section 2 of the Aot of 
1877, also eontended that the prinsi- 


ple laid down in cases under Artisle 
125 of the Aet of 1871 applied to sases 
under Artisle 118 of the Aet of 1877 and 
that the suit was barred on that ground, 
Shrintcas v. Hanmant (5) being relied upon 
in Mr. Cohen's reply. No doubt the sug- 
gestion that the immunity gained b; the 
appellant by the lapse of six years, without 
a deolaratory suit being filed, amounted 
to aquisition of title was too faneifunl to 
demand апу attention. It would seem, 
therefore, obvicua to me that their Lord- 
‘ships baying before them all the- arguments 
whieb have been raised before us in this 
referenso on behalf of the appellant deli- 
berately adopted the oontrary view ая aon- 
tended for by tho respondents, 

` And as if that hed not been made enffi- 
eiently elear in the judgment, their Lordships 
іп Muhammad Umar Khan v. Muhammad 
Niaz ud din Khan (9) referred to Thakur 
Tirbhuwin — Fahadur Singh's олѕв. (8) в 
laying down that the omission to bring 
within the period prescribed by Article 118 
of the Sesord Sehedule of the Indian 
Limitation Ast. of 1877 а suit to obtain 
a deslaration that an alleged adoption was 
invalid or never in faet tock plaea was 
no bar toa suit for possession of property. 
A Division Beneh of this Oourt in Shrinivas 
Sarjerao v, Balwant Venkatesh (11): onmo to 


the sonslusion that the девівіоп in Shrím гё 
v. Hanmant (5) had not been overruled by the 
Privy Ocunsil. The referring judgment 
of Pratt, J, analyses the reason givan for 
that econelusion and points oot the fallaaies 
whioh underlie them. Ав a matter of fact 
when the Court was of opinion that the 
adoption of the defendant was valid the 
question of limitation besama aeademisal. 
I shall not diseuss in detail the reasons 
given by the learned Judges, for I agreo 
with what has been said by Pratt, J. I 
have already pointed ont that their Lord. 
ships of the Privy Oounsil having all the 
arguments before them whish have been 
from time to tims raised in this Court, 
eame to а songlusion absolutely inconsistent 
with those reasons, and I eee no objeat in 
referring t3 various passages in the judg. 
ments in other eases as showing that their 
Lordships eould not have meant what they 
said in Thakur Tirbhuwin Bahidur Singh's 
cass (8), What their Lordships did meau 
із elearly enunoiated in Muhammal Umar 
Khan’s case (9). Whataver the nature of 
the adoption in that ease and whatever 
its effasi might be on the status of the 
person adopted, it wasan aloption within 
the meaning of the word in Artisle 118 of 
Ass XV of 1877, and if it was cet пр өза 
defense ә a su't for posceasin, the omission 
to bring a deelaratory suit within віх years 
was no bar to the snit for possession, I 
think the queation aan also be eonsidered 
from another point of view. The Limitation 
Aot is an Aot for the limitation of suita, 
preseribing the period within whieh anita 
asking for various relisfs: aan ba brought, 
In a suit for possession on title, the only 
answer by tho defendants whish вап be 
rüsoa:Sful із а better tt'e than that proved 
by the plaintiff, and sush a title may ba 
obtained by adverse pcs3ession, An adop- 
tion may bathe origin of suoh a title being 
acquired, but the defendant may sSueseed 
io bis title by adverse possession and not 
by virtue of his adoption. Batif his title 
depends on adoption apart from the quastion 
of adverse possession, he may suoseed by 
proving hia adoption and the question of 
the limitation of plaintifs svit does not 
arise, provided it is brought within the 
period -preseribed for- the parctioalar suit hg 
has brought. For the plaintiff ig in tha 
position of a defendant when ho ia resis\ing 
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a claim by adoption and there is no bar 
of limitation to a defense The mere fast 
that an adoption allegd to have taken place 
is not ehallenged does not set time running 
in favour of the adopted son, so that he 
may aequire a title unless he is in possession, 
Then if hə issued he san either say ‘I 
have been in possession for twelve years’ 
or ‘Iam an adopted son and I have a 
better title than the plaintiff,’ It is then 
open to the plaintiff to say your adoption 
as a matter of fast never took plase or, if it 
did, it is invalid. , 

Lastly, 1 may refer to the following 
deeisions of the High Courts of Caleutta, 
Madras and Allahabad, Ram Ohandra Mukeriee 
v. Ranjit Singh (20), Natthu Singh v. Gulab 
Bingh (21), Velaga Mangamma v. Bandlamudt 
Veerayya (22), whieh are opposed to the 
view taken by this Court in Shrinivas v. 
Hanmant (5). The judgment in Velaga Man- 
gamma v, Bandlamudi Veerayya (22) shows 
that the learned Judges were olearly of 
opinion that the Privy Couneil in лахат 
Tirbhuwan Bahadur Singh’s case (8) over- 
rulad the view that a snit for possession 
where the validity of an adoption has to 
be determined is governed by Artiele 118 
of the Act of 1877. 

I wonld, therefore, answer both parts of 
the question referred to us in the negative, 

Suam, J.—The question referred to the 
Full Bench is whether in view of the Privy 
Qonneil desision in Thakur Tirbhuwan 
Bahadur Singh's case (8) the desision in Shri- 
nivas v Hanmant (5) is still good law and 
whether suits for possession where the 
plaintiff sannot sneceed exsept by displasiog 
an alleged adoptionare governed by Artiele 
118 of the Limitation Act, 

My answer is that Shrinivas v. Hanmant 
(5) is not overruled by Thakur Tirbhuwan 
Bahadur Singh’s case (8) that it is still gocd 
law in this Presidensy, and that Artiels 118 
would apply to suits for possession where 
there is a title by adoption to be displaeed 
fo the extent indicated in Shrinivas v, 
Hanmant (5). 

Weare uot eoncerned in this referense 
with the questions whether on the finding 
of the-lower Appellate Court the rule in 

(20) 27 0. 242; 4 C, W, N. 405; 14 Ind. Deo. (x. в.) 


160. 
(21) 17 A, 167; А. W. N, (1895) 86; 8 Ind, Deo, 
х, В.) 438, 


Shrinivas v. Hanman! (5) is applieable to the. 
present ease and whether on those fasts 
the suit would be barred under Artiele 
118, I express no opinion thereon as 
they are points for the Division Beneh to 
deoide, 

I desire to state briefly my reasons for 
the answer to the question referred to us. 

In the first place in Thakur 2 ?rbhuwan Baha- 
dur Singh v. Raja Bameshar Bakhsh Singh (8) 
their Lordships do not in terms purport to 
overrule Jagadamba OChaodhrani v, Dakhina . 
Mohan Ray (6), and the other eases whish fol. 
lowed it, among whieh the oase of Shrinivas v, 
Hanmant (5) must be ineluded. That oase 
was desided on the ground taken by the 
Counsel for the appellant whether the alleged 
adoption was or was nof an apparent adop- 


‘tion to whieh the ruling in Jagadambz's case 


(6) would apply if the Aet of 1871 were 
thon in forae. Their Lordships hold in that 
ease that giving full effest to Jagadamb.’s 
case (6) and the other cases whieh follow. 
ed it they do not think that the immunity, 
sush asit is, gained by the lapse of twelve 
years after the date of an apparent adop. 
tion, amounts to aquisition of title within 
the meaning of section 2 of the Aot of 1877. 
That is the point whieh they decided and I 
am slow to accept the view that if their 
Lordships meant to overrule sfAr.nivas ү, 
Hanmant (5), they would have left it to 
implieation as to whieh there is so mush 
doubt and diffüsulty. In other words unless 
the implisation is elear, I think that it would 
not be right to treat the desision in Shrinivas . 
v. Hanmant (5) as overruled. f 
I do not think that the implieation is by 
any means elear, The suggested implieation 
is based upon the consideration that it was 
eonceded in the argument by the Oounsel for 
the appellant in that ease that the Aet of 
1277 did not apply, and admitted that he 
was out of Court if the Aet of 1877 applied, 
The diffieulty of inferring from this sireum. 
stanse that their Lordships meant to overrule 
Bhrinisas v. Hanmant (5) is elear from the 
judgment in Shrinivas Sarjerao v. Balvant 
Venkatesh (11), followed in Bharma v. Bala- 
ram Sakharam (14), I do not for the 
moment say anything as ta tha cor. 
restnesa of the view ascepted in these 
two deeisions as regards the ә во of the 
decision of the Privy Oounail in. Thakur 
Tirbhuwan Bahadur Bingh’s case (8), 
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But the implieation, sush as it is, is by no 
means so elear яв to give rise to no doubt or 
diffeulty. Where that is the ease I do not 
think that it is right to treat a Full Benoh 
deeision or any desision as overruled by im- 
plieation. 


Seoondly, on the merits I feel by no means 
elear that their Lordships meant to overrule 
Shrinivas v, Hanmant (5). The adoption in 
that ease was not the ordinary adoption 
whieh, according to the Hindu Law, gives 
title but it was really a nomination of an 
heir and an adoption only in the popular 
mense, It is possible that that eireumstanae 
may have inflaeneed the Counsel for the 
appellant in taking up the position with 
referenee to the Aet of 1877 that he did. 
Then the faeta in that ease were so special 
that I think it is entirely unsafe to hold that 
besause it was admitted in that ease that if 
the Act of 1877 applied, the defendant was 
out of Court, their Lordships meant to over- 
rule Shrintvas v, Hanmant (5), It is possible 
to attribute that admission to other grounds 
and after giving the point my best attention, 
Т аш unable to hold that in view of Thakur 
Tirbhuwan Bahadur Singh's cass (8), Shrinivas 
v, Hanmant (5) should be treated as over- 
ruled, i 

I do not think that the observations in 
Muhammad Umar Khan v. Muhammad 
Niag-ud-din Khan (9), whieh have teen 
relied upon, have any sueh effeet. Those 
observations were made in a ease in whioh 
the partie& were Mubammadans and their 
Lordships distinetly point out that under the 


general Muhammadan Law an adoption cannot . 


be made; an adoption if made in fact by a 
Mubammadan could earry with it no right of 
inheritance. The  preseding observations 
relating to Artisle 118 are applicable to a 
suit for possession like the one whioh their 
Lordships had to deal with in that oase in 
whieh an alleged adoption earried with it no 
right of inheritanee ; at least the observations 
are capable of being read in that sense, and 
were read in that sense in Shrintvas Sarjerao 
v, Balvant Venkatesh (11). It is signifisant 
that in Thakur Tirbhuwan Bahadur Singh's 
case (8) their Lordships had to deal with an 
adoption in the popular sense and not one 
whieh would carry with it any title to pros 
рагу, and the referense to that case in 
Muhammad Umar Khan’s case (9) when looked 
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at in the light of the context is eapable of 
being read in that sense. 

Thus, on the whole, it is slear to my 
mind that Shrinivas у. Hanmant (5) cannot be 
treated as overruled and must be aocsepted ав 
good law. 

As regards the seeond part of the ques- 
tion I admit that it is desirable that there 
should be uniformity in the desisions ona 
point of this eharaeter as far as possible 
in different High Courts and it is elear that 
the other High Courts have not aosepted 
the view taken in Shriniias v. Hanmant (5). 
That, however, isa general eonsideration of 
importanee but necessarily of limited appli- 
eation. I do not think that it would be 
right to disturb a rule of limitation affeating 
titles to property, deliberately laid down so 
far back as 1899, and consistently followed 
during all these years in this Presidency 


‘on Buch a general ground. It seems to me 


that the main purpose of this referenee is 
to settle the question as to whether Shrinicas 
v, Hanmant (5) is overruled by the desision in 
Thakur 'lirbhuwan Bahadur Singh's case (8) 
and поб to invite a re-sonsideration of the 
deeision of the Full Bensh in that ense. 
It seems to me that the final word on this 
point must eome either from the Legislature 
or from the Privy Oounsil, We are in. 
formed that the question as to the eorreetness 
of Shrinivas v. Hanmané (5) arises in an appeal 
from this Court to the Privy Council, whieh 
has been admitted, and in which the point 
is likely to bə desided, The present state 
‘of the deeisions is embarrassing to those 
‘whose rights are affeeted by the application 
of the rule in Shrinivas v, Hanmanit (5). 

I do not eonsider it nesessary to re-examine 
the whole subjeet with a view to consider 
whether Shrinivas v. Наптапі (о) has been 
rightly desided, Under the eirsumstaneos 
I think that the rule in that case should be 
applied so far as it may be applieable to the 
fasts of any particular ease. 

Fawcrrr, J.—I agree with the learned 
Chief Justise that both parta of the question 
referred to the Fall Beneh should be an- 
swered in the negative. I coneur generally 
in his reasons and will abstain from adding to 
the great quantity of literature on the point, 
in whieh the arguments pro and con are fully 
stated. In brief, I bolieva that the Privy 
Counsil did intend in Thakur Tirbhuwan 
Bahadur Singh's case (8) to decide the point 
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that had been fully argued before (hem, 
whether ihe principle of Jagadamba’s case (6) 
was applicable to sases governed by ihe 
Limitation -Aot of 1877, Artiele 118. I 
think, therefore, that we ebonld fall into 
line with all the other High Oourta іо India, 
and sease to give effeat to the view taken in 
Ehrontvas v. Hanmant (5). 

© Wa GN, HL 
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LAHORE HIGH COURT. 
SECOND Civit, APPrAL No. 2979 or 1916, 
ae January 2, 1921. 
Present :—- Мг. Justiee Ohevis and 
: „Mr. Justice Abdu) Raoof. . 
Musammct PARMESHRI DEVI— 
DxiF£NDANT—ÀPPELLANT 
versus 
AUTAR SINGH-—PrarmTIEFF — 
RESPONDENT. _ 
' Bale, completion of— Unregistered, sale-deed, whether 
an agreement to seli—Bpecific performance—Rvidence 
Act (I of 1879), s. 91, 


A pled is completed by the execution of the deed 
of sale, [p. 145, col. 2.] 

The mere non-registration of а sale-deed does not 
make it anything less than a sale-deed, [p. 145, 
col. ?,] 

A contract of is even if unregistered, is nob an 
agreement to sell ard cannot form the basis of а 
suit for specific performance. [p. 146, col. 1.] 

An unregistered document, which amounts to a 
fale-deed, must be excluded from -evidence-for want 
of registration, and also by reason of section 9!, 
Evidence Act, no other evidence of the sale can be 
admitted. fo. 145, col. 1; p. 146, col. 1.] 

Sesond appeal: from а deeree of the 
District Judge, Rawalpindi, dated the 15th 
May 1916, confirming that of the Senior 
Subordinate Judge, Rawalpindi, dated the 
81st Maroh 1915, . 

Mr. M. 8. Bhagat, for the Appellant. 

, Sardar Sewa Ham Singh, for the Respon- 
dent, x 
. JUDGMENT.—The plaintiff and the 
defendant in. this oase are brothers. The 
plaintiff suem for, spesiie nerformanee of 


INDIAN OASES, : 


[1823 
an agreement to sel a house ‘for 
Rs, J,100. The plains begins by rcaiting 


ihat the house was sold by defendant to 
pleintiff for Вз, 1,100 on the 30th of August 
1914, that it was.agreed that half of the 
sale price should be paid in advance and 
the remaining half within a year, that 
Rs. 100 were paid by plaintiff and were 
placed in deposit with Ganesha Singh “and 
as the remaining Rs. 450 payable in advanse 
was to be paid on the following day, a 
rugi was obtained from the defendant and 
also entrusted to Ganesha Singh, and 16 
was also agreed that a formal deed of sale 
‘would be executed and registered. The 
plaint goes on to say that as the defendant 
refused totake the remaining money and 
to excente a regular sale-deed, the plaintiff 
prays for врөвійз performanse of the оор: 
trast and for possession of the house. The 
defendant denies having agreed to.cell the 
honse and pleads that the exeoation of the 
ruqz was obtained when he was in a‘ state 
of intoxisation, The lower Courts have 
held that the defendant exesnted the rug: 
and that though  urregistered it is adi 
miesible in evidenee, Assording)y they have 
deoréed the olsim relying on ths тиді and 
on the oralevidenee whieh bas . heen pros 
duced in the sase. The rugz in question 
runs as follows; ЕА 

Bais tahrir anke зо ke ek manzil makan meh 
£X kothri batrunt wa ek кої andrunt wa sahan 
jo mushtarka.haveli Baba Awtar Singh. baradar 
hcqigé ka hat woh makan БатазЫа mubligh 
gayara зо rupiya se baigrar i zabani badast 
Baba Awtar Singh baradar hagigi khud bat kar 
diga het. Zar.i-saman wigid tmroza panch so 
pachas wasul kar liya hat aur panch во pachas 
yuptya bahi khata men raqam tah: tr kara líyehazn. 
Goya ainda kisi kisim ka daw: dakhil makan 
mcezkur ke ssth mera nahin raha. hot, (For 
translation see judgment of the First Court): 
On behalf of the defendant-appellant it is 
urged that thia doanment sannot be.admiited 
in evidenss for. want of registration. In 
cur opinion this plea is perfeetly .correet. 
Even if it does not fall under seotion 17 (1) 
(b) of the Registration Aot: it ' certainly 
falls under sestion 17 (1) (c) baing а non- 
testamentary . instrument asknowledging tho 
rescipt of aonsideration on assount of exi 
tinction. of. a title of the value of Ra. 100 
and upwards inimmoveable property, Tha 
ruga glosrly soknowladgos. rasoipt of Ra, 550, 
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in eash and winds up by saying “í have no 
elaim left in tbe house." Therefore, whether 
the Re, 560 were paid cr not, the dosument 
elearly falls under sestion 17 (1) (c), Bat 
it is nesessary for us to go further ani to 
consider whether the ruga in itself amounts 
to а desd'of sale, If it does, then it is a 
exse of the terms of а sontraet: having been 
redueed бо the form of a dosument; and not 
only the raga itself must be .exoluded from 
evidenea for-want of regiitration, but also 
„Ьу reason of section 9i of the Evidenee Ast 
no otter. evidonse of the:sale ean ba al. 
mitted, Now, the rega begins by stating 
‘that the writer һай orally soll the house to 
his brother for Hs. 1,100. ‘The oral evi- 
-danese ir, nodoubt, to the.efest that the sale 
-was first agreed on verbally, аё the rug: 
was then written and that the agreement 
"between the parties was thata formal sale- 
deed would be subsequently exesuted and 
registered. The suqa was written оп а 
Sunday, so it was impossible to register 
a regular sale deed on that day, The тит 
‘was only obtained from the defendant in 
«order to prevent him from bieking out of 
‘his bargain. The terma of a sale are almost 
invariably arrived at in the course of verbal 
negotiations, -In some oases nothing ia 
written at all and the sale remains simply 
a, verbal one ; in other eaded, however, В 
sale deed is written, whish may or may not 
require registration aesordingzto the value 
of the immoveable property dealt with, If 
„tho immoveable property exseeds. Re. 100 
in value and the deed is not registered, then 
«in the event of the factum of the sale being 
.denied by .the vendor the vendee is debarred 
from proving the sale either by the deed 
ог by any ‘other evidence. In some aaser, 
however, when the terms have been fixed, 
_the owner executes an agreement promising 
to tell and in that esse the wculd.be pur. 
‘obaser i8 in-a good. position to sue for 
.Bpeeifie performanee. Бог a dosument 
. merely promising to sell does not require 
registration, Now,-the rresent doeument is 
sertainly nota promise to sell; it does not 
‚їо lerma make any promice to sell and it 
-does nof, as sash doeuments frequently do, 
:mske any referenee to a sale deed to be 
.exsented at some future da'e. It simply 
recites the fact that the sale has already 
„boen made and -that Rs, 550 sash have 
glready- been' xesoived and that аз: entry 
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has been made in a bzh? regarding the 
remaining Rs. 550, Sush a dosument fol. 
lowing immediately after the terms ofthe 
sale have been verbally agreed прог, in our 
opinior, eonstitutes a sale daed, and had 
plaintiff sued on that doeument for pos. 
session as vendeo, we do not see any obstasle 
to his getting a deeree exsept the want of 
ragistration. Now, if the dosument in ques. 
tion be а sale-deed,-the mere want of regis. 
tration will not make it avything less than 
а sale-deed. As has already bean stated the 
oral evidenes tendered goes to show that 
the objest of getting the ruga ex:sutsd was 
to prevent the defendant from basking out 
of his agreement in ease he afterwards 
refused to exeeute and register a formal 
deed of sale. So the plaintiff got the 
defendant to exeaute в dosument whish war, 
in опг opinior, the terms of а eontrast re- 
dused to writing, No doubt the plaintiff 
did not realise that in the event of tha 
defendant refusing to register a regular 
sale-leed the plaintiff would be’ placed ina 
diffisult position being unable to produse 
in evidense an unregistered dosument and 
being debarred by section 91 of the Eyi- 
dense Aet from produeing oral evidense in 
proof ofthe sale. But the faet remains 
that the doeument was written and, in our 
opinion it is nothing less than a sale dead. 
On behalf of the plaintiff-respondent it if 
urged that there is по eompleted sale be. 
wause the dosumeht. was entrusted to a 
third person and ‘was not handed over to 
the plaintiff, but it is the exeeutioa of the 
deed whieh sompletes the sale, and Counsel 
has been unable to qrote any authority to 
the eífest that title does not shange until 
the sale deed bas been not only exeeated 
but aetually handed over to the vendee. 
Jt ів aleo urged that the revgı is а mere 
xewcrandum, Looking, however, to the 
terms of the deed we oannoé regard it as 
8 шеге memorardum, The terms are clear 
and ву expressly that the house has been 
sold and that the vendor's title has  eeased. 
The 21ga is rct cnly exesuted by the defend» 
act bot is alko witnessed by no lesa than 
eeven perrons. Itis furtker urged that the 
rıqı eannot be regsrded ва a cale deed 
beesure if docs not sontain all the terms 
of tle sale and does not give the bound. 
aries cr otber partieulars of the property 
gold, Now, when a bouse ів cold it may 
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perhaps-be пвваваагу in ease of doubt to 
admit oral evidence in order to show whish 
partisular house has baan sold, bat in this 
ease neither side has alleged that there was 
any dóubt as to which bousa was the 
nubjeet of the тид, and we annoi see that 
the more omission to give the boundaries 
or any other partioulars аз to the honse 
in qusstion makes the dosument other than 
в deed of sale. As to the terms of the sale 
no doubt the :xuy2z states incorrestly that 
Ба, 550 have already been paid in озеһ; 
‘but an incorreot statement on this paint does 
not alter the nature of the doeument. The 
‘only other term whieh appears to be want- 
ing in the r.ga is that it is not stated 
‘within what period the remainder of tte 
money is to be paid. Thir, however, is a 
matter merely affeating the payment of the 
consideration, but in the oase of a sale 
tbere is no ground for saying that title 
does not pass until the full sonsideration 
is paid, 

We bolé. then, as regards the sontract 
between the parties that it was not merely 
an agreement to sell but an ваце! eontraet 
of sale and that the plaintiff eannot, there- 
fore, sue for spesifis performance of an 
agresmenb to sell Farther the plaintiff 
eannot be allowed to.turn round and plead 
that hé should ba allowed to take possession 
ав vendee undera& eompleted sale, besause 
the. sale is denied and the plaintiff is de- 
baíred from proving it, the. deed itself 
being inadmissible for want of registration 
And; other evidenee being barred by the 
provisions of sestion 91 of the Hvidenes 
- Act. We, therefore, assept the appeal and 
reversing the desision of the lower Courts 
we dismiss the suit, but as it appeara to us 
that the defendant has behaved very badly 
we leave the parties to bear their own sosts 
in all Courts. 

X, H, & W, 0. 2, 


Appeal accegt:d. ` 
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MADRAS HIGH COURT. E 
Отг, Arrea No, 284 or 1920. > 
^ November 16, 1921. 
Fresent : —Mr. Justice Speneer and 
Mr. Justice Kumaraswami Sastri, 
GATTINENI PEDA GOPAYYA. 
AND OTBERS—AÀPPELLANTS ` 
verius 
DEPUTY COLLEOTOR or TENALI— . 1 
— RI SPONDENT, . 2 
Land Acquisition Act (I of 1894), ss. 18, 25, 24 
(1)— Hindu widow—Claim for compensation at certain 
rate—Reversioners, whether can claim at higher: rate— 
Land, valuation of —" Applicant," meaning of. 


Although under section 26 of the Land m 
Act claimants and their legal representatives are 
estopped from getting more: from the Judge than 
what they claimed before the Collector,the rever. 
sioners of a Hindu widow, not being the legal repre- 
séntatives of the widow, are not bound by her acts 
on any principle of estoppel and can claim compensa- 
tion at a higher rate, [p. 147, col, 1.] 

The purpose for which land has been acquired 
isan element for consideration in estimating its 
value, though under section 24 (1) the Court is 
procluded from considering the increase of its 
value likely to arise from’ the use to which it will 
bo put. [р. 147, col. 1.] 

The word “applicant! in section: 25 is used. 6 
describe the person who puts іп a written applica- 
tion under seciion.18,for having his" objection to 
tho Collector's award referred for ‘determination by a 
Civil Court, He, is not necessarily . identical with 
ihe person who makes a olnim' after ' notice under 
section 9. [p. 147, col; 1.] ` 

Appeal against the award of the. District 
Court, Gantur, dated the' 10th January 1920, 
in Original Petition No. 35 of: 1918, 


i Mr. V. Visvanatha’ Sasiri, for thg- Аий: 
lants, 

Mr. 0. Madhavin' Nair, Góvernment Plea- 
e for Referring Ofiser, for the · Réspond- 


A еа ОМЕН T.—The Acquiring Officer 
„awarded compensation at the rate of Rs, 1,200 
an aere, The widow Durgamma to whom 
the northern part of Survey No. 575 belonged 
at the time slaimed at the rate of Rs. 1,400 
an Bere, After she bad surrendered the 
estate to her husband's revérsioners they 
elaimed Rs. 23 a square yard, but the Distriet 
Judge held that he was preeluded by sestion 
25 (1) of Aet I of 1894 from awarding ‘a 
higher amount than that elaimed by tha 
widow, In appeal the raversioners ask to be 
eompensated at the rate of Rs, 25 a square 
yard, 
Upon the question of law, we are of opinion 
that sestion 25 was designed with the purpose 
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of holdirig elaimants to their own bargains 
and of preventing demands being inareased 
at every stage from the Collestor to the High 
Court, The word.‘applieant’ in this seotion 
is used to deseribe the person who puts in & 
written application under sestion 18 for 
having his objestion to the Colleotor's award 
referred for determination by a Civil Court. 
He is not nesessarily identieal with the 
person who makes a elaim after notiee under 
section '9, All that seetion- 18. requires is 
that he should be a person interested who 
has not accepted the award, and a "person 
interested" is defined in sestion 3 as inolud- 
ing every person olaiming an interest in eom- 
pensation to ba made on assount of the 
acquisition, Under eeation 25 elaimants are 
estopped from getting more from the Judge 
than what they elaimed before the Collestor, 
and on the same prineiple their legal repres 
sentatives would, no doubt, be bound. But 
although a widow represents her deeeased 
husband's estate for certain purposes and has 
limited powers of disposal over it, the rever. 
sioners are not her legal representatives nor 
are they bound by her aots on any prinaiple 
of estoppel. The Judge, therefore, should not 
have eonsidered his award as limited to the 
amount elaimed before the Aequiring Offieer, 
K On the question of fast which is what is the 
market rate whieh the plots aequired would 
feteh at a fair computation, we are of opinion 


that 8 annas a square yard whieh is the rata: 


awarded by the Distrie& Judge is too low, 
This land though hitherto used for wet 
eultivation is surrounded on all sides by lands 
whish have been built upon and it will be 
suitable for building sites as soon as the level 
has been raised. In faat the purpose for 
whish it has been acquired is the extension of 
the village site and this is an element for 
eonsideration in estimating its value, though 
under section v4 (1) the Court is presluded 
from taking into consideration the inerease of 
its value likely to arise from the use to whieh 
‚16 will be put, 

Now, from among the multitude of transas- 
tions of whish the dosuments filed in this 
and the sonnested ease afford evidenee, if we 
exelude evidenee of transactions that are not 
suffisiently regant to be a guide to prises pre- 
vailing at the present time, sinss there is 
ample proof thst prises have arisen enormous» 
ly inthe last 30 years; if woexelude also 
evidence of salos of portions of the regular 


village site whish adjoin other properties of 
ths purehasers; if we exelude transfers of 
lands with houses, wells or erops standing on 
them when the value of the superstruetures 
or srops is unknown or unsertain ; also Inam 
landa, with roads or lanes on them, lands in 
bad losalities sush as those whish adjoin 
eomsteries or madigas’ quarters or are far dis- 
tant from other habitations, and plots of small 
dimensions whieh are of little use for deter- 
mining the value of big blosks, and then 
take an average of the priees at whieh landa 
in the neighbourhood of the land aequired 
have been selling within the last ten years, 
we find that the average prise, judged from 
the evidence of doeuments that are not open 
to any serious objeation, such as Hrhibits EE, 
KK, BB,S,T, Fand II works out approxi* 
mately to one rupee а square yard, 

From this has to be dedusted the eost of 
raising the level by li yards. Тһе seaond 
witness for Government estimated this eost 
at 7 or З annas a yard, but this appears to be 
rather high as the elaimant’s second witness 
puis if at 2 annas a yard and their first 
witness at 6 annas a yard or 2 annas for every 
half yard that is raised. In paragraph 16 
of his judgment the Distriet Judge states that 
it will sost from 4 to 6 annas а square yard 
to raise the level but in thesshedule both he 
and the Acquiring Officer allow Rs. 3.5 aent 
for raising the level by 2 yard and this works 
out to 2annas a square yard for raising the 
level by 12 yards, Adopting a mean rate of 
4 annas а square yard for raising the level of 
the land aequired by 1% yards to make it fit 
for building purposes and subtrasting thia 
amount from the average value, we arrive at 
a valuation of 12 annas a square yard end 
the amount of the Distriet Judge’s award will 
be inoreased accordingly for all the landa доп. 
sorned in this appeal with interest and pros 
portionate costs, 

М. 0. P, 


N. Е. Appsal allowed in part. 
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LAHORE HIGH COURT. 
Srconp Озу, Appsat No. 688 or 1921, 
January 6, 1922, 
Freseni:—Mr. Justise Martineau. 
DATA RAM —DEPENDANT— 
APPELLANT 
terauasa 
BADLU ARD ANOTBER — PLAINTIFFS 
AND OTHERS— D £FENDANTS — 


RESPONDENTS. 
Hindu Law—Joint family—Members holding land 
in specified shares—Specific shares entered in Revenue 
Records— Separation, ` 


' Where one member of a Hindu family, in а suit 
to contest an alienation by another member of his 
share in the family property, admitsin the plaint 
that the property was held by the members of the 
family in certain specific shares, such admission, 
coupled with an entry in the Revenue Records that 
thé-property was held in equal shares by the mem- 
pers of the family, is evidence of a separation having 
taken place between such members, and is incon- 
aistent with the position that the property was held 
by the members of the family as co-parceners, for 
until partition takes place the shares of the several 
'co-parceners in в joint Hindu family cannot be defined. 


Sesohd appral from a decree of the 
“Distrist Judge, Delhi, dated the 10th Janu- 
ary 1921, varying that of the Munaif, First 
Olase, Delhi, dated the 3lst May 1920, 


‘ Yala Balwixé Rat, for the Appellant. 
Lala Rama Nand,*for the Plaintiffs Re. 
'spondents, 


. JUDGMENT,—The land in suit belonged 
‘to the plaintiffs and their brother Khiali. 
‘Jn 1908 Khiali mortgaged it, during the 
‘plaintiffs’ minority, to the defendant Паѓа 
Ram with possession for Rs. 350 and in the 
following year sold his one third skare to 
‘him, The pleintiffs sue for possession, eon- 
‘testing the valldiiy of the alienations, 

The First Court passed a decree for -pos- 
session subjest to the payment of Re, 40, 
On the defendant’s appeal the District Judge 
held the mortgage to be valid to the extert 
of Rs. 235, but also held that the plaintiffs 
followed Hindu Law, that the family was 
joint, aod that Khiali was not sompetent 


io effeet the cale, whieh was not for family - 


purposes. He altered the deoree to one 
for ‘possession of the Jand on psyment of 
Re. 285, and at the same time declared the 
sale to be invalid. 

The defendant has preferred a seeond 
аррев}, eontending that Khisli was eom. 
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petent to alienate his share of the land: 
inasmueh as (1) the and is entered in the 
Revenue Resords as held by Khiali and the 
plaintiffs in equal shares, and (2) it is 
admitted in the plaint that the lend is ro 
held by them. 

It has been held in Gajender Singh v. 
Sardar Singh (1) and Nageshar Bakhsh Sirgh 
v. Ganesha (2) thata definition of shares 
in revenue rapers is not, standing alone, 
вп сіепё. evidence of a separation bstween 
the members of a Hicdu family. But in the 
present case there ir, in addition to the entry 
in the Revenue Records, the clear admission 
of the plaintiffa in their plaint that they 
ard their brother owned the land in equal 
Shares, and: that admission, which the lower 
Appellate Court has overlooked, із inocn- 
sistent with the position that they held tke 
Jand as co-parceners, for until partition takes 
place the sbarcs of the ceveral co рагсепетв 
in & joint Hindu family cannot be defined, 
It is urged on behsif of the responden‘s 
that the defendant did not plead that there 
had been а partiticn, but it was not neces- 
sary for him to raise tbe plea when the 
plaintiffs by specifyirg the shares in which 
they and Khiali owned the land, bad tacitly 
admitted that a teverance of tle joint status 
had taken place. ў 

The appéllants’ contention is, therefore, 
correct, -As Khiali's share in the land was 
defined he was competent to alienate it 
without any restriction on the part of bis 
brcthers. The sale in 1929 was valid, and 
the plaintifis are entitled only to possession 
of their two-thirds share in the land which 
was mortgaged in 1:08 on payment of the 
amount which has been found to be a valid 
ebarge. 

I accept the appeal and alter the deoree 
to one for possession of $rd of the land in 
suit cn payment of Hs. 235 to the appel. 
lant. The plaintiffs-respondents will pay the 
appellants’ costs in this Court, but the 
parties will bear their own .costs iu the 
Oouris bslow. 

W. 0. A, & в. р. 

Z ppeal acce; tad, 


(1) 18 A. 176; А. W. N. (1893) 23; 8 Ind, Dec. 
(х, в.) 824. 

(2) 56 Ind. Сав. £08; 42 А. 368;7 O.L. J. 4& 2 
U. P. L, В. (P. C.) 37; 38 M. L, Ј. 621; 28 0, С. 
18 A. L. J. 632; 22 Bom. L. Е 596; 28 M. L, T. 5; 


47 LI, A. 7; 8 L, W. 622 (P. O.). 
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CALOUTTA HIGH COURT. 
APPEAL рвом AprmLLATE ксвкй No. 1087 
or 1919. 

February 8, 19 2, 

Present Mr, Justise Greaves and 
Mr. Justies Panton. 

M. ABDUL AZIZ AND AXOTEER— 
Derznpants Ncs, 5 amp 9-- APPELLANTS 
versus 
AMIR ALI ax» OTRERS— DIFE IPANTE— 


REePONDENTA, 

Possession, suit for—Plaintif to establish title— 
Defendant's failure to prove title cannot affect position 
— Rent.sale—Omission to make heirs of recorded tenant 
parties, effect of. 


Ina suit for recovery of possession of a land on 
declaration of title it is for the plaintiff to establish 
his title to the land and if he fails to do so the 
failure of the defendant to establish his title cannot 
affect the position. (p. J50, col, 2.] 

The interest of the heirs of a recorded tenant in 
respect of a holding cannot be affected by a sale of 
the holding in execution of a decree for arrears of 
rent unless they were made parties tothe exeontion 
Pr in which the sale took place, [p. 161, 
col. 


Appeal against a desree of. the S ibordi- 
rate Judge, Chittagong, dated. the 20th 
February 1919, modifying that of the 
Munsif, Fatikehari, dated the 10th of Janu- 
. ary 1918, 


FACTS appear from tbe judgment. 

Babu Paresh Nath Sen, for the Appel. 
lant.— The substantial question relates to the 
apreal preferred by defendant No. 5. The 
land in dispute was deseribed both in the 
plaiot as well as in the Settlement Ahatian 
‚эв в поп.оевораг ву holding, So there was 
no justifieation for the lower Appellate 
Oourt's sonelusion that it was an oseupaney 

' holding. And if it was a non-ossupancy 
helding it sould not be sold in exeeution of 
a rent-dearee, Refers to seations 65 and 
69 of the Bengal Tenarcy Aet, My next 
sontention is that defendant No, 6 through 
whom the plaintiff claima got only the 
right, title and iriterest of the judgment. 
debtor at the exeeution sale. The interest 
of the heirs of the resorded tenant who 
were not made parties to the exeeution 
proeeedings, sannot be affeeted by the sale. 
Refers to Ashok Bhuiyan v. Karin Bepari 
(1), Jogatiara Daseya v. Daulati Bewa (2) 


(1) 9 C. W. N, 843. 
(2) 2 Ind. Cas. 695; 18 О. W. N. 1119, 97 0, 7 
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and Futsannessa v, Gaganeswart (3), 
Lastly, the lower Anpellate Oourt should 
have held that defendant No. 5 had a 
proteeted interest, 

Babu Biraj Moan Majumdar (with him 
Babu Priya Nath Dutt for Bibu Narendra 
Kumar Das’, for the R»spondents.—1t is not 
impossible that а non-oesupancy holding 
should besome an овепрареу holding by 
lapse of time, sven non-oeeupaney holdings 
ean be sold for arrears of rent. See Ohandra 
B'nole Kundu v, Sheikh Ala Bus (4), 
The question of protested interest is a 
finding of faet whieh sannot be ehallenged 
in sesond eppeal. 

Babu Paresh Nath Sen replied, 


JUDGMENT,.—This is an appeal by de. 
fendants Nos. 5 and 9 against a deeision of 
the Subordinate Judge of Ohittagong 
mcdifying a deeision of the Munsif, The 
plaintiff sued alleging that the land men- 
tioned in the plaint,was а non oseupancy 
holding belonging to defendant No. 6 whieh 
he purshased ata sale in exeeution of a 
deeree for arrears of rent, the purehase 
being dated the 7th of April 1915, The 
Munsif deereed the suit and allowed khas 
possession, There was an appeal preferred 
against the Munsif’s desision by defendants 
Nis. 5, 9, 19, 40 and 21, The learned Sáb. 
ordinate Judge held that defendants Nos. 9 
19, 20 and 21 had protested interests but 
that defendant No. 5 had no protested 
interest. So far as defendant No. 9 is 
eonserned tbe only question that arises 
ja with regard to the form of the deeree, 
What the learned Subordinate Judge in the 
lower Appellate Court held was that, so 
faras defendant No. 9 was sonserned, no 
deeree for khas possession was to be made 
ia respeet of the plots whish this defendant 
elaimedin the written statement. Now, the 
plots whioh he elaimed in his written 
statement are seven in number 146, 156, 
1437, 1422/4468, 11884/4431, 149 and 1447 
апа {һе only one of these dogs whieh is 
mentioned inthe deeree, so far as defendant 
No, 9is sonserned, is deg No. 1487, the 
other dags being omitted. 16 seams to us 
that this must, having regard to the dsei. 


(3) 63 Ind. Cas. 706; 26 О. W. N. 138. 
(4) 88 Ind. Oas. 358; 24 О, W, N. 818 at p. 819; 34 
Q. L. 1, 5104.48 С. 184, 
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sion of the learned Subordinate Judge have 
keen в mistake, 

-A eross-objection has been preferred as 
against defendant No, 9 but this has not besn 
pressed before ns.. Acsordingly, so far as 
defendant No. 9 is coneerned the appeal must 
sneeced and the decree will be so far аз 
he i is eoneerned that the plaintiff will not 
be entitled to khas posression of any of 
the plots mentioned in bis written state- 
inent; the numbers of which we have already 
given, 

The plaintiff algo preferred a sross-objestion 
against defendants Nos, 19, 20and 21. This 
eross-objection elearly cannot lie as against 
these persons and must be dismissed without 
costs as defendants Nos, 19 and 20 do not 
appearand the minor heirs of defendant 
No. 21, represented by the Deputy Registrar 
of this Court, are the only persons before 
пв.` 

Wenow some to the real eubatanoce of the 
appeal, namely, the appeal of defendant No, 5. 
On his behalf three points have been nrged 
before us. Firat, it is said that the Sabor- 
dinate Judge is wrong in holding that the 
land whisb, both in the Settlement Khotian 
and in the plaint, was deseribed as '"'non- 
Geeupancy " had Lesome an oeeupaney 
holding acd that, assuming he was wrong 
in во holding, there sould be ‘no «sale of 
a поп-овворагоу holding in exeoulion of a 
rent-decree. The second point urged is that 
the defendant No. 6, through whom the 
plaintiff claime, did not by virtue of his 


purehace get the entire holding, it being 


urged thatas the heirs of Sadak Ali who 
was oneof the resorded tenants in 1966 
were not brought on the reeord after Sadek 
Ali'8 death their interest was not bound by 
the deeree, The third point urged is 
that the defendant No, 5 had a protested 
interest, Р 

* So far ав. the third point is concerned this 
bas not been pressed before usin view of 
the finding of faet eontained in the judgment 
of the Subordinate Judge, 

` Бо far as the Ist point is coneerned it is 
saidthat the Subordinate Judge has based 
his finding merely upon an assumption. 
‘What he says is this—the Survey operation 
in Chittagong commenced in the year 
1892 or 1893; that inasmueh as in the finally 
'publisbed Reoord: of Rights the :ratyats are 
resorded as non-Oeeupany rafyaí they must 
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by the year 1900, when the lands were .sold 
to defendant No, 5, have nequired oseupansy 
rights. Ceriainly the mere fast that you 
find in the finally published Record of Rights 
in 1898 & name resorded does not nesessarily 
mean that the same persons as were recorded 
in in 1898 were on the land in 1892 or 1893 
or 1894, whieh is thecritiesl year. Bat as 
the Munsif has pointed ont the sale in 
1:03 was asted upon as vesting а valid title 
in defendant No. 6 (through whom the 
plaintiff claims) and the tenants raised no- 
objestion at the time of the cale in 1406, 
We think, therefore, that taking into воп: ` 
sideration all these matters it was possible 
to arrive at ihe ceonelusion that those who 
wera non-oesupaney raiyais had by lapse of 
time obtained oceupancy rights and that 
the. learned Subordinate Judge was right 
in holding as he did, that the ratyats had 
ossupaney rights in the land. This being 
so the question as to whether а non-oscu- 
paney holding can be brought to sale in 
execution of a rent-deeree does mot ariee 
for our deeision in the present case, 

. So far as the sesond point is eonserned,. 
it does not seem to us that this has been 
gatisfastorily disposed of by the judgment of 
the lower Appellate Court. The learned 
Vakil for ihe appellant, defendant No. 5, 
quite rightly ssys-thet itis not aufiisient 
for the learned Snbordinate Judge to sey’ 
that defendant No. 5 haa not established 
his title, It was for the plaintiff in proseed- 
ings of this raiure to establish his title 
tothe land and if he bae failed to doso 
the failure of defendant No. 5 to establish 
his title cannot aífeot tho position, Now, it 
is olear that Sadak Ali was a resorded 
tenant in 1£06 and also priorío that year. 
It isolear that he dicd before the austion- 
purchase of defendant No. C. It is also clear 
that his heirs were not made parties 
in the cxeoution proseedinga as they 
ought to have been and this being so it 
seems to us that Sadak Ali's heirs were not 
bourd by the rale in 18906 and a fortiori 
they were not bound by the sale to the 
plaintiff in 1915. The learned Subordinate 
Judge says that the Suit No. ¢&4 of 1912 
was not a litigation between the parties, 
therefore, the decision of that suit is not 
binding upon the parties to the. present 
litigation, Now, that is quite. true, but 
theeertified дору of the judgment ^ whish 
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waa prodused shows that the fasts ware 
аз we hava stated. - This bsing во, the inter- 
est of Sadak Ali’s heirs was not affestod by 
the sale in 1903 or by. the snbieqiant 
purehase in 1915 by the plaintiff, Dafendant. 
No. 5 claims t» be thé purshaser from heirs 
of Sadak Ali, assordingly he is entitled to 
$ush rights as Sadak Ali’s heirs posses: 
ed attha date of the sale to defandint 
Na. 5, | . 

In „the resaliso far as defendant No. 5 
is sonesrned this appeal must susseed, and 
we reverre that portion of the judgment of 
the Subordinate Judga and of the Munsif 
whish affasts his interest and {һә case is 
sent baek to the Court of first instansa in 
order that the Mansif may hold an enqairy to 
aseertain what portion of the land in suit 
belonged to the heirs of Sadak Aliard the 
plaintiff's suit must fail against defendant 
No; 5in respest of the land во found on the 
enquiry. : 
Yt isstated tous that the d-gs whose 
numbers appear in the judgment and whieh 
we have held belong to defendant No. 9 
ars heldby him and defendant No. 8 his 
brother jointly, Nothing seontained in tha 
judgment mnst be deemed to throw any donbt 
бп the interest 
dags. 


* The appellants will be entitled’ to the'r 


sosta in all Courts from the plaintiff-raspond- 
ent. Tha suit аз against defendant No, 5 
must stand dismissed, ` 

BN. 
E Appeal allows], 


BOMBAY HIGH COURT. 
First Civit Аррвл No, 316 оғ 1920, 

P . December 21, 1321. 
: Present :—Sir Norman Maoleod, Kr., Chief 
p Justice, and Mr, Justiea Shah. 

. VITHALDAS BHAGWANDAS— 

| PLAINTIFE —APPELLANT ` 
~ ttrsus 
HUSEIN—Dersnpant 
— RESPONDENT, 


. Dekkhan Agriculturist? Relief Act (ХҮП of 1879), 
вз. 12, 18— Áccount—Amount due under bond —Larger 


b. т ` - 


amount cannot be awarded as result of account, 


MURTAJA 


йс 
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of defendant No. 8 in thosa- 


151 


A dabtor, owing to his seeking tho relief afforded 
by the Dakkhin Agricalturists’ Relief Act, should not 
ba mad» to pay morathan he is obliged to pay 
according to the terms of his bond. 


Appaal from the desision of the First 
Olass Subordinate Jadgs at Bijapur, in 
Suit No, 69 of 1916, : 

Mr, Jinnah (with him Ме, H, B. Gu -nasis), 
for the Appellant. 

Mr, S. R. Bathale, for Respondent No. 8, 

JUDGMENT.—The plaintiff sued to re. 
eover R3. 6,000 on a band passed by the mərt- 
gagor defendants on the *£0;h Dasember 
1892 for Rs, 15,000 whereby the anit pro. 
perty was mortgaged, the mortgage amoant 
baing payable by annual instalments of 
Вз. 50). The suit was to rasovar twelve 
instalmenta doe under the bond sommensing 
with 1904, As tha mortgagor-dafeodants 
were agrieulturist?, an aesount was taken 
unier the Dekkhan Agrieilturists! Relief 
Ast by the -Commissioner wh» reported 
that R3. 6,231-10-0 were dus for prinsipal and 
a larger ‘amount for interast ani as tha 
plaintiff would not ba abla to resover 
more than the amount of prinsipal as 
interest, it followed that on ths Osm. 
miasioner'8 report an amoant of Rs, 12, 433.4 0 
was dua #9 bha plaintiff. The Jadga has 
dealt with the Oommissioner’s report in 
a somewhat eursory fashion, аз he has only 
eonsideréd the various bonds entered ints 
by the defendants from time to time and 
has some to the eonelusion that only three of 
those bonds for Ha. 2,L00, Ra, 4CO and Rs, £00 
were for eash sonsideration. How he eame to 
that sonslusion із nof very elear, bssacso 
from the Commissioner's report it will ba 
seen that. the plaintiff was able to produse 
his aecounts from 1879--showing а very 
large number of small sash advanses аб 
short intervals until 1892, and it would 
alao appear that the bonds taken by tha 
plaintiff from time to time in пә way 
eorresponded with the assount whieh he 
kept of the advanees made to the defend- 
ants So that there is no reason what- 
ever for dissarding entirely the assounts as 


drawn up by the Commissioner, and looko 


ing only to eertain bonds as having been 
passed for eash sonsideration. Considering 
it does not appear that the  advanses 
made by the plaintiff sorrespond with the 
amount of the various bonds passed by 
fhe defendants, we would prefer to rely 
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on the very earefnl aceount taken by the 

Commissioner; and we think that on the 
whole it is far. more probable, that on 
taking the ssesunta under the -Dekkhan 

Agrienlturiste! Relief Aet, cver Бе, 12,000 
were really due by the deféndants as a 
reeul& of the dealings between the parties, 
But vnder the bond itself, apart from any 
question cf taking aetounts under tke 
Dekkhan Agriculturists’ Relief Act, only 
Rs. 9,500 remain due, and it wonld be a 
very eurious recult if a debtor owing to 
his seeking the relief afforded by the 
Dekkhan Agrieulturists’ Relief Act should 
have to pay more than he is obliged to 
pay asecrding io the terms of his bond. 
Í eannot imagine that it was ever intended 
that the law should produse sueh an 
extraordinary result as that, I think the 
proper order to pass in this suit is that 
Ra, 9,5CO are due by the morigagor.defend. 
ants to tbe plaintiff, That amount we direct’ 
{о Le paid in two instalments; Hs. 4,750 
të be paid on the 218: June 1922, and 
tke resord irstalment of Вв, 4,750 to be 
paid on the 21st Jure 1923, In default 
the plaintiff shculd apply under sestion 15 B 
of ihe Dekkhan Agrieulturist.’ Relief: Aet. 

' The eigkth respondent, who is a party 
io the suit as ceferdant No. 9 is a peoond 
_ ineumbranser, and the Judge has righily 

direeted. that the property  aubrequertly 
morigeged to him shonld only be scold 
when it has been found that tke ssle- 
proceeds of the  remairing properties 
eneumbered in favour of the plaintiff are 
int uficient to meet the pleintiff's deeree. 

The escatas of the appeal and cf the suit 
td be edded to the mortgage amonnt. 

"2909; Order acccrdir gly. 





LAHORE HIGH COURT. 
S1coxp Озун, Appean No, 2&23 oF 1918. 
December 2, 1921, 
Trecernt:— Mr. Justice Abdul Raccf and 
$ Mr. Justiee Martirean, 
'NARAIN DAS—Puatstir¥—APPELLANT 
7 versus А 
Yusaw.n.at ДАМАТ BIBI A: D AE OTH&E— 
D&FEXDANTS— HE8POK DENT», 
Specific Relief Act (I of 1877), 8, 42—Mortgage— 
Suit by mortgagee for declaration that he was in 
* possession, maintatnability of—Second appeal— Finding 


4 faot. 


INDIAN OASES, x 


к 


A ‘mortgagee who is not in всіма] possession and 
who is entered in the. Revenue. Records as a mort. 
gagee without possession is not competent to maintain 
a suit fora declaration that he ig & mortgagée in 
possession, nor issuch a suit within‘the contem. 
plation of section 42 of the Specific Relief Act, 
[р 158, col. 1.] Е А 

The finding.of the lower Appellate Court that a 
mortgagee had never been in “actual possession” of 
the land, being one cf fact, cannot-be contested in 
second appeal, [р. 163; со], 1.] 

Second appeal from а deeree of the 
Distriet Judge, Lyallpur, dated the 6th 
July 1918, affirming- that of the Munaif, 
Seeond Claas, Jhang; dated the Stat January 
1918. TM 

Mr. Nikal Ohand Mehra, for the Appel- 
lant. ` 
Eyed Mohsin Shah, for the Respondents. 

JUDGMENT.—The defendant's predeses- 
вога in interest mortgoged the land in gnit in 
1890 to the plaintifi’s father. The mcrt- 
gage deed provided (1) that the. mortgagora 
would рву Rs. 31-8-0 annually. to the 
mortgagee - and be liable -. for the 
payment’ of the revenue, (2) that if they 
failed to pay the Re. 31 8.0 the mortgagee 
would be entitled to realize the prodneo ard 
would then pay the revenue, and (3) that if 
the mortgagoré did not eultivate thé 
land the mortgagee would be entitled ta do 


82, 
In 1902 the plaintiff applied for mutation, 


but as he admitted that he was not in posses: 
sion of the land the mortgage was entered 
in the revenne papers as ore without роєвев- 
віоп. - 

In 1909 the plaintiff sued in the Rever ne 
Ocurt for the lease-money for six years, but 
the suit wad dismisred on the ground that he 
beeame entitled to possession of the land on 
default being made in payment of the lease- 
money in any year, 

In 1913 he: again applied to have it entered 
іп the Revenue Reords that the mortgage 
was with poseession, but that attempt айо 
failed, 

He then brought the present suit, alleging 
that he had himself got possession. 10. years 
before and asking for a deslaration that he 
wasa mortgagee in possession, — ^ 1 

The Courts below have sonsurred in dis- 
missing the snif, and the -plaintif has now 
preferred a seeond appeal, 

The finding of the lower Appellate Court 
is that the plaintiff Las never bean in actual 
possetsion of the land, and it is objeeted for 


E 
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the respondents that. this finding, being one 
of faet, aannot te sontested in seeond appeal. 
In reply itis urged for the appellant that in 
saying in the plaint that be was in possession 
he meant, not that be was in actual sultivating 
possession, but that he was in possession by 
reseiving produce from the eultivatore, -This 
may be so, but it seems probable that the 
lower Appellate Court also, in findiag that the 
. plaintiff had never been in “‘actnal possession” 
. meant merely that he bad not been reseiving 
ihe produse, Consequently the objeetion 
that the finding cannot now be sontested is 
eorreet, Е ў 


-. In the aseond plase we are of opinion that 


the anit is not maintainable, Seetion 42 cf 
the Spseifie Relief Aet provides only for а 
deslaration being made. by the Court аво a 
: person being entitled to any legal eharaater 
. or taany right as to any property. іп the 


. present ease the plaintiff ia not seeking suih. 


a deelaration, In his plaint he asks for a 
'.dearee deslaring that he isa mortgagee in 
possession. . Bat he is already resorded asa 
mortgagee, and in the mutation proseedings 
. tbe mcitgage-was not disputed. The plaintiff's 
only objeetion is that instead of being entered 
. in the records as а mortgagee in possession he 
is. entere? as a mortgagee without possession, 
and what he wants is в declaration that ће is 
. in pes-e3sion, Sush a deelaration oannot be 
. made under seetion 42 of the Specifis Relief 
. Aet, and it. would do the plaintiff no good if 
„ it were made, for if, as he alleges, he is ia 
possession of the land he has got all he 
requires, i 


' We assordingly dismiss, the appeal with 
` eoste, ` 


z. EK, & W. 0. к. & NE, 


Appeal dismissed, 
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BOMBAY HIGH COURT. 
Sroonp Отти. Appeat No, 574 ов 1920. 
December 21, 1921, 

Present; —Sir Normen Maeleod, Kr., Chief 
Justiee, and Mr. Justiee Shah, 
HIRAOHAND KHEMOHAND GUJAR 
AXD OTHERS—DEFESDANTA— Å PPELLANT! 
versus 
ABA LALA PATIL AND OTHERS— 


| PrAINTIFFA— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 48— 
Dekkhan Agriculturists’ Relief Act (XVII of 1879) — 


| Decree, mortgage—Instalments—Failure to pay any 


instalmenta entitling decree-holder to execute whole 
decree—Decree made absolute—Starting point for 12 
years’ limitation—Limitation. 


On the 11th September 1900 a decree was passed 
under the provisions of the Dekkhan Agrioulturists' 
Relief Act providing the payment of the decretal 
amount by ten yearly instalmentsand also providing 
that incase of default of the payment of any one 
instalment the decree-holder was to wait for a year 
and if the instalment remained still unpaid he 
was at liberty to recover the whole amount then 
due. The first instalment fell due in March 1901 
and was not paid within a year. Thus the whole 
decree became payable in March 1902 but the decree. 
holder applied in December 1908 for a decree absolute 
and got the order on the 7th January 1504, Some 
applications were made for execution but the lash 
application was made on the 7th June 1915: 

Held, that as the decree was passed under the 
provisions of the Dekkhan Agriculturists' Relief Act 
there was по necessity to apply to the Court to have 
the decree mede absolute, that the application 
to have the decree made absolute could only 
be treated as а step-in-aid of execution, that 
the order on the application dated the 7th January 
1904 could not be treated as a decree to give в 
fresh starting point for the period of twelve years 
allowed by section 48 of the Civil Procedure Coda 
and that, consequently the application of 1915 wag 
barred by limitation. [p. 154, col. 1.] 

Second appeal from the desision of the 
Assistant Judge, Satara, in Appeal No. 254 
of 1919, eonfirming an order passed by 
the Subordinate Judge at Islampur, in 
Darkhast No, 125 of 1915. 

Mr. Koyajee, (with him Mr. P. B. Shingne), 
for the Appellants. 

Mr. Desa, (with him Mr. Ratanlal Rano 
chhodias for Mr, К, N. Koyajee), for Rospond- 
enta Nos. 1, 2, 3 and 5. 

JUDGMENT.—This ia an appeal from the 
deeision of the Assistant Judge of Satars, 
dismissing an appsal from an order made by 
the Sesond Olass Subordinate Judge in the 
matter of a Darkhast taken out by the plainte 
iffa in exeeution of а deeree whish was passed 
on the 11th September 1900, That was а воп- 


sent dese» whereby it was deelared that therg 


ін. | 
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was a balanse of Rs, 1,800 due to the defend» 
ants; that it should be paid off by ton yearly 
jnatalmente from the end of Falgun 183 
Shake, whieh would correspond with Marsh 
1901; that in oase of failure of payment of an 
instalment the defendant was to wait for one 
year; and that if during that time the 
plaintiff did not pay to the defendants 
the amount of the instalment, in 
respect of which there waa failure of 
payment, together with insterest, then the 
defendants were to resover the whole of the 
amount through the Court by selling the 
mortgaged lands. Default was made in pay- 
ing the first instalment, nor ‘was it paid 
within a year from the date of the default, 
Therefore, by the terms of the deeree, the 
defendants were entitled to apply in Mareh 
1902 for exeoution of the deeree by selling 
the mortgaged lands. On the Ist Desember 
1903, they applied to the Court to have the 
deerce made absolu'e, and, on the 7th January 
J904; au order was made by the Subordinate 
Judge making the deeree absolute. 

< Now, when a deeree is passed under the 
provisions of the Dekkhan Agrieulturists’ 


Relief Aet, there is no necessity to apply to the 


Ccurt to have tbe decree made absolute. The 
defendants should have applied for exeeution 
at once, and the applisation to have the deeree 
iade absolute would at the best be eonsidered 
as aatep-in-aid of exesntion, so that the order 
of the Subordinate Judge sannot be treated 
as a deeree whieh would form a first startirg 
point for the period of twelve yeers allowed 
by seetion 48 of tbe Civil Prosecure Code. 
The defendants issued a Darkhast on tbe 
7th August 1906, another in 1909, and 
another in 1912. The present Dar khast was 
filed on the 7ih June 1915, That was clear. 

ly more than twelve years after Marsh 1502 
when the decree eonld have been exeented by 
sale of the mortgaged property in eonsequenee 
of the plaintiffs’ default, It is admitted that 
unless the defendants ean suoseed in gottirg 
the Court to hold that the order of ihe 7th 
January 1904 was a desree whieh has 
now to he exesuted, the present Daikbast is 
dat of time. For the reasons already given, 

Lthink that the order of the 7th January 1904 
was merely an order in exeeution, and nota 
fresh deeree. The desision, therefore, of the 


learned Assistant Judge was right and the. 


appeal must be dismissed with costs, 
“у. Р. Appeal dismissed, 
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T LAHORE HiGH COURT. 
Бұсәнр Orvin АррвА No, 2726 or 1918. 
` December 22, 1921. 
, Freien : :— Mr. Justice Ssott-Smith and 
" Mr. Јивіїва Harrison. 
. Musxmmct JAWAI—Dersxpaxt— 
APPELLANT 
versus А 
HUSSAIN BAKHSH anp OTHERS— 


PuAiNTIFFA—H&-: PONDESTS, 
Muhammadan Law—~Inheritance—Several 
among heirs—Vested shares—Distribution, 


- deatha 


A ‘vested inheritance’ is the share which vests- 
in an heir at the moment of the ancestors death. 
If the heir dies before distribution, the share of tho. 
inheritance which has vested in him will pass to his 
heirs at the time of his death, So that where there 
have been several deaths among the heirs of a 
deceased Muhammadan before the final distribution 
of his estate, the shares of the different heirs .. must. 
be determined on’ the -basis: of each death in 
working out the final distribution. Гр. 156, col. 2.7]: ~ : 

‘Second appeal from the deerea of ‘the . 
Distriet Judge, Lahore, dated the 17th June 
1918, affirming that of tha Subordinate 
Judge, Sexond Clase, Lahore, dated the 12th 
April 1918, 


Mr, Ghulam В, 5201, for the Appellant. 
‚ Sheikh Abdul Rasaq, for tha Raspondents. 


JUDGMENT,—This is an -appeal by. 
Musammat Jawai, defendant, from the deeree, 
of tho lower Oonrts giving the plaintiffs 
29/ 43th share in в eertain house sitgated iu 
Lahore. The pedigree table printed at paga 
13 of the paper-book is as follows: — 


* 


+ IMAM BAKIISH 
| 





( 
Nur Din Ala Din= =Msammat 
d awai, widów, 


(defendant No. 1) 


) 
Musammat Мзаттаё 
Barkat Bibi, Mehtab Bibi, 
(died childless’, (defendant 
No, 23, 


\ 
Musammat Bakhtawar-— Waris, 
Daula, alive (died childless), 


\ 
Chiragh Din, 


( 
Hussain Bakhsh, 
(vlaintiff No. 2), 


(plaintiff No, 1), 
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It is eommon ground that the house in 
suit was aequired jointly by Nur Din and 
Ala Din, and that shortly after the asquisi. 
tion Nur Din died leaving his two ehildren 
Waris and Musammat Bakhtawar living 
with Ala Din in the house, Ala Din died 
prior to 1899 leaving a widow Musammat 
Jawai defendant appellant, and the two 
daughters shown in the pedigree-table. As 
the learned District Judge points out there 
is nothing to show thatthe shildren of Nur 
Din did not reside in the house up till 1899 
and there isno proof of any assertion of 
adverse title on tha part of Ala Din or 
his widow before that time. It is admitted 
that from 1899 to 1905 the plaintiffs’ mother 
lived inthe house and that the plaintiffs 
themselves were born there. It wae after 
Musammat Bakhtawar’s death in Amritsar 
іп 1906 that Musimmat Jawai took sole 
possession and that possession had not 
ripened intoan adverse title at the timethe 
present suit was instituted, The only point 
проп whish stressean be laid is that on 
the 14th November 1899 Musammat Jawai 
mortgaged one-half of the house to Haider 
Shah and that on the following day Musam- 
mat Bakhtawar's husband took that halfon 
lease from Haider Sbah. The aet of the 
lessee Davla eannot, however, be taken as 
meaning that his wife Musammat Bakbtawar 
had no right in the honse. He has himself 
given an explanetion, whieh the First Court 
decepted, as to why he exconted the lease, 
&ndit is also quite possible, as the learned 
Distrist Judge bas remarked, that the mort. 
gagee may have insisted on the lease being 
exesuted by a male member of the family 
who was living in the house. We are in 
ful agreement with the lower Courts that 
no adverse possession has bsen shown on 
the part of Musammat Jawai prior to 
Musammat Bakhtawax’a death. 

1t has been held that the parties are 
governed by Muhammadan Law, and the 
only question whieh remains for deaision 
is to what shera are the plaintiffs entitled 
under that law ? Upon Ala Din’s death his 
widow inherited 1/sth share of his estate 
and his daughters J/3rd share eaoh in acoord- 
anee with Muhammadan Law. This left 
5.24th of his share, 7, e, 5-4*ths of the 
whole house to go to the residuary ; in other 
words, to Waris the nephew of Ala Din. 
Upon Nur Din's death Waris inherited 2-3rds 
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‘became 1/sth plus $ths of 2'/48ths. 
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of his half share, 7, e. 1-3rd of the house, 
whilst Musammat Bakhtawar inherited 
ird of one-half, ie, l/3th ^ Waris's share, 
therefore, was ird plus 5.48ths--21-48ths, 
Waris died leaving a widow who was 
entiled to iih of his estate, whilst Musim- 


‘mat Bakhtawar inherited the other 2ths, 


d. e, ¢th of 21-48the. Her share, therefore, 
Upon 
her death her husband took 1-4th and her 
two ehildren, the plaintiffs, 1 Тв. .The latters’ 
share, therefore, is {ths of 95/.92, or in 
other words 93/256ths, М, Abdal Балаа оп 
behalf of tha respondents urges that as no 
distribution has hitherto taken plase, we 
should only have regard to the persons 
now existing. Bat this is elearly wrong. 
In Mulla's Prinsiples of Mahammadan Law, 
Fourth, Edition, Artiele 45 runs as follows : — 

" A 'vested inheritanee’ is the share whieh 
vera in an heir at the moment of the 
anesstor's death. If the heir dies bsfore 
distribution, the share of the inheritance 
whieh has vested in him will pass to his heirs 
at the time of his death.” 

It is, therefore, elear that the shares have 
to be-determined on the occasion of eaeh 
death, and assording to this rule, we have 
ealsulated the plaintiffs’ shares to whieh 
they are entitled at the present timo. 

Another pcint urged by plaintiffs’ Coun- 
sel was that as Daula, plaintiffs’ father, 
did not elaim his share, it should be 
given to the plaintiffs as Musimmat Jawai 
is not entitled to it. Daula, however, has 
not sued and the plaintiffs are obviously only. 
entitled to their own share and they wannot 
be given the share of another ao-sharer who 
has not joined with them in bringing the 
anit, 

We, therefore, aseept the appeal, and, 
in modifioation of the deeree of the lower 
Courts, give the plaintiffs a desree for a 
95/256ths share in the hoise in dispute, and 
we direct that the defendanis should pay 
half the plaintiffs’ sosts in the lower Courte, 
and that parties should bear their own sosta 
in this Court. 

2, Ke M 
Appeal accepied, 
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- .PATNA HIGH COURT. - 
First Суп, Arpran No. 121 oF 1919, 
February 1, 1922, 
Present :— Mr, Justiee Das and 
. Mr. Justices Adami, 
D:GAMBAR MAHTON—Desenpant No. 2 
. —APPELUART 
versus 
DHANRAJ MAHTON AND OTHERS— 
PrarsTIEFA— EL 34PONDEN18. 
“Hindu Taw—Partition | suit —Grandson, whether 
p party—Grandson, whether can claim par. 
tition. 


"Таз partition suit underthe Hindu Law grandsons 
although proper parties are not necessary parties as 
their interests are fully represented by their father, 


' Tn thiscasé in an appeal against a preliminary 
decree for partition on the ground that the: grandsons 
were not made parties the High Court, holding that 
this was nota fatal defect, directed the lower Court 
to bring them on the reocrd and allot to them 
separate shares if they wanted. 

Obiter.—Under Hindu Law a grandson can claim 
partition as against his grandfather, 


First кореву 
Mr, Nérsu Narain Sinha, for the Appel. 
lant. . 
Mr, Siva Narain Bese, for the Respon- 
denis. : 
JUDGMENT. 
Das, J.—This appeal is direeted against 


a preliminary deeree in an astion ‘for parti- 
tion, The only question whish has been 
argued before us is, that the plaintiff did 
nat. eite as parties to the aslion eertain per- 
sons who would be entitled to a share on 
partition. 

Now, the plaintiffs are the sons of defend- 
ant No. 1, and defendant No, 2 is also a 
son оё defendant No.1, 16 is iru before 
‚ us that the plaintifs should have bronght 
on the reeord their sons and the rons of 
defendant No. 2. The learned Subordinate 
Judge Lastaken the view that grandsons 
are not entitled to elaim partition as againat 
the grandfether, I am not prepared to 
vphold. the view of the learned Subordinate 
judge in this respeet. No doubt a Fall 
Bench of the Bombay High Court in the 
saso of Арал Narhar Kulkarni v. Ram- 
chandra. Ravjt Kulkarni (1) took the view 
that it is not open to a grandson to maintain 
an aetion for partition against a grandfather, 
but all the other High Courts havé dissented 

i 


(1) 16 B, 29; 8 Ind, Deo, (к, э.) 497 (F, В). 
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from that view, БӨӨ Jogul Kishore v v. Ekib 
Sahai (2), Rameshwar Prosad Singh v. 
Lachmi Prost] Sirgh (3) and Subba Ayyar 
v. Ganasa Ayyar (4). In my opinion, it 
was open to the grandsons бз elaim, parti- 
tion ss against the defendant No. 1; Bat 
the question in the present aetion is some. 
what different, namely, whether, thése 
Bran?s)nS were neeessary parties , in an 
action for partition, In my opinian, the 
distinstion between a proper party and a 
nessssary party is not always reeoguised. 
It may ba that the grandsons were proper 
pirties in the present astion, bub I am not 
prepired to admit that they were nesossary 
parties, They were fally represented in the 
aetion by their futher and there is no-pre- 
judiee to their interest by the deeree. which 
has been pronouneed by the learned Subor- 
dinate Judge. Bat the learned Vəkil ‚оп 
behalf of the appellant makes a grievanea 
and I think that the best eourse to adopt. 
in this matter wonld bə to bring tbe grand- 
sons on the resord es parties to the suit, 
The learned Vakil fcr the plaintiffs: aider, 
takas to present an applieation to the Ooürt 
below for the purpose of 'bringing the sons 
of the plaintiffs and the sons of defeadant 
No. 2 on the resord as party defendants, 
The namas of these added parties will be 
mentioned in the desree; and the Commis- 
sioner will proseed to make the partition 
in asocrdanee with the Cesision of the learn- 
ed Subordinate Judge. If, Lowever, the 
added defendants wish to hava shares 
allotted to them, they must apply to the 
Court for that purpose, and in that ease the 
learned Subordinate Judge will giva the 
nece sary direstions to the Oommissionsr. 
Subjeet to this virialior, this appeal will 
stand dismissed, but without оова. 
Арда 41, J.—T agree. 
м.н, фу, Р, 
Order accordingly 


(2) Б A. 4^0; А. W. N.(1588) 102; 8 Ind. Dec, 
(х. в.) £64 (F. B). 

(3, 81 0, 111; 7 C. W, М. 688, 

(4) 18 M. 179; 6 Ind Dec. (х s.) 474. 
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. LAHORE HIGH COURT. 
Seconp Ovar ArPE;L No. 2595 cr 1916, 
Desember 14, 1921. 
. Present :— Mr. Juntice Seott. Smith 
. and Mr Juttice Abdul Qadir. 
T PAZAL ILAHI-—DzFERDANT—AÀPPELLANT - 
Tersus 
Ten IMPERIAL OHEMIOAL. COMPANY, 
-DELHI тввосон Н, MUHAMMAD RAFI, 
PROPRIETOR or ras COMPANY 
—PrLAINTIFFB— RESPONDENTS, 


бошаб Act (IX of 1872), в. 230 (1)—Principal 
and agent—Agent acting for foreign principal — 
Personal liabilily of agent—Presumption—Time of 
essence of contract—Finding of fact—Appeal, second. 


' Plaintiffs ordered certain goods from defendant 
"which the latter undertook to supply. Plaintiffs 
knew that the defendant would have to order the 
goods from Japan, but they looked to the defendant 
alone for the performance of the contract. The 
‘correspondence between the parties’ contained 
occasional references to the dealer in Japan but 
. there was nothing to show that the plaintiffs were 
dealing with the latter. There were certain clauses 
jn the indents, however, which provided that as 
regards the outturn of goods, the defendant was not 
to be held responsible. Owing to late shipments 
‘plaintiffs had to рау, а certain amount as surcharge 
and they sued the defendant for the recovery of 
„that sum: 


Held, (1) that there was nothing to show that the 
dafendant was acting only as an agent ог а soribe 


for the dealer in Japan and that, therefore, he was f 


personally liable on the contracts, [р. 158, col. 2.] 

| X2: that even if the defendant was acting as an 
-agent for а foreign principal the presumption con. 
_ tained in section 280 (1) of the Contract Act had 
.nob been rebutted. [р 168, col 2.] 

A finding that time is oris not of the essence of 
„8. contract із a finding of faot and cannot be assailed 
“in second appeal, [p. 159, col, 2.7 

( 

Recond appeal from a -deires of the Dis- 
triot Juge, Delhi, dated the 14th June 1908, 
affirming tkat of tbe Subordinate Judge, 
Becord Olass at Delhi, dated the 10th 

- Desember 1917. 


Lala Sardha Ram and Mr, 
Rafi, for the Appellant, 


Muhammad 


Lala Moti Srgar, R. 8., and Lala Mool 
Ohand, R. S., for the Respondent. 


JUDGMENT.—This sesond appeal arises 
out of a anit for Rx, 2,412-3 10 brought by 
the plaintiffs, a firm ealled the Imperial 
Company, Delhi, against the defendant, 

. Me, B. M, Fazal Па, who works ава some 


mission agent at Delhi, The plaintiffs had 
.plassd orders with the defendant for some 
soids to be imported from Japan and slaimed 
to resover from him the amount whieh they 
had to pay on assount of surcharges owing to 
shipments having been made late. The dee 
fendant denied his liability, mainly on the 
ground that the contrast was with a mereh. 
antin Japar, named H. Yamamoto, and that 
the d&fendant was merely ‚ап agent, The 
Court of first instanse held that tha defend. 
ant was liable, and disallowing cartain items 
it passed a desree for Rs. 2,167.14 7 in 
favour of the plaintiffs. The defendant 
appealed to the Distriet Judge but the deeree 
of tho Trial Court was upheld and the appeal 
was dismisssd with sosts. The defendant 
has now preferred а second appeal sgainot 
the deoision of the lower Appellate Court and 
his case bas been argued before us af great 
length by Lala Sardha Ram and we have 
heard Mr. Mool Chand on behalf of the 
plaintiffe-rosponden{s. 


Before eorsidering the arguments addressed 
to us on both sides it will b> helpful if 
8 brief summary of the fasts of the ease ig 
given, 


The first order given by the plaintiffs for 
the goods in: question was Exhibit D.5, 
‘No, 972, dated the 15th Ostober 1915, This 
‘was an order from the plaintiffs to -the 
‘defendant and was‘ written on а printed 
‘indent form of the defendant giving the son- 
ditions on whieh he did business. The order 
was for "900 oases, Jara nitrie asid.” The 
-defendant kept this indent, signed by the 
plaintiffs, with himself and ordered the goods 
-from Japan by sable. Не: reeeived a letter, 
'Exhibit Р.І, from Japan eontaining the 
:gsseptantce of his order by H, Yamamoto and 
“stating the time of shipment to be "within 
‘before end of April 1916." This letter wag 
addressed to him and was passed on by him to 
the plaintiffs and is produesd by the latter, 
-The seeond order by the plaintiffs was, Exhibit 
:Ю 12, dated the 10th November 1915, 
similarly written on an indent form of the 
defendant and (was for 60) sases of nitrie 
‘scid and was "to be eompleted within six 
months from the date of first shipment.” Tha 
^asseptance of this was by a lottar, dated the 
5th Jaunary 1916 from кка to К] 
Паш, Exhibit P.2, 
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* Mr. Вағаһа Ram argues that 0-5. and 
. D-A2 are offers whish the plaintiffs really 
made to Yamamoto through the defendant- 
appellant, who did not aesept them himself 
but sommunieated the same to the dealer in 
.Japan and on receiving his aeseptanees, P-L 
and P.2, forwarded the same to the plaintiffs. 
He-wan's us to ipfer from this that his 
elient merely acted as au agent ог а scribe 
and ineurred no personal responsibility. Mr, 
Mool Chand, on the other hand, points out 
that the letters, Exhibit P-l and P-2, from 
Japan are addressed to the defendant and 
eontain no referenee at all tothe plaintiffs and 
show that the plaintiff firm was looking to 
the defendant for the fulülment of the son- 
trast, while the defendant had а sontract 
with the dealer in Japan, Не urges that after 
duly considering the eorrespondenee between 
the parties and the terms of -their soutract 
the learned Distriet Judge has held that 
"neither the plaintiffs nor the supplier Mr, 
Yamamoto were looking проп the defendant 
as а mere saribs," and that this sonstitutes a 
- finding of feet whish cannot be assailed in 
second appeal Mr. Sardha Ram sontends 
that some important documentary evideneo haa 
been ignored by the lower Appellate Court and 
. that if those doauments had been eonsidered 
the Court below would have seen that the real 
eontrasting parties were the plaintiffs and 
Yamamoto, Не asks to be permitted to refer 
to a few doeuments to show that a part of the 
dooumentary evidenss on the resord has 
. remained uneonsidered. "We have thought 
.- it proper, under these cireumstanees, to; allow 
him to draw our attention to those dosuments 
.only, whioh he contends have been ignored. 
.After going through Exhibits D.22, D-34, 
,D 87, and theinvoicas P.24, P- 25, eto. to whish 
‚опг attention was invited, wa are of opinion 
that an inferenae eannot be drawn -from them 
that the defendant was absolved from responsi- 
bility. There are referenses to Yamamoto in 
„some of the letters written by the plaintiffs, 
- beonuse they knew that the defendant had 
“arranged to get the goods from him, but it 


„appears that in. spite. of, that knowledge 


ithe . plaintiff. looked, to defendant 
Дог the fulGlment of their ^ eontraot. 
-Moreover there is nothing to show that 
‘these dosuments have been ignored by 
-theo lower Appellate Court, On the contrary 
she learned Distriet Judge states clearly that 
he has been “through all the ‘eorrespondence 
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'favour of the defendant. 


the suppliers abroad.” 
-in this clause is to the matter of outturn 
with whieh we are not eonserned in the ease 


“to the transaction in dispute. 


behalf .of his prinsipal, 


T1922 
of the parties", and we see no reason to doubt 
the fact that he has read the whole of the 
sorrespondense and after sonsidering the 
effect of it, as a whole, has some to the ооп: 
elusion that the defendant was ови 
under the sontrast, 

Our attention has also been drawn in 1 this 
eonnestion, to aertain elauses in the printed 
indent forms and it has besn argued that 
aesording to the. terms of the indent the 
defendant was free from personal liability, 
We have seen the terms of the indent, but 
do not think that thia.argument is sorreet. 
Lat us firat examine D-5. Olause € of D.5 
runs thus "when goods are ordered from 


spesified manufaeturera weagree to take all 


risks eonneeted with onttarn both as to 
quality, delivery and every other respect,” 


"Thisia what the plaintiffs agreed to when 


they placed their order with the defendant, 


‚Ав Mr. Моо] Ohand points out the risks they 


took under this elause referred to ‘‘outéarn” 


‘only,.so that if the outturn was defisient they 


sould not blame the defendant or hold him 
responsible, This slause sannot bə construed 
into а general exemption from liability in 
Thore ia asimilar 
olauss in D-12, though it is differently word- 
ed. It ваув : T is understood by us that 
you are in no way reponsible ѓе: · the outtarn 
of goods ets., and all our olaims will be with 
The obvious reference 


before us, These slauses, therefore, do not 


.in any way help the defendant, 


Tha desiaion of the ease against the 
defendant has bsen based not only on the 
findinga of faet arrived: at by ths Courts 
below as to the nature of the contrast and 
the intention of the parties, as judged by the 
correspondencs between them and the terms 
of the original indents, but also on the appli- 
sation of sastion 230 (1) of the Contrast Aet 
It has been 
argued before us that even if the defendant . 
was asting merely as an agent, there was а 


"legal presumption of his peraonal liability, aa 


the prinsipal for whom ha was sontrasting 
was residing abroad, The words of section 
230 (1) аге: — "In the absence of any sone 
trac: to that affect, an agent cannot personally 
enforea cintracts entered into by him on 
nor. is he pər- 


sonally bound by them, Sueh а contract 


c Sol; uxviij 


- shall be presumed tò exist in the following 
cases :—(1) where the contrast is made by the 
agent for the sale or~purchase of goods for a 

. merehant resident abroad," Mr. Mool Chand 
for the plaintiffs-respondents eontends that 

_ the defendant was admittedly an agent of 
Yamamoto and was reeoiving commission from 
him ard as the prinsipal was abroad, the dè- 
fendant’s personal liability must be presumed. 

‚ Mr, Sardha Ram argues that this‘ is 

^w rebuttable presumption and should 

,.be held, to have been  rebatted, -He 
` sites Тика  Dasarata'w v. Parry $ Co. 

, (1) where it is held that this presumption 

„of law is one which ‘ean be rebutted and 

.is rebutted when the foreign prinsipal is, in 

.writing, made—fhe contracting party and the 
contract ia made directly in his name.. He 
egys that here the asceptanee-of the. original 
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that defendant treated the indent D-5 as one 
addressed to him out of which he waa orders 
ing only в part for the time being. More- 
' over it seems that in the ease published as 
Furan Ohond, v. Tara Singh (2) there was no 
. correspondence to throw light on the inter- 
tion of the parties and, therefore, that ease 
cannot be of mush help in determining tke 
present sare. Mr, Sardha Ram quoted some 
other rulings of whieh only one requires 
some diseussion, 16 is a recent Division 
Bensh ruling of this Court, Civil Appeal 
No, 1018 of 1919, [published in the L. L. J, 
` page 374, Bharagara’ $ Oo. v. B, Kobà 
yashi (8)] in whish a defendant pleaded that 
“a frm in Japan and not he was responsible, 
This plea was allowed in that taze on the 
ground that it was сот ед there that the 
eontrast was made by the Japanese firm iteelf, 


offer having been signed by the prineipal in-. The learned Judges rightly held, therefore, 


Japan, it must.be held that the presumption 
waa rebutted. We think, however, that the 
present case, differs from the Madras ease 
because here there is no contract made 
directly in the name of Yamamoto and the 
вевер(впее he communicated was addressed to 
the defendant and made no mention: of the 
plaintiff irm, Mr. Sardha Ram next refers 
. во’ a-désision оё. the Punjab Chief .Cóurt, 
published as .Риғап. Ohand v. Tara Singh (2) 
whete the plaintiffs’ indent -was riot aseepted 


by the defendante, commission agents, but’ 


‘by a merchant. residing abroad and the de. 
fendant did- not undertake any primary 
liability, Ona eomparison of the case of 
1905 with the present case it appears that the 

_two «ases are distinguishable . from” one 
another. In the ease of 1905 it was the 

‚ Plaintifi’s indent that was aesépted by the 
merchant abroad, Here the indent that-per- 
tains to acseptance Р-1 is not the indent of 

‘the plaintiffs. That was admittedly kept with 

; himself by the defendantnor.is thére anything 
on the record to show that he referred to it 

.when writing to his suppliers, The indent 

:D'5, dated the 15th October 1915, was for nine 
hundred cases, The acceptance Р, 1, datsd the 

Sth -Novembsr 1915, referred to a eabled 
indent, dated the 8rd November 1915, sent by 
the defendant in which the quantity ordered 
was "loss than 250 eases.” It is elear from this 


(1) 27 M. 316. 
(2) 188 P, L, R, 1906, 


. that to that case seetion 230 of the Contrae 
Act had no application, : 
After considering oarefully the arguments 
‘discussed above, we hold that in the case 
under appeal the contracting parties’ were 
the plaintiffs and the defendant aud that the 
- lattor is liable under the eontract, 
The next contention raised on behalf of the 
appellant is that even if it is held that he 
z was liable no liability arises from late ship- 
‘ments as-time was поё of the essenes of the 
sontraet, Mr, Sardha Ram quotes certain 
"lettera of the plaintiffs which show that they 
:were willing to extend time on more ocsa- 
‘sions than one and when Yamamoto once 
“wrote that the._atraci might be cancelled as 
‘shipment aould.not be arranged the plaintiffs 
asked‘ him not to do so. He says that in 
Exhibit D-7 and D-16 it was indieated by the 
defendant that shipment sould not be guar 
anteed, and that the correspondenee between 
-the parties showed that the plaintiffs were 
ready to acsept late goods. Mr. Mool 
Chana’s reply to this argument is that the 
time was fixed by the contrasts and the 
plaintiffs sontrasted: with othar parties to 
supply by а eertain time on the strength 
of the understanding between them and the 
defendant, Headds that the lower Appel. 
late Court has found that “it is olear from 
the sontrast sonditions that time was an 
essential element" and that this finding isa 
finding of fast whieh sannot now be assailed, 


r 


2 


(8) 65 Iud, Cas, 468; 211, 3, 014, 


16) 
BAM DAS €, MUHAMMAD BAYEND KHAN, 


"We agree with-this eontention and fake this 
finding of faot to be fral. . 
We now some to the question whether th 
amount allowed on &e1cunt of sursharges has 
been воггевіЈу assessed. Exhibit Р.З gives 
.&he details of the sum of Rs. 2,412 3.10 
whish was originally slaimed by the plaint- 
ifs, Out of: this sum two items, ¢. e. 
Rs. 48-14.5 and Rs. 195 6-10 were disallowed 
by the Trial Court, as it found that the goods 
relating to ibem had been shipped in time 
and, therefore, no surcharge sould be slaimed 
-by the plaintiffe. . Of the remaining six itema 


four are not, disputed by the appéllanf, ag 


they relate to shipments whish were zdmit- 
.tedly late, but with regard to two items of 
Re. 146.141 and Rs. 733.8.0, conneeted 
with invoises Nos. 7162 and 7299 respestive- 
Лу, it is sontended that they should be dis. 
allowed as the shipments in there tw 


inetaness were not late, if 20 days of gases, - 


provided for in the terms of the indent, were 
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: Dadusting 
‘Rs, 2,167-14 7 which have bàen .fcund due 
-we get Rs, 2,097.14 7 as the net amonat 


(1983: 


‘testimony of Abdullah (D, W.) with a- ecpz 


of-his asoounts and wo think no further proof 
of this was needed when the liability waa 
admitted by the plaintiffs, The Counsel for 
the raspondents agrees that this item, being-a 
small one, may: be allowed to the defendant, 


the item of Rs 70 from. 


whieh the defendant is liable-to pay. 
‘The deeree of the. lower Appéllate -Court 


-ia.sonsequently modified to ‘this extent and 
- a/deeren for Rs,?,097-14-7 is bereby: granted 


in favour of the plaintiff firm. against the 
defendant, S. M. Fazıl Elahi with "возів, 
Appellant will pay plaintiff's reepondent? 
éosts in this Court, : ў 

2. К, 





3 э 
Рвсғвв modtfisd, : 


— á— ® 
> 


allowed. To support this contention relianee - 


is placed on olause 7 of the indent forma D 5 
and D 12, whieh provides that "any deviation 
from time limit not exceeding 20 days is not 
to be eonsidered a bregeh of eontraat." Мг. 
-Mool Chard points ont, however, that all that 
this provision meant was that delay in ship- 


ment not exeeeding 20 dsys would nct entitle · 
the plaintiffa to сапов] tbe eontraet, but that, 
its aid sould not be invoked by the defend. . 


` ant to avoid: responsibility for sursharges 
-oscasioned by such late shipments. We think 
this interpretation of elause 7 is eorrest and 
there is no reason to: dicallow the items of 
Ra. 146-14.1 and Ке, 73/-8-0. The result is 
that the plaintiffs are entitled to rccover the 
‚вош of He. 2,167.14 7 for whieh.a deeree has 
.been pasred in their favour. There is one 
.8mall item, however, whieh we think must 
be dedueted from the amount deerecd. The 
appellant. elaima that Һе sheuld have been 
allowed; Rs, 70 whioh he had spent out of 
_pasket, on behalf of and at the instanse of 
:his:the :plaintiffe, in sanding telegrams to 
Japan from time to time. The plaintiffs have 
‚аЛ along. admitted that they authorised the 
defendant (о ineur this expense for them and 
shave expressed.their willingness ta pay what 
jig prayed to haye been spent; .The Courts 
below did not allow this item for the reason 
that the defendant had riot. produced very 
gatisfaetory proof as to this item. We 
-potiee, however, that. thera was the sworn 


ALLAHABAD HIGH COURT. -> 
Szocoxp Олт, Arpgan No, 1276 or 1919, , 
eee . March 24, 1922, ` 
Precent :—Mr. Justice Lindsay and 
Mr. Justice, Stuart, 
RAM DAS Ax» OTHERS —PLAINTIFF3— 
APPELLANTS 


"E versus : . s 
Satyid MUHAMMAD SAYEED KHAN: 


AND OTHER8—DEFENDANTS— RESPONDENTS, ; 
Limitation Act (IX of 1908), в, 19, Sch. 1, Art, 182 


“—Mortgage—Property hypothecated—Covenant to pay 


interest yearly and ow default whole amount—Cause 


* of action, ` 


А morigage-deed was executed in 1901; the 


_ mortgagor covenanted to pay interest year by year 


and the principal within three years of-the date of 
execution; in. case of default of- payihent of the 
annual interest. the mortgagee was empowered to 
-realise the. principal and interest from the hypothe- 
cated property. No interest was paid at all. A 
suit on the mortgage was brought in 191€: bk 
Held, that the suit was barred by time -in the | 
absence of any ackuowledgniens within section 19 
of the Limitation Aot, as the cause of -action for the 
principal and interest -arose on the first default in 
+1902; [ p: 161, col, 1.] : М 


Second appeal against a decree of the 
District Judge, Benares, dated the 18th 
July 1919. RLOS CXBC Qu 
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BAEHTAWAB Ø, MOOL HAND, E 


-Messre; B, E, 
for the Appellants. 

: Messrs. Ishwar Saran, Е. N: Batu. and 
Badri Narain, for the Hespondents. ‘ 

“JUDGMENT. —This isan appeal by the 
plaintiffs againat the’ dismissal of their suit 
on a deed dated the 17th of July 1901 on the 
ground ‘that it was time barred. We have 
been’ taken through the terms of the deed in 
question. ` We ‘find that. the executant, 
Muhammad Raza, executed the’ deed for a 
eonsideration of Rs. 1,000 and agreed 
to “pay ` interest at tbe rate’ of 24 per 
cent,’ per annum. He eovenanted to pay 
the interest year by year.and the prinoipal 


O'Oonor and Igbal Ahmad; 


ЕТА гат of ihe date of execution, 


&nd iu case of de he payment of tha 
aonual interest he em powerei mortgagee 
without waiting for the expiration 
period fixed for payment of the principal to 
Féalise the amount due for. the principal and 
interest from the hypothecated property, 
He also covenanted that so long as the 
principal remained unpaid- interest at 24 
par cent, per annum would acorus and hat 
interest at this rate shculd be payable from 
the dale of defaoli io the date of the рау, 
ment, 

We cau only interpret’ these portions of the 
deed to mean that the, privilege of defer ing 
payment of the principal to the 17th of July, 
1904 was conditional on the punctual pay- 
ment of the annual interest and that ‘the 
whole amount, principal and interest, became 
due on the 17th of July 1902. in default of 
payment of the interest for the first year. 

On ths faots, no interest was „paid at all, 

he cause of action arose in our opin‘on on 
the 17th of July 1902, Sees 

In these cirenmstanoss, the suit wbich was 
instituted on the 23га of February 1916 was 
time-barred in the absenca of acknowledg- 
ment. Ifauthority be needed for this view, 
we would refer to Qaya Din v, Jhumn Ll 
(1), The dorument befcre the Bench in that 
case was very similar to the document now 
before us. We have now to consider whether 
there was any acknowledgment which can 
bə pleaded under the provisions of section 19 
Act IX of 1908 to extend the period, There 
is a final finding of fact that no interest was 
paid. Two acknowladgmonts were set up, 
one alleged to have been made by Muhammad 
Ер 23 Ind Саз. 9:0; 87 А, 400; 18A." 1, J. 510 
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Razi on the 10th of November 1906 and the 
other made by Mal Chand. 

With regard to the acknowledgment 
alleged to have been made by Muhammad 
Raza, wefind, in addition to the fact that 
it was not an acknowledgment in writing. 
signed by Muhammad Raza personally or by 
an agant duly authorised in this behalf, that 
the statement which he made did not 
amount to an acknowledgment of liability. 

The learned Counsel for the appellant has 
not pressed the acknowledgment alleged to 
have baen made by Mul Ohand as being of 
any advantage to his client, This concludes 
all the points taken in argumant. 

We dismiss the appeal with costs including 
fees on the higher sorle, 


J. Р, Appeal dismisssi. 


LAHORE HIGH COURT. | 

Saconp Оу APPZAL No, 1897 or 1917. 
Daeembir 7, 1921. : 
Present : — Mr. Justios 'Seott-Smith andi... Y 
Mr. Justise Harrison. ' 
Musammat BAKHTAWAR AWD ANOTHER— | 
DAFZNDANT&— ÁPPELLANTS 

. versus ` 

MOOL OHAND AN) orgeas—PLunrivis— 


RESPONDENTS. 
Mortgage —Conditional sale—Foreclosure—Failure' to 
make demand before notice. 


аты 


Courts will nob presume that all formalities have 
baen observed in foreclosure proceedings. 

A mortgagee's omission to make a demand for ‘the 
mortgage-money before notice-is issued in foreclosure 
proceedings is a-fatal Haw in the proceedings and 
renders them nugatory. 

Lachmi v. Tota, 16 P. R, 1888, ` Kirpa Ram v, 
Bhagwana, i03 P. В 1883, followed, · 

Sesond apossl' from’ а deerea of the 
Distrist Jadge, Forozopore, dated ‘the 4th 
April 1917, reversing that of ‘the Additional 
Sabordinate Jadge, Second Olass, Forcz ‘pore, 
dated the 24:h January 1917. 


Me. Ghulam Rasul, for Машу Ghulam 
Иды ud Din, for the Appellants, 
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‘ Mr. Sager Chand and Lala Falir- Ohand, 
for the Respendents. " 

JUDGMENT;—The plaintiffa in this “suit 
are revereionérs of one Sainan Mal and sue 
for possession df a shop by redemption: of 
& mortgage -effeeted by his widows. -Thia- 
mortgage eontained a slauee of sonditional 

' sale and the mortgagee took proseedings. to 
foreslose and obtained a decree: against the 
widows in their lifetime, “The ~ suit was. 
originülly dismissed and the appeal was 
sezepted by the learned District’ Judge on 
two’ grounder, that there was no nesessity for’ 
the exesution of a mortgage of this type 
ineluding the pénal elanse though there was 
hesessity for the alienation. and that the 
foreslosure proseedings do not bind the 
reversioners, The mortgagee appeals. 

It is unneesssary to diseuss the firat point 
as we fiod that the reversioners are in no 
way bound by the proeeedipngs. The plaint 
did not diseloze that ару demand had 

' been made before the noties was issued, nor 
did. the mortgagee at any later. stage even 
assert that be bad made such в demand. 
Lachmt v, Tota (1) and Kirpa Ran v 
Biagwana;(2) are elear authority for hold» 
ing that such an omission isa fatal fliw in 
‘the proeeedings and that Courts will nct 
presume that allformalities have been dnly 
observed. Тһе foreelosure, therafore , in по 
way. affsets or binds the reversioners and 
Абу are entitled to: redeem the mortgage 
and to obtain possession of the property by 
payment of Rs, 200, ` We dismiss the appeal 
with eoste; В 
в.р. 

(1) 16 P. Н. 1888. 

, (2) 1С6 Р, R. 1839. 


Appeal dismsssed, 
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carry goods at owner's riSk— Loss of goode—Compnay's 
liability —Wilful neglecti—— Proof. : ` 


The plaintiff delivered to the defendant Com- 
pany at Nagpur fifty-seven bales of piece-goods 
to be conveyed from Nagpur to Amritsar`and the 
defendant Company issued a Railway receipt for tho 
said bales to the plaintifis. The goods were booked 
under a Risk-Note in Form H whereby the plaintiffs, 
in consideration of the consignment being charged 


for at the special reduced or owner's risk rates, ` 


agreed and undertook to hold the Railway Adminis- 
tration and all other Railway Administrations work- 


ing in connection therewith,- and also all othor 


transport agents or carriers employed by them тев- 
pectively, over whose Railways or by or through 


- whose transport agency or agencies the said goods 


might bo carried in transit, harmless and free from 
all responsibility for any loss, destruction or 


deterioration of or damage toall or any of the said 


consignment from any causc whatever oxcept: for a, 
loss of tho complete consignmont or of one or more 
complete ` packages forming part’: of the same 
consignment, due either to the wilful neglect of the 
Railway Administration or. to theft by or to the 
wilful neglect of its ser, ints, transport agents; or’ 
carriers employed by třem before, during or after 
transit over the said Railway or other Kailway lines 
working in connection therewith or by any other 
transport agency or agencies employed by them 
respectively for carriage of the whole or any part 
of the said consignment, provided that, the term 
“wilful neglect" should not be held to include 
fre, robbery from a running train ?or- any 
unforeseen event or accident. The waggon was 
sealed and remained for 30 hours in the Nagpur 
goods yard, The seal bore the dscription: М. G. P, 8. 
The goods were carried over the Railway of the 
defendant Company from Nagpur to Delhi, then 
over the Railway of the East India Railway Com- 
pany. from Delhi to: Umballa, .and:Jastly over the 
Railway of the North-V estern, Railway Company 
from Umballa to Amritsar. The goods arrived at 
Amritsar and the unloading clerk at Amritsar noticed 
that the seal on óne side bore the inscription М. G. P, 
in large characters without any figure, and that 8 out 
of 57. bales. were ‘missing. . Consequently . only 
fifty-four out of the fifty-seven bales were delivered 
to the plaintiffs’ consignees. Plaintiff sued the defend- 
ant Company for damages for loss of the three ‘bales, 


the defendant admitted thé short delivery "but 


denied that the loss was duo cither to the- wilful 
neglect of the defendant Company or to theft by or 
to the wilful default of their servants : 


Held, that under tho circumstances óf the case tho 
legitimate ‘inference was -that:the waggon was 
broken open at Nagpur where the goods could be 
disposed of without exciting any suspicion and by 
persons who could ‘caloulate. on being free :from 
disturbance for з considerable * time and that 
even if it occurred after the waggon left Nagpur, 
oither sorhe of the defendants’ servants wore con. 
cerned in the theft or the theft ocourred owing to 
the 2^ neglect of the defendante’ servants, гр. 166, 
col, 2. : 3E 


Held, also, that thoro béing a prima Jacíe case 


i 


against the defendants it was for them to ойор j 
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some reasonable explanation -in order to escape 
liability; and that as they failed to offer any explana. 
tion they’ were liable forthe damages. [p. 166, col. 2.] 


Appeal from the desision of Mr. Justice 
Кази. 
j Messrs, Desai and Mulla, for the Appel- 
Jant. 
Sir Thomas TRETEN Advosate: General, 
EE him Mr. Campbell), for the Respond- 
‘ents, 


3 . JUDGMENT. 

i MAOLEOD, 0. J.—This is an appeal from the 
desision of Kajiji, J, dismissing the plaintiffs’ 
suit with costs. . 

On the 19th August, 1918, the plaintiffa 
delivered to the defendant Company at Nag- 
pur fifty-seven bales of piese-goods to be son- 
veyed ‘from Nagpur to Amritsar and the 
‘defendant Company issued a Railway receipt 
for the said bales to the plaintiffs, The goods 
were booked under a Riak-Note in Form H 
whereby the plaintiffe, in consideration of the 
sonsignment being sharged for at the spesial 
redused or owner's risk rates, agreed and 
undertook to hold the Railway Administra- 
tion ard all other Railway - Administrations 
working in eonnestion therewith, and also all 
other transport agents or earriers employed by 
them respestively over whose Railways or by 
or through whose transport agensy or agen- 
sies the said goods might be earried in transit, 
harmless and free from all responsibility for 
‚апу loss, destruetion or deterioration of or 
damage to allor any of the said: consignment 
‘from any sause whatever except for а loss of 
the complete consignment or of one or more 
eomplete packages forming part of the same 

:Sonsignment, due either to the wilful negleat 
of the Railway Administration or to theft by 
or.to the wilful negleet of its servants, trans- 
port agents, or earriers employed by them 
before, during or after transit over the ssid 
Railway: or. other Railway lines working in 
.sonneetion therewith or by any other trans. 
port'ageney or agoneies employed by them 
'Fespestively for earriage of the whole or any 
part of the seid sonsignment provided that 
the term “wilful: negleot” should not be held 
„to inelude fire, robbery ‘from а running train 
:0r any unforeseen event ог aesident, 


The said goods were sarried over the 
Railway of the defendant Company from 
‚ Nagpur-to Delhi, then over the Railway of the 


Bast India Railway байн from Delhi to 
Umballa, and lastly over the Railway of the 
North. Western Railway Company from Umb- 
alla to Amritsar, The goods arrived at Amrit- 
sar оп or about the 6th Septembar but only 


- fifty four out of the fifty-seven bales were 


delivered to the plaintiffs sonsigness, 

A lengthy eorrespondense eusued in whieh 
the defendant Company at first sontended that 
the loss had not occurred on their Railway 
and, therefore, they were not liable, disregard. 
ing the provisions of seetion £0 of the Indian 
Railways Ast. Finally on the 3ist July 
1919, the defendants wrote that for the 
reasons already stated in the previous eorres. 
pondense they were not liable for the claim. 
The suit was filed on the 5th.September 
elaiming the sumof .Rs. 1,582 7-0, the value 
of the three missing bales ‘and interest. 


The defendants in their written statement 
admitted the short delivery but denied that 
the loss of the three bales was ‚пе either 
to the wilful neglest of the defendant Con. 
pany or to theft by or to the wilfnl default of 
their servants as alleged. 

At the hearing the following issues werd 
гіне : — 

(t) Whether the loss of the three bales 
was due to the wilful neglest of the defend. 
ant Oompany P 

(2) Whether the loss of the said bales was 
dua to theft by or-wilful default of the 
defendant Company's agents or servants P 
: The third issue was immaterial, А 
: Leave was then granted to amend thé 
plaint so that the following issue might be 
raised:— Whether the goods were not eon- 
veyed over to the Hast India RailwayCompany 
and the North. Western Railway Company at 
Railway risk, and olause 10-A was added 
to the plaint, slaiming that if the goods wara 
lost after they lefi Dalhi the defendants were 
liable in any event, я 
: Тһе defendant Oompany replied that they 
were nofliable for the elaim made on the 
assumption that the balea were lost on a line 
of Railway other than the defendants’, Tha 
evidenee shows that the plaintiffs goods were 
loaded at Nagpur in one waggon the doors of 
whieh were sealed with a seal bearing the 
following deseription; М. G. P, 8. When the 
waggon arrived at Amritsar the unloading 
slerk notised that the seal on one side bore 
the inssription N, Œ, Р, in large sharaeters 


ii | 


INDIAN OASES. 


[1922 


CENTRAL INDIA SPINNING & WEAVING 00. & G. І, Р. RAILWAY, 


withont any figure and so the Poliea were 
sent for, Thea zeala were broken in 
tte  rrisence of Kbairudcin of {һе 
Goveirmernt Railway Fo'ice and on the 
wüggon being unloaded three bales were 
found to te missing, Smith who was Station 
Master at Nagpur in Avgust. September 1918 
said that during bis- time no sueh real as 
N,Q. P. (Exhibit J.) was used, Mr, Schofield, 
Assistant Trafis Superintendent (Olaims) 
М. W. Hailwsy Compeny deposed that 
when goods were booked, on a foreign line 
tó their line, and the waggon arrived at 
Umbalta the train elerk in eonjunetion with 
iLe guard of the ineoming train and the 
Chowkidar examined tbe reels of the waggon 
ard reported if they, were defective. Notush 
report, was made in this ease. He made 
ipquiries and was informed that there were 
no foot boards on the waggon in the snit to 
tbat it would not be possible to substitnte the 
teals while the train was running. The wit: 
nees alto stated that the seals bearing differ- 
ent types were diceovered after the waggon 
bad been unloaded, £e, after one of the 
seals bad been, removed. 

The defendants ealled no evidenee. 

Some of their servants were present and 
were cffered for examination by. plaintiffs! 
Covreel but Mr, Molla said they ought to have 
keen ealled by the defendants. The learned 
Judge thought that ав а matter of faot if the de- 
fendanis bad ealled:them they would not have 
thrown any further light. on the question how 
the loss oesurred, Clearly the onus Jay on 
the plaintiffs who had signed the Riek Note in 
Form H to prove either that the defendants 
were liable under the terms of the note, or to 
satisfy the Court that the proper inferenee to 
be drawn from tke fasts proved was that the 
defendants were liable. It is not aug- 
gested the theft was from a running 
train. Thelearred Judge cays Mr. Mulla 
advanced two theories. The first.was that 
the loss occurred when the goods were 
still in the goods-yard at Nagpur Station: 
The goods were bcoked on the 19th August, 
the waggon being: sealed at 11 15 а, м. 
As the weggon remained for thirty hours 
in the Nagpur goods-yard tte theft must 
have been committed by the defendants’ 
servants or it must have occurred owing to 
their wilful neglect. 

The second theory was that if tke theft 
Was nob committed by tbe employees of 


{he deferdanis it was due to the neglect 
cf one cf its servante, $e, the Ohowhidar, 
Bub it will ke feen tlat tbis was only ymt 
of ihe fret theory. The learred Judge 
ikought that (he probabilities were against 
the theft Laving been committed in the 
Negpur-gocds-yard. Any servant of ‘the 
defendsn!s interdirg to commit the theft 
ard taking.the trouble to prepare a real ` 
to re teal the waggon would have teken the 
precaution io prepsre a seal similar to the 
one used by ihe defendants, and further it 
would require great daring for any servant 
to scmmit a theft from the goods-yard. 

With regard to the question of neglect, 
Mr. Mulla bad nct called the Chowzidar 
who was available fcr examination. He, 
therefore, came to the conclusion that he wes 
not ratisfied that the loss was due either to 
theft by or to wilful neglect of a servant of 
the defendants. 

Considérable light on the question how a 
case of this nature should be dealt with is 
thrown by the decision of the Ocurt of 
Appeal in Smith Limited v, Q. W. Бош. у 
Co. (1) 

Certain traders delivered to the defendant 
Bailway Company a parcel containing six 
pairs of bcots weighing 19 lbs, for carriage 
from Birmingham to Wilton, near Salisbury, 
on the terms that the Compary should-not 
be liable for lcss, eic., except upon proof, 
that the loss, eto, arose frcm the wilful 
misconduct of the Company's servants, The 
parcel was‘:fever delivered to the consignee. 
Eventually an action was brought to recover 
the value of the parcel. The defendant Com- 
par y cffered no evidence, *'The County Court 
Judge decided in favour cf the plaintiffs 
saying (р. 241) :— 

"Imustlook at the whole of the oir- 
cumstances which may be equally consistent 
with one or more theories. If any ore of 
these theories is adopted which would relieve 
the Railway Company from liability under 
the contract the claim certainly could not 
succeed, but if there is evidence strongly 
preponderating in favour of one of thote 
theories which in the absence of reasonable 
explanalicn by the Company would fix them 
with liability, 1 am entitled to act upon 
it. There is, in my opinion, evidence here 
which justifies me in finding, as I do, wilfol 

(1) (1921) 2 K, B. 237; 90 L.J. К. B €44,.125 L. 
T. 44; 26 Com, Cas 84, €6 B. J, 172, 97 T. L. B, 117, 


Vel, DX VII] 


INDIAN CASES, 


165 


ORNTRAL INDIA APINNING & WEAVING CO, t, 0. 1. P, RAILWAY, 


miscorduct on the part of the defendants,” 
. The Divi:ional Court reversed this judg- 
ment, 

Tbe plaintiffs appealed. Bankes, L. J., 
paid (p. 243) :— 

“I pass now to consider the point which 
wes taken in the Oovnty Court,...whether 
the evidence laid by the appellants was 
such as to justify an inference that the 
rarcel was lost owing to the wilful mis» 
conduct of the Railway Company's servante. 
If there was evidénce проп which the learned 
County Court Judge could properly draw 
ihat inference this Court cannot interfere 
with his decision. The learned Judge, in 
my opinion, directed himself quite corrcotly 
when,..he said: ‘Jf there is evidence 
atrorgly preponderating in favour of one 
of sueh theories whieb, in the absense of 
reasorable explanation by the Company, 
would fix the defendants with liability, I 
am entitled to aat upon it? That legiti- 
mate inference frem established faet is 
evidenee for the purpore of applying the 
above diresiion to the present case is, 
I think, slear beyond doubt... Although the 


learned Judge,..was undoubtedly entitled to 


draw inferenees from the faets proved before 
him, the inferenses must be sueh as sould 
logitimately be drawn from the faets, If 
the fasta are sueb that no reasonab'e man 
could draw a particular inference from them 
or if the particular inference is ruch as to 
be equally consistent with non liability and 
with liability, then the party who relies on 
the inference to discharge the onus of proof 
of establishing liability fails.” 

After discussing the evidence the learned 
Lord Justice came to the conclusion that 
there were no materials in the esse проп 
which a eharge cf bad faith could be suse 
tained, In the abrence of any evidence of 
bad faith the evidence adduced for the 
appellants was not in his opinion capable 
of the inference that the parcel must have 
been lost owing to the wilful misconduct 
of the defendants’ servants. The evidence 
left the question entirely open as to the 
cause of the loss. Sorutton, L J., said (pp. 
249, 250) : :— 

"T is to be noted that the apreal being 
from a County ( ourt Judge, who is the sole 
judge of fact, the question is not whether 
the Court on впеһ evidence as there was 
would have come to the care conelusion, but 


whether there is апу evidenos which sould 
reasonably, if accepted, be the basis of auch 
a conelusion.. n my opinion it is impossible 
to lay down ary gereral rule as to the 
fasts from which one ean infer in the 
absense of explanation of lors, ‘loss by wiful 
misconduct of the Company's servants,’ . It 
must depend on tke natrra of the subjest- 
matter and of the stage of the transit reached 
in eaoh [articular саве, For instanoe, if 
the Company were éirrying an elephant and 
would say nothing as to why it was not 
delivered, us an elephant can hardly dis- 
appear without a Company's servant know- 
ing of it, one would easily find that it was 
lost either by wilfuül misconduct of the Oom- 
pany's servants, or by their wilfully not at 
once informing some superior that it had 
disappeared when it could easily be traced 
and recovered. On the other hand if a 
small parcel disapreared from a placa to 
which both the Oompany’s servants and 
outsiders had free аєвева, in a time of a 
great pressure of business, it would be 
imposible to draw any inference as to what 
had really happencd...In an action by the 
same goods owner sgainst the Midland 
Railwsy Company [Smith Limit d v. Midland 
Railway Co. (2)! this Court felt able to 
find wilful misconduct cf the Company's 
servants from tbe fact that part of the 
contents of & parcel had disappeared, the 
pareel baving been opened, re packed with 
rubbish, and done up again. In such a 
case such an operation must have taken 
sometime, and have been carried out on the 
Comrpary's train by а person who ooull 
calculate on being -free from disturbance for 
the ecnsiderable time ‘taken in unpacking 
and re racking, fasts which pointed strongly 
to theft by a eervant of the Company." 

On consideration of the evidence the 
learned Lord Justice eame to the conclusion 
that there were ico mwany.suppcsitions and 
aBsumptions in tle case for the goods owner, 
and that there was ro ground on which 
it could reasonably bé found as a fact that 
ihe goods were lost by wilful miscordnot of 
the Company's eervanis, Atkior, L. J, dis. 
sented, He considered there was prima ficis 
evidence of e:nversion or detention and the 
defendants’ long eontinued failire to give 
suy explanat/on as to what had happened 


to the goods coupled with the: inadsquate 
(2) (19:9) E8 D, J. К. B. 868; 121 L. T. 27, 
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- explanation of^ the delay afforded some 
“evidence .upon which the Judge could 
find that theré was a prima facie case that 
‘the conversion or detention was not. innocent 
but * ilfol, 


We are not restricted to finding whether. 
there was any evidence which воша reason- 
ably if acsepted be the basis of the con. 
slusion of the learned Judge in the Court 
below, -It ів competent to us to find that on 
the facts proved the inferenee drawn was not 
the ri git one. 


rd itis admitted that the beles were 
packed in. à waggon at Nagpur whioh was 
sealed. Thereafter the waggon would be 
‘on the Railway line to which ordinarily 
the public would not have access unless 
they were travelling аз passengers іп 
passenger trains, 
theft must certainly have taken sometime 
overit.and must have some prepared with 
the materials for resealing the waggon, 
Even after the bales were removed and 
the waggon re sealed, the task of secretly 
removing three bales kash weighing 245 lbs, 
was not an баву one, and several persons 
must haye taken part in the theft. There- 
fore, the whole operation muat have been 
eürried out on the train by persons who 
eduld saleulate on being free from disturb- 
sanee for a eonsidérable time, and that points 
strongly to the theft being committed either 


by or with the sonnivanes of the Company’s - 


servants as pointed out by Serutton, L. J., 
in eonsidering the ease of Smith Limited v. 
Midland Ratlway Company (2). І do not follow 
the argument of the learned Judge in differ- 
entiating that ease, beeanse the parsel lost 
wasasmall.ons, The operation of unpasking 
and re-packing a small pareel sould.not take 
8p long or require so mush preparation as the 
removalof these bales. In my opinion the 
fasts proved strongly preponderate in favour 
of the theory .whieb, in the absense of 
reasonable explanation by the defendants, 
would fix.them with liability, Even assum- 
ing that there was a gang of train thieves 
operating somewhere between Nagpur and 
Amritsar, who bad made preparations for 
breaking. open  waggons and ra sealing 
them with seals, resembling the original 
спер, it would make no differevse, though 
if this were the ease one would have ex- 


Whoever committed the’ 


peoted that there would be evidense of 
similar thefts. In my opinion а legitimate 
inferenae іе, that the waggon was broken 
open at Negpur where the goods sould Ба. 
disposed of without exsiting any suspision, 
and, even if it oscurred after the waggon: 
left Nagpur, that either some of the de. 
fondanta’ servants were soneerned ` in the ` 
theft or the theft ossurred owing to the 
wilful negleot of the defendants’ servants, 
They would he equally liable if the theft 
took plage in this manner on the other lines 
even if the plaintiffs! eontention that the 
goods on those lines were not earried at 
owner's risk were held good, That point, 
however, need not be desided. I do not 
think that the faet that the differenee be- 
tween the seals was not discovered until’ 
the waggon reashed Amritsar points inevit- 
ably to the eonelusion that the theft must 
have taken plaee between Umballa and 
Amritsar, The inspestion of the seals on, 
the journey was probably superficial, and. 
as long as the seal did not appear to lave 
been tamperel with, the fast that the seal 
on the opposite side of thé waggon did not 
eorrespond would probably not be notiecd, 
unless the two seala were inspested ore 
immediately after the otber, It wovld have 
been better if the original. real N, G. P. 
as it was found on arrival at Amritsar had, 
been prodused before the Court, j 

There being a prima facie ease agajret, 
the defendants it was- for them to offer 
some resonable explanation in order to ereape 
liability. They. have offered no explanation, 
The learned Judge says :— 

“It is ineonseivable that tbe ‘Railway, 
Compapy, however eareful and prudent, 
sould have taken sush eare as to make it 
impossible for avy thief to eommit a 
theft." : 

Put so widely this proposition may be. 
aeoopted. But it is aertainly conseivable 
that the Railway Company eculd have taken 
sush ваге as to make it impossible for sneh 
a theft as oseurred in this oase to: tale 
place, and if they euggestad that they sould, 
not have taken ueh esre they should bave. 
Jed some evidenae to support the suggestion, 
Their attitude throughout has been dilatory 
and unbusinesslike, 

As Serutton, L J., pointed out in. Smith 
Limited v. Я. W. Railway Oo. (1), it is. 
regrettable if Railway Companies take up 
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the positoin of aetively resisting all slaims 
for information . and, assistanes from those 
whose goods are stolen, instead of giving 
their sonsignors and eonsignees all possible 
information as to the disappearanee of the 
goods, AndI may refer to the words of 
Atkin, L. J., (p. 259) ,— 

‘If a bailee says, I-have reseived your 
ehattel; [ have not delivered it in the terms 
of the bailment; and I will give you no 
information as to what I know about it, 
or what steps I have taken to find ont about 
it, he suffers no hardship if unkind in- 
ferenses are drawn against him. This 
judgment is far from throwing the onus 
upon him which rests upon the plaintiff, 
and it only requires the performance of very 

- ordinary business obligations in the way of 
explanation to seeurs.the very large measure 
of relief stipulated for in the eontraet of 
earriage,” 

No doubt Bankes, L. J., aequitted the 
defendant Company of bad faith, and I should 
not go во far as to impute bad faith to the 
present defendants, риё І think they failed 
to resognise how strong the ease was againat 
them and the neeessity. there was fcr some 
astion on their part to rebut it. 

In my opinion the appeal should ba 
allowed, and there sbould be judgment 
for. the plaintiffs for Rs. .1,582.7.0 with 
interest at six рег sent. from the Ist 
February 1919 till judgment with eosts 
throughout and:interest on jndgment at віх 
per eent, 

Suan, J.—I eonenr, 


-J, P, Архелі allcw:d, 
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In a suit for joint possession of land on declarde 
tion of title куусун aümitted that ihe land 
had fallen exclusively to the share of the plaintiff's 
father but alleged that the latter had exohanged 
thatland with the defendant and received from her 
another piece of land that had falen to her 
share, The lower Appellate Court found the story 
of exchange to be true but held that without в regis 
tered document the exchange was void : 

Held, that notwithstanding the absence of a 
registered document, on the equitable doctrine of 
part performance, the plaintiff as heir of her father 
could not question the validity of the exchange. 


„ 68, col. 1.] . 
„ы the doctrine was applicable without 


reference to the question whether the right to claim. 
specifo performance was or was not subsisting. 
[p. 168, col. 2.] 

Appeal against a desres of the Sub. 
ordinate Judge, Third Court, Hooghly, dated 
the 14th September 1917, modifying that 
of the Munsif, First Court at Uluberia, dated 
the 2nd May 1916. 


Babu Nogendra Nath Ghose, for the Appel-- 


lant. 
Babu Monmotha Nath Roy, for the Respond: 


ents. eo 

JUDGMENT.—This appeal arises out of 
a suit for joint possession on deelaration 
of title, Plaintiff alleged that the land 
deseribed in sehedule ka of Ње plaint: 
belonged to her grandfather and that upon 
his death by a partition among his heirs. 
her father Gholam Hossain got the whole 
of plot kha. She aseordingly as the 
daughter of Gholam Hossain elaimed her 
legal share of this plot assording to the: 
Mubammadan Law of inheritaree, It has 
not been disputed that if plot kha belonged 
exclusively to Gholam Hossain, plaintiff 
ia entitled to the share slaimed by her. 
Defendant No. 2 who sontested the suit 
on the plea that he had purchased the 
land in suit from defendant No, 3, admitted 
that this plot had fallen exelusively to 
the share of Gholam Hoseain upon partition 
but alleged that Gholam Hossain subsequant- 
ly exehanged this plot with defendant No. 
8 and reseived from her in exebange an. 
other piese of land that had fallen to her 
share. The learned Munsif found that the 
land on partition had fallen tothe share 
of Gholam Hossein, that the atroy of ex- 
change alleged by the defendant had not 
been established, that even if the exshange 
really took plase it was ineffestual withonf 
a registered-deed and lastly that the fact 


165 
MELER AL! KHAR t, AROATANNEBAA BIBI,. 


of purchase by deferdint No, 2 from defend- 
aut No. З had not been satisfaetorilg 
proved. Upon these findings the learned 
Munsif · desreod the plaintiff's suit. 
appeal by defendant No. 2 the desree was 


- upheld. .Тһе lower Appellate Court, however, 


found the story of exehange to be true 
bof agreed with tbe Munsif that without 
a registered dosument the exehange was 
void. He expressed no elear opinion on 
the question whether the defendant No. 2 
Had eusesedéd in proving hia purehase from 
defendant No. 3. The defendant No. 2 has 
preferred this appeal and on hie behalf it is 
argued that notwithstanding the absence 
of a registered dosument on the equitable 
dostrine of part performanse plaintiff as the 
heir of Gholam Hossain sannot question 
the validity of the exehange. It seems to 
me tbat on the authority of Walsh v. Lons. 
dale (1) and the desisions of this Court 
in which the prinsiple laid down in that 
esse: was followed, this eontention must 
prevail, It із, however, urged on behalf of 
the: respondent that the. findings are not 
suffsient to justify the application of the 
dostrine. Helianee is placed on the deeision 
of "Mr. Jucties Farwell in Manchester Bre- 
wery Oo, v, Comba (2) that the dostrine 
is applieable ошу in, tbo: eases where 
spesifie performanse ean be obtained between 
the: same parties in the sama Court and 
at the same time as the subsequent legal 
question falls to be determined. On this 
point there are no findings and I was at Siret 
inelined to send the ease bask bat afier 
losking to the more resant authorities and 
having heard further arguments on the 
point І am of opinion that such a sourse 
js not nesessary. 1% is true that in sme 
of: the earlier eases desided by this 
Court, this limitation on the applisability 
of the dostrine was distinetly resognised. 
Seo Bibi Jawahir Kumari ү. Ohatterput 
Singh (3) Secretiry of Siate for India 
v.: Forbes (4) and Singhezram Poldar 
v. Hhagbat Uhander Nunti (5). 


n 


(1) (1882) 21 Ch. D. 9; 511. J. Oh 2,46 L. Т. #58; 2 


31 W. & 109 


(2) (1901) 2 Ch, 608; 70 L. J. Ch, 814; 82 1, Т. 317; 


16 T. L. В; 299. 
(3) 2 C, 1. J, 313. me 
(4, 17 Ind Cas, 180; 16 C. L. 7, 217. 
(5) 6 Ind, Cas. 682, LL 0.1. J. 643, 
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ever,in the ease of Purhha Lal y. Kurj 
Behari Lal (6) where, as in ‘the present 
eate, the findings were not suffisient to 
stow whether ‘a suit for spesifie performanse 
sould be mintained, Jenkins, U. J., observed 
as followr:— 4% is quite true that the qnes- 
tion whether the. defendante, ' first party, 
were entitled to bring a suit for speeifie 
performanee in vindication of their righta 
waa not debsted- before the lower Appel- 
late Court, hut there: ів no matter brougbt 
to our notiee whieh ean throw any sérious 
doubt upon the defendants’ right to eomplete 
their right by sueb a snit”! > 

The rame remark applies to this cane, 

In a very. resent «ate to whieh I was 
a party a different. view was taken but in 
that osse the later ‘desisions bearing on 
ihe point to whieh Iam about to refer 
were not plased. before'the Court. 

In Mahomed Musa v. Aghore Kumar (7) 
their Lordships, of tbe Jodieial Committee 
laid down the prinsiple without any  sueh 
limitation. Tbeir Lordships obeerved quoting 
the dictum of Bir: Strange in Totter v. 
Totter (8) that a ec ntraet if eonfessed 
or earried jn .part into exeeution will be 
binding on the parties and earried into fur- 
ther exeeution in equity. In Khagendra Nath 
Ohatter ies v. Sonotan Guha(9) ‘Sanderson,0.J., 
(Roe, J.P) and Mr. Jostise N. В, Chaterjea’ 
applied the dostrine without any referenee to 
the question whether the right to elaim аревібе 
performanse was or was not subsisting. 


It was argued on behalf of the respond.. 
ent that althongh their Lordships of 
the Judieià] Committee did not expreesiy 
refer to this questicn the eate of Potter v, 
Fotter (£) on whieh they rely recoznises 
this limitation of the dostrine. This ia no: 
donbt correet’ as will appear from the fol- 
lowing passage in the judgment of the 
Master cf the Rolls. 

"It will be thesame, where vendor «omes 
for epesifie performanee and the agreement is 
admitted. No dcubt, but on sueh admission 


(6) 20 Ind. Сав £03; 18 0. W. М, 445; 19 0. І, 7, 


18, 

+7) 28 Ind Cas, 930; 42 C. 803; 17 Bom. L. В. 426; 
91 0. L. 1. 231; 28 M, D, J. 548; 19 C. W. N. 250; 15 
А L.J. 229; V7 M. L. Т 148:2 L, W, 268; (1916) M. 
№. №. 621; 42 I. A. 1 (P. 0. 

. 45 (1760 1 Ves Sen 437 at p. 441: 27 Е В. 1128, 
(9) 81 Ind. Cas, 987; 20 О, W. N. 149, - 


x 


e 
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it will be sonsidered- asan- agreement from 


^ the time of transastion ; so that on в bill 


by either party, the Court must have deerced 


EN exésution, the , estate as teatator’s from June 
ae 1744, and the money the vendors", 


But at the same time the fast cannot 


© be overlooked that -their Lordships of ‘the 
^ Jndisial Committee were dealing. with an 


б Lordships would have referred to it, 


agreement entered into 30 or 40 years 


‘before™ the suit ard df the question of limi- 
“tation. for enforsing а elaim fcr speeifie | 


"performanee "was aonsidered material their 


‘be deerecd by . reason of - 


is the further faej in this eare that the 
defendant No.2 із in  pcssession of tle 
land in suit. If the plaintifi’s elaim is to 
the trensasticn 
not being elothed* in thcée legal forms to 
‘whieh finality attaches after the bargain 


bas been acted upon, she eould only "do: 


во in equity by making reatitution in respest 
of the property which Gholam Horaain 
obtaired from defendant No, 3. Stieh 
restitution is row. ірровєіЫе by the reaéon 
of the fast that the property has been old 
fo a third party. ‘J, therefore, thirk that 
on there grounas the plaintif i is not entitled 
to adeerco. 4 ‘ 

lt is rext argued on behalf of the 
reeponcent that the plaintiff had denied in 
ihe plaint ibat the deferdant Ко, 2 was a 
lora fide ycrel:arer f1cm deferdant No, 3 ard 
although tbe Fist Ocurt cecidcd this iesne 
against tke plaintiff, she was entitled to a 
decision of tLe Appellate Court on the point. 
It seems to me that there is no substanee 
in the argument. The lower Appellate 
Court expressly find that defendant No. 2 
was in possession and not defendant No. 3 
and elearly meant to find that the defend. 
ant No, 2 was а bona fides purehaser, 
Besides even as benamidar of defendant 
No. 3 he is entitled to take any defense 
that the cefendant No. 3 might have taken 
and if is immaterial whether the title vests 
in the one or the other. Gur Narayan v. 
Sheo Lal Singh (10). 

Upon this view of the ease І deeree the 
appeal and ditmissthe plaintifi's enit, But 
in view of the faet that if this qrestion 


had been raised before the lower Appel-. 


(10) 49 Ind. Cas, 1; 17 A. L. J. 66; 86 M. L. J. 68; 
91. №: 2305; 1 О.Р L. R. (Р. О., 1; 46 C. 668; 28 C. 
W. N: 621; 12 Bur. L, T, 122; 46 L, A. 1 P, О. 


There 


late Court an appeal to thia бозан might 
not have been nesessary, the defendani- 
appellant though suscessful must pay the 
возів of the respondents in this appeal. 
He ie, however, . entitled to the eoste of the 
Courts below from the plaintiff, 


B. N. 
Appeal allowed. 


BOMBAY HIGH COURT. 

LxrrEzsS ParExT ArPz,L No, 18 c» 1991, 

Desember 2, 1921. ` 
Preieni :— Sir Norman Maeleod, Кт, Chief 
Justise, and Mr. Justiee Shah. 
SITABAI ZOKAPPA MHETRE— 
PraiNTIFF-— ÁPPELL:NT 
versus 
KESHAVRAO PARVATRAO КАТЕ-.. 
Derrrparr— RESPONDENT. 

* Limitation Act (IX of 1908), Bch. I, Art. 182— Step. 
4h-aid. of execution — Instalment decree—Several instale 
ments due— Application for recovery of one inatalment, 
whether saves time. 


Where a decree directa instalments to be paid on 
particular dates an application which asks for the 
assistance of the Court for the recovery of one of 
several instalments due at the date of the application 
is a step-in-aid so as to start a new period of 
limitation with regard to all the instalments then due, 
Ep. 170, col. 2.) 

Letters Patent Appeal from the desision 
of Mr, Justiee Pratt, in Appeal No, 32 of 1921, 
against ancrder passed by the Firat Clase, 
Бобогдіпаіе Judge at Poons, in кишш! 
No. 3J of 19:9, 


Mr. Coyajes (with hia J, В. URGES), 


. for the Appellanis. 


Mr. V, D. Limays, for the Reepordent. 

JUDGMENT.— The plairtiffs in this anit 
got a dceree on the 24ih July 1608 for 
Re. 6,608 with interest on Rs. 6,500 at twelve 
annas per eent. per mensem, The deeree wag 
made payable by instalments cf Rs, 1,0)0 
erab. The firat instalment was to be paid 
at the end of Ashad Shake I£31 sorrespond- 
ing with July 1909. Apparently nothing 
further was done by the plaintiffs although 
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, no instalments had been paid under the desrse 
until the 7th of April 1914 when an order 

. was made making the dearee final fer the 
sum beeome due, It is strange that that 
order was made as it was absolately unnesess- 
ary, But it hes been- made, and, therefore, 
it must be sonsidered that that order.. kept 
the desree oliye, 

In Desember 1915 the first Darkhast was 
filed, At that time all the instalments 
payable under the ‘девгее had beeome due. 

: But wo have.not been told to what instalments 
the Darkhast related. The Judge says that 
that Darkbast fell through on aecount of the 
plaintiffs lashes, Bat it is admitted that 
the two instalments for 1909, 1910, with 
.interest had been paid. Tbe next Darkhast 
was filed in November 1918 to resover the 
instalments whieh fell due in 1911, 
1912 and 1914, The Judge said that 
thatDarkhast was evidently time-barred, and 
it would be so unless the Darkhast of 1915 
sould be considered as в step-in-aid of 
"exeeution with regard to the instalments 
which were sought to be reeovered in the 
Darkbastof 1918. However that may be, 
exesution proseeded under the Darkhaet of 
1918 and reeoveries were-made. It appears 


‘from the Darkhast that the instalments for: 


1914, 1915, wera firat entered in it but were 


afterwards struck ont, во that ‘the Court did: 


not pass: any order with regard to those in- 


‚ stalments by whieh the plaintitta; right to- 


recover them- was reserved, 


The present Darkhast was “filed i in 1919 to’ 


resover the instalment for 1914, I9 5. These 
instalments were elearly bored. at the 
date of tke Darkhast, unless the previons 


Darkhast of 1918 sould be sonsidered as a. 


step-in-aid in respect of all the instalments 
. then due, and a point arises for which we cau 
find no direct authority. : 

We have been-referrei to: the decision in 
Nepal Ohandra Sadoothan v., Amrita’ Lall 
Sadoothan (1) where the decree directed 
not only that possession should be given by 

.- the execution-debtor but also" that he should 
pay costs, The plaintiff first sought execution 
with regard to the costs, reserving his right 
to execute the decree for possession, and three 
‘years later when he sought execution of the 

` dec:ee for possession he was met with the 
contention that he ought to have done so 


* (1) 26 C. 88; 18 Ind. Dec, (x, s.) 1169. 


when he executed the decrea for costa. 
But this sontention was disallowed on' 
the ground that an application for 

partial execution of. a: decree would be. a 

step in aid with regard.to the whole десгев, ` 
No doubt there isa considerable differance . 
between a decree which directs several things 

to be done by the defendant without specify. ' 
ing any particular date or dates for their 

performance, aud a dseree which directa: 
instalments b» be paid on particular dates; | 
but we soe no reason why a Darkhast, which 

aska for the assistanee of the Conrt for the 

recovery of one of several instalments due at 

the dats of the Darkhast, should not be 

considered a3 a step in aid so as to start a 

new pariod of limitation wih regard to all 

the instalments then due, In опг opinion the ' 
appeal shou'd ba allowed and the Darkhast ' 
shou'd proceed with costs throughout, 


J. Р, 
Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM O»sI3i44« Dedage: No. 96 
- ок 1990, 
July 8, 1921. 

Present: —Justice Sir Asutosh Mockarise, Кт.,, 
and Mr. Justice Bueklard, 
JOGENDRA NATH SAHA 
OHAUDHURY anp oraers—Derenrasts 
—~ APPELLANTS 

versus | 
Mahraia JAGADINDRA NATH P 
ROY BAHADUR-—PLAINTIFF ANDOTHERN-— , 
Dsrrwo:nvs— RESPO DENTS. 

Civil Procedure Code (Act V of 1908), вз. 19, 21— . 
Jurisdiction, territorial, doubt as to— Decree, setting aside 
of —Bengal Tenancy Act (VIII of 1886), s. 10?-B (3). ` 
Record of Rights—Presumption. as to correctness— . 
Burden of proof— Adverse possession— Land. subject to . 
destructive action of river—Diluvion and re.formation 
—Conditions to be fulfilled — Landlord and tenant— 
Adverse possession, nuture of, = ` 


In view of the provisions of sections 18 ,and 21 : 
of the Civil Procedure Code, the decree of a Trial 
Court cannot be set aside on the mere ground that. 
there is a doubt whether the Court had territorial ` 
jurisdiotion over the subject-matter of the suit unless 
there has been a failure of justice [ p. :72, col 2] 

Under the provisions of section  03.B (8 "of the 
Bengal Tenancy Act the entries in a finally published. 
Record of Rights must be présumed to be correct- 
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until proved by evidence іо be incorrect, and the 
burden of proof lies prima facie on the person seeking 
to establish their incorrectness But the question 
„оп whoni the initial onus lies loses its importance 
' &nd:becomes immaterial when each of the contest. 


ing parties adduces evidence in support of his case.§ 


[pr 172, col 2: p. 178, col, 1]: 


- The question of the acquisition by adverse posses-~ 


Bion of title to property which is subject to the 
destructive action of ariver should be investigated 


on, the: basis of when diluvion commenced, and. 


when re-formation took place, and the person setting 
up such a title must prove, either that he had by 
adverse possession acquired such title since the date 
of re-formation and before the commencement of 
litigation, or that he had acquired such title to the 
extinction of the title of the true owner before the 
date of the diluvion, [p '74,col ;p 178, col, 1] 

In a case between landlord and tenant, to render 
the possession of the latter adverse to the former, 
such possession must be actual, visible, exclusive, 
hostile and continued during the -time necessary to 
create a bar under the Statute of Limitation, because 


the tenant’s possession of land can commence to be. 


adverse only when the title adverse to the landlord 
is asserted, or the landlord becomes aware of the 
encroachment [р. 175, cols ! & 2.] 

App:al against a decree of the Offieiatirg 
Subordinate Jadge, First Court, Pabna and 
Bogra, dated the 29th February 1920, 

FAOTS appear from the judgment, 

Dr. Dwirka Nath Mitter (with bim Babu 
Manindra Nath Banerje3), for the Appellante, 
My first sontention is that the subjeet- 
matter of the litigation bsing ontside the 
losal limits of the juriadistion of the Sab- 
ordinate Jadga of Pabna, the Triel Court 
had no’ power to decide the suit. 
Secondly, the Court below ought to have 
found that the land in dispute is som- 
prised in the paint éaluk held by ms under 
the plaintiff. 
published Rsaord of Rights prepared under 
Chapter X of the Bengal Tenansy Aat. 
It is for the plaintiff to establish by poaitiva 
evidenes that the entry in the Rasord of 
Rights is incorreet. Səsə sestion 103B (3) 
of the Bangal Tenansy Ast, Lastly, my 
submission is that unler no siraumstanoes 
ean my title by adverse possession be 


defeated by the plaintiff. Sinsa re-formation . 


and previzui ta the dilavion the laud is, 
and was in, my possession. My title by 
adverse possession is, therefore, samplete and 
indefeasible. 

Babu Dwarkanith Ohekravarty (with him 
Babus Ramukanta Bh.ticcharies, Jotintranath 
Lahiri, Krisina Kamal Maítra and Heramba 


Lai Sanyal), for the Respondents — The first ` 


eonteütion as to jurisdistion is unsubstantial, 


It is so entered in the finally: 


-On the svidenee, if everything is taken in 


favour of the defendante, it is at most 
a ease of doubtful territorial jurisdistion. 
It bas not even been suggested how the 
defendants are prejudiced by this asrump. 
tion of jurirdietion. See seetions 18 and 21 
of tke Civil Procedure Code. Refers to 
Midnagur Zemindary Oo. v. Kumar Naresh 
Narain Rey (1), As regards the identity cf 
the disputed land with the Mavza Khairaddi 
Kondi, the evidenee is eonelusive in cur 
favour. The questicn of onus hardly агікев 
in the present appeal beeaure the Trial ‹ ourt 
саше to its oonelusions on the point after 
a enrefol sorsideration of the evidenee 
addused by both the parties. Refers to 
Kundan Lal v Begam unnisa (2) and Setu- 
ratnam Аїџат у, Venkatachala Gounden (8), 
On the questícn of adverse possexsion my 
submission is that the defendants having 
failed to establish that their alleged title 
by adverse possession was ecmplete before 
the diluvion began and was sompleted 
after the reformation, the title to the 
land remained in the real owner and the 
defendants acquired nothing by their possess- 
ion. Refera to Secretary of State for India 
v. Krishnamont Gupia (4), Moreover, the 
other essentials of adverse possession, 
namely, sontinuity, publieity and extent ete, 
were also absent in the present ease. 
Refers to  Eadhamont Debi у. Collector 
of Khulna (5), Jogendra Nath Roy v. Baladeo 
Dos (6) and Amrita Sundari v. Shera, ude 
din Ahmed (7). 

‚ De, Dwarka Nath Mitter replied, 


JUDGMENT, 
: Моокевзев, J.— The subjest-matter of the 
litigation which hes eulminated. in thia 
appeal is a large trast of land known as 
Mauza Edalair Kandi otherwise  ealled 


. (1) 65 Ind, Cas. 833; 33 C. D. J. 497 at p. 499. 
К d Ind, Cas, 837; 22 C. W, N, 937; 8 L. W. 233 
t 
(8) 56 Ind. Cas, 117; 47 I. A. 76; 43 M. 567; (1920 
м. W. N. 6u: 27 м. L. z 102, 111. W, 399; 38 M. D 
. 476; om, L, B. 578; 18 A. L.J. 707; 
N.485 P.O.) : geom 
^4: 29 C. 515; 29 T. A. 105 6 О. W. N. 617: 4 
L. В, 637: 8 Bar. P. О. J. 269 (P. О.). ^ Bons 
E 27 © бй 27 І. А. 188; 4 C. W. №, 597, 2 
om. 1. В. 592; 7 Бат, Р. О. 3.714; 14 Ind. D 
(х. 8.) 617 (P. 0.). RO 
(6. 120 W.N. 127; 35 0. 98"; 6 C. І, J. 785, 
(7) 29 Ind. Cas. 166; 19 О. W. N. 565, 
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Khairaddi Kandi. The plaintiff-respondent, 
the Maharaja of Natore, elaims the disputed 
property аз somprised in his Zsmindari 
whieh formerly bore Touzi No. 429 of the 
Collestoráte. of Rajshahi aod now bears 
Touzi No, 2166 of the Vollestorate of Pabna. 
In 1910, in the sourse of Cadastral Survey 
proseedings unter the tenth Ohapter of the 
Bengal Tenaney Act, а dispute arose between 
the plaintiff and the defendantr, who slaimed 
that they were in possession of the laud 
now in snit as eomprised in a paini taluk 
known as Goslnagar Milda^ held by them 
under the Maharaja of Natore. The objee- 
tion taken by the defendants under seation 
103.A of the Bengal Тепапву Act was 
allowed by the Assistant Sattlement Offiear 
on the 5th Septemher 1911. The Resord 
of Rights drawn up on this basis was 
finally publisked on the lst Augost 1914. 
On the 14th‘ April 1919, the Maharaja of 
Natore instituted the present suit for 
establishment of his title, for deslaration 
that the disputed village was not eomprised 
in the patni taluk held under him by the 
deferdants, for resovery of possession with 
mesne profits, and for ineidental reliefs, 
The defendants resisted the elaim on the 
ground that the Revenue Authorities had 
eorrestly held that the disputed village 


was comprised in their pajni, and 
that if it were found to lie beyond 
the ambit of the patní, the defend- 


ants had asqnired a good title by adverse 
possession for the statutory period, The 
defendants farther urged that the Subordi- 
nate Judge of Pabna had no jurisdietion to 
entertain the suit as the land was situated 
within the Distrist of Faridpür. The Sib- 
ordinate Judge overruled the contentions of 
the defendants and deereed the claim with 
eosts.. Oa tbe present appeal, the desision 
of the Subordirate Judge has been assailed 
on three grounds, namely, first, that the 
Tria] Court had no jurisdietion to entertain 
the suit; sesondly, that the land is somprised 
in.the peini. taluk held by the defandants 
and thirdly, that if the land be found to have 
been situated keyond the limits of. the 
paini taluk, the defendants hays, aequired 
an indefeasible title by adverse possession for 
the statutory period. | | 
The first ground is plainly unsubstantial. 
Festion 13 (1) of the Bengal Oivil Courts 
Ast, 1087, lays down that the 1.081 Govern- 
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mont may, by nolifieaiion in the offiiial, 
Gizotte, fix and alter the lasal limits of the 
jurislietion of any Civil Oourt under the 
Aat. The jurislistion list dated the Зей 
Jane 1903 shows that the Distrist' of 
Pabna, where the Sabordinats Jadga axar- 
eise» jurisdiction, e»mprisss alltha mousahi 
Gioslusiva of tho игл in sait) domireated- 
and surveyed in the Survey of 1850 55. 
Consequently, no weight aan bə attached 
t» the sontention of the. defendants "that: 
the river Padmi із the boandary between 
the distristy, and. that the river‘ has sc 
shifted-is ressnt узлгз aa to tranafée the 
disputed lind. fron thoe jarisdiesior: of the- 
Pabna Coari t» the jirislistion- of- the 
Faridpur Одаг%.: Bat even if-it were дой. 
aded that the shifting river should Ыз 
assented. aa tha boundary- for the purp 36 
of determining the jarisdistion of a Ooart 
under the Bengal Oivil Courts Ast, 1857, 
the objestion taken by the defendants is 
futile, -Their sontention is that the old 
main stream of the river t; the sdath has 
basome a shallow small straam and-aa old 
shallow stream to tbe north has :bseome 
the new main stream. The evidense adduded 
in sapport of thia allegstion is: not sabis- 
factory, and seriainly not sonelusive, As 
no map w33.prepared forthis puroose, "it 
ia impossible for us to say whish. is the 
main shanoel and whieh is the subsidiary 
eaannel of the rivar, Besides, вз was 
pointed out by this Court in the sase of 
Midnapur Zsmindiry Co. v, Kunar Naresh 
Narain Roy (А), where a similar objection was 
nisassassfully urzed, tha aontention of the 
defendants sanno: possibly pravail tia view 
of. the provisions of səstiona 18 and 21 of 
the Civil Proselure Oode, evan if it ‘be 
assumel that is is duibifai whether- thd 
property .lay within tha -jarisdistioa of tha 
Pabna Ooart or the Fariipar -О›аеб, - tha 
deeras of the Subordinate Jadgs» eaan >t bà 
set aside, as it has not bean. sugqgostel, 
mash less establishad, that thera has bisi 
a failure of jaaties. The firat osaben ioa 
must sonsequaatly ba ovarruled. 

Tne sesoid ground raises the quostiop, 
whathar the dispatel villaga waisn is ad- 
mittedly koown as Hialair Kəndi or 
Khiiralli Kandi is somprised in the patni 
talu’ Goalnagar Maidah which is hell by 
the defeniaits uader the, Maharaja of 
Netore. Toe burden of proof lies preña 
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facie upon the plaintif to establish the in- 
eorreetness of the entry made іп the Gnally 
published Reo:rd of Rights whieh must be 
presumed : іо be oorrest until proved by 
sviderca to be ircorreat under suL-seetion 
(3) of sestion 103 B of the Bengal Tenaney 
Ast.~ But for this sirsumstanse, it sould 
not be presumed that because the defendants 


hold a patni taluk under the plaintiff, a partie. 


eular traet in dispute is comprised within the 
terre, Frotcp. Ohandra Rcy v. Judhister Das’8), 
Sheodeai Poy'v. Ohatoorbhuj Foy (9), борі 
Debi v. Lovenath Tewcri (10). But where, as in 
the présent баке, evidense has been adduced by 
eaeh* of the contestants in support of their 
respestiva eases and the relcvent fasts are 
before the Court, the question of burden cf 
proof is immaterial, and importanee should 
nob ba atteshed to the question on whom 
the initial onus lay; see the observations 
of Viscount Haldane in Kundan Lal v. Begam- 
un-nisa (2) and of Sir Lawrence Jenkins ia 
Seturatnam Aiyar y. Venkatachala Gcunden 
(3). When we approash the evidence 
from this standpoint, what is the positior? 
Two fasts are undisputed, namely, first 
that the disputed trast is situated with- 
in the Zemindary cf the plaintiff, and 
tesondly, that the defendants hold under 
the plaintiff a pctnd tilut known as 
Goalnagar Maldeh. The dispute is whether 
the village in aontroversy whieh is known 
вв` Edalair Kandi or Kbairaddi- Kandi is 
The plaintiff asserts that the 
answer Sahontd be in tbe rezative. The 
deferidants contend that Goalnagar Maldah 
ircludes Edalair Kandi or -Khairaddi Kandi 
and also Maldah. The Subordinate Judge 
has found that the ease forthe defendarts 
has been sompletely negatived by the evidenss 
&dáueed on behalf of the plaintiff. The 
maps exhibited.in the Trial Court, namely, 
the Survey maps made іп 18:4 of Hlalair, 
Kandi, Khairaddi Kandi, Maldah, Dhalah 
and Dhurai as also the Doarah Survey map 
made in 1369 show  eonelusively that 
Edalair Kandi or Khairaddi Kandi is a 
distinet &cusoh from Maldah, This is also 


à 


(8) 23 Ind. Cas, 69; 19 C. L. J. 408; 19 C. W.N. 
148 


(9) 8 Ind. Cas. 785: 12 ©. L. Ј. 876; ` 
(10) 11 Ind, Cas, €93; 19 0, Ў. N, 142, 


“the Motzah Atravi and to 
‘the Moczah  Goslnagar Maldab. There 
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torne out by the mouscwar register 
and the mahalwar register of Pergara 


Ohapila and the general register of revenuc- 
paying lands. It ia further eorroborated 


‘by а large body of oral evidenee on the 
reoord, and fcr our present purpoce it is 


во вієпё to refer spesially to the statement 
of Raj Mohan Dar, one of the witnesses 
examined by the defendante, who assert- 
ed in examination-in-shief that  Khairaddi 
Kandi before diluviom was high enough 
to be beyond the reaeh of water even 
during the raine, and that: to its north lay 
its south lay 


sould beno doubt ав fo} 
of the statement made Бу the 
witness, because be added that there 
were pillars to demareate the boundary 
between Khairaddi Kandi and Goalnagar 
Maldab. There ear, in our opinion, ba no 
room for doubt that the Subordinate Judge 
has correctly held that Goalnagar Maldah 
is merely another name for Maldah and 
that Edsliar Kandi or Khairaddi Kandi is 
а quite distinet village. 16 is not disputed 
that one Bhairab Chandra Mezumdar was 
the holder of the p:íni under the Maba- 
raja of Natore and that it ultimately pass- 
ed into the hands of Fakrnddin Ahmed 
alias Ázimuddin  Ohaudhury. The р:/в; 
tulik was sold for arrears of rent, and 
on the 5th Desember 1881, the defendants 
besame purchasers at the. exesntion sale in 
the name of their offieer Beni Madhab 
Ohaki, The рїї taluk whieh was thug 
brought to sale was expressly stated in 
the sale eertifisate as situated in Goalpagar 
Maldah, prima fac'e, then, the defendants 
are entitled to possession of lands som. 
prised in Goalnagar Maldah, and they must 
eonscquently prove that the disputed land 
whieh is known as Edalair Kandi or Khair- 
addi Kandi is part ‘and pareel of Goalnagar 
Maldab, This they have signally failed 
io establish. Reliance has been placed by 
the defendants on the plaint dated 13th 
June 1£82, the deeree of the Trial Court 
dated 17th January 1883, and the deoree 
of the Appellate Court dated 21st Septem- 
ber 1888 in a suit instituted by the Official 
Trustee of Bengal as trustee to the estate 
of one Pogose of Oaleutta against some 
permons for resovary of possession of twelve 
bighas of laud, ‘In the plaint it was stats 


the meaning 
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ed that the lands then іп ` dispute were 
situated in " Goalnagar Maldah sommonly 
ealled EKhairaddi Kandi,” The title of 
Pogose is, however, trasod to an exeaution 
sale held on the 19th November 1879 for 
the realisation of a rent deeree obtained 
by Pogose against Fakruddin Ahmed alias 
Azimuddin Ohaudhury. The subjeet.matter 
of that sale was land and buildings of what 
was known asthe Maldah Faetory, dessribed 
as situate in Mouzah Khairaddi Kandi. This 
alearly does not establish that Khairaddi 
Kandi was in fact identisal with Goalnagar 
Maldah; indeed, it may be a matter for 
eontroversy whether notwithstanding the 
eomprehensive terms of sestion 13 of the 
Indian Evidense Aet as explained in the 
deoision of the Judieial Committee in Dino- 
moni Ohowdhrani у. Brojo Mohini Ohowth- 
-rant (11) the litigation between Pogose and his 
adversaries could betreated as an іпвіапое 
in whish the ‘right now in dispute was 
slaimed, reoognised or  exereised. Apart 
from this, we have the fact that notwith- 
standing the ‘eale of the  fastory 
on the 19th November. 1879, the patni 
зав sold at- the instanee of the Mabaraja 
of.Natore nearly two. years later on the 
.bth Desember 1881. We agree with the Sub- 
ordinate Judge that this tends to show that 

' Az muddin Ohaudhury held the fastory and 
the paint taluk in two distinot rights ; the 
firat passed to the Offisial Trustes as Trustee 
to the estate of Pogose, the sesond nltima- 
.tely passed to the present defendants, This 
is also confirmed bythe sireumstanee that 
the objection urged to the alaim of the 
Official Trustee that his title had been 
‚ superseded by that of the auetion-purehaser 
of the patni -taluk was поё upheld, The 
вавә for the defendants is not further 
advaneed by the reeitals (assuming them 
to beadmissible in evidenee) contained in 
the-darpaini lease granted by oneof them 
to Prosanna Kumar Ganguly on the 12th 
September 1582, and, the desree dated 6th 

. November 1903 in a partition suit amongst 
. members of their family ; these recitals do 
not eontain even an assertion of right or 
. slaim with regard tothe property now in suit, 
‘but only an allegation that а traot of land 
ig known by one of- three-alleged names 
(11) 29 1, А. 24; 20 0.187, 8 б, W, N. 386; 12 M, 
_L, J; 88; 4 Bom 1, R 187,8 Sar, P, 0,7, 224 (Р, O.), 
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" Mouza Goalnagar Maldah alias Edalair 
Kandi sommonly ealled Khairaddi Kandi. ” 
There is, in our opinion, no eseape from 
the conslusion that the Subordinate Judge 
has sorrestly held that the lands of Edalair 
Kandi or Khairaddi Kandi are wholly 
outside the lands of the Pain? taluk Goal. 
nagar Maldah or Maldah held by the defend- 
ants under the Maharaja of Natore, The 
sesond ground eonsequently fails: | 


‚ "The. third ground raises the question, 
.whether the defendants have asquired in. 


defeasible title to the disputed land by 
adverse possession for the statutory period. 
The hypothesis that they have aequired 
sugh title is found hedged all round by 
inextrieable diffisulties, when we bear in 
mind a fundamental fast, whieh is admitted 
by both the parties, namely, that the 
disputed site has been subjeet tothe des. 


.trustive setion of the river Padma. The 


ease for the plaintiff is that the diluvion 


;sommensed shortly after the revenue survey 


operations of 1-54 and that the land was 
re formed towards, the end of 1997 or 
the early part of 1908. . The onse for the 
defendants is that the diluvion began only 
so late as 1886, and that the land was 
re formed in 1964. The determination of 
the question, when the. diluvion sommensed 
and when the re-formation took plase, depends 
upon the appresiation of sonflieting oral evi- 
dense Tho Subordinata Judge has, upon a 
sareful analysis of that evidenee, held that 
the dates indieated by the respective parties 
sannot be aseepted as absolutely eorrect. Не 
haa found that the testimony of the witnesses 
points to the sonelusion that the diluvion 
sommensed about the year 1890 and that 
the re formation took plaee during the early 
months of 1908. The evidense has been 
plased before us, and we see noreason to 


_ differ from the view adopted by the Subor- 
_dinate Judge, 


The question of aequiaition 
of title by adverse possession must eonsequ- 
ently be investigated on this basis. In 
this sonnestion, it is important to bear in 
mind the deeision of the Judieial Committea 
in Secretary of “tate for India v,- Krisknamont 
Gupta (4) whieh overruled the ease of 
Koly Ohurn Sahoo v. Secretary of State for 
India (12) desided by a Full Beneh of 


(12) 6 0. 725; 8 О. L. R00; 4 Shomo L,R, 05; 3 
Ind, Deo. (н, в.) 470. К | 
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this Ocort in 1881. Lord Davey relied 
upon the rarlier decision of the Judisial 
Committee in Trustees § Agency Oompany 
wv. Shot (13), їп support of the proposi- 
tion that соп the dispossession of a ‘tres 
passer by the tz: major of the flsods, the 
eonstruetive-possession of the land is in the 
trne owner;in cther words, the land after 
submersion besomes dereliet, and so long as 
it remains submerged, no title ean be made 
against tbe- true owner. If we apply this 
elementary principle to the eireumstanses of 
the present ease, it follows that the defend- 
ants, in order that they may suseeed on the 
strength of title by adverse possession, must 
prove, either that they had by adverse posses- 
Bion aequired sush title sines the date of 
re.formation and before the sommensement 
of this litigation, or, that they had acquired 
push title to.the extinetion of the title of the 
&vue owner before the date of the diluvion. 
-As regards the first alternative, the defend. 
ants  sannot possibly sueeeed,  bedause 
-at the date of the institution of the suit 
on the 14th April 191%, only eleven years 
had elapsed from the dats of the re-formation, 
-As regards the second alternative, the 
‘defendants sre in a similar jeopardy. 
The best attested instances of alleged 
possession do not extend beyond the 3rd 
February 1881 sonsegnently not more than 
nine years: had elapsed when the diluvion 
.took place in 1590. There is thus по esaape 
-from the conslusion that even if we assume 
that the defendants were in aetnal oseupation, 
their possession did not extend over the 
“gtatutory period of twelve years either before 
.the diluvion or after the re formation. ` In 
addition to this, it is equally elear that the 
possession they allege does not satisfy the 
„test formulated by Lord Robertson in Radha- 
mont Debt v, Collector of Khulna (5), 
“namely, that the possession must be adequate 
ia continuity, in publieity and in extent of 
‘area to take the title out of the true owner, 
Referense may also be made to the deeision in 
Jogendra Nath Hoy v. Baladeo Das (6), which 
is an authority for the proposition that the 
possession required must be astual, visible, 
exelusive, hostile and continued during the 
time nesessary fo ereate a bar under the 
Statute of Limitation, See also Amrita 
Sundari у. Sherajuddin (7). This is speeial- 
(18) 1888: 13 App Cas. 798; 58 I4 J, P, C, 4; 69 
b р, 677; 37 W, Е, 483; 58 J. Р, 182 , 
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ly necessary in а ease between landlord and 
tenant, because as explained in Ishan Ohandra 
v. Ra a Bamranjan ( 4) the tenant’a possession 
of the lands eneroached проп ean sommense 


' to be adverse only when the title adverse to 


the landlord is . asserted or the landlord 
besomes aware of the eneroashment; this is 
essential to enable the tenant to aequire title to 
a limited interest by adverse possession there: 
of ; see also Gopal Krishna v. -Lakhiram (15), 
Saruda Kripalala v. Akhil Ohandra Biswas 


(16), Muthuraku Thevan v. Robert Gordon Orr 


(17). The defendants thua find themselves in a 
situation of muoh embarrassment from the 
points of the view indisated and it is super- 


flaous to investigate in detail how far the 


evidenee of alleged possession is trustworthy, 
but we-may add that.no solid. arguments have 
been &dvaneed to shake the eonslusion of the 
Subordinate Judge that evidenee is on the 
whole unreliable, There is little doubt that 
so far bask as in 1881, steps were taken by 
them tofabrisate evidenee of possession by 
the aeseptanes of eollusive kabultyats whieh 
either related to fietitions tenansies or to 
lands situated beyond the limits of Khairaddi 


‘Kandi alias Edafair Kandi but designedly 


misdeseribed as somprised within the ambit 
of its boundaries, We agree with the Sub- 
ordinate Judge that the defendants have 
signally failed to establish their alleged ad. 
verse possession of the disputed lands so ав to 
exiinguish the title of the true owner. 

The result is that the decree of the Sub. 
ordinate J udge ‘ia affirmed and this appeal 
"dismissed with còsta, 


BUCKLAND, 4, —I agree, 


W, 0, A. È Ю.И, 
Appeal désmtsad, 


* (14) 2 C. L, J. 125, 


(16 .14 Ind. Cas. 212; 16 C. W, N. 634. 
(16). 41 Ind. Cas, 580; 28 C, І, J, 18; 21 C. W, N, 


903. 
(17) 10 er Cas, 575; 35 M. 618; 21 M, L, J, 615; 
10 M. L, T. 
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“BOMBAY HIGH. COURT. 
©ксонр Отт, Appzat No, 5 or 1921. 
* December 8, 1521. 

Fresent ; —Sir Norman Maeleod, Kr, 
‘Obief Justice, and Mr. Justice Shah. 
VINAYAK KESHAV GULVf— 
PLAINTIFE— À PPELLANT 
versus 
BALA SHIVRAM HINGNE— РеғЕнрахт 

= — RESPONDENT, 
Adverse possession—Mortgaged land — Possession, 
when - adverse—Suit for possession—Title in plaintiff— 
Burden of proof. ` . 


In case of mortgaged land there can be no ques» 
tion of adverse possession unless the party claiming 
adverse possession had come into possession not 
only against the mortgagor but also ‘against the 


rtgagee. А 
E ws suit for possession the onus lies on the 
defendant to prove'that the plaintiff having proved 
title is not entitled to possession of the suit property. 


Second appeal from the desision of the Joint 
Judge, - Poona, in Appeal No. 827 of 1919, 
reyersing в decree passed by the : Joint 
Subordinate Judge at Khed, in Oivil Suit 
No. 732 of 1917. 


Mr. Ooyajee (with him Mr, P. В, Shingne), 


the Appellant. 
А М. Н. Mehta, fcr the Respondents, 


JUDGMENT.—The plaintif sued for 
porseseion of the suit property on the ground 
‘that he had Purebased it from. one Shripati 
on the 7th February 1916. The suit prop- 
erty together with eertain other property 
was oroe in the ownership, of Tabaji, who 
will be found atthe head of the pedigree 
at page 1 of, tbe print. The property was; 
mortgeged in 1880 by Shivram the san and 
Bhau the grandson of Tabaji. In 18:2, 
Shivram redeemed his share while Bhau 
eontinued the mortgage by a fresh mort- 
gege, Exhibit 82. If the. property was 
slaimed to be joint and remained joint, £o 
that Bhan’s mortgage Was ® mortgage of 
‘an undivided kalf, then it could be said 
that Shivram and Bhau were tenants in- 
sommon, But that is not the eate which 
has been made ont by either side. Olearly 
the title to half the property whish was 
mortgaged by Bhau remained in Bhau, and 
the evidence shows that Shivram got pos- 
vecsion of his half skare. Thus the title 
remained in Bhau. The mortgagee, who 
was enlled as a witnece, ro doubt was 
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unable to say when the mortgage was res 
deemed, but it is found that the mortgage 
has been redeemed, There san be no 
question of adverse possession unless the 
defendants had come into possession .поё 
only against the mortgagor, but also against 
the mortgagee, But they have not: been 
able to prove that that is what has happen 
ed. It seems to me that the Appellate 
Court in reversing the deerce of thé lower 


Court has attashed: too mush importanes . · 


tothe question of boundaries, although the 
learned Jadge was satisfied that the diss 
puted pcrtion in this suit was in area 
about half of the land mortgaged in 1880; 
aud that its assessment was about the half 
of what wae then paid by the family. It 
seems, therefore, an inevitable dedustion 
that the suit property. is the share in the 
joint property whish fell to Bhau after 
Shivram had redeemed half the joict 
property. There is no reason why Shiv- 
yam’s family who are admittedly in 
possession of one half should now seek to 
elaim the other moiety withont definitely 
proving that they had been holding that 
moiety alversely against the world for 
twelve years, I think, therefore, that the 
onus lay on the defendants to prove that 
the plaintiff having proved title was not 
entitled to possession of the suit property. 


‘Therefore, the appeal must be allowed, 


the desree of the lower Appellate Court 
set’ aside, and that of the Trial Court re- 
stored with eosts in this Court and the Court 
below. 

' Inguiry ав to mesne profits from. the date 
of this Court's deeree for three years or until 
posression is given. 


3, Р, 


Appeal allowed, 
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RAM SAGAR MONDAL ©, ALEK NASKAR, 


CALOUTTA HIGH COURT. 
FULL BENCH. 
. Focu Benoa Берекенов No. 1 of 1921, 
In тв: Ogimixar Revision No, 5180r 1921, 
January 16, 1992. j i 
Present: —Sir Lanselot Sanderson, Kr,, Ohief 
Justise, Justice Sir William Teunon, KT., 
.. Justice Sir Thomes Rictardson, Кт, 
Mr. Justice Newhould and ‘Mr, Juaties Ghcas. 
RAM SAGAR MONDAL —2x» Равтт 
; — PETITIONER 


: versus 
ALEK NASKAR—Isr Panty anp BHOLA | 
NATH MONDAL—2x» Partr— | 
` Opeosite Partirs, i 

Criminal Procedure Code (Act V of 1898), s. 188, 
proceedings under — Obstruction of public way—Defend-' 
ant setting wp title— Magistrate, jurisdiction of, if 
ousted—Discretion of Magistrate to require party to 
assert his clam by cinil swit—Power of Magistrate 
to continue the proceedings on failure to do so—Con- 
struction of Statutes. 

‘Where in proceedings under section 133, Criminal 
Procedure Coda, arising out of an alleged obstruction 
of a way used by the publio, the defendant sets up 
a claim of right the Magistrate’s jurisdiction is not 
ousted even thongh he finds that the claim is made 
in good faith. [р. 188, col. 2; р. 186, col 2; p. 187, 
col. 2; p. 391, col. 2; p. 195, col. 1.] 

If the Magistrate does not consider such а claim of 
title to be well-founded, though he considers it to be 
made in good faith, hecan, in the exercise of his dis- 
cretion, allow the defendant a reasonable time to 
assert his claim by а civil suit and if the latter does 
not go to the Civil Court within such time or fails 
there, the Magistrate oan continue the proceedings 
under section 138, Criminal Procedure Code. [p 183, 
00]; 3 р, 186, col. 2; p. 187, col. 2; рг191, col. 2, р. 195, 
co, 1. 

On its own facts the case of Belat Ali v, Abdur 
Rahim (1) was not wrongly decided [р. 1€6, col. 2; 
p. 187, col. 1.1 | 

Per, Sanderson, O. J.—'The rules laid down in 
English cases should not be taken to bind a Court 
in construing an Indian Act. [p. 184, col. 2.] 

The proper course is in the first instance to 
examine the language of the Statute and to ask what 
is its natural meaning uninfluenced by any considera- 
tions derived from the previous state of the law and 
net to start with enquiring how the law previously 
stood, and then assuming that it was probably 
intended to leave it unaltered, to see if the words of 
the enactment will bear an interpretation in confor- 
mity with this view. If a Statute, intended to 
embody in a Code a particular branch of the law, is 
to be treated in this fashion, its utility will be almost 
entirely destroyed, and the very object with which 
it was enacted will be frustrated. The purpose of 
sucha Statute surely was that on any point speci- 
fically dealt with by it, the law should be ascertained 
by interpreting the language used instead of, as 
before, r6aming over a vast number of authorities in 
order to discover whut the law was, extracting it by 
a minute critical examination of the prior decisions. 
[р. +85, col. 1,] 


51) 80, ҮЙ, М. 148, lOr ud 70, 
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Norendra Nath Sarcar ve Kamalbasint Dasi, 28 C. 
55°; 23 I. A. 18; 6 Sar, P. О, J. 687: 6 M. L.J. 71:12 
Ind, Dec. (х.в,) 874 (P. C.':and Bank of England v, 
Vagliano, (1891) A. C. 107: 6) L. J. Q B. 145; 64 b, 
Т. 353; 39 W. В. 657; 55 J. P. 676, relied upon. , 

Per Teunon, J.—There is no reason why in а 
codifying enactment such as the Code of Criminal 
Procedure, the Court should introduce any rate of 
interpretation borrowed from the English Law. {ре 
187, col. 1.] ta 

In proceedings under section 133, Criminal Pro. 
cedure Code, when a claim nf private title is asserted, 
the good faith or bad faith of the defendant raising 
this plea is immaterial. [р. 187, col. 1.] > 

Sub-section (2) of section 188 does not appegr to 
favour the reference ‘of parties to Civil Courts, [p. 
187, col, 2.] 

Per Richardson. J —It is wrong in principle for 
any Court or Judge to impose fetters on the exercise 
by themselves or others of powers which are left by 
law to their disoretion in each case as it arises [ps 
190, col. 1.] i 

Rule against an order passed by the Subs 
Divisional Magistrate, Alipore, 

FACTS appear from the following Order of 
Referacce made by Mr. Justice Newbould and 
Mr. Justice Suhrawardy on the 23rd Aogust 
1921 :— 

This Rule is dirested against an order 
passed by the Sub-Divisionsl Magistrate of 
Alipore in proseedings under section 133 of 
the Code of Crimidal Prosedare, Ali Naskar 
and others instituted proseedinga under that 
sostion against the‘petitioners b3fore us, Rim 
Sagar Mondal aud another person, alleging 
that they had obatrueted a publia road. Ram 
S,gar Mondal showed cuse denying the 
existenes of the alleged public road and 
sattidg up a elaim to the land in dispute. Oa’ 
the 5th April last, the Magistrate passed tha 
following order: Mr 

“I hava heard the Vakils for both the 
parties, The sesond party eontend tha: in а 
criminal oà:e 1 heli tbat there was no 
pathway во the eonditional order ought to be 
diseharged, The Vakil for the first party has 
urged that this was а oase of assault and my 
ficditg cught not to bind the present parties. 
1 have givan з careful eonsideration to the 
arguments adyansed, І am of opinion that 
the claim of the second party though not sub- 
stantiated is not mere pretenes and is not 
raised to oust the jur/slislion of this Oourt 
bat it is raised bma fide, so І think that 
following tha ruliog laid down in Mentpur 
Dey v. Bidhu Bhuicn Sarkar (1), I will give 
the se:ond party a chanee to goto the Civil 
Oourt. The ғезора party should file a ease 
within reasonable time and I allow them time 


(1) £6 Ind. Сав, 140; 42 U. 153, 13 О, W. N, 1093, 
16 Or. L, J, 698, 
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till2bth May 1921 to do so, and if the szcond 
party does not go to the Civil Court within 
this time, thé trial will bs oontinued;* Pat 
up on.15th May 192)” The petitioner did 
not go to the Civil Ocart and on the 25th 
May'i921, the Magistrate refused to re eon- 
sider his order and directed witnesses to ba 
summoned. . "n 

“| Ou behalf of the petitioner if is eon. 
tended. that on tke Magistrate’s finding 
that the petitioner’s elaim was tora fide his 
'jurisdietion under seetion 133, Criminal 
Proecdure Code, came to an end and he was 
not juslified in continuing these proesedings, 
besause the petitioner failed to bring a su't 
in the Civil Court. On bshalf of the opposite 
party it is contended that tbe finding that the 
élaim, though made bona tide, was not.eub- 
stantialed, justifies the Magistrats’s order 
whish is supported by desisions of this Court, 
There is ample autbority for the general 
propcs tion that in prcceedings of this na‘ure 
в bon fide olaim of right raised by the rerson 
who is alleged to have obstrreted а public. way 
ousts the Mogistrate’s jurisdiation. This 
1ulé is slearly etated in Queen-Hmgress v, 
Bisssssur Sahu (2), whioh has b:en fregaent. 
ly followed. But in the sasa of Luciheo 
Narain Barer eo у, Ram Kumar (3), a distins. 
tion is drawn at page 573 between a alaim of 
right whieh the Magistrate thinks well. 
founded and elaim of right whieh the 
Magistrate dces not think well-founded bnt 
aonsiders to have been made bona fds, It 
was laid down that in the former ease the 
Magisirate will take no further proaeedings 
but in the latter be should allow the defend. 
ant an opportanity of asserting his elaim by 
&ivil proeeedings ard that if he does not go 
to a Oivil.Ccurt within a reasonable time cr 
fails there the Magistrate will proeced, 

Wo doubt the correstness of this view of 
the law. It seems to us that once the 
Magistrate bas found that elaim of right is 
made in good faith by the defendant he 
should stay proeeedirgs under section 133, 
Criminal Prceedure Oode. We think it would 
‘be a waste of his time for him to erquire whe. 
ther the defendant’s claim is well-founded when 
he has no jurisdietion to deside the question 
of right, Also it appears to us unfair that a 
personin possession of land under a lona fide 
slaim of right should be eompelled by the 
Magistrate's order to be the plaintiff in a civi] 

(2) 17 С, 562 at p, 565; 8 Ind. Dec. (x. в.) 914, 

(8) 15 0, 604 at р, 070; 7 Ind, Deo, (N:s) 960, 
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suit to maintain his right, A Magistra'e 
might have doubts as to the bong fiie of the 
defendant's slaim and give him an opportunity 
of bringing a suit in order to prove his good 
faith but that is quite a different matter from 
sompelling the defendant to institute a suit 
after the Magistrate hes held that his elaim 
is made bona fide. i 

In Luckhee Narain’s case (8) it was found 
that the Magistrate .was justified in coming 
to the sonelusion that. tke claim of right 
was not bona fide raited and his order 
diresting the removal of the obstrnetioa was 
upheld. But though the rewarks are an 
obtter dicium they have been followed and 
effeet given to them in at least one 
desision of this Court, Belat Ali ү, Abdur 
Rahim (4). In that case the same point 
arose вв arires in the present sate and 
ihe learred Judges, who upheld an order 
of the Magistrate similar to that passed 
in tbe present баве, cited the remarks in 
Luckhee Nerain’s cate (8) iu support of 
their desision, It is, therefore, necessary 
to make a R:ferenee to a Full Benah to 
give е вої to our opinion that-the Magis- 
trate’s orderis wrong, 

It is not пееезғагу to site a large number 
of eases in whieh the broad  prineiple, 
that а bona fide elaim cf right ousts tbe 
Magistrate’s jurisdiation under section 133, 
Oriminal Prosedure Code, bas been affirmed, 
ln many of them Zuckhee Naratn's case (3) 
has been relied on in support of this 
prineiple without any reference to the 
exeeption introdueed by what may be ealled 
the doetrine of two degrees of tona fide. 
In one of them  Nasaruddé vy,  Ahiluddi 
(5) Prineep, J, who was one of the 
Judges who desided Luckhee Narain’s cass(8), 
held that the Masgistrate’s order should 
be set aside on a finding that the plea 
was raised in good faith without any 
referenee to the distinstion between sueh 
a plea that is well-founded and one that 
is not well-fonnded. None of the other 
High Oourts in India appear to have 
made sush a distinetion, It will be suffisient: 
to site those sasea of this Court in whieh 
this distinction has been considered. In 
Mukunda Lal Dey v. Haribole Saha (6), 
Banerjee and Stevens, Jd., at the aoneluaion 
of their judgment reversed their opinion 


оп this point. Manipur Dey v. Bidhu Bhusan 
(4) 8 C. W. N. 143; 1 Cr, L, J. 70, 
(8) 3 О, W, N. 345, 
(6) 20, W, N. 654 
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Sarkar. (1) ів. the ease relied on by the 
Trying Magistrate. There though Sharfud- 
‘din, J., in his judgment held that the 
party should be referred to the Civil 
Court if the claim is not substantiated 
though raised bona fide. Tennon, Ј.. while 
holding, that the Magistrate must deside 
whether the queation was raised in good faith 
‘stated that he did not agree in all the reasons 
advansed by his learned solleague. The 
‘saso of Peary Lal Mullick v. Surendra 
Krishna Мінег (7), Peary Lal Mullick v. 
Surendra Kishore Mittar (8) same up to 
this Court twioe, In this ease the Magis- 
‘trate’s order was similar to that passed 
‘in the present ease, On the first ossasion 
Rishardson and Shamsul.Huda, JJ,, held 
that the Magistrate should not have passed 
‘the order in the form in which he made it 
without taking evidenes and remanded the 
saso, On the sesond oesasion Shamsul- 
Huda and Ghose, JJ., held that the slaim 
was based on substantial grounds and that 
it was not "neeessary to eonsider whether, 
if and when a elaim is found to be bona 
file and not а mere pretenee to ounst 
the jurisdietion of the Civil Court it is 
necessary to sonsider further, as appears 
to have beén laid down in Luckhee Narain 
Banerice v. Ram Kumar (8), whether the 
elaim is well-founded, and if not wall- 
founded whether the Magistrate has a 
right’ to direst one of the parties... within 
& reasonable time and on his failure to 
йо но to resume the proceedings.” We may 
also refer to the ease of Kamini Kumar 
Biswas v. Emperor (9). There the Magistrate 
passed an order suspending proseedings for 
one month to allow the defendants an 
opportunity of establishing their elaims in the 
Civil Court and sited Luckhee Naratn’s case (3) 
in support of this order. The Magiatrate’s 
order was set aside by Rampini and Sharfud- 
din, JJ., on the ground that the petitioner’s 
alaim appeared to be bona fide, It, therefore, 
appears that though the general rule has 
been frequently applied, some doubt has 
besn felt as to the  eorreetness of the 
dictum whish makes ап exseption by 
distinguishing well-founded and ill-founded 
bona fide elaims. The point is one of eon- 
siderable importanee and as we donbt the 

(7) 53 Ind. Cas. 160; 23 О. W. М, 774; 20 Cr. L, 7.752, 

(8) 54 Ind. Cas, 187; 24 О. W., N. 247; 21 Cr. L. J. 87. 

(9) 86 C. 283; 7 O. L, J. 188; 12 0, W,N, 2675 7 
Qr L, Ј, 105, 
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eorrestness of the deeision in the ease of 
Belat Ali v. Ablur Rahim (4), a Referense 
tos Full Beneh is nesessary and we refer it 
acsordingly. We formulate the points to ba 
desided as follows: — 

When in prossedings under sestion 133, 
Criminal Prosedure Code, arising aut of 
an alleged obstruetion of a way used .by 
the publie, the defendant cets up a slaim 
of right whieh is found by the Magistrate 
to bs made in good faith, is the Magistrate's 
jurisdietion entirely ousted ? 

Or ean the Magistrate, if he does not 
think this olaim well-founded though he 
sonsidered it made in good faith, allow the 
defendant a reasonable time ёо assert this 
slaim by a civil suit and if he does no 
go to the Civil Court within aueh tims or 
faila there, ean the Magistrate вопёіпце 
the proseedings under seetion 133, Oriminal 
Prosedure Code ? : 

Was the ease of Belat Ali v. Abdur 
Rahim (4) giving effaet to the dictum in 
Luckhes Narain Banerjee v, Ram Kumar (3) 
rightly desided P 
* Babu Manmatha Nath Миз}: (with him 
Babu Srish Ohandra Biswas), for the Peti- 
tioner,—The facets of the ease are shortly 
these: One Alek Naskar and others brought 
а eriminal sase against me under sestion 
133 of the Criminal Prosedure Code, It, 
was alleged that the petitioner-second party 
had ineluded within their homestead a por- 
tion of a publie road and had ereated sa 
cowshed thereon, We showed oanse denying 
the existenes of the alleged publia road 
and set up our claim to the land in dispute. 
The learned Magistrate was of opinion that 
our claim, though not ‘substantiated, was 
not a mere pretense and had поё been raised 
to oust the juriadietion of the Oourt but 
that it had been raised bona fide, He 
therenpon fixed the 25th May 1921 within 
which we were dirested to go to the Civil 
Court, in default the proceedings against 
us were to sontinue. We did not go to the 
Oivil Court and for that reason the Magia- 
trate direeted witnesses to ba summoned, 
Against that order we obtained the Rule 
out of whieh the present referense arises. 
The Rule was heard by Newbould and 
Suhrawardy, JJ., who has referred tha 
matter for sonsideration by the Fall Bansh, 
(Reads the Order of Referenee). If thy 
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` Magistrate is not -satisfied of the bona fide 
.he may allow the parties to go to the Civil 
, Qoutt. The prineiple adopted in England 
' goes to jurisdietion, Bat the ease is wrong 
when they do not say that the parties should 
be referred to Civil Court in ease of болт 
tides, The ease of Luckie: Narain Вапехјез v. 
Ram Kumar (3) has some bearing to the 
pregent ease, Prior to this aasa there wai 
no distinetion betwean well-founded and 
‘bona fide slaims, Intention to institute a 
suit із a test of a man’s bona ides, That 
was held in Гер, v. Sandford (10). Refers to 
Nasaruddi v. Akiluddé (5). There the desi- 
sion in Luckhes Na-ain Banerjee v, Rim 
Kumar (8) was followad to this ex' ent 
that the Magistrate should have refrained 
when he found that there was a bona fide 
elaim of rights till that rights have been 
publisly deelared by a sompetent Oourt, I 
submit that is the right view to take in tke 
present situation. - Eofers to Quesn-Emprets 
v. Bissessur Sahu (2). There also the 
general rule laid ‘down in Luckhee Narain 
Banerjes v. Ram Kumar (3) was followed, 

(Savorrgon, O. J.— оок at Queen-Hmpress 
v. Bi:sessur Sahu (2)]. 

There may kave been confusion between 
jurisdiction ard judicial discretion in some of 
the decisions. The word ‘jurisdiction’ has been 
rather loosely applied. then. A Magistrate 
may enquire bit ‘ofmake a declaration till 
decision by a Civil'Court. The Court ought 
not to go on further when the claim of right 
is a bona Каз опе. Refers to Preon sth Dey v. 
Goborihone Malo (11), There a!s» " jurisdic. 
tion" and "judicial discretion” have been 
confusedly used. Тһе head-note in the case 
is rather misleading, There they взу that 
if the claim is bona fide that would not cust 
the jurisdiction of the Magistrate under 
sections 133 and 187 of the Criminal 
Procedure Code. Refersto Mukunda Lal Dey 
v. Huribole Saha (6), The Magistrate may 
find that it is а public way but the defendant 
may entertaii а bona fide claim of right at 
the samo time,] 

{Ricwarpson, J.—That case has pot much 
practical valae ] 

- Except this that the case ia  Luckhee 
Narai4 Benerice v. Ram Kumar (3) 
has been followed. What is generally done 
ja that the Magistrate holds’ 

(10) (1874) 80 L, Т, 601. 

* (04) 99 О, 278; 13 Ind. Dec. (к, в.) 187, 
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enquiry, fnds whether the claim is bona fide 
or not and then decidea the matter finally. 
Refers to Matuk Dhari Tew rt v. Hart Madhab 
Das (12). There it was hell that the Magis: 
trate on uscertaining the bona files of the claim 
should refer the parties to the Civil Court. 
Refers to Belai Ali v. Abdur Rahin (4) and 
Malut Dhori Tew vi v. Har? Madhab Das (12). 
In the last case the different functions of the 
Judge and the Jury have been laid down. 
There it has been laid down that the Magis- 
trate has frst of all to determine the bora 
files of the case and then refer the parties 
to the Civil Ооп. The next cas3 is 
Manipur Dey v. Bidhu Bhusan Sarkar. (1). 
There for the first time а distinction is 
made out between a well founded болт fils 
claim and а not well founded bona fide claim. 
There, there was по enquiry made as to ihe 
Боља fidas of the claim and, therefore, the 
case was sant back for such enquiry. In 
effect their Lordships followed the decisions 
in Belat Ali v. Ablur Rahim (4) and Luc'thes 
Naraia Bansrjes v. Ram Kumar (3). The 
judgment of Sharfuddin, J. did not decide 
what ought to be done after the Magistrate 
was satisfied of the bonafi’e: of the claim, 
Rofers to Mahomed Ashrafuddin ү. Sheikh 
Karim Baksh (18°. There it has been held 
that whea a question of title is raised the 
qussiion should be decided by Civil Courts, 
Refers to Kamini Kumar Bisw: 5 v, Emperor 
(9). There it was directed that the pro- 
cesdings shculd ba dropped after the parties 
have put forward bona fiie claim althouzh 
Magistrate was not satisfied of the bon fides, 
Refers to Peary Lol Mullick v, Surendra 
Krishna Milier (7). This casa came up again 
after remand to this Court and reported in 
Peary Lal Mullick. Surendra Kishore Mitter (8). 

It із an artificiel distinction to draw a 
Jine between a well founded and а bona file 
claim. A Criminal Court should see whether 
the :claim is on substantial grcunds anc is 
bcna fide, then it bas no jurisdiction to 
entertain the case avy further, My point is 
in every Criminal Court when it professes 
to deal with properties and not with offences 
belonging to individuals they have limited 
powers, Their duty is then to preserve 
the peace or remove the nuisance. It 18 
only in exceptional cases, vie, in proceed- 

(12) 31 О, 979; 9 C. W. N. 72; 2 Cr. L, J. IL 

(13) 24 Ind, Cas 603; 18 С, "ү; N. 1148; 19 ©, р, 
J, 631; 15 Or. L, J, 616. 
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ings under sections 137 and 145 of the Crimi- 
nal Prosedure Code that the Oriminal Court 
сап make afinal declaration. [t is an error 
to suppose that because there is no Statute 
Law in this ccuntry there should be no 
ouster of jurisdiction. It is a principle of 
natural justice. Refers to Orais’ Interpre. 
tation of Statutes, (2nd Edition) 472. 
Section 135, Criminal Procedure Code does 
not prevent the accused to pub forward a 
bona fide claim of right. Therule as stated 
in Orais’ Interpretation of Statutes, if it 
is in consonance with common law and 
principles of natural justice, ought to be 
given effect to in this country also. The 
cases only lay down that if there is a 
bona fide claim the parties siculd be referred 
to Civil Court, The moment the Couri 
finds that it ought to stay its hands be- 
cause the parties have bona fide claim, there 
ends his jorisdiction. I submit, therefore, 
that a distinction beiwaen а well founded 
or an ill founded claim is absolutely in- 
c.mprehensible. It is an impcssibility for 
the Court to find that a claim is bona file 
bnt at the same time it is not well founded, 
This distinction does not appear to have 
troubled the other High Courts too. Refers 
to Ehagat Pershad v. Ramrup Karmokar (14), 
Fakir Mallick v. Emperor (15), Lakshman 
Chandra Ghose у. Bilash Roy (15). 

Babu Dasaraihi Sanyal (with him Baba 
Lalit Mohzn Sanyal), for the Opposite 
Party.—Three questions have been referred 
to the Full Bench.—Whether jurisdiction 
is ousted, if not entirely ousted whether 
the Magistrate could allow the proceed- 
ings to be continued and lastly whether 
the case in Belut Ali v, Aodur Rahim (4) 
bas been rightly decided. My submission 
is that jurisdiction has not been ousted. 
The provisions have been carefully made, 
A Magistrate’s jurisdiction does not cease 
because а bona / ів claim is set up. Refers 
to sections 133, 134, 136 of the Code of 
Uriminal Procedure, The Jury has also the 
same function to discharge. The funotion 
of the Jury and the Magistrate are both 
the same. Refers to Norendra Nath Sarcar 
v. Kamalbasini Dasi (17), Satis Ohandra v. 


‚ (14) 27 Ind. Cas 224; 21 O. L 7.116; 18 Cr. ї,, J. 160, 

(15) 47Ind, Cas, 671; 23 O. L. J, 211: 19 Cr. L. 1,947. 

(16) 61 Ind. Саз, 175; 22 Cr. L. Т. 851, 

(17) 28 C. 663; 23 I. A. 18; 6 Sar. Р. A J. 637; 6 
М. L. J..71; 12 Ind. Deo, ‘м.в; 874 (P. С 
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Ram Dayal (18). " Penal Statute has bsen 
defined in Nasir v. Ohunder (19). The 
power exercised by a Magistrate is not 
summary judgment. Until the case in Luckhae 
Narain Banerjee v. Ram Kumar (3) the law 
was different. The liw haschanged. Refers 
to Acts XXI of 1841 and XXV of 1861. - 

(BaNpERSOS, C. J.—What do you mean by 

“ bona fide is established” ?] 

He succeeds in showing cause. No procedure 
for custer of jurisdiction is indicated in the 
Act, Under section 137 (2), Criminal Pro. 
eedure Code, the Magistrate has to see whether 
the order is reasonabl3; and proper. 

[RicHanpsOs, J.—The onus: under section 
137 is upon the defendant. Assuming the 
Magistrate is satisfied that the claim is 
boni file do you agree that he must hold 
that the order is not reasonable and proper? } 

Yes. The grounds of publio policy and 
of uncertainty previous to the Full Bench 
decision in Luckhee Narain Baner,es v. Ram 
Kumar (3) ara no longer existing. We 
cannot invoke the principles of English 
Law to override the plain provisions of 
Indian Statutes. The provi.ions of Ciapter 
X of the Criminal Procedure Code are not 
penal Refers to Nassir v. Ohunder (12), 
There although section 183 із mantioaed 
it is not penal. If the facts do come under 
the purview of section 188  irrespectiva of 
the provisions of saction 136, the offence 
would be complete. 

[Злкриввох, О. J.—In Basarulden Bhuiah 
v. Bahorali (20) the change was made, 
Need we go bahind this ?] 

те, to explain the case of Ohundernath 
Sen, In the matter of ihs Petition of (21). 
I will show how bona file dispute originated. 
Refers to sectiona 308 to 310, 312, 820, Aot 
XXV of 1861. At that tima decision 
under section 303 was final and Oivil 
Ocurt Lad no jurisdiction, Refers to saction 
820, Criminal Procedure Code of 1861. 
There is no expression ‘right of way * 
the sestion. And becausa of this expression 
some Judges thought that cases would come 
under section 308. In section 320 only a 
temporary relief is granted pending decision 
of a Civil Оопгь. But not so in section 308 


which deals with public thoroughfare. Then 
(18: 59 Ind, Cas. 148; 48 C. 838 at pp. иЗ, 419; 32 
€, L. J. 94; 24 О. W.N. 982; 22 Cr. L. J. 8 
(19)9 W.R Ог, 41 atp. 47; B. L. R Bu Yol. 861, 
(20:11 С. 8; 5 Ind. Deo (N. s.) 762. 
(21) 5 0, 875, 6 O. н. R.3879; 2 Ind, Deo. (м. з ) 1166, 
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„thero was а change of Code in 1872. 
Refers io section 521. Та section 532 the 
word ‘right of way! is added. 

Trunon, J.—Section 532 corresponds to 
section 147 of the present Code? J 

-With this important qualification that 
breach of peace is essential. Section 521 
€eorresponded with section 820 of the Code 
of 1861 which corresponds with section 133 
of the present Code. 

+ [Sayperson, О. J.— What was the provi- 
sion in Aot X of 1882 Р] 
- They were sections 133, 147: which was 
the old section 532 plus breach of the 
peace. My submission is that on account of 
section 320 of 1861 and section 532 of 
1872 the question of bona fide dispute was 
introduced in our case laws until the deci- 
sion in Lackhee Narain Banerjee у Bam Kumar 
(8) where the principles of English Law 
were invoked. Refers to Angelo v. Cargill 
(22). That was a decision of Sir Riehard 
Ooush under the Ast of 1861. When tbe 
matter is brought before the Magistrate he 
сап determine whether itis а thoroughfare 
or noi. Refers to Rey Omesh Ohunder Sen v. 
Ichanath Moeumdar (23). That care was 
decided’ оп actount of the distinction bet- 
. ween -sections 521 and 532 of the "Code of 
1882. The functions exercised by the Jury 
and the Magistrate cannot be differentiated. 
Refers to Fetamber Jugi v. Nasaruddy 
(24). That ease also proseeds on the same 
footing. 16 follows Roy Omesh Ohunder Sen v. 
- Ichanath Mosumdar (23). 

[Тескох, J.—Was the ease in Pech:ram 
Bhuttachar;ee, In ve (25) under the Act of 
1861?] 

: Yes. The next ease of importanee is 
Ohundernath Sen, In the matter of the Peti- 
iion of (21). It was under the Code of 1872, 
Неге again sestion -532 was brought into 
requisition, The funstions cf the Magistrate 
and the -Jury as provided in the Aet were 
Yost sight of. There it was question of dis- 
eretion and dissretion only, and the matter 
should be desided under sestion 532, In 
those days there was doubt whether the 
Civil Courts sould interfere with a final order 
by Oriminal Ооогё, The matter was set вё 
rest by Ohuislal’s case lOhuxilal v. Ram 


| (22)9 B. L. R. 417; 18 W. В. Cr, 41. 
' (28) 21 W. В. Or. 64. _ 

(24) 25 W. В. Cr. 4, 

(25) 16 W: R. Or. 67, s" 
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Kishen Sahu (28)]. Refers to Basaruddin 
Bhuiah v, Baharali (20), Askar Mea v. 
Sabdar Mea (27), Lal Mich v. Nazir Khalaské 
(28). Uptil this time the prinsiple of 
English Law was not imported. In Luckhea 
Narain Bansrjee v. Ram Kumar (3), for the 
first time they were introduced. If it is a 
question of diseretion then Courts have the 
right to mould the ргевейепов provided it is 
sonsistent with the law. All the elaim that 
was made in the present ease was that in а 
previous eriminal esse the Magistrate held 
that 16 was а private way. It is entirely a 
question of discretion to exereise jarisdistion 
or refer the parties to Civil Oourt if the 
slaim made is bona fide and well-founded 
and postpone the case fora deoision of tke 
elaim under section 344 and then finally 
decide the ease, That I submit is the 
effeat of the densision in Luckhse Narain 
Banerjee v. Ram Kumar (8). The Courts 
have poser to mould the  proeedure 
sonsistent with the law. Refera to 
Pulin Behari v. Empsror (29). A Magise 
trate can postpone a ease for a reason: 
able eause. I submit it being a question of 
dissretion the order in question is fully with 
jurisdietion. The previous ease waa simply 
an assault заве. І submit the Mazistra'e 
gave him two months’ time to institute tha’ 
suit, That was very kind ani indulgent on 
the part of the Magistrate. "The proeéedinga 
were started on the Polisa report by а rea 
ponsible Magistrate, 

(SaupEnsoN, О. J.—Was the Police report 
made before or after the conditional order? ] 

It was made before the eonditional order 
was passed. A prima facte ense was made ont. 
The question was raised by the sesond party. 
As a matter of indulgenes the Court gives 
him an indslzence to establish his right 
of way in a Civil Court, I submit there 
is nothing wrong in that. There was no 
material before the Magistrate to judge 
of the bona fides of the alaim. Неге tha’ 
question of title is in question and the Magis- 
trate has jurisdistion to deside it aseording’ 
to principles of English Law. : 

Babu Manmatha Nath Mubherjes in reply. 
—Refers to Chapter УП High Court Rules 

(26) 15 О, 460 at p. 468; 12 Ind, Jur. 425; 7 Ind, 
Deo. (м. в) 892 (Е B.). 

(27) 12 С, 187; 6 Ind. Deo. (x. в.) 93, 

(28) 12 O. 696; 6 Ind. Dec. їм, в.) 471. 

(29. 16 Ind. Cas 267; 16 C. W. N, 1105 at p. 1186; 
15 C. L. J. 617; 18 Or, Г. J, 609, 
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Appellate Side, rule 5, А referense to the 
Full Beneh in a criminal matter does not 
empower it to deside a sase finally. [t 
is в matter of diseretion with the Еа 
Beneh. to. finally . deside a sase and mo 
definite provisions have been made in the 
rule as in rules 2 to 4. І wonld ask you to 
&esept as eorrest tho findings of the Magis. 
trate. The Magistrate says that my plea was 
nof a pretenee and, therefore, he referred me 
to Civil Court. I anbmit when it is raised 
not to ouet the jurisdistion of the Court but 
bona fide, ; 

[TruNos, J.— What does the Magistrate 
mean by it?] 

I submit the finding is based on the 
material before him, I виші there is no 
provision of law to oblige me to run to 
Civil Court simply besause seetion 137 ів 
held in terrorem over me, The moment he 
finds that my alaim ‘is бобо fide he should have 
dropped the proeeedinga, The prcesedings are 
both penal and summary. Take the ease of 
bestion 145, Criminal Prosedure Code. His 
desision on the question of title has no valus 
whatsoever exeept to support his order. The 
word ‘summary’ means that an enquiry if 
held in the absence of a proper maehinery or 
proeedure, will be summary, Although it 
is not provided for in the Criminal Prosedure 
Oode ina ease of benz Ale defenes it is the 
first question to be gone into but it has not 
the power to do. 

' |Тконо», J.— Whence does tke pricoiple 
aome fron ?] | 
` See Orai» Statutes, 472. 

[Тюпко», J.—l1f.it is to be followed in 

India would we not find some provision in 
General Clanres Aei?]. 
7 I eubmit it is a prineiple based on sound 
ecmmon sense. 16 has got to be followed on 
the ground of eternal justiee, The Magistrate 
has по power to eueh elaims, He eould not 
waste his time beeause -his deeision would 
have no effest in Civil Courts. What does it 
mean if I have got а bona fide elaimP I 
submit а Magistrate ought to stop his 
hands when he is satisfied of the bona fizes 
of a slaim. 

[8акриввон, О. J.— What do you say of the 
ease in Angelo v. Cargill (22)], 

That msy Бе а historieal васе but it has 
never been mentioned in ару of the subce- 
quent gases, In that case it has nowhere been 

elated thatthe Magistrate had some to any 
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finding of the bona fide of the elaim nor were 
the fasts sueh as to enable the Court to hold 
that the elaim: was bona fide. That ia my 
anbmission with regard to that ease, It is 
irus that seetion 133 does not say that a 
person will be:punished for non-somplianse 
but the eonsequenses are penal as provided in 
gestion 136, Criminal Prosedure Code. 

[RioaaRpsoN, J.— The proseedings under 
this Ohapter have been deseribed as quasi- 
eivil and quasi. eriminal.] 

Yes, I submit a Magistrate is under no 
eireunistanoos relieved from enquiring into the 
bona fides of the elaim. It is only in exeep- 
tional eases that the Magistrate ean interfere 
and must intérfare without going into the 
bona fides of the elaim. The English rule 
does not apply beeause there is no provision 
in the law empowering a Magistrate to 
proseed further when a bona fide elaim ia 
made. 

[Sanpresox, О, J.—Look at sestion 147. 
The Magistrate has got some faeilities in 
seation. 188.1] 
` Exeept this that under seetion 147 the 
shief thing to ba averted is the breaeh of the 
pease. ^ 

[Rrczanpsow, J.—Under seetion 147 the 
Magistrate would not go into the question 
of titlef] 

Only ineidentally if it appears to him that 
sueh right exists. The framework of that 
seetion cught to be looked into, 


| JUDGMENT. 

Saxpznson, О. J.— This is a Referenes ёо а 
Fall Beroh by my learned brothers Newbould 
and Suhrawardy, JJ, The questions whish 
are submitted are :— 

1. "When in proceedings under sestion 133, 
Criminal Prceedure Code, arising ont of an 
slleged-obstruetion cf a way used by the 
public, the deferdant sets up a elaim of 
right whieh is found by the Magistrate to be 
made in good faith, is the Magistrate's juris. 
dietion entirely ousted ?" 

9. "Or ean the Magistrate, if he does not 
think this elaim well-founded though he 
sonsiders it made in good faith, allow the 
defendant a reasonable time to assart tbis 
slaim by a sivil anit and if be does not go to 
the Civil Court within sueh time or faila 
there, can the Magistrate eontinue the 
proeeedings under seetion 138, Oriminal Pro. 
sedure Code?" 
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"Was the ease of Belat Ali y. Abdur Rahim 
(4) giving effect to the dietum in Luckhee 
Narain Banerjee v; Ram Kumar (3) rightly 
desided?” 

‚ The following fasts may be taken from the 
9856:— 

"This Rule is direated against an order 
yaseed by the Sub. Divisional Megistrate of 
Alipore in proeeedings under seetion 133 of 
the Code of Criminal Procedure, Ali Nasbkar 
and others instituted proceedings under that 
sesetion against the petitioners before us, 
Ram Sagar Mardal acd another pereon, 
alleging that they had obstrueted a publie 
road. Ram Sagar Mandal showed sause 
denying the existense of the alleged publie 
road and setting up в claim to the land in dis- 
pute." On the 15th April last, the Magis- 
trate passed the following order :— 

‘Ihave heard the Vakils for both the 
parties. The ғевора party contend that ina 
eriminal ease I held that there was no path- 
way, во, the eondítional order ought to be 
diseharged, The Vakil for the first party has 
urged that this was a ease of assault and my 
finding ought not to bind the present parties. 
I have given a earefnl eonsideration to the 
arguments advansed. I am of opinion that 
the elaim of thc s cond party though not tub. 
stantiated i is not mere pretense and is rot 
raised to oust the jurisdiction of this Oourt 
but it is raised tona fide, so I think thet 
following the ruling laid down in Manipur 
Dey v. Btdhu Bhusan Sarkar (1), І will give 
the eesond party a ahance to goto the Civil 
Court. Тһе sesond party should file a «ase 
within & reasonable time and I allow them 
time till 25th May 1921 to do so, ard if the 
aceond party does not go to the Civil Court 
within this time, the trial will be sontinued. 
Pat up on 25th May 1921.’ The petitioner 
did not go tothe Civil Court and on tke 
25th May, the Magistrate refused to re.eon. 
sider bis order ard direetcd witnesses to be 
summoned, ” 

On behalf of the petitioner if was contended 
that on the Magistrate’ s finding that the 
petitioner’ s claim was "bona fide” his joriedic- 
tion ог вг section 133, Oriminal Prccedure 
Code, came to an end and he was rot justifi. 
ed in sontinuing the proeecdirge, because the 
petitioner failed to bring a rnit in tbe Civil 
Court, On bebelf cf the oprrsite pariy it 
was contended that the finding that the elaim, 
though made bona fide was not substantiated, 
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justified the Magistrate's order whieh is апр” 
ported by desisions of this Court. 

The case of Luc'hee Narain Baneries v. Ram 
Kumar (3) was referred to in the ese as 
followe: — "Bat i in the ease of Luckhes Narain 
Baner'ec v. Ram Kumar (3) a distinction is 
drawn at page 573 betwean a claim of right 
whish ihe Magistrate thinks well-founded 
and a claim of right whieh the Magistrate does 
not think well-founded but sonsiders to have 
baen made bona, fide, It was laid down that 
in the former ease the Magistrate will take 
no further proeeedinzs but in the latter he 
should allow the defendant an opportunity of 
asserting his slaim by eivil proseedings and 
that if he does not go to a Civil Court witbia 
& reasonable time or fails there the Magii- 
trate will proseed.” 

The two learned Judges doubted the seit. 
ness of this view of the law and -eonse- 
quently they made this Referense to the Full 
Court. 

With regari to the first question, in my 
judgment, the frst step to be taken is to өх: 
amine the sestions of the Criminal Procedure 
Code, applisable to thie matter, whieh are 
sestions 133 to 189, and to interpret these 
sestions aseording to the natural meaning of 
the language used, 

I do not propose to diseuas these seetions in 
detail, It is suffisient for me to gay that if 
the ordinary.and nataral meaning is given to 
the language used in these seetions, in my 
judgment it is eláar that the Magistrate had 


jurisdistion thereunder to deeide tke 
sase even though а elaim of title was 
raised by the petitioner, and even 


though, as the Magistrate beld, the olaia 
was “raised bona fide" and “was not a mere 
pretense and was not raised to onst the jaric- 
distion of the Court,” 

It was, however, argued on behalf of the 
petitioner that.it had been held in Eagland 
that, when the title to property is in question, 
the exersise of a summary jurisdisti m by 
Justises of the Pease is ousted, and 15 was 
further argued that the same principle should 
be applied to the sestions now under eonsiderar, 
tion. lb was also urged that the prineiple 
isa priueiple of natural justieo and shonld 
be applied unless an exseption is made in the, 
Aci. 

laanzot azsept these arguments, Jn the 
first plaso І do not agre» that the rale laid, 
down іп the English eases should be taken tg. 
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bind the Court in eonstruing the Indian Ast 
in question : sesondly, itis to be ‘noted that 
the Oode of Criminal Prosedare is an Ast for 
sonsolidating and ámending the law relating 
to Criminal Prosedure, and in my jadgment 
the prineiple of eonstruetion laid down by 
Lord Hersehell in the ease of the Bank of 
England v. Vaglíano (30) „па affirmed by the 
Privy Oouncil in Norendra Nath батса" v. 
Kamalbasini Dasi (17) should be applied to 
this Aet. The passage in the latter saze 
is as follows:— ít is hardly neeessary for 
their Lordships to do more than exprers 
their eonsurrenee with the judgment of the 
High Court. But they think it may b3 use 
ful to refer to some observations іп a reegnt 
ease before the House of Lords вв to the 
proper mode of dealing with an Aet intended 
to codify a partioular braneh of the law. 
"| think,’ said Lord Hersshell in the Bank cf 
England v. Vag'tano (39) ‘the proper sourse is 
in the firat instanee to examine the langaage 
. of the Statute and to ask what is its natural 
meaning uninfiueneed by any eonsideratisns 
derived from the previous state of the law 
and not to start with erg iiring how the law 
, previously stood, and then assuming that il 

was probably intended to leave it unaltered, 
to see if the words of the enastmert will bear 
an interpretation in eonformity with this 
view. Ifa Statute, intended to embody in a 
Code a partienlar braneh of the law, is to be 
treated in this fashion, it appears to me that 
its utility will be almost entirely destroyed, 
and the vary objeet with whish it was 
enacted will be frustrated. The purpose of 
aush a Statute surely was that on алу point 
spesifisally dealt with by it, tha law shoald 
be ascartained by interpretiog the language 
used instead of, as before, rosming over a 
vast number of authorities in order to dir- 
eover what the law was, exiraeting it by a 
minnte sritisal examination of the prior 
девїзїопв........, › э Applyicg that pr:noiple to 
tne sestions of the Consolidating and Aménd- 
ing Aot now under eonsideration, and giving 
to the language of the gestions the natural 
meaning,iu my judgment the Magistr.te had 
jurisdietion to deeide the questions before him, 
even though the defendants in the proseed- 
inge before the Magistrate set up а elaim of 


(32) (1891) A.C. 107; 60 L. J. Q. B. 145; 041.7, 
358, 89 W, B, 607; 55 J.P, 616, 
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title to the land in question. 

Numerous eases were sited to us during tha 
course of the argament, and 16 is said that 
there is a diserepaney to be found between the 
decisions of this Court. I think that to some 
extent there is а diserepaney. But on the 
whole,in my judgment, the weight of the 
desisions ів in favour of the view whish I 
haye expressed. 


F.r instanee.as long ago as 1872in Angelo 
v. Oargill (22) the Oourt, when dealing with 
а: sestion of the, Criminal Procedure Code 
then in foree, held that the Magistrate had 
jariedietion to deside whether the plase was 
a thoroughfare and. whether there was an 
obstruetion, though the defendants elaimed 
the land as their own property. The ssetions 
then under diseussion do not differ materially 
from the ћевііорв now under diseussion and 
the Advoeate-General appearing for the 
deferdants in that ease, raised in his argu- 
ment the identical points whieh have been 
raised on behalf of the petitioner in this ease, 
yet the Court held that the Magistrate had 
jurisdistion. 


- In Luckhee Narain Banerjee v. Ram Kumar 
(3) whieh was desided in 1828, the desision, 
in my judgment, implied that the Magistrate 
had jurisdiation though the learned Jadges 
stated that this Court in revision in several 
eases had given directions ав to the mode in 
whieh the Magistrates should exereise their 
powers. The following passagea in the 
judgment may be referred to. Page 570; 

‘Toe ground upon whieh these decisions have 
proseeded is that there is no provision mada 
in Ohapter X of the Code for an enquiry into 
disputed questions of title; and that it 
oannot be held to bave been the intention of 
the Legislature that question of this nature 
raised bonı fite shculd bo finally desided in 
a summary manner and to the exelusion of 
any reeourse to the Civil Courts. Those 
deeisions go, not aetually to the jurisdietion 
of the Magistrates, as the Haglish rule 
referred todoes, but rather to the mode in 
whieh, in revision, this Court has held that 
the Magistrates should exereise their powers 
following the principles of the English rule 
so far as may ba;” page 578, efe, “Our 


- obaervations in this juigment are; of eourse, 


dirested to that pari of sestion 133, whish 
relates to tha ease now before us and deal 
with cbstrustions to publio ways. We may 
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observe that in eases in whieh danger to 
publie health or safety ia involved, we by no 
means suggest that the Magistrate is fettered, 
in the exereise of the powers given to him 
under these sestions, by the oonaiderations 
to which we have adverted." It sesma elear 
that if the Magistrate has jurisdistion in 
eases, where publie health and safety are 
endangered, he must also hava it in oases 
where they arə not endangered, for the 
jurisdiction to deal with the, two elasses of 
sates is eonferred by the same words in the 
Act. 

These passages seem aiy to imply that 
ihe Magistrates had jurisdietion, but that 
this Court had from ‚time to time given 
direetions as to the mode of exersising that 
jurisdiotion. It is to ba notised that the 
learned Judges inthe last-mentioned aase 
drew attention to.the ease of Ohunt Lil у. 
Bam kishen Sahu (26) whereby it was desided 
that the right of an owner of land to bring a 
suit.uader sestion 42 of the Spssifis R3lief 
Act against one of the publie, who formally 
elaimed to use sush lands as a publie road 
and who has thereby endangered the title 
of the owner, is not barred by an order of a 
Criminal Court under sestion 137 of the Cri- 
minal Prosedure Code. . 

"In? Ques Empress v. Bisiessur Sahu (>) 
the'learned Judges held that the Magistrate 
"бов not-to have made the order if there 
was a bona file sontention on Bisseswar’s 
part that the path was nota publie way" and 
the learned Judges quoted with approval the 
passage from the judgment in Luckhee Narc?a 
Banerjee v. Ram Kumar (3). The head note 
of that ease seems to me to go fu-ther than 
the aetual deeision. 


Again, Fakir 
(desided in 1916) is, in my judgment, a 
desision sonfirming my view that the Magir- 
trate had jurisdistion even though a bona fide 
elaim of right had been set up. 


It was, at the end of the argument, pras- 
tieally sonoeded that to say that the Magia- 
trate had no jurisdiction or that "the Magis. 
trate’s jurisdistion was entire!y oustel" waa 
putting the ease too high, bu* the argument 
was urged that under tha eirsumstanaes of 
the вазе the Magistrate ought to have stayed 
his hand and should not hava proeseded with 
the enquiry when he found that the defend. 
ants were pubting. forward а eleim of titla 
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in tha land, bona fide, andi the Magistrate 
should have allowed the parties to litigate the 
question in the Civil Court. 

In my judgment, therefore, the first qnes- 
tion should be answered in the negative. 

The sesond question may convehiently be 
divided into two parts. With regard to the 
first, part—the learned, Vakil for the peti- 
tioner did not complain of the ruling at page 
571 in Luckhee Narain Bauer;eo ү, Ram Kumar 
(3). which runs 8s follows : — 

"When sueh a question ia bona file raised 
the Magistrate ought not to make an order 
under this sestion of iha Code; hs should 
allow an opportunity for the determination 

of the question by the Civil Court," But 
objestion was taken by the learnad Vakil to 
the passage at рада 573; “If the Magistrate 
does not think this elaim well-fonnded, so. 
far as he eah judge, but sonsiders. that it is 
made bona fide, he should allow the defendant 
an opportunity of asserting it by sivil 
proosedings.” It was urged that the defend: 
ants who might be in possession of the land, 

should not be foreed into the position of 
plaintiffa in а eivil tuit to maintain the 
elaim of right. It was argued farther tbat 
the distinetion between an ill-founded bona fi 'e 
claim and a well-founded tonz file claim is 
unintelligible. In my judgment there is 
considerable foree in those arguments. At 
the same time Iam unable to say that the 
Magistrate had no juriscistion to make the 
order of 15th April 1¥24,. It seems to me 
that it was a matter for the di:seretion of the 
Magistrate. He had apparently on tbat 
date, cn the materiels then before him, 
some to the eonclusion that the -slaim of 
title set up by the defendants had no 
substanse in it ; althongh ke believed that 
the claim was not set up asa mere pretense. 
Having given the defendants an opportunity 
of instituting a suit in the Oivl Court, 
of whieh the defendants failed to avail 
themselves, the Magistrate proposed to 
enquire farther into the facts of the eare, 
In view of the judgment whieh I have already 
given on the first question I am unable t5 say 
that he had no jurisdistion to e»ntinue tha 
proseedings under sestion 188 of the Crimi. 
nal Proeedure Code. 

With regard to the ease of Belat Ali v. 
Abdur Rahim (А) which is the subjeat of the 
mesond part of the sesond question, in my 
judgment, it sannot be said, having regard: 
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to the fasts of that ease, that it was wrongly 
desided. 

' It is vesessary for the Ocurt to deside 
whether the Rule in this ease shonld bs made 
absolute or diseharged. The Magistrate, aa 
I read his judgment, same to the eonelusion 
on the materials then before him, that there 
was по real substanee in the elaim of title, 
and sonsequently, in my judgment, the Rule 
should be diseharged. 

. Тескок, J.—Inthis matter the faeta have 
been sufficiently set out in the order made 
by the Referring Beneh and also in the judg- 
ment of his Lordship the Ohief Justise. It 
is, therefore, unnesessary for me to reoapitu. 
late them. 

In many cases desided under Ohapter X 
of the Code of Criminal Prosedure there 
has been oonsiderable eor fiet. of judicial 
opinion, and much that is not to be found 
in the seations themselves’ has been imported 
into them by the Courts: 

Ina ense sush as the present it appears to 
nie that there are but two questions for the 
Magistrate (or for the Jury, if under sections 
1-5 and 138, а Jury be substituted for the 
Magistrate) to deside, namely, (1) whether 
the way in question is one whieh is or may 
be lawfully used by the pnblie, and (2) 
whether sueh way has 
obstrusted, These two questions should be 
decided on evidence in the same manrer ва 
any other questions arising in criminal 
proseedings. There appears to me to be 
no reason why іп а eodifying enastment sush 
as the Code of Criminal Proeedure, we 
should introduse ary rule of interpretation 
borrowed from English Law. It is also not 
for us, but for the Legislature, to say 
whether questions of title should or should 
not bs desided in the Oourts of Magistrates, 
When in proeeadings under sestion 132, a 
claim of private title is asserted the good 
faith or bad faith of the defendant raising 
thia pler, in my opinion, is immaterial, There 
is no referenes to good faith in the sestions 
themselves and if on evideros the Magistrate 
(or the Jury) be satisfisd that the path isa 
publis path, the Magistrate should aet оп 
that desision and eonalude the sontroverzy 
for the time being. The defendant, if 
aggrieved, still has his remedy in the Civil 
Conrts. 

Whether in any individual ease before 
making his eonditional order absolute, tha 
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Magistrate should give the defendant an 
opportunity of establishing by suit his elaim 
of private title is at most a question of dise 
eretion and I am not prepared to lay down 
any general rules for the exereise of sueh 
judieial direretiorn. I may, however, point 
cut that sub-sestion (2) of gestion 133, does 
not appear to favour any auch referoneo of 
parties to the Civil Courts, 


In the result I should answer the questions 
referred іо ue, whieh I take to be three in 
numter, as followr:— To the first question 
my answer is ‘No.’ То һе seeond question 
my answer is that in the exercise of his 
direretion the Magistrate may take the 
course indieated in the question 

To thethird question my answer is that I 
am nct prepared to вру that on its own fasts 
the ease of Belat Ali v. Abdur Rahim (4) 
was wrongly desided. 

For the reasons given I agree in diseharg. 
ing this Rule. 


RICHARDSON, J.—fSestion 133, and the 
following sestions of the present Code sub- 
stantially repeat the eorresponding sestions 
of the earlier Ocdes. The word ‘thoroughfare,’ 
however, used in tke Codes of 1861-1869 
and 1872 is re-plaeed in the Codes of 1882 
and 1898 by the expression ‘way whieh is or 
may belawfolly used by the publie; The 
purpose in view is the removal of unlawful 
obstruetions from publie ways and the abate- 
ment of «ertain other nuisanees affesting the 
publio health or safety sueh as the carrying 
on of a trade "injurions to the health or 
physical somfort of the sommunity,” Pro. 
seedings are initiated by a eonditional order 
in appropriate terme. If tbe order is not 
obeyed, inquiry may follow whether itis a 
reasonable and proper order or not, the result 
depending on the finding arrived at upon 
that issue, The inquiry may be made, at 
the shoise of the defendant, by а Magistrate 
or bya Jury. 

The first and prineipal qnestion referred 
to this Bensh may be thus stated. Whether, 
а sonditional order having been made for 
the removal of an alleged nnlawful obstrus. 
tion from an alleged publio way, the Magis. 
trate’s jurisdietion to proseed further ів 
ousted if the defendant raises a bona fide 
élaim of right or title. 

Under the Code of 1861.69 it was held 
that it was for the Magistrate to determing 
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whether a way was or was not a` "thorough: 


fare" [ Becharam. Bhuttachar;ee, In re (25) and. 


Angelo v. Oargiil (22)), But under the Oode 
of 1872 there seems to hava baan either 
an abrupt transition to a different view or 
a reversion to some earlier view; witn3ea 
the observations of Phear, J, in Roy Omesh 
Ohunder Sen v. Ichanath Mozu ndar (23) desid- 
ed in 1574, less than two years after Angelo's 
case (22) and without any referense thereto, 
and seg also Petamber Jugi v. Nasaruddy 
(24) and Ohundernath Sen, Ia the matter 
of the Petition «f (91), 

The view then taken was S pDPani. deter- 
miaed by two sonsiderations. In the first 
plasa the power given by the provision in 
the two earlier Codss eorrasponding to section 
147 in the later Codes, enabled a Magistrate 
to intervene in any ease of dispute eonearning 
aright of way, publis or private. The pro- 
vision was not restrie'ed, as it now ia, to 
disputes likely to lead to а breash of the 
psase, In the $esond place, it was doubted 
at the time whuther an order made bya 
Magistrate under what I may. sall the sestion 
133 prosedure would bs eonslusive in the 
Civil Coarts on the question of highway or 
no highway. There was some eorflist of 
opinion and it was not till 1882 that the 
point was desided bya Fall Boneh in favour 
of the Civil Oourt Ch«nilal v. Ramkihen 
Sahu (96). Upon these oonsiderations, it 
was laid дота that where there was any 
dispute sonesrning the  existenee of a 
“thoroughfare” the Magistrate shoul! follow, 
not the seetion 133 proesdure, but the 
different prosedure - appropriate to eases of 
dispute under whieh the Magistrate's final 
order would be subjest, by express enaot- 
ment, to the result of proseedings taken in a 
sompetent Court by a party aggrieved. 

Seetion 147 assumed іп the relevant 
particular ita ‘present form in the Oode of 
1882and this ehange in the law made it 
elear that seetion 147 and sestion 133 were 
entirely independent provisions and that 
neither gestion sould be used to throw any 
light on the interpretation of the other, the 
objest, seopa and language being totally 
different. If there was any overlapping, that 
merely meant that іл soma eases where a 
publio way was eonserned, the Magistrate 
might have alternativa proaadures open to 
him. At the same time there was no reason 
why the restrieted operation of sestion 147 
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вв compared with the sorrasponding previous, 
provision, should of itself enlarga the powers 
given by seetion 133. It baeame nesessary, 
therefore, to re-examine the position and ttis, 
wasdone in Luckhse Narain Banerjes v. Bam’ 
Kumar (3) whieh has since been treüted as' 
the loading ease. 

The jadgment then dil vered has already" 
been referred to and I will only say that, ag 
it seems to me, the learned Judges attempt. 
ed to find a ba.is for previous desisiong 
in the. rule or maxim of English Law, that, 

"where the title to property is in question, , 
the exereise of a summary juriadistion by: 
Justiees of the Разве is ousted,” (Paley on 
Sammary Oonvistions, 8th  Editior, page. 
157). It is this maxim whish thay səb before: 
themselves as one to he followed in India 

“so far ав may be.” Tha асау lies in 
this qualification, as the Magistrate eannot in 
the same -eass both have and not have 
jur'slistion, Мо satisfaetory sonelusion cau 
be.reashed without eonsiderinz whether tha 
maxim should be, not partially, bat wholly 
aesopted or rejeated. 

The maxim is probably dne in its? origin 
to sondi:ions whish no longer obtain. Тпеѓе 
was atime when few Jastisss of the Pease 
had any training in Jaw. Formerly also 
Statutes were less seientifieally drawn than 
they now are and were in sonsequenée more 
loosely interpreted &esording to their suppos- 
ed reason or equity, An illustration lies 
ready to hand in the deer-killing ease eited 
by Paley оп raze 158, where Hols, О, J, 
said this: — : 

"And, therefore, if there wasa dispute - 
sonserning the limits of a walk in a forest; 
and one slaims as part of his walk what is 
in faeta ‘part of the division of another, gnd 
assordingly kilis deer there, the ease із out of 
the intent of the Ast, but is plainly within 
ihe words. The intent of the Act: was to 
punish rogues and vagabonds and not to 
persons who by miateke ia the exesution of 
their trust exceed what the law wirraat..” 
Rex v. Speed (31). 

Bat however the rule originated, 16 has 
been exolained in more resani tins3 as в 
presampiiea applieable бо the eonairustion 
of statutory powers sonferred on Jüstieos of 
the Pease—a presumotion which may or 
may n3: ba displaced by the language 


(81) (1700) 1 Ld, Baym. 683; 01 Е. Қ, 1920, 
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employed. In Reg. v Ovidland (32) Cromptor, 
J.,.càid: “Being an old maxim of law, whish 
has been co generally applied for ager, we 
inust aesume that it is still intended to bs 
applied by every Aet relating to sush matters 
though not specifically mentioned," and in 
Whie v Fecs (85), Blaekburn, J., was 
explieit, “All summary  jurirdietion," be 
observed, "is the srexture of Statute and on 
the.prineiple that title could not beintend- 
ed to be desided by an inferior tribunal, 
thera has srisen the well-established rule 
that every Statute giving summary juris- 
dielion has the implied restriotion as to 
title and the Justiees must hold their hands 
if a bona fide olaim of right isset up. Oa tke 
other hand, in some Statutes, as the High- 
way Дев, the terms свей to sbow that the 
Justises were not to hold their hands even 
if a right vere ket up." 

No doubt the Justiees wera supposed to 
know sllabout tke losal highways and ore 
reason why in my opinion this presumption 
should поё be ‘intruded into the Criminal 
Prosedure Code, is that I doubt whether it 
has/been oonsistently applied in Hoagland, 
lt was not applied, for instance, in Williams 
v. Adams (34), acd Vaughan, Ex parts (35). 
* while it was applied in Reg. v. Justices cf 

Tort (35) avd Heg. v. Stimpson (87), 
14+: any rate where if is not applied, the 
'dnetiees retain full jurisdietion of the nature 
-affirmed in Reg. v. Bolton (88), and where it 
is applied the jurisdiction eeaces сп a bona fide 
elaim of title being raised, 

In England, again, the Superior Courts 
derive their jurisdiction to deside questions 
of right and title from tbe Common Law and 
may at one timelave regarded eneroseh- 
ments with suspieion. The jurisdietion of 
the Indian Conrts from the highest to the 
lowest depends on Statute, No doubt Civil 

(82 (1857) 7 El. & Bl. 853 at p.671; 27 L.J. M. C. 
28; 8 Jur. : м. в.) 1213; 5 W, R. 679; 118 Е. R. 1488; 29 
L. Г. 210; 110 R. В, £60. 

(88) (1872) 7 Q. B. 383; 411, J. M, C. 81; 26, L. Т. 
611; 20 W. B. 382. 

- (84) (1862, 2 B. & 8, 312; 81 L.J. M, C. 109; 8 Jar. 


(м. в.) 816; 6 L, T, (N. в.) 790; 127 B, В. 379; 121 E. 
В. 1039, 

(36) (1866) 2 Q. B. 114,7 B. & 8.992; 86 L. J. M. 
0.17; 15 L. T. 277, 15 W. В. 198, 

(86) (1866) 35 L. J. M. C. 211. 

(87) (1863) 9 Cox C. О, 856; 32 L, J, M. C. 208; 4 B. 
& 8. 101: 10 Jur, (N. в.) 4l; 8L. T, 58€; 129 R. X. 763; 
122 E. R, 472, 
. (88) (1840 1 Q B. 65; 4 P, & D. 679, 5. Jur. 1154; 
13 E, R.1055; 10 L J. M.O. 49; 55 R. R. 209, 
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Courts of varióus grades haye been sreated 
for ihe spesial purpose of deciding questions 
of right and title, Bat as time goes оз, 
various powers may be eonferred either on 
existing Courts or on nesly ereated Courts 
outside the ranga of the ordiraty Civil 
Odurts. Ifthe presumption that none but 
в Civil Court із to deside а question of right 
or title i admitted in one sate, it may be 
extended to other oases and to other tribunals 
ereated, ib may be, for some partionlar pur- 
påse ог fó administer some partienlar As‘. 
Qiite reeently а tribunal was orented by tha 
Ualoutta Improvement Aet for purposes of 
that Ast and only the other day the Presi. 
dent of the Tribunal was vested with certain 
powors to deal with renis іп Caloutta. 
Indian Statutes being of the modern obarae- 
ter, it seems to me wholly advantageous 
and desirable that they slonld be inter- 
preted by tha ordinary вапопв without resort 
to an adventitious presumption resogniced, 
it may be, in England, but not sanetioned 
by general prinsiple and not authorised by 
anything in the Indian General Olauses Aet, 
which is itself, во far as it goer, a statutory 
Code of construstion, It is for the Legis» 
lature when. it sreates a rew jurisdiction to 
define and limit the extent of that juris: 
dielion, ав it does, for example, in the Small 
Cause Courts Act, and when the question 
arises what rowers are or are not eonferred, 
tbe answer cught to be found within the four 
вогпегв of the Statute, 
In conferring powers relating to lend 
ог апу other subjeat matter on Magistrater, 
it is easy to say, if that is the intention, 
that the Magistrate’s jurisdietion is ousted 
if a бова йз elaim of rightor title is raised, 
Or the restriction may be qualified so that 
the Magietrate’s jurisdietion will not be 
affeeted unlees the slaim made is not merely 
bona fds but also fair and reasonable (c.f, 
White v, Feast (33), Rez. v, French (39) ], 
When we eome to the actual language and 
soheme of those sestions, it is slear that the 
question of publia way or no publie way, if 
it ariser, is direetly involved in the enquiry 
whish the Magistrate or the Jury have to 
make. To use words whish овепг in the 
eases, the question is an essential element 
in, or goes to the foundation and merita 


of, the enquiry, Ever, therefore, if thia 

(39) (1902) 1 K. B. 637; 71 L. J. К.В. 382; 86 L. 
T. 587; 50 W. R. 535; 63 7, P. 487; 20 Cox, C. 0, 200; 
18 T. L, R. 440, 
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were an English Stainte it might well be 
debated whether the Magistrate had not 
а eomplete jurisdiction, But if, as [ think, 
the language should bs interpreted withont 
any presumption one way or theother, it is 
plain that the Magistrate or the Jury have 
full jurisdiotion to deal with a question 
of right or title for the purpose of determin- 
ing whether a conditional order is resson- 
able and proper. The Jury, where thera is 
a Jury, would presumably be persons asquaint- 
ed with the lcoality, the Legislature relying 
not on their knowledge оѓ Јат but on their 
loeal knowledge. ` 

That sonstruation is supported by the 
authority of Sir Riehard Ooush, O. J. in 
Angelos care (22) though the learned 
Chief Justice did not eonsider the question 
of ouster of jurisdistion now raised. It is 
strange that Anglso's case (22) does not appear 
to Бата been cited in argument or referred 
toin any subsequent care before the present, 
The ease was desided,‘as I have mentioned, 
under tho Oode of 18611869. I do not 
know whether the subsequent enlargement of 
the revieional jarisdistion of this Court was 
в fastor in altering the sourse of opinion; 
Under the Code of 1861-69, the High 
Court sould only intervene in respest of 
‘error in law. Under later Codes the High 
Court in revision may question “ the sorreet- 
ness, legality or propriety” of avy finding, 
sentenseor order of an inferior Court and 
make an appropriate order. 
' .If then the Magistrate has this jurisdis. 
tion, 16 is diffenlt to justify the general in- 
Atrouetions laid down in Lukhee Narain’s case 
(3) dictating how he should ast in the 
exercise of his diserstion, Sueh roles, 
with all respeot, trespass beyond the legiti- 
mate sphere of interpretation and revision 
into the sphere of legislation, It is "wrong in 
principle for any Courtor Judge to impose 
fettera on the exersise by themselves or 
others of powers whieh are left by -law to 
their diseretion in each ease as it arises." 
Saunders v. Saunders (40). 
. The inatraetions involve the distinetion 
referred to in the sesond question submitted 
.hetween -bona fide slaims of title whieh 
are well founded and bona fide slaims whieh 


» 583, 
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are ill-founded. This distinstion was a-new 
departura, whish has not met with undiluted 
favour. [Ses Mukunda Lal Dey v. Haribole 
Saha (6) and Peary Lal Mullick v. Surendra 
Kes'ore Mitter (8)]. 

Ido not say that an order giving a defend- 
ant whose olaim the Magistrate oonsilers 
ill-founded a limited opportunity to go to the 
Civil Court isnot within the Magistrate’s juris- 
dietion, but he also has jurisdistior, and in 
some eases it may be his duty, to not himself 
on his own finding that the elaim is ill. 
founded. It is matter for his discretion. Ав 
I apprehend, it would, in the same sens», bs 
within the Magistrate’s dissretion in sush ease 
to terminate his proeeedings leaving it to 
either party desiring to do so to seek a remedy 
in the Civil Court in the usual way. All 
that san be said beforehand is ‘that the 
existenss of a bona file disputa of title may 
ba an element for the Mgistrate’s eonsidera- 
tion. 

Then, again, there із the differenes 
whish the learned Judges authorised 
between the treatment of obstruetions to 
publis ways and the treatment of the 
other nuisances, spesified іо seetion 133, 
whish а воб the publia health or safety, 
In the cise of these other nuisaness, the 
learned Judges say, the Magistrate is not to be 
fettered in the exercise of the powers given 
him by the considerations applisabla to ob." 
struetiona to publie ways, This differenee- of 
treatment is not easy to support. Questions of 
right, if not of title, may arise, for instanee, in 
eonneation with the issae whether some 
trade should or should not be earried on in 
some  losality, That no real distinetion 
exists is shown by the fast that in one or 
two subsequent cases (no doubt of an ex- 
ceptional eharaster) this dostrine of ucgeney 
has been extended to obstructions to publie 
ways, though nothing in the way of danger 
to the public health or safety seema to have 
bseninvolved [Belat Ali v. Abdur Rahim (4) 
and Fakir Mullick v. Emperor (15)]. : 

It eannot be said that the possibility of a 
eonflict between the Civil and the Ori. 
minal Courts was eliminated by the judg- 
ment in Luckhee Narain’s cass (8). Hven 
under the prosedure there laid down а 
defendant might negleet the opportunity 
given him of going to the Civil Court pend. 
ing the Magistrate's proeeedings. But he 
might still suseced, after the Magistrate 
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had made a final order against him, in 
establishing in the Oivil Court that the 
wey was nota publis way. Would the 
Magistrate be bound by the Civil Court 
decree ? Sir Riehard Ooueh thought that 
the Oivil Court had no power, in offest, 
to reverse tho: Magistrate’s order besause 
otherwise thére might bo в sonflist of 
jurisdiction. “The eonsequenes of that," he 
said, " would be that there might ba an. 
other order by the Magistrate, another 
Jury appointed, another similar finding, and 
then another guit, and soon. The law does 
not allow that." Meechoo Ohunder Siroar v. 
Ravesshaw (41). The Fall Beneh in ‘Chunt- 
laUs ` case (26) overruled the view 
that the Magistrate's order sould not ba 
brought in question in the Oivil Oourt, 


but were silent as to the effest of eorflisting - 


desisions.. It’ may be that few Magistrates 
would go again&t a desree of the Civil 
Oourt, The danger шлу be remote, Never- 
theless it exists and in some eombination of 
¢iroumstarces the point may arise and cause 
diffisulty. 

In my opinion, the attempt made in Luckhee 
Naratn’s case (3) to find a half way house be- 
tween holding that tbe Magistrate has no 
jurisdiction where a Łona fide slaim of title 
is raised and holding that he has’ full 
jurisdietion, plased the law onan unsound 
and uneertain basis. There вап only ba 
two alternatives, either the Magistrate has 
this jurisdietion or he has not, If he has 
the jurisdistion, it is beyond the province 
of this Court to curtail ib. And the real 
Фі епу in ehoosing between the two alter- 
natives for the purpose of answering the first 
question submitted is this, that in actual 
practioa the distinetion whieh Luckheo Naratn's 
case (3) draws between well and ill-founded 
elaims has been generally disregarded, and the 
raising of a bona fide elaim of title has been 
treated, apart from exeeptional eases desided 
on the ground of urgenoy, as being in itself 
an effestive bar to the Magistrate proseed. 
ing further, [cf. Quesn.Empress v. Bissessur 
Bahu (2), Praonath Dey v. Goborahone Malo 
(11) and Kamin? Kumar Biswas v. Emperor 
(9)]. The oase is often sited and pro. 
fession is made of following it, bat in general 
‘the result has been: as І have said. In 


(41) 19 W, В, 345; 11 B, D, B, 9. 
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that stato of things my ‘doubt has been 
whether this Beneh shoüld radisally alter 
a praetise whieh gceysbiek to the Code of 
1872 or whether if‘should be left to the 
Legislature whish is understood to be en. 
gaged in the revision of the present Cade, 
to put its intentions beyond all doubt. On 
the whole, however, for the reasons whish 
I have endeavoured to express I agree with 
my Lord and Teunon, Ј., that the first 
question referred to us should be answered 
in the negative. If it were answered in 
the affirmative further questions would 
arise whieh need not now be sonsidered 
as to the time at whieh the objection to 
the Magistrate's jurisdistion should be taken 
and as to ‘the position of a Jury where the 
elaim is made after the ease goes to them. 


‘Subject to what I have already said І 


agree that an affirmative answer should 


‘be returned to the first branch of the 


second question, Farther than that I ex- 
press 1° opinion in regard to Belat Ali's 
case 


I agree that in the 
eN result the Rule shonld 

NzwBoULD, J,—Tbere is very li i 
enee in practise between the ‘ale es aim 
Law that & bona fide elaim of title ousts the 
jorisdistion of Justiogs Proceeding in a 
summary way and the effeat of decisions 
of this Court in revision that а Magistrate 
should stay his hand when in prooeedings 
under sestion 133, Criminal Prosedure Oode 
he finds that a claim of title is raised bone 
fide. р No reference waa made to this dis. 
tinetion when the ease was argued befor 
my learned brother Subrawardy, J. d 


myself. Had there bsen we should. s 


framed the queations whieh 

desision by a Full Beneh а an 
form in whieh we have put the questiona 
requires а deeision on the point of ouster 
of jurisdistion, Now that I have sonsid 
ed these questions from the point of iow 
of а member of а Fal] Bench and ad pu 
longer bound to follow previous desision 
of Divisional Benehes, I am sonvinsed th t 
there ia no ouster of jurisdiation I Ша 
read the judgment whieh my learned brother, 
Richardson, Jy has just delivered and find 
myself so entirely in agreement with hi 
views that I do not think it nesessary ta 


say more than th | 
judgment, at I fully Bgroo with that 
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' GaosE, JThe questions referred tothe 
Еол Bench for determination are as follows:— 

" When in proseeltmga under sestioa 133, 
Criminal Proesdurs Oade, arising out of an 
alleged obstruetion of a way used by the 
„publie, the defendant cets up a slaim of right 
whioh is found by the Magistrate to be mada 
in good faith, is the Magistrate's jurisdistion 
entirely custed P І . 

"Or san the Magistrate, if he does not 
think this claim well-founded though he 
eonsiders it made in good faith, allow the 
defendant a reasonable time to assert thia 
elaim by a civil saib and if he does not 
go to the Civil Court within sueh time or 
fails there, ean the Magistrate continue the 
proeesdings under section 133, Oriminal 
Prosedure Code ? 

Was the ease of Bela? Ali v. Abdur Rahim 

(4), giving effect to the dietum ia Luckhee 
Narain Bancrjee v. Ram Kumar (3), rightly 
desided P" 
. .Tle present reference has arizen out of 
an application to this Court under the pro- 
yisiors ‘of réetion 43) cf the Code of 
Criminal Prosedure by one Rem Sagar 
Mandal, deseribed as one of the sesond 
party, against whom proszedings under 
seaticn .] 23, Criminal Prosedure Code, had 
heen instituted on the complaint of one 
Alek Naskar and several others. It was 
alleged that Ram Sagar Mandal and another 
pcreon bad ineluded within their homestead 
a porticn ofa publio road and had ereeted 
a eowshed thereon. Ram Sagar Mandal 
showed saure denying the existense cf the 
alleged publie rosd and setting up a elaini 
to the lend in dispute. The Magistrate was 
of cpin‘o2 that the claim of Ram Sagar 
Mandal, though not substantiated, was not 
a mere pretence and bad not been raised to 
oust the juriedietion cf the Court Lut that 
it had been raised Ропа file, He thereupou 
dircoted that the second party should go to 
the Civil Conrt within a date üxed by him, 
namely, within the 25th Msy 1921, and 
that in the event of the second party rof going 
to the Oivil Court within the said period, 
the trial should be continued, The peti- 
ticner did not go to tbe Civil Court and 
thereupon the Magistrate dirested witnesses 
to be summoned. . 

On behalf cf the petitioner it was eons 
tended before the Division Bench and also 
before ua that сп the Magistrate's finding 
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that the petitioner's elaim was bona fide, hii 
jarisdiotion under sestion 133, Oriminal 
Prosadure Code, same to an end and that 
he was not justifed in eontinuing the pro. 
seedings under sestion 133, Oriminal Pro. 
sedure Code, simply besanse the petitioner 
had failed to bring a suit in the Civil Oourt, 
On behalf of the opposite party, the éon- 
téntion was put forward that, having regard 
to the findioga arrived at by the Magistrate, ` 
the jurisdietion of the Magistrate hal not 
been'ousted and that he was justified in mak- 
ing the order in: the manner in whish he did, 
In order to appréeiate the contentions set 
out above, it is  nesersary to refer to 


the terms of sestion 133 and‘ of ‘the 
sestions whieh follow in Ohapter X of 
the Criminal  Prosedure Оодз and ёо 


some of the more important eases desided 
under seation 133 of the Criminal Prossdure 
Code, The sestions, it need hardly be stated, 
have to be interpreted assordinz to the 
natural meaning of the words used. Sestion 
133, so far as it relates tə the ease before u»; 
lays down that whenever the Magistrates 
mentioned in the ssotion sonsider on ressiving 
a Póliee report or othér information and on 
taking sua% evidenae, if апу, as they think fit, 
that any unlawful obstrustion or nuisanes 
should be removed from any way, river or 
ehannel whieh is or may be lawfully used by 


the publie or from sny publie plaea, they: 


may make a eonditional order diresting the 


-removal of suéh obstruetion or nuisanes or 


directing the person responsible for the 
obstrustion or nuisanes tò appsar before w 
Magistrate and move to have the order set 
aside or modifisd in manner indieated in the 
Statute, Seetion 134 deals with the servise 
of notifisalion of the sonditional order made 
under sestion 133. Seetion 135 lays down 
the courses open tə the person against whom! 
the sonditional order has been made. He san 
either perform the ast dirested in the eondi- 
tional order within the time limited therein: 
or appear and show sauce against the eondi- 
tional order or he osn apply to the Magia. 
trate to appoint a Jury ta aonaider . whether 
the eonditional order із reasonable and pro:: 
per. Tho prosedure which is to bs followad in 
the event of the person affested failing b3 take. 
advantage of the provisions of sestion 135, 
and also in the event of the psrson affested 
following the provision: of seetion 135, is 
indisated in sestions 133 to 141 of the Orj. 
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minal Prosedure Code. Farther, in eases 
where there is likelihood of imminent danger 
or injury сЁ a serious kind to the publis, the 
‘Magistrate i is empowered by sestion 142, to 
‘issue, whether a Jury is to be or has been 
appointed or not, sueh an injunstion to the 
person against whom the eonditional order 
has been made, as is required to obviate or 
prevent sush danger or injury pending the 
‘determination of the matter. _ 

It may Le noted in passing that seetion 133 
of the present Code of Criminal Prosedure 
eorresponds to ssstion. 521 of the Code of 
11872, whieh again corresponds to seation 308 
of the Code of 1861. Under the Code of 
1872, it was held by this Cours that in 
'proseedings under seetion 521 of that Code, if 
a elaim of private right were set up in respect 
‘of what was alleged to be a thoroughfare or 
publio place, the Magistrate conld not make 
any order under seation 52], ‘aod the follow. 
ing acctions, but was to proceed under seotion 
‘532 (whieh corresponds to seetion 147 cf tke 
Oode of 1882, and of the present Code), so 
that the person olaiming sueh private right 
shonld have an opportunity of having the 
question raised by him duly erqnuired into 
and determined. It is unnesessary to refer 
'to the cases in support of this view : they will 
be found sollested: in the case of Chunier- 
math Sen, In the mctier of thé Feti'icn of (21) 
. "Тае ratio of the desisions Was that it was no 
part of the doty cither of the Magist. ate or of 
а Jury acting under seetion 526 of the Code 
of 1872, to determine ihe rights cf parties 
in properly, Then cime the ‘Code cf 1882, 
‘and in the cate of Bascrud in Bhutah v, 
'Bakaral (£0) Mr, Just/ee Wilson observed вв 
followe :—"It has been more than onee held 
‘by this Court that the powers now embodied 
Зп sestions 133 to 137, with regard to the 
‘obstruction ‘of publie ways, are not to be 
‘exerciced where there is a bona fie dicpute as 
to the existence of the publio right. In the 
present asso it is plain that the right of way 
ів really in dispute, and that ita existenee is 
atleast open to doubt. No order, therefore, 
зап be made under the seetions referred te, 
until the pnblie right bas been established by 
proper legal prce: edirgs, с.т] or oriminal.’’ 
16 is. to be remembered that the Ccde of 1582 
and the present Code of 1598 did not and 
dces not in section 147 as in seetion 532, the 
eon espon ling testion of tLe Code of 1872, 
give à Oriminal Court power to deal with sneh 
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a matter. The oase in Basaruddin Bhutah 
v. Ваһатай (20) was followed without any 
discussion in the eases reported as Astor Mea 
v. Sabdur Mea (27) and Lal Mich v, Narir 
Khalzsht (23). 

In Luckhee Narcin Banerjee v. Ram Kumar 
(3) the question was disenssed at some 
length and the sases under the Oode of 1872 
were referred to. It was pointed out by 
Prinsep and Pigot, JJ., that in assordanes 
with the Jast mentioned deeisions it had been 
held by this Court that a Magistrate proeeed- 
ing under the liks sestions of the Oode of 
1882, was not, when а bonz fiie elaim of kitla 
was set up, to proceed to make an order but 
was to allow the party setting up sueh a elaim 
to substantiate it if he eould doso by eivil 
procaedings. lt was further pointed ont that 
there were no proper provisions in Ohapter X 
of the Oode of Oriminal Prosedure for an 
enquiry into disputed questions of title and 
that it eould not have been held to have been 
the intention of the Legislature that questions 
of this natare raised tona fide should be finally 
desided ina summary manner and to the 
exolusion of any resourse to the Oivil Court, 
In the ease in Luekhee Narain Banerjee v. Ram 
Ku nar (3), the learned Judges after pointing 
out that these desisions in question did not 
go to the jarisdistion of the Magistrate bui 
only to the mode in whieh Magistrates should 
exereise their powers, observed -further as 
follows on page 571 :— 

"When sueh a question із bona file raised 
the Magistrate ought not to make an order 
under these sestiona of the Code, but should 
allow an opportunity for the determination of 
tbe question by the Civil Court. 

- "The elaim of title must, however, in 
order that it shonli be allowed to have this 
effact, ba benz àle and not a. mere:pretense to 
oust jurisdistion, and it is for the Magistrate 
to say whether ths візію ba Lo»ifideor a 
mere pretense, The Magistrate eannot, of 
coursa, in determining thir, decide eontrary to 
the fasts that the elaim is not made tona fide 
but must have reasonable and probabs3 sause 
for his decision, whieh will'ba subjeat to 
revision by this Court. The rol», however, 
that а b2n2 file elaim of title ought not to 
be determined in summary proseedings befora 
the Magistrate is subjest to this, that the 
objec.ion must be raised by the defendant at 
or before the hearing; he eannot be heard 
afterwardo to objeet to therosalt of prosegd. 
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ings to which hebhas deliberately submitted 
himself," 

The broad prinsiple thus laid дожа in 
Luskhee Narain Banerjee ч. Ram Kumar (3) 
has been followed or referred to with approval 
or has been asted upon іп numerous 
eases in this Court snd does not seem 
to have been questioned at all in subse- 
quent eases: but the sontroversy, sash as 
it has been, has raged round a dis. 
tinetion drawn із  Luckhes Narain 
Banerj.c v. Ram Kumar (3) between a elaim 
of right whioh the Magistrate thinks well. 
founded and a olaim of right whish the 
Magistrate does not think well-foundad but 
sousiders to have been made bonz fide, The 
remark-, last referred to, have baen sonsidered 
in several eases as has been pointed ont.in the 
referring order; they have been followed 
and eflast given to them in the ease of 
Belai Ali v, Abdur Rahim (4). 

„Тһе rale laid down іп the ease іп Luckhee 
Nerin Banerjee v, Ram Kumar (3) that a 
bona fide elnim of title onght nct to be deter- 
mined in summary proseedings before the 
Magistrate is often described as amounting to 
this, namely, that the Magistrate, having 
jurisdietion to enter upon the enquiry and 
having rightly entered upon it, besomes 
ineapasitated to proseed beeause some faat 
appears which ousts his jurisdiction. No 
doubt it is a principle of the English Common 
Law thatthe jurisdietion of Jastiees is oustad 
by a bond fide elaim of title on the part of а 
defendant; but 16 is to be noted that in 
England it has bean held that although a 
alaim of title is put forward bona fide by the 
defendant, if such a elaim is necessarily 
involved in the vary question whieh the Magis- 
trates have to deeide, their jurisdietion is not 
ousted [ Rey. v. Bradley (42)]. In this sountry 
we haye to proseed upon the worda of the 
Statute as we find them. Now, exsess of 
jurisdietion may either exist at the time when 
the Magistrate embarks upon the enquiry 
under .sestion 138 and when the sonditional 
order is made and in that ease there is no 
jurisdiction to hear the ease at all—a eon- 
iingeney whieh is exeluded by the terms of 
the Statute itself, ог it may егор up in the 
sourse of the hearing, When the Magistrate 
embarks upon an enquiry under sestion 133, 
Oriminal Proesdure Oode, there is clearly no 


* (42) (1894) 70 L, T. 879; 63 I, J. M. О, 183; 10 R, 
483; 17 Сох 0, С. 789; 58 J, P. 199, 
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want of jurisdisiion as has been shown above; 
and having regard to the very eareful and 
guarded language used by the learned Judges 
in Luckhee Narain Baner‘es v. Bam Kumar (3), 
I find it 211016 to say that the assertion of а 
bona fide elaim of title custs the jurisdistion 
of the Magistrate in the sense in whieh the 
expression is used and understood in England. 
One test for ascertaining whether a matter is 
within the jurisdiation of the Magistrate or 
not is to consider the nature of the arguments 
used against the Magistrate, If there was 
no jurisdietion the Magistrate ought not 
fo have entered into the erquiry at all: 
but if the argument is that the Magistrate's 
authority is not fettered in any way, in 
eases where danger to public health or 
safety is involved but is fettered in other 
eases, it is cuite alsar that the Magistrate 
has jarisdistion, Where a Magistrate desides 
one way when he ought to have desided 
another way, that is not, in my opinios, 
absense or want of jurisdistion, The manner 
in whieh the Magistrate’s disaretion onght 
to be exersised іп a partioular sot of eiraum- 
stances is a different matter altogether and has 
nothing to do with questions of jurisdietion, . 
In my opinion there eannot be any 
manner of doubt having regard to the 
provisions of sestion 133 that the Magia- 
trate has complete jurisdiction when he 
makes the conditional order under section 
183. 1 the person, against whom the 
sonditional order has been made, has a 
bona fide eolaim of right, he should draw 
the attention of the Magistrate to it at the 
earliest possible moment. On япеһ a 
olaim being put forward it is for the 
Magistrate to say whether the slaim has 
been advansed before him with some show 
of reason and whether it is something 
more than a bare assertion; in otber 
words it is for the Magistrate to say 
whether there is a real or substantial ques: 
tion between the parties to be tried out, 
If the Magistrate is of opinion that there 
is sueh в question, he ought to stay hia 
hands at onee and take no further action 
in tbe matter but refer the parties to 
the Civil Court. Whether or not the 
elaini oan be ultimately  mainlsined in 


the Civil Court is altogether another 
matter; if is not for the Magistrate ta 
enquire into all the eireumstanees to see 


if it is impossible, But if the elaim of 
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right put forward is of а eharaster 
unknown to the law, the Magistrate is 
under no ‘obligation to stay his hands 
although it is bona fide; in other words 
& mere belief in a right, although bona 
fide, ought not to be asnffisient to induse 
the Magistrate to stay his hands, This 
does not mean, however, that the Magis- 
trate is to embark проп a prolonged 
enquiry into what has been deseribed 
as the degrees of bona fide in the elaim 
of right adyaneed before him, For 
instanoe, where the enoroashment or 
obstrustion somplained of is upon а way 
admittedly publie, there eannot be any 
question that the Magistrate must рговвей 
beyond the stage of the  eonditional 
order, even if a elaim of right were pnt 
forward by a person believing in the elaim. 

The view taken above is not inconsist- 
ent with what has been held to be the 
proper procedure to be followed in esses 
of emergeney where there is likelihood 
of imminent danger ог injury of a serious 
kind to the publie. Indeed the Magis. 
trate’s diseretion in eases of danger 
to publie health or safety cannot be 
fettered as is amply resognised at page 573 of 
I. L.R. 15 Cal [Luckhes Narain Baneries v. 
Bam Kumar (3), . 
` I, therefore, answer the first question by 
saying that if the Magistrate finds that 
there is a real or substantial question to 
be tried ont between the parties he ought 
in the exeroise of his diseretion to stay 
his hands and not proseed any further 
after making the «onditional order under 
Bestion 183, In my opinion it is not a ease 
of ouster of jurisdietion and there is no ouster 
of jurisdietion, р 
"I answer the seeond question by saying 
that the Magistrate is entitled to eontinue 
the proseedings where the objestor shows 
nothing more than a mere belief in the 
elaim of right put forward, The Magistrate 
is not entitled to direet the objestor to go to 
the Civil Court besause in his opinion the 
elaim of right eannot be ultimately maintained, 
So far ав the «ease of Belat АГ v. Abdur. 
Rahim (4) is not insonsistent with the above 
view, it was rightly decided, 

As regards the matter out of whieh 
the present referenee has arisen, I read 
the Magistrate’s order as meaning that he 
gras of opinion that no real or substantial 
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question of title between the parties had 
been raised before him. If I am right in 
this interpretation of the Magistrate's order, 
it follows that the Magistrate was поб 
bound to stay his hands. In this view of 
the matter I would diseharge the Rule 


whieh was issued by the Divisional Bensh. 
в, D. Rule discharged, 





PATNA H GH COURT. 
OniurNAL Revision No, 612 оғ 1921, 
January 22, 1922, 

Fresent :—Mr, Justiee Jwala Prasad. 
BIRNARAYAN SINGH—Peritionns 

Р versus 
BEMPEROR-—Opposity Party. 

Criminal Procedure Code (Act V of 189%), s. 489—» 
Accused acquitted —Judgment of acquittal recorded— 
Case “not false" according to Magistrate's own impres. 
sion—Direction.that case be entered ав “тие! in Police 
register—-Magistrate’s own impression and direction, 
recorded as part of judgment—Revision—High Oourt’s 
power to expunge —Judicial or executive order—@overn- 
ment of India Act, 1915 (5 & 6 Geo. V, C. 61)— 
Acquittal -Not guilty—Judicial functions—Executive 
gowers—Evidence of character — Admissibility of judg» 
ment of acquittal for injuring character of acquitted 
person, one E 


In & case of extortion against a Police Officer the 
Trying Magistrate, finding the prosecution evidence 
ав in-ufücient and unconvincing and the defence 
evidence аз more convincing, recorded a judgment 
of acquittal but added that his own impression wag 
that the.case was “not false" and that it should be 
entered as “true” in the Police register. The Police 
Officer sought in revision that that part of the 
Magistrate’s judgment which casta slur upon his 
character and was inconsistent with the verdict of 
acquittal may be expunged: 

Held, 1 that, the order of the Magistrate being a 
judicial one, the High Court had-power to deal with 
it under section 489, Criminal (Procedure "Code, and 
that it had also power to deal with it under its 
general superintendence under the Government of 
India Act; | p. 199, col. 2.] 

Emperor v. Thomas Tellako, 14 Ind, Cas, 618; 13 Cr, 
L, J. 259; 5 Bur, L. T. 20, referred to. 

(2) that as a judicial ordar the order objected io 
was illegal and inconsistent with the judgment of 
acquittal; that as an executive order it had no busi. 
ness to be in a judgment; -and that, therefore, whe- 
ther executive or judicial, it should be oxpunged 
from the judgment. o 199, col 2 ] 

No suggestions of any kind can be made against 
the accused when a verdict of not guilty is recorded. 
except that of establishing his" complete innocence, 
[p. 198, col 7.] 

Res v Plummer, 11902) 2 K. B. 339 at p. 348; 71 
L. J K В, 805; 66 J. P. 647; S60, Т. 886; 18 T, Ly 
R.6 9; 6 W Е. 37; 20 Сох О. О. 248, referred to. 

Even a judgment of acyuittal, merely upon the 
benefit of doubt being given to the acoused by reason 
of suspioious  ciroumstances in the case of thg 
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prosecution is entitled to be regarded as a complete 
exoneration of the aceused. [p. 198, col. 1.] 

A Magistrate exercising judicial functions has to 
divest himself for a moment of his executive powers 
and has to forget himself that he has to deal with the 
person before him as an executive authority, (р. 199, 
col. 2 

Judgments of acquittal are not admissible in evi- 
dence even in & case where the character of the 
person is directly under enquiry under section 110 of 
the Code of Criminal Procedure; far less can it be 
permitted to be used by the Magistrate in this case 
for the purpose for which he recorded itin his 
judgment, namely, to throw a slur upon the character 
of the Sub-Tnspeotor for executive or administrative 
purposes, [p. 198, col. 2- p, 199, col. 2] 

Emperor v Noni Gopal Gupta, 10 Tnd. Cas 682; 16 
С. W. N. 598: 380.589; 12 Cr. L.J. 288; Pulin 
Behary Das v. Emperor, 16 Ind. Cas. 257; 16 C. W. 
М. 1105; 15 C.L. J.517; 18 Cr ,L. J. 609 and 
Rajendra Narayan Singh v. Emperor, 18 Ind. Cas, 
149; 17 C. W. N. 288; 16 C. L.J. 467; 14 Cr. L. J. 6, 
‘referred to, . 

Petition for revision against an order 
passed by the Deputy Magistrate, Dalton- 
ganj, dated the 17th Septemher 1921, 

Mr. Sanbhu Saran, for the Petitioner. 

Mr. H. L. N andteolyar, Assistant Govern- 
ment Adsooate, for ће Crown. 

JUDGMENT.—This Rule was issued 
by Adami and Bu«knil, JJ, against the 
following order passed by the "Magistrate of 
Daltonganj, datéd the 17th September 
1921 :— : . 

" At the same ‘time my impression after 
going through all the 'evidenee and Police 
papers, ef6, in the case is that the cise is 
not false, I do not believe that any money 
was ‘extorted from Ram Pratap Singh, but 
it seems tome that the other two somplian- 
ants were made to рау some money before 
they were let off, but on aesount of their 
being influenced by Ram Pratap Singh and 
Jai Pragash Singh, who wanted to improve 
upon the fasts, they have not told a genuine 


story and have mixed up fasts and thus made: 


their evidenee untrustworthy -and unsafe, 
Enter trac; sections 384 and 334—114, Indian 
Penal Ocde." 

. The petitioner is the 
Polise and was salled upon to stand hia 


trial before the Magistrate upon charges. 
£84 and. 


under the ‘aforesaid gestions 
384-114, Indian Penal Code along with 
one Mahadeo Puri, for having extorted 
money froin three persons, namely, Ram 
Pratap kingh (P. W. No. 1), Badri Dusadh 


(P. W. No. 2) and Bukhan Dusedh (P. Wy 
No.. 3), of village Sundipura, in conneotion: 


with an enquiry into a oase of wrongful eon- 
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finement, assault, ete , alleged before the Sub- 
Inspeator bya woman, Deomonia Mallahin, 
against 24 persons of the village. 

The defenee in the ease of the sesused 
was that the entire ease was false and son: 
sooted, having been engineered by a veteran 
enemy of the asensed. The trial ended 
in the aequittal of the aseused of all 
the charges, The Magistrate examined the 
faota of tbe ease and the evidense ina vary 
great detail. 

Tkeeass of the proseantion and the wit- 
nesses cn behalf of the prosesution was that 
money was paid tothe aesnsed persons on 
the sixth day of their arrivalin the village. 
To rebut this the defense fled diaries 
of the ease of Deomonia Mallahin from the 
16th to the 20th of April showing that the 
Sub-Inspestor reached village Sindipura on 
the 16th of April, atlla.m,and left the 
village at42. м, оп the 20th, and thereby 
proving that he sould not bein the village 
on the date on whieh the extortion is said to 
have taken plaoo. In support of this, the 
Sub-Tnspestor also fled the personal diary 
of the Head Constable Abdul Rashid. The 
learned Magistrate aseepted the  defenee 
ease to be true and atigmatised the ease of 
the prosesution to be false in the following 
words : :— 

" Thus there san- be no doubt that the 
statement that money was paid to the aecused 
persons at: Sundipura on the sixth day of 
their arrival there (on the 21st April 1921) 
is falco," 

Similarly he eharaeterised the statement 
of the witnesses on the point in the following 
words :— 

" That it was perhaps forgotten that the 
witnesses thereby rendered tteir evidense 
valueless by their statements being shown 
to be sontrary to fasta,” 


The lesrned Deputy Magistrate proved 
by means of. dcoumentary evidenca stated 
by him in his judgment that Ram Pratap, 
Singh, complainant, had perjured himself at 
every material pointof the case. Не relied 
upon the bail bonds (Exhibits G, H, I, J and 
К) eontaining the thumb impressions of | 
the bailors, showing that those persons were 
present in Daltoganj Oourt on the Lith of 
Apriland sorsequently “if any payment wis 
made, it must have been made on or kefore 
the 19th of April." 

As to the persons named above having 
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been called upon by the Sab-Inspector for 
purpose cf negotiation at or about the time 
the reareh of the hcuse was made, the learn- 
td Magistrate acsepted the version of the 
&ecused that the houses were searshed by 
the Head Constable and that the Sub-Inspec- 
tor was examining the complainant and the 
witnesses on the 18th and the 19th and took 
bail from the acoused on the fifth day. This 
he arrived at also upon а reference to the 
docnmentary evidence in the вавэ, and eame 
to the following conclusion :— 

“Phe prosecution evidence on this point has 
already been shown to be unreliable and the 
prevaricating statements made by the proseca- 
tion witnesses on these points clearly show 
that they were not speaking the truth. I hold 
that the de'enee version on this point is the 
correct one,” 

Ав regards the actual payment and the 
"motive for payment, the learned Magistrate 
devoted three typed pazes of his judgment 
in order to show the material contradictions 
and improbabilities in the story told by the 
complainants and their witnesses of their 
having been threatened to be tied by ropes 
and having made the psyments alleged by 
them to the Sub-Inspector. He held that 
Ram Pratap Singh and his cousin Jai Pra- 
gash Singh were the most influential men 
in the vi'lige and were claver men and cou'd 
not eaaily be daped into doing a thing they 
did notlike, Ав а result of the close inves: 
tigation and serntiny of the evidense upon 
the point of payment by the three persons 
Ram Partap Siogh, Badri Dausadh and 
Вһокбап Dasadh, the learned Magistrate 
resorded aelear and definite finding in the 
following words: — 

"It will be seen from the above that the 
prosecution avidense is diserepant and self- 
sontradiztory almost at every point regarding 
payment and time and motive. The diarias 
of the ease of Deomonia aonelusively show 
that all the prosesution witnesses have told 
lies regarding the date of payment.” 

He als» eriticises the attitade of Ram 
Pratap Singh and Jai Pragash Singh in the 
matter. He eloses his examigation of the 
evidenss in the following words :— 

From the above it will be seen that tha 
prcsaqution evidense ie insuffi iient and unson- 
vinsing and having been rebutted in material 
details by the mach more eonvinsing dafenae 
өўїйөпөөїп the form of d2sum3264 салп: be 
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aesepted. Ccupled with the nature of the 
evidenee, there are the irregalarities in the 
proeeedings, and the effast of all these taken 
together is to makethe case a failure, The 
result is that I hold that the prosecution has 
failed to prove its case and Ї find that none 
of the two accused ia guilty of the charges 
framed against him. I accordingly acquit 
them under section 253, Criminal Procedure 
Code". 

The trial of the case and the enquiry into 
the charges of the accused ended here. The 
only issue bafore the Court upon the charges 
was whether the prosecution proved its case 
or not against the acousel, or to pub it 
Shortly, whether the accused were guilty or 
not of the offences chargei. All the points 
that arose in connection with the charges 
for the de‘ermination of the Oourt ware веб 
forth in the preceding paragraphs of his 
jadgment and his decisions were recorded 
thereon reriatim with detailed reasons for 
thore decisions. The judgment, therefore, 
was complete, and after the aforasaid verdict 
of acquittal was recorded, no other point 
arose before the Magistrate, It is said that 
the remark in question was added obvionaly. 
for the purpose of administrative entry 
of the oase being true or false under para. 
graph 314, Chapter XIII, of the Police Ma- 
neal. Now, the object of this rule is to have 
a record of the opinion of the Magistrate 
upon the firat information reports and final 
reports in cognizable case received from 
stations and outposts. Olause (d) of the 
rule requires the entry of the case to be in 
the form of one of the following in the 
general register :—true, intentionally true, 
mistake of law, mistakeof fact, non-cognise 
able or not investigated. and the order with 
respect to the entry isto ba made by tho 
Magis:rate of tke district, the Magistrate in 
charga of criminal c.ses at Sadar and the 
Magistrate in charge of Sub-Divisions [vide 
elause (5)). This rule does not apply to 
Magistrates trying the case. The register 
has to be filled in by tha classes of Magis- 
trates mentioned above, and he is obviously 
to do thai upon the result of the eas», The 
Magistrate trying the case may not necessa- 
rily be one of the three kinds of Magistrates, 
namely, the District Magistrate, the Magis. 
trate in charge of criminal oases ii Sadar 
or the Sab Divisional Magistrate, as ia 
contemplated by the rule, Thezsfore, ib way 


iss 
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not the judicial function of the Magistrala, 


who tried this oase, to record this order in 
his judgment of the ease, That judgment 
was 2 judgment of acquittal, and on a 
perusal of that judgment another Magis- 
trate (whose duty was to record ап eotry in 
the register) was to find ont what should be 
the nature of the entry. The entry in ques- 
tion is purely executive and administrative, 
and after the case had ended in the acquit- 
tal of the accused, the Magistrate had noth- 
ing more to decide as to what his personal 
impression was as regards the guilt or in- 
noceneo of the accused, The judgment 
resorded in the present case by the Magia. 
trate was а judgment entirely in favour of 
the accused. Nowhere throughout the judg- 
ment he suspected the defence made by the 
accused. Оп the other hand, he accepted all 
the coxnter-versions of the case, at each 
stage, made by the accused. In the present 
case the accused being a responsible officer, 
namely, the Sub-Inspeotor of Police chose to 
give evidence and his own version of the case, 
He took upon himself the responsibility of 
disclosing what truly happened. He 
did not content himself with only throwing 
doubt upon the ease of the prosesution 
to obtain an acquittal by reason of the benefit 
of the doubt, as is often done by an 
accused in an ordinary position, 
went further and laid his own case in order 
to show what the ruth was. The investiga- 
tion of the Magistrate, and, I may observe, 
a careful and searching investigation led to 
the conolasion that the prosecution case was 
improbable, falee and concocted at every 
stage, and that the version of the acourei 
was true in itssubstanse. In vain have I 
ransacked the judgment of the Court to 
find out a single sentenee about doubt and 
suspicion thrown upon the case of the 
defence, It was, as I may be able to say, 
an honourable acquittal. Even a judg- 
ment of acquittal, merely upon the benefit 
of doubt being given to the accased by 
reason of suspieicus circumstances in the 
ease of the prosesution is entitled to be 
regarded as a somplete exoneration of the 
aeeused. A judgment of the type reeorded 
-by the Magistrate in the present oase stands 
on a still higher footing and is a verdist of 
an honourable exoneration of all the ehargen 
and stigma cast upon the  aseused. Still 
with a view to make a reeord of an exe. 
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eutive eharaster tho Magistrate thought it 
best to give his own impression and an 
impression derived, as he saya (1) from 
the evidence generally whish he had already 
diseussed in detail and eome to the eon- 
elusion that the proseeution ease was false 
and the version of the defense was true, 
(2) an impression derived from the Polise 
papers, most of them may not berelevant 
and the aseused had not the opportunity 
to meet and (3) animpression derived from 
what he says “efc”, whieh is too vague 
to find place in the judgment. The 
Magistrate was. not entitled to use all thera 
kinds of expressions against the aosused, 
in order to give him а sharaeter whieh 
may injure the assused and which may 
throw a suspieion upon the earefol judg- 


ment that he had already reeorded just 
preseding the paragraph in question, The 
leading ease of Rex v. Plummer (1): 


is an authority for the proposition that no 
suggestions of any kind ean be made 
against tho- aesused when a verdiet of not 
guilty is resorded exsept that of establish- 
ing his eomplete innosence, Bruse, J., in 
that ease observes :— 

“As to the note by Mr, Greaves in 
Russell on Crimes, 4th Edition, Vol. ТЇЇ, page 
146, referred to in the judgment of Wright, 
J., where it is suggested that a verdict 
of not guilty is not to be taken as estab- 
lishing the innosenee of tha person acquit- 
ted, besause the verdict may bave been 
arrived at simply in sonseqaenee of the 
absense of evidense to prove the guilt, [ 
think, it is a very dangerous prineiple to 
regard a verdiet of not guilty as not fully 
establishing the innosenee of the person to 
whom it relates". 

This desision has been followed in a 
number of eases іо India, Emperor v. None 


Gopal Gupta (2) Pulin Behary Das 
у. Emperor (3) and Bajexdra 
Narayan Singh v. Emperor (4). Judgments 


of acquittal are not admissible in evidenee 
even in a sase where the eharaster of the 
person is directly under enquiry under 

(1) (1902) 2 K. B. 839 ab p. 348; 71 L. J. К, B. 
806; 66 J. P. 647; 86 L. T. 836; 18 T, L. R. 659; 51 
W. R. 187; 20 Cox C. О. 243, , 

(2) 10 Ind. Cas. 582; 15 О. W. N. 598; 38 О, 559; 
12 Or. L, J. 286, 

(3) 16 Ind. Cas. ?67 16 О. W, N, 1105; 15 C. L, J. 
517i 18 Cr. L. J. 609. 

(4) 18 Ind. Саз, 149; 170; W. М. 238; 160,4, 
467; 14 Or. L. J. 5, 
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Sestion 130 of the Code of Oriminal Pro. 
éedure; far less ean it ba permitted to be 
used by the Magistrate in this ease for. the 
purpose for whieh he recorded it in his 
judgment, namely, to throw a slur upon 
the eharaster of the Sub Inspector for exe. 
éntive or administrative purposes, that is, 
to somplete a resord or register as required 
under the Polise Manasl. Even assuming 
for the sake cf argument that the trying 
‘Magistrate in the present case sould under 
‘the Police Manual make an entry as to the 
case heing felse cr true, his direstion to 
enter the ease "trne" is against his elear 
finding that it is false. 

Now, what is the meaning of the words 
“Enter true. Sections 384 and 384—114, 
Indian Peral Code" recorded by the Magis 
trate ? An entry made under the said rule 
of the Police Manual of the falsity of a 
wace, Bush as "Enter falss”, has been in- 
terpreted to mean а dissharge of the sesused 
or a dismissal of the eomplaint even where 
the word "dismissal" was not recorded 
under section 2C8 of the Oodeof Criminal 
Preeedare, Therefore, the true interpreta- 
tion of tbe words ‘Hater tru» Seetions 384 
and 284—114, Indian Penal Code" means that 
the case of the complainants of a parti- 
cular charge cf extortion, whieh formed 
the subject matter of  speeifis ebarges 
against the aceused, was rue. This ів 
whelly ineonsistent with what the learned 
Magistrate has himself recorded in his 
judgreot that the ease of the proseeution 
was not proved and was c.nsocted and 
false. The principal eharges under seetions 
‘384 and 284.114, Indian Penal Ocde, which 
the Magistrate now wantsto be recorded 
вв true, were held by bim to be false, 
"Therefore, this entry, if it has ary judicial 
meaning, ія irconsistent with the considered 
judgment of the Magistrate and is sought 
Фо be supported only upon bis impressions, 
As a judisial order it is, therefore, illegal, 
and is not in aseordarca with his judgment, 
No reason bas been given and, therefore, 
if must not stand in the judgment. As 
an exesuiive order, it bas no business to 
be there in a judisial pronouncement, 
without giving proper opportunity to the 
accused of meeting those impressions. The 
privilege of passing an opinion in а sase 
of thia kind has-been overstepped. Non- 
compliance with the striet provisions of the 
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law took away the privilege whieh was 
given to the Magistrate against thesabjeet, 
Sush an entry has been interpreted by 
eríain authorities as an entry of а purely 
exesutive character, Jf 16 ін so, the Magis. 
trate exercising the judieial functions has to 
divest himself for a moment of his exe- 
cutive powers and has to forget himself 
that he has to deal with the person before 
him as an exesutive authority. What he 
would have done in his executive capacity, 
we are not conserned with, What he will 
d» in his exesutive eapacity we do not 
want to know, nor can we stand in his 
way; but we do not want that a judicial 
p-onouncement should be disfigured, and 
the judicial funstions exercised bya Magis- 
trate should be blurred in the manner in 
which the Magistrate has done in the 
present case. We do not at all want to 
enter into a general enquiry into the 
sharaster of the  Sub.Inspeetor, He may 
or may not be a habitual offender, all the 
specific charges brought against him have 
baen held not to b3 true and he has beon 
asquitted without any suggestion of mise 
conduch, 

It has also bsen argued that this Court 
eannot interfere with the order in question. 
I have clearly shown that if it is a judieial 
order, this Court has power to deal with 
it. If it is an executive order, it must 
nof remain in the judgment, Taking ару 
wiew of the ease, thia Oourt bas jurisdic- 
tion in tbe ea:e. It has been said that 
section 439 of the Code of Oriminal Pro. 
esednre does not intend to вотег a case 
of this kind, where tbe order passed is not 
based upon the eviderca bnt upon an 
impression, the order being to enter true, 
When the order is deleted, the reasons in 
the preseding paragraph must also go. The 
High Court nas also power to deal witb a 
case of this kind under its general superin- 
tendence under the Government of India 
Act. The power of the High Court to 
delete irrelvant orders of this kind has 
been upheld in the case of Emperor v, 
Thomas Pellako (5) where the irrelevant 
remarks and the Judge’s opinion on certain 
matters contained in the judgment were 
ordered to be expunged and deleted on the 
ground that they were “‘ill-judged and 
108) 14 Ind Сав, 648; 18 Ог. І, J. 259;5 Bum D, T, 
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shonld `not- have found a place ina judg- 
mert in a criminal trial.’ This case is 
stronger than that. 

I would, therefore, direct that the order 
of the Magistrate, whether it is executive 
or judicial, in the two concluding paragrapbs 
of-his judgment should be expunged. 

8. D. Rule made absoluis. 





OALCUITA HIGH COURT. 
Criminar Revision Nos. 514 anp 515 cr 1921, 
September 15, 1921. 
Present:— Мт, Јпвііве Newb5culd and 
: Mr, Justice Ghose. 
JIARATDIN MOHAMMED AND OTBERÉ— 
PrriT.0NE: S 
versus 
EMPEROR—Oprosirz Party. 

Penal Code (Act, XLV of 1860), s, 188—0Oriminal 
Procedure Code (Act V of 1898), s. 144, order under, 
legality of, whether can be questioned. 


The mere fact thab an application to revise an 
order under section 144, Criminal Procedure Code, 
was rejected by the High Court on the ground that 
when the application was made, the period of the 
order had elapsed, would nob preclude a Magistrate 
in's trial, under section 188 of the Penal Code, 
from questioning the legality of the order under 
gection 144 of the Criminal Procedure Code. 

Criminal rev/sion against an order of thé 
Distriét Magistrate, Dinajpvr, dated the 3rd 
May 1921, affirming that of the Sub- 
‘Divisional Magistrate, Thakurgaon, dated 
the 11th January 1921, 

Babus Manmaths Nath Mukerjze and 
Pannalal Ohatter ев, for the Petitioners in 
Rale No. 514. 

Babu Dasarath: Sanyal, for the Petitioners 
in Rale No. 515. 


JUDGMENT.—These two Rales are direst- 
ed against a eonvietion of the petitioners 
under sestion 188, Indian Penal Code, They 
‘were eolvietéd on two trials; but the appeals 
against the eonvistion were heard jointly by 
ihe learned  Diairiet Magistrate of Dinaj- 
pcre, The sonvistions were based on ‘the 
disobedienee of an order urder sestion 141, 
Criminal Procedure Code, whish was passed 
by the Snub.Divisional Magistrate of Tha- 
kurgson forbidding the people in general 
espesially the proprietor of Nitbezir k.t oon- 
tignous to Lahiri hat whish was owned by 
в different proprietor (о hold the Nitbazar 
katon. Mondays апі Fridays, At the hear- 
ing of the appeals, it waa urged that there 
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was no nceersity of an order under seeticn 
144 of the Code of Criminal Prosedure, The 
question of the legality of the order does not 
appear to have been properly sonsidered ty 
tke ‘lower Appellate Court. That Oourt 
aprears to have he'd that the order must be 
keld to have been legally paesed beeause an 
applisation to the High Court against that 
order failed, But the application waa rejeet- 
ed by this Court on the ground thatat the 
lime it was made the period of the order. had 
elapsed and it was stated when the. order 
was pasred that the question of the legality 
of the order eould be raised at the trial of 
the petitioners should they be proseeuted 
under sestion 188, Indian Penal Code. ‘We, 
therefore, direst that the orders passed by the 
Appellate Court in there two eases be set 
aside and the appeals be re-heard. We 
think it desirable, as requested by the peti- 
tionei'a Vakil, that tke appeals should ke 
re-heard not by the Distriet Magistrate bnt 
by the Sessions Judge; and we order aesord. 
ingly. 


W. 0. А, Rules made absolute. 


ec 


LAHORE HIGH COURT. 
Овтлтмат Oatu No, 92 cr 1920, 
April 16, 1920, 

Гтевені :— Mr, Јовёіве Seott-Smith. 

SUNDAR DAS акр axctarr—Oonviors 

— PETITIONERS ‘ 
versus 
EMPEROR—Rreroapsnt. 

Punjab Excise Act (1 of 1914), ss. 58, 59, 65, 78— 
Licensee of liquor-shop contravening rules as to keeping 
correct registers—Sentence of fine and order for for. 
feiture of liquor, validity of. 


The mere making of an incorrect entry in the 

registers, kept under rules framed under sections 58 
and 59 of the Punjab Excise Act, is not an offence 
in itself. It is only a wilful contravention of any 
regulation made under sections 58 or 59 which’ ig 
punishable under section 65 of the Aot. [p. 201, 
ool. 2. 
. An Leder directing forfeiture of liquor and empty 
bottles foundin the shop is illegal and cannot be 
passed under section 78 of the Aot. [p 201, col. 2; 
p. 2C2, col. 1.] 

Petition, under sestion 439 of the Criminal 
Prceedure Code, for revision of an order of 
ihe Sessions Judge, Gujranwale, dated the 
2od Septemher 1919, sonfirmiog that `of 
the Revenue Offieer, exereising the powers 
of a Migistrate, Firat Class, Gajrat, dated 
the 16th May 1519, | 


Yel: LAVIL) 
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Mr. Mokand L:} Puri, for the Petitioners. 

JUDGMENT,—The brief ез of the 
ease, cut of whish the present applieations 
for revision arose, are as follows :— 

Surdar Das and Ganpat Rai are joint 
licensees ofa liquor shop at Mauzs Tanda 
inthe  Gajret District. Two eases were 
started, one against Sander Das under 
section 61 of the Exeise Aet for illisit 
possession of eountry spirit at Масть 
Lakhanwal where-be has no shop, and the 
other against Sundar Das, Ganpat Ri, and 
Haveli Ram, son of Sunder Dae, who works in 
the shop at Tanda, under sections 65 and 77 of 
the Exeise Astread with rule No, 314 framed 
urder seetions 58 and 59 of the Aet. Sonder 
Das had 4 pass for the importation of two 
dczan bottles and four dczsn half-bottles of 
liquor for the shop at Tanda but on arrival 
of the sonsignment at Gujrat four of the 
large bottles were fonnd to be missing. 
When the sonsignment reaehed Tanda, Haveli 
Bam entered in the register preseribed.for 
the purpose, the resiept of two dozen large 
bottles and four dcz3n small bottles. He 
did not show that any of the bottles sovered 
by the pass were missing. 

In the ease under sestion 61 of the Ast 
Sunder Das was convisted by tbe Trial Court 
bat his eonvietion was кеё aside by the learned 
Sessions Judge on appeal, it being held by 
that cffieer that Sandar Dis was not found in 
possession of any illieit liquor at Mauza 
Lakhanwal, In the other ease he sonvieted 
һ һе three accused persons and fined them 
Ез, 25 eieh. The Megistrate dispored cf 
both the eases by one judgment and at the 
end pasted an order of forfeiture under 
seetion 78 of the Ast by whieh he sonfiseated 
all the liquor found in the shop at Tanda, 80 
empty bottles also found there, and the 
bottles cf liqror said to haya been found 
in Sundar Das’s possession at Lakbanwal. 
He did not etate in the judgment in whieh 
ease the о: авг cf forfeiture was passed, If it 
was passed in the esce under seoti n 61 of the 
Е хеіғе`Авё it should have been set aside by 
the Sessions Judge when he aseepted -the 
appeal of Sandar Das. 

It is acked in revision that the eonvietions 
and ssntenees under sestions 65, 77 and rule 
314 of the Hxoise Ast be set aside and 
that tbe order of forfeiture should also be 
set aside. The theory of the proseantion 
was that Sunder Das used to keep scme of 
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the bottles of liquor resieved in a sonsignment 
and take them to Lakhanwal and sell them 
there illegally, that this was known to Haveli 
Ham who entered in the register the total 
number of bottles ecvered by the pass no 
matter whether he reseived the full number 
or not, Ав tbe eonyieticn of Sandar Dasa 
under sestion 61 has been set aside the 
alleged reason for the wrong entry by 
Haveli Ram in the register eannot be said 
to be proved. His explanation is that he 
intended in the evening to make an entry 
iv the remarks eolunm showing that во 
many bottles were missing and so many 
were broken out of the consignment eovered 
by the pass. Counsel points ont that under 
rule 3/4 all that is nesessary is that thelieensea 
should maintain the registers preseribed 
and that these should show the true assonnts 
of transactions from day to day. It was 
admitted by the Excise Inspeetor that the 
amount of sales is entered in the 
evening of tke day of sale and it is, 
therefore, eontended thatif the register be 
examined in the middle of the day it 
saannot be  expested to show a eomplete 
aesount of all the transastions whieh had 
taken placa on that day and that it is only 
when theentries are completed in the even. 
ing that the record of transastions is вотгевё 
and up to date. It is quite olear that Haveli 
Ram should not have shown 2t large bottles 
as reseived wheu only 18 Lottles aetually 
reashed him, But the mere making of an 
ineorrest entry in the register was not in 
itself an offence, It is only а wilful son. 
travention of any regulations made under 
sestion 58 or 59 whieh is punishable under 
sestion 65 of the  Ezeite Aet, Haveli 
Ram's explanation sannot, in my opinion, 
be said to be an unreasonable one and having 
regard to the fast that no anffisient reasons 
have been shown why he shold have wilfully 
made a wrong entry, I think he is entitled to 
the benefit of the doubt, In my opinion 
he has been wrongly eonvisted of an offense 
under section 65 (b) of the Aet and if his 
conviction is set aside ‘those of Sundar 
Das and Ganpat Rai mast also bs set 
aside. 

I, therefore, allow the revisions and sei 
ting asile the eonvietions asquit Sundar 
Das, Gavpat Rai, and Haveli Ram and order 
refund of the fines paid by taam. Ав ће 
agen-e1 persons in both the eases have 
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been acquitted the order of forfeiture is 
hereby set aside. 

І would alio point out that the order 
of forfeiture of the liquor and empty bottles. 
in the shop at Tanda was illegal and sould 
not have been passed under section 78 of 
the Aot, The offenca, if any, sommitted at 
Tanda was merely а sontravention of a 
rule as to the keeping of the registers 
framed uvder sestions 58 and 5S of the 
Aet. No offense would appear to have 
been sommitted in respest of the liquor and 
of the empty bottles within the meaning of 
geation 78. 

Е. М, 

Revston allcwed, 


ALLAHABAD HIGH COURT. 
CaixiNAL REvis:ow No, 476 or 1921, 
August 13, 1921, 

Present :—Mr. Justise Lindsay, 
SUNEHRI AND OTHERS——À PPLICANTS 
versus 
EMPEROR-—Orrostvg Parry, 

Criminal Procedure Code (Act V of 1808), ss. 867, 
424—Judgment perfunctory-—Illegality. 


Where a District Magistrate dispopses of an appeal 
against an order under section 110, Criminal Pro- 
cedure Code, passed in a case in which 42 witnesses 
were examined for the prosecution and 108 for the 
defence, in afew lines, making only some general 
observations on the volume of evidence, the judg- 
ment is perfunctory and not in accordance with law, 
and should be set aside. 

- Criminal] revision against an order of the 
Distriet Magistrate, Moradabad, dated the Ist 
July 1921. 

Mr. Nehal Chand, forthe Applieants, 

Mr. B. Malcomton, Assistant Government 
Advosate, for the Crown. 

FAOTS appear from the following judg- 
ment of the Distriet Magistrate, Moradabad: — 

In this ease Sunehri and five others have 
been ordered by the Sub-Divisional Offiser 
to give Besurity for good behaviour for one 
year or in default to suffer one year’s 
imprisonment. They are alleged бо form 
one gang and to be habitually engaged in 
committing theft, robbery, daeoity and 
burglary. А very large number of witnesses 
have been examined on eash side. The 
number of. witnesses enlled to. the defence 
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exeseds a hundred but I must weigh the 
quality of the evidenee rather than sount the 
number of witnesses. A large number of 
respeetable persons, some of whom are. 
elosely sonnested with Sunehri, depose to the 
bad eharaster of the gang. The defense 
witnesses, on the other hand, for the greater 
part belong to the same easte as moat of the 
aseuted, that is to say, they are Gujars, a 
very turbulent tribe in these parts. 

I consider that the ease against the 
aesused would probably have been stronger 
had the Polise been a little more eareful in 
testing the witnesses before they produeed 
them in Court. Bat even setting aside the 
weaker witnesses for the prosecution there 
remains a very large mass of evidense which 
to my mind amply establishes the evil 
reputation of the aesused as thieves, robbers, 
burglars and doeoits, The defenos witnesses 
on the other hand have been unwilling to 
bask their opinions with their money and not 
one of them has some forward to stand as 
seeurity for the assused. . 

The appeal is dismissed. 

JUDGMENT —The first ground taken in 
thia revision is that the judgment of the 
Appellate Conrt is very porfunetory. That 
ground, in my opinion, isa good ground. Т 
must set aside the orders of the Distriet 
Magistrate and send the ease baak for re. trial 
and for proper sonsideration of the evidenee, 
The sace is а ease under geotion 110 of the 
Осде' of Criminal Prosedure and 42 witnesses 
were examined fcr the proeesntion and 1C6 
witnesses for the defenee, The learned 
‘Distrist Magistrate has disposed of the 
‘appeal in a few lines and has only made some 
general observations upon the volume of 
evidenee whieh was put before him. This is 
not а proper way of disposing of an appeal 
of this kind and the learned Distrist 
Magistrate’s judgment is not in aesordanee 
with law, The order is set aside and tha 
ease is sent bask for re-trial and for the 
recording of a proper judgment. 


Order set aside. 
Case sent back. 


N. H, 
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PATNA HIGH COURT. 
Caiman Revision No. 242 or 1922, 
June 2, 1922. 

Present :—Mr. Justieo Adami. 
RAMPABITAR SINGH AND OTHERS— 
PETITIONERS 
versus 
KASIM ALI KHAN AND OTRERS— 


Орровіте Party, 

Criminal Procedure Code (Act V of 1898), з, 145 
—Parties having good and valid claim to joint posses- 
sion —Jurisdiction—Dispossession within two months, 
nature of —Dispossession under docree, whether in- 
cluded. 


А Magistrato has no jurisdiction to take pro- 
eeedings under section 145 of the Code when a 
arty has & good and valid claim to joint possession. 
р. 20%, col -. . 
Semble —For the purpose of a decision under 
section 145 the dispossession within two months 
must be forcible and wrongful dispossession, and 
possession delivered under а decree would nob be a 
dispossession of that character. [p. 204, col. 1.] 
Criminal revision against an order of the 
Deputy Magistrate, Gaya. 
Messrs. К, P, Jeyawal, S. S. Bese and Н, 
Ohakravarly, for the Petitioners. 
Mr, Hassan Jan, for the Opposite Party. 


JUDGMENT.—~This apolisation із direst- 
ol against an order passed in proasedings 
taken under section 145, Criminal Prosedare 
Code, deslaring the fizt party to ba in 
possession of an агаа of 4°, 36 agres of land 
in villaga Horio. 

The first and sesond parties were o». 
sharer landlords of the village, eash haviog 
an sight anna share, 

In 1914 Gajadhar Singh and others in 
order to pay off the amount due by them 
under three decrees obtained by Karan 
Singh, sold 50 bighas of kasht land to Kali 
‘Obaran Singh and mortgaged 26 5b/ghas of 
their kasA holding to him. In 1917 Kali 
Charan Singh sold the 50 bighas to Beshan 
Khan and Dhanukdhari Singh and assigned 
the mortgage to Bzeehan Khan and Sadho 
Lil. Beehan Khan was admittedly the 
Farzidar cf Qisim Ali the first party, and 
Danukdhari and Sadho are claimed by the 
seeond party as the Farzidara of their 
brother and kartı, Ram Obariter Singh. One 

hageswari Prraad held а money-decree 
against Karan Singh, and in 1914 
ettashed the three desrees obtained by: 
Karan against Gajadhar, but he sold the; 
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deeree to Qasim Ali first party in 1915, and 
the latter in exeeution of the three deerees 
of Karan Singh, entered a petition of 
aatisfastion stating that the whole amount 
due on the three deerees had been paid, 
It is tke ease of the first party, that Qasim 
alone paid the amount, the sesond party 
ever that they paid their half share of the 
amount in the name of Dhanukdhari their 
Farzidar, while the first party elaim to 
have been in sole possession of the kasht 
lands after their purchase, the sesond party 
claim that they held joint ровғеввіор, having 
paid balf the purehase prise, The firat 
party in 1920 instituted a suit on the basis 
of the mortgage assigned to Beshan and 
Dbanukdhari in 1917, making the seeond 
party among others defendants. In that 
suit it was found that the mortgage bond 
was not properly attested and valid and 
that sonsideration did not pase, it was also 
held that Qasim Ali had not asted fairly 
and that he bad managed to abatrast certain 
doouments whieh went to help the defend. 
ant's ease. The Subordinate Judge also 
held that Qasim Ali did not alone pay the 
amount whish satisfied Karan’s deerees. 
The suit was dismissed. While tbat snit 
was pending the seeond party instituted 
a suit for partition and obtained a preli- 
minary deeree in 1920, After that deeres 
trouble arose between the parties as to 
possession of the lands and on a Polise 
report, proeeedings under seetion 144 were 
started, the first party olaiming exelusive 
possession and the sesond party joint pos. 
session, Thereafter the proseedings under 
seation 144 were sonverted into proeeadings 
under seetion 145, and later on the pro- 
eeedings were revised, but tbe revised 
proseedings did not eontain alear partienlars 
of the disputed land. The ecesond party 
were ealled on ёо supply partienlars of the 
lands they elaimed, but as the final deeree 
in the partition suit bad not been passed 
the lands allotted to them had not been 
demarcated, they delayed filing the parti. 
eulars until after the final desrea had been 
passed. They eventually alaimed possession 
of 325 bighas out of the disputed area, 
being lands in the area allotted to them 
Љу partition. The learned Magistrate eon- 
silered that the delay in furnishing parti- 
eulars told against the sesond party, peti. 
fioners, but I am inclined to think that 
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having obtained a preliminary desraa in 
the partition suit, it was natural that they 
should be anxious to wait until they knew 
whieh of the lands in dispnte fell into their 
tukhia. The Magistrate took no notíse of 
the findings. in the judgment of the mort. 
gage suit brought by Qsim or of the 
petition of satisfaction filed by () кіш. 
These show without doubt not only that 
Dhannkdhari was a Farzidar of the seaond 
party and thus the sesond party had a 
share in the purehase from Kali Charan, 
but also that.the  sesond party through 
Dhanukdhari paid their share of the amount 
due to satisfy the desrees, The petition of 
satisfastion elearly proves thia. It was 
virtually held by the Magistrate that the 
second party had failed to show that 
Dhenukdhari was Farzidar or that the 


second party sontributed to the satisfastiou. 


of the desrees. He  sonsidered the oral 
evidense as to possession and desided that 
that of the first party was preferable to 
that of the seeond party, and observed that 
possession under the partition deeree sould 
not help the second party, sinse the de: 
mareation of the seaond party's í£anhís was 
made within two months of the order 
starting the proseedinge. I might point out 
for the information of the Magistrate that for 
the purpose of a deeision under seetion 145 
the dispossession within two months mast 
be а foreible and wrongful dispossession, 
and possession delivered under a  deeree 
would not bea dispossession of that eha- 
racter, However, that ia besides the point, 
for possession ‘delivered by the Court after 
a deerce for partition of lands held in 
proprietary right sannot affeet in this ease 
the possession of the даг? lands whieh are 
in dispute; the parties base their elaim on 
a purshase of kasht lands. 

It is eontedded that inasmush as the 
Besond party elaimed joint possession of the 
purehased lands with the first party the 
Magistrate Бай no juriedietiun to take pro» 
eeedings under seetion 145, 

Now I think itis clear on the strength 
of the judgment in the mortgage suit and 
-on the petition of catisfastion whieh ‘Qasim 
Ali filed that the sesond рагу had a 
rightful elaim to joint possession of the 
purehased kasht larda, and that dlaim was 
virtually asserted in the mortgage suit, 
though the question of possession did not 
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form an issue, It might be raid that in 
that suit Qusim elaimed exslasive rizhts 
and that the poiséssion whieh has been 
found to ba his by the Magistrate was all, 
along adverse to the sesond party. That 
may beso batall along the sesond party 
were claiming that any possession whish 
Qasim Ali might have was partly on.their 
bebalf, and, as I have found, they were 
justified in that alaim, 

That baing во, аз has ‘been sonaisfently 
held by this Court, thers being a good and. 
valid elaim to joint possession. the Magis- 
trate had no jurisdietion to take proseedings 
under section 145 and: pass the order he did. 
The order dealaring the first party to be in 
possession ie, therefore, set aside, 

P, D, 

Order set aside. 


OALOUTTA H GH COURT.” 
Civi, Revision Oase No. 6 oF 192', 
May 20, 1921. 
Present: — Mr. Justice Teunon and 
Mr. Justiee Suhrawardy. 
TRAILOKYA NATH BANERJEE— 
AGU8ED—PLTITIOXER 
versus 
RADHARANJAN alias BONOMALI 
BHATTACHARJEE—C ompiarrasr— 


Oeron"g Party, 
Criminal Procedure Oode (Act Y of 1899), s. 195— 
Sanction to prosecute, whether ends of justice require 
— Penal Code (Act XLV of 18€0), вв, 191, 19°, 199, 


On the 18th July 1919 the petitioner filed a 
written statement in a suit against him in which 
he denied the execution of a hand-note. On the 
6th of November of that year in the course of 
certain criminal proceedings the petitioner was 
examined as & witness and there he admitied that 
as a matter of fact he had executed the hand. 
note. Sanction having been given for his prosecu. 
iion under section 199, Penal Oode, the present 
Rule waa obtained: 


Held, that the only question was whether the 
ends of justice required that there should be 
a proseoution of the petitioner in respect of the 
Written statement fled on the 18th July 1919 and 


5 
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that on the whole after the lapse of time the ends 
of justice did not require that there should be в 
prosecution in respect of what may be spoken of as 
the petitioner's temporary lapse from probity not 
persisted in but rather apparently repented of, 


Reyisicn. 
, Babus Desarathi Sanyal, 
Kumar Eore, for the Petitioner, 
Babus Manmatha Nath Mukheriee, and 


and Santosh 


Nanda Gopal Banerjee, for the Opposite- ` 


Party, 

.. JUDGMENT,—In this бае sanetion for 
the prosecution of the petitioner has been 
granted to the opposite party. The proseeu- 
tion for whieh sanction has thus been granted 
is with referenos to a written statement in 
whial ina sertain suit brought against the 
petitioner he denied the exeoution of a 
sertain hand-note. This written statement 
was filed on the 18th July 1919. Oa the 
6th November of that year а so-sharer with 
the opposite party in a eertain property pur- 
«hased by the petitioner brought against the 
opposite party eriminal proccelings alleging 
misappropriation by the opposite party of her 
share in the purehase money. In these pro. 
esedings the petitioner was examined as a 
witness and there he admitted that, asa 


: matter of faet, be had exesuted this hand-note 
‘and that the sum of Rs, 250 in respeet of 


which the band-note was exesuted had not 
béer, as he had alleged in bis written state- 
ment, paid with the rest of the eonsideration 
money inoasb. The sanction given for hia 
prosecution is under seslion 199 Indian Penal 
Osde. 


It has been argued before us that this 
seotion can have no applieation £o the faets 
alleged. That is probably correet, Bat 
when referense is made to вевііоп 191; it 
will ba seen that though seetion 199 may 
not be applisable seation 193 will elearly 
apply. The only question really before us 
then is whether the ends of justise require 
that there should be a prosecution of the peti- 
tioner in regpeet of his written statement filed 
on the léith July 1919, Оп the whole after. 
some consideration we think that after this 
lapse of time the ends of justies do not 
require that there should be a proseeution 
in respest of what may be spoken of as the 
petitioner's temporary lapse from probity not 
persisted in but rather apparently repented of. 

We, therefore, make this Rule absolute 
and set aside the sanetion granted for the 
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prosesution of the petitioner and the proseed. 


irgs that have been taken thereunder. 
B. N. Rule made absolute, 





PATNA HIGH COURT. 
Orissa Reviston No. 37 or 1922. 
Februiry 15, 1922. 

Present :—Mr. Justice Jwala Prasad. 
PARMESHWAR RAI AND OTHERS— 
AccusED—PETITIONEES 
versus 


EMPEROR-—O»rositg Party. 

Criminal Procedure Code (Act V of 1898), s 144, 
scope of —Magistrate, power of, to prohibit market. — 
Disobedience of order—Offence —Penal Code (Act XLV 
of 1860), s. 188, elements of—Direction for prosecution 
—Prima facie case. > 

A Magistrate has power under section 141, Crimi. 
nal Procedure Code, to issue a notice, prohibiting the 
holding of a new market on the same days ав the 
old market is held, in order to prevent a breach of 
the peace but he has no powers under the section to 
pass а general order restraining the holding of a 
hat or market, Гр, 207, col, 1.] 

Bykuntram Shaha ‘Roy v. Meajan, 18 W. R. Cr. 47; 


Ло B. L. В. (F. B.) 434 and Nagendro Nath Biswas v. 


Rahhal Das Sinha, 49 Ind. Cas, 97; 240, W.N, 141; 
20 Cr. L, J. 113, referred to 

-Rakhal Das Singh [Sinha] v. Emperor, 15 Ind, Cas. 
655; 19 O. W. N. 248; 13 Cr. L. J. 611, distinguished. 

‚А, disobedience of a valid order under section 144, 
Oriminal Procedure Code, is punishable under section 
188, Penal Code, prosecution for which might 
be started either by sanction given under 
section 196 of the Criminal Procedure Code or by 
anorder passed under section 476 of the Code, but 
the disobedience itself is not’ punishable under the 
said section unless that disobedience causes or 
tends to cause obstruction, annoyance or injury to 
any person lawfully employed. Гр. 208, col. 1.] 

Projapat Jha v. Emperor, б Ind. Cas. 154; 14 C. W. 
N. 234at p. 226; 11 Cr L J. 49 апа Brojo Nath Ghose 
v. Emperor, 4 C, W. N. 226, referred tc, 

A Court in giving directions for the prosecution 
under section 188, Penal Code,'is bound to find 
that there was a prima facie case with respect 
to all the elements, which are' essential to con- 
stitute the offence with respect to which the order 
under section 476 of thé Criminal Frocedure Code 
is passed. An order which does not set forth ‘all 
the elements of an offence covered by it is, therefore, 
without jurisdiction, Гр. 208, col, 2 ] 


Rule against an order of tbe Magis. 
trate, dated the 14th January 1929 

Mr, Q. О. Pal, for the Petitioners. 

Mr, Н. L. Nandkeolyar, Assistant Govern. 
ment Advosate, for the Crown. 

JUDGMENT.—This Role relates to an 
order of the Magistrate, dated the 14th 
January 1922, directing the prosecution of 
the petitioners under section 138, Indian 
Penal Code. 
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On a report of the Police, dated the 
18th of November 1921, а notice was 
issued under rection 144 of the Code 
of Oriminal Procedure against certain 
persons forbidding them to hold а new bazar 
and interfering with the long-standing old 
Gondra bazar. This order was disobeyed 
and the offenders were prosecuted and con- 
vieted under sectioun 188, Indian + Penal 
Code. ` 

The Police on the 13th of December 1921 
repcrted that in spite of the conviction of 
the aforesaid persons: their friends and 
helpers were threatening “to break again 
the old Gondra bazar " and’ were determined 
to hold anew bazar quite close to 16 and 
were ready to oreate a serious breach of the 
‘peace. Aetordiugly, he prayed for a general 
notice against the people preventing them 
from going to the particular plots where the 
new bazar was proposed to be held and to 
persuade customers to sit on the new bazar. 
As prayed by the Police, the’ Magistraté 
directed a general notice to be issued on the 
‘public. and served. on the spot, in the follow- 
ing order ;— 

“Issue а general order directed to the public 
frequenting the new market, or attending it 
to buy and sell, requiring tliem not to do Bo for 
the space of-two months from date of service, 
and not to help in any way the continuanse 
of the new bazar so that thereby there may 
be a.speedy remedy to prevent an imminent 
braash of the peace betwesn the old bazar people 
‘and these setting up and continuing the new 
one,” 

Onthe 20th of December, the Snb-Ins- 
pector of Police reported againgt the present 
petitioners, stating that in spite of the order 
of the Magistrate under ssction 144, these 
persons. “seb the orders at defiance’ and did 
not ваге for the legal orders duly promulgat: 
ed. They persuaded people and customers 
io sit in the new bazar though they were 
quite willing to obey the ordersand go to 
the old bazar.” 


Says the Sub Inspector ;— 

" They have deliberately disobeyed the 
orders and І, -therefore, pray that they may 
be prosecüted under section 188, Indian 
Penal Code, for such disobedience,” 

The Magistrate called upon the petitioners 
io show eause -why they should not be 
prosecuted for the disobediense of the 
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orders under ssction 144 lawfully promul: 
gated. On the 4th of Jaunary 1922 the 
petitioners showed cause, They denied that 
they ever held the market and also that any 
market was heli on the Jand in question, 
or that they kept any shop thereon, They 
also attasked the order of the Magistrate 
and the notice issued against them on 
legal grounds. In short, they 
disclaimed айу  eonneotion with the new 
bazar or the plot on which it was held. They 
also denied having in any way disobeyed the 
Order of the Magistrate. 


The Magistrate on the same day cm- 
sidered that objection and held that no 
во сіепь reason was shown as to why the 
order under sestion 476 of the Code 
of Criminal Procedure should not Бә 
passed directing their prosecution, He he'd 
that, "the notice was general notice dirested 
to the public under elause (3) of section 144, 
Criminal Procedure Code, in ordér to prevent 
an imminent likelihood of a breash of the 
peace between the people connested with the 
two bazars, the old and the new, meeting at 
ths samo placa and on the same days of the 
week," 


Contioniog the Magistrate saya :— 

" Every member of the market’ acil 
to the bazar prohibited under thet said 
order, whieh was’ duly promulgated by 
beat of dram,, and helping by his presenca 
to continuas the bazar in defianse of the said 
order which was alawful one,is liable to 
prosecution for disobedienes of order пойег 
section 188, Indian: Penal Ocde. The local 
Polica bas reported that these men after 
the proclamation presuaded the psopla 
and the customera to sit on in the new 
bazar,” B 


It-was contended that the order of the 
Magistrate under sestion 144 was wholly 
illegal and without jurisdiction inasmuch 
аз 16 wasa general.order prohibiting no new 
market to be held in the vicinity of the old 
market and sueh an order was ealculatei 
to interfere with the lawful exereisa of the 
rightof the people owning and possessing 
the land оп which the new market was held. 
it is true that the general order under 
section 1440f the Code restraining the holding 
of а hat or market is not permissible 
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Rakhal Das Singh [Sinha] v. Emperor (1). 
But the notice in the present oase, which has 
been read to me, shows that the prohibition. 
related’ only to the holding of the market 
on ihe same days as the old market 
is held and the objeot of the prohibition 
is to prevent a breach of the pease. 
The order passed by the Magistrate and 
the notise issued under sestion 144 in the. 
present oases are eovered by the deoision. 
of a Full Beneh in the oase of Bykuntram 
Shaha Roy v. Meajan (2), ‘and also by the 
desision in the ease of WNagendro Nath 
Biswas v. Rakhal Das Sinha (8), which has 
. been quoted by the Magistrate in his 
explanation submitted to this Court. The 
last ruling has discussed the previous 
authorities in the ease and has held that 
the order sueh as the one that was passed 
in the present sase under sestion 144 is 
legal tt is also elear that the disobediense 
of sush an order is punishable under 
sestion 188, Indian Репа! Code, proseoution 
for whieh; might be started either by the 
&anetion given under sestion 195 of the 
Oode of Oriminal Prosedure, or by an order 
pissed under section 473 of the Onde. 
This view is also supported by the ease 
of Projapat Jha v. Emperor (4). J, there- 
lore, hold that there: is no defest or want 
of jurisdietion.iu the order passed . Љу the 
Magistrate under section 144 ‘of: 
Üode of Oriminal Procedure. It is not a 
general order, but it only prohibits the 
holding of tha new market on the same days 
as those on which the old market is held. 
The prohibition against any person going 
to the place and sitting there for the purpose 
of holding the market or for the purpose of 
helping others and customers to carry on 
the market seems to me to be eovered by 
section 144 under which a Magistrate may 
direct any person to abstain from a certain 
866^" The fact that the petitioners have no 
concern with the land in question in the 
sense that they do not own or possess it, 
does not absolve them from the reapon- -ibili- 
ty of obeying the prohibition enjoined upon 
them under section 144 and diresting them 


(1) 16 Ind Cas, 655; 19 О. W. N. 248; 13 Or L.J. 611, 
(2) J8 W. R. Cr, 47; 10 B. L. R. (Е. В,» 484. 
ue 49 Ind. Cas, 97; 28 О. W, N. 141; 20 Or. L. J, 


KD uw Oas. 154 14 0. W, N, 28425 p. 286; 11 
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^io abstain from doing the aforesaid act, 


The contention would have applied had the 
order of the Magistrate been “to take cer: 
tain order with certain property” in the 
possession ог under the management of 
these persons under another clause of 
eection 144. Therefore, in agreement with 
the view of the learned Government Advo- 
sate, I hold that the petitioners cannot plead 
in their defence that they are not liable for 
prosecution under section 188, Indian Penal 
Code, because they do not own or possess the 
land in question. The order under section 
144 was, therefore, valid and a disabedience 
of that order is punishable under section 1:8, 
Indain Penal Code, and if the petitioners in 
defianae of the order of the Magistrate under 
section 14$ went to the plase and persuaded 
people and customers to sit in the new 
market they disobyed the order of the Magis. 


trate, but the disobedienee of such an 
order itself is not  runisbable under 
section 188 nnlass that disobedience, 


“‘eauses or tends to eause obstruction, ane 

noyance or injury to any person lawfully 
employed". 

In other words, the petitioners woull 
not come. within the purview of section 148 
unless the disobedienes of the order of the 
Magistrate caused any annoyanse, injury cr 
obstrustion to, the old bazar whish was being 
held in the visinity. The petitioners deny in 
their petition, showing eause, having oom- 
mitted the offenee. 

Now, let us sea whether the order of the 
Magistrate under seation 476 of the Code 
of Criminal Procedure doss in any way take 
into account the fact that there was no 
obstruction, annoyanse or injury eaused to 
the rival market, Тһе order of the Magis- 
trate is silent upon the point. It stops short 
with holding that the petitioners disobeyed 
the notise promulgated under seetion 144 
of the Code of Oriminal Procedure. The 
report of the Police is also silent upon the 
point, and the only ground urged by the 
Polise for an action to be taken under 
section 1¥8, Indian Penal Oode, is that tha 
petitioners "did not oare for the legal orders 
duly promulgated”. it appears to me that 
neither the Polise nor the Magistrate dirested 
their minds to the most essential elsment for 
constituting an offencs under section 168, 
Indian Penal Oode, namely, that the dis. 
obedience complained of myst sause or tend 
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to 8»use obttrastioa, annoyanse or injury b) 
any рагаоп · liwfally eniployad. Now,if a 
éonvistion had taken placa in the abienca of 
the aforeeaid eleméat requisite for aa offanse 
under section 188, the sonvistion would have 
basn set aside, Brojo Nath Ghose v. Emperor 
(5). 1 may ba urged, and ithas baan urged 
by the learned Government Advocate iu this 
вавз that the previous reports of tha Polica 
claarly indicated that there was a ssrious 
danger to a breach of the peace and the ordez 
of the Magistrate passed under seo'iom 14k 
Also só5 forth the said fact ; but that.is not 
énough. That was а eondition required to 
Ъз falalled for the isi’istion of proee»dings 
ander s3ction 144 and for tha‘notise to 
Бе issued under that section under whieh a 
Magistrate san assuma jarisdistion only 
When there isa davger toa breish of the 
peac). The prosecution: for the dis»bedienca 
bf an order can ovly lie when ths subsequent 
disobediacc) of the ordsr promulgated 
under ssction 144 was- likely to. causs 
annoyance, obstrustiin or injury to a person 
lawfoy employed. The reply to the argu: 
mentof the learned Government. Advocate 
was given by Prinses, J., in the «ase of 
Brojo. "Nath Ghose v. Emperor (5) in the 
€cllowing order:— ү | 
“Now, there is not only. no evidense às to 
the probable’ rasult:of disobedienss to the 
order under section 141, bat thara is по 
sufficient ground” upon. whieh sush а finding 
sould have besn arriyed at. No dcubt, within 
our experiense, the establishment of a rival 
hat aba placa near to an old hat and to Ба 
heli on the same day has often led to a 
breash of-the pease, but it- would not be 
&afe or proper that-sush oscurrenses do Ime- 
times take plase should alone fxm a suffisient 
‘ground for a conviction under sastion 188, 
Indian Penal Code. It would ba as well to 
&onsider that the prevalence of a erim3 in à 
partisular losality was evidence that the-ascus- 
éd did eommit sach a erima without any 
Gvidense thereof.” 
Ы dot . mE 
resent 0:53 has not reasshed the 
PR of eonvietion, kuy only bas reashed 
the direstion by. the Magistrate under ga3- 
tion 476 of the Code of Criminal Precadure; 
bat the principle of the aforeraid decision 
should apply to the case in its present stage 
also, inasmuch as in giving direction for the 


(5) 40. W;N. 226. - TEE. 
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prosesation theCourt -is bound to find that 
there was a prima facie sass with respec! to 
all-the elements whish are essential to con: 
atitute the offenos with respect. to whish the 
order under sestion 476 of the Oods is 
passed. Anorder whish does not sat forth 
all the elemonts of a1 offanse soverad by it 
is, therefore, without jurisdistion, Under 
similar ciranmstanses their Lordships of the 
Calentta High Cour? in tha сазе of ^ Projapat 
Jha v. Emperor (4), referred to above, 
set aside the sanction given by the Magistrate 
for a prosecution under sestion 183, Iudian 
Penal Code. Their Lordships observed: :— 

“A Magistrate shculd not sanction a pros 
secution under section 188, unless ha thinks 
that all the elements necessary for a sonvia- 
tion are present. In tha jadgment of the 
Magistrate and іп the subsequent order of 
the Sassions Judge, there is nothing to show 
that either offiser ever apolied his mind at 
all to the question whether the disobediense 
of this order saused or tended to eauss ane 
noyanee, injury, obstrustion or a riot. In 
the explauation (ass in the present oase) 
submitted by the Magistrate he has entiraly 
ignored the ёта grounds on which the Rale. 
wai issued and has eonfinad himself to dis. 
edssing other points in the. patition with res- 
pást to whioh he was not consulted. We, thera. 


-fore, deriva no assistanse from his explana- 


tion in dealing with this point, There is 
nothing to show, as we have stated, that -the 
Tdagistrate thought that disobsdiense-to his 
order tended to eauee a riot, That being вэ, 
we think the sanetion is wrong, and must ba 
set aside”. А i 
. Aaeepting the soundness of the aforesaid 
view, I set aside the order passsd in this 
ease ‘against the :petitionsrs under ‘sestion 
476 of the Code of Criminal Prosedure... Ths 
proceedings are quashed, 
. Р, ` 

> Procesdings узазЁё1. 


T 
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GANESH RAMCHANDRA KULKARNI 0, LAXMIBAI VENKATESH NARAYAN; 


BOMBAY HIGH OOURT. 
Еко ир Civic Аррдат. No. 912 or 1915, 
. Desember б, 1921. 

Present :—Sir Norman Masleod, Kr., Chief 
‹ Justise, and Mr, Justise Shah, 

GANESH RAMOHANDRA KULKARNI 
AND ANOTHER —PLAINTIFFA— ÁPPELLANTS 
tersus 

LAXMIBAI VENKATESH NARAYAN 

lan» ANOTHER — DEFENDANTS— Fe8PONDENTS, 

Civil Procedure Code (Act XIV of 1882), 25, 18, 244 
~— Ros judicata—Suit by Hindu widow dismissed as 
barred by s. 214, Civil Procedure Code— Subsequent 
swit by reversioners, maintainability of—Vatan lands— 
Alienation by widow—Legal necessity. 

‚ In execution of a money-deoree obtained against a 
‘vatandar during his lifetime the property was put 
up for sale by the Court after his death and pur- 
chased by a vatandar of the same vatan. In the 
execution proceedings the judgment-debtor was 
represented by his widow who subsequently filed a 

. suit for a declaration that the sale wasillegal. The 
suit was dismissed as barred by section 244 of the Civil 
Procedure Code, 1882. The widow died and within 
“pwelve years the plairtiff who was one of the rever- 
‘sionary heirs sued for possession of the lands The 
defence raised was that the suit was barred by ves 
Gudicata and that the sale was binding upon the 
‘revergioner : 

Héld, (1) that the suit was not barred by «es 
‘gudicata as there was no adjudication on the merits 
‘as between the widow and thé purchaser which could 
-affect-the reversioners; [p. 210, col. 1.1 

(2) that the sale was valid-and binding upon the 
‘reversioners ‘as it was in execution of a money- 
ideoree against her deceased husband and therefore 
FOR a legal necessity. [p. 210; col 1.] 

. Obiter.—At a Court sale'an auction-purchaser can 
y only. such rights as could have been conveyed 
‘to him by a private sale. Гр. 210, col. 1.] 

: Second appeal from the desision of the 
.AesiMent Judge, Belgaum, in Appeal 
No. 87 of 1914, modifyiug the desree 

- paesed by the: Subordinate Judge at Gokak, 
_in Civil Suit No, 502 of 1913, 

Мт, Nilkanth Atmaram, for the Appellant. 
‘Mr, Н, G. Kulkarni, for Responcent No. 2. 
JUDGMENT. 

Sain, J.— In thie sesond appeal we sra 
'oroerned only with Survey No; 4and the 
‘eastern half of Survey No, £6 of Kamatnur. 
-Theee were vctiin lands held by  Gopa!. 
He died in 1894. In exesution of a money- 
'desreo obtained against Gopal during his 
lifetime, the property was put up for sale 
‚Ьу the Court and purehased by one Narayan 
in 1696. He got possession in September 
1597, Ha was a viiandar of the same 
“ават. In these execution proseedings tke 
.judgment-debtor was represented by his 
widow. It доев not appear whether she 
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‘ment. 
-has teen pat in here as ib was not possible 
to deal with this point satisfastorily with- 


raised any objestion to the sale in the 
exesution proceedings: but she filed Sait 
No. 682 of 1897 for a deelaration that the 
sale was illegal, This soit was dismigsed on 
the gronnd that it was barred by sestion 
244 of the Code of Oivil Prosedure of 
1882 and that she should hava raised the 
objection in the exesution  proeeedings. 
The sale -eertifieate does not in terms 
atate whose right, title and interest were 
put up for sale but 15 shows that there 
was a sale of the lands in question. The 
widow died in November 1901, Tha 
present suit is filed by some of the rever- 
sioners аз the heirs of Gopal. The olaim 
is resisted in respest of these partieular 
lands by the defendants who slaim under 
Narayan on the ground that the sale is 
binding upon the reversioners and that 
they have acquired a title by adverse 
possession for over twelva years from the 
time they got possession in 1897. 

The Trial Court held that the cause of 
astion aeseruel to the reversionera on the 
death of the widow in 1901 and that as the 
elaim was made within twelve years from 
that time the suit was not time-barred. 
It further held that as the land was 
valan property the sale was inoperative as 
it was not liab'e to be sold after the 
desth of the last male holder. Aesordingly 
the plaintiff; elaim in respect of the lana 
was desreed. 

The lower, Appellate Court has dismissed 
‘the plaintiffa'" suit on the ground that ths 
question whether the sale was invalid waa 
res judicaia in, virtue of the desision in 
Всі: No. 687 of 1897 filed by Kashibai., 

In the appeal before us it is urged that 
tha saleis nof binding upon the roversionary 
heirs of Gopal and thay the question is not 
res jud. cata. 

As regards the piesa of res iudicata, the 
lower Appellate Court apparently had only 
the deeres in the suit and not the jadg. 
A aartified бору of the judgment 


oat referring to the judgment. Tte lower 


“Appellate Court shouli have insisted upon 


having the juigmoant before desiding the 
pon. It appears from the judgment that 
fhe suit was dismissed on the ground that 
it related to а quastion whish should hava 


-baea raised in exesution proaeodings and 
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that it was barred by section 244 of the 
Code then in foree. Thera was no adjadiea. 
Моп on the merits of the question. It 
does not appear that in the exgeution pro- 
seedings the widow had raised any objeotion 
to ihe rale. Thus there was no adjudication 
as between the widow and the purshaser 
whieh oould affect the reversioners. The 
plea of res judicsta must, therefore, fail. 

Ag regards the question rs to the validity 
of the sale, it seems to us that it was 
valid and binding upon the reversioners. 
The auction-purebaser is а vatindar of 
the same тайап; and an -alienütion of 
of these vatcn lauda by Gopal during bis 
lifetime in favour cf the purohaser, would 
not have been invalid under seetion 5 of the 
Bombay Hereditary О зев Aat. Bat Gopal 
did not effeet any alienation during "his lifa; 
time. Tho widow inherited her husband's 
pr poriy ineluding these +аїсп lands. S'e 
would be able to alienate her hu.band's 
immove:ble property fcr legal nesessily : and 
though thcre would bea sepeeial restriation 
on her pow2rs in vir ue of sestion 5 of the 
Bombay Heraaitary Offises Act, she might be 
able to deal with the v tin property 88 в 
Hindu widow for lega! nesessity provided 
the alienee was а vat ndar of the same 
ratan, That baing her position, it is elear 
that at the Court sale the austion purchaser 
sould get only sueh right as she sould have 
sonveyed by a private sale to him. At the 
"date of the ssle Gopal was dead: and thongh 
the sale deed refers to the lands it seems to 
me that аё the date of the sale the purehaser 
‘could get only the right, title and interest of 
the widow. In the pre:ent ease the sale waa 
in exesution of a money-deerce against Gopal, 
The widow would be bound to pay the 
deeretal debt of her deeoaced husband: and 
nnless it were proved that she had other 
moveable estate of her husband from whieh 
‘the debt sould bave been defrayed the sale 
would be for a legal nesessity and. as such 
it would be binding upon tbe reversioners. 
We have the fast that she allowed the vatan 
property to be sold in exeeution of the decree, 
whieh she was bound to satisfy. An aliena. 
fion by her for that purpose would be bindiog 
npon the reversioners: aud 1 do not sea any 
reason why the Uourt tale should not eonvey 
‘auch title asa sale by her for the purpose 
eould have conveyed, On the whole, there- 
fore, I am of opinion that the sale was good 
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not on]y during her lifetime, but also against 
the revereioners, : 

The deoree of the lower Appellate Court 
as regards these lands is right and muat 
be confirmed with eosts, The appeal is dis- 
missed, . we t 

Мхогпкор, C. J.—I agres. E E. 

yr. &NK Decree confirmed. 
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The right of successicn, under Hindu Law; is a 
right which vests immediately on the death of-.the 
-owner of the property and cannot under any circum. 
stances remain in abeyance in expectation of, the 
b'rth of a preferable heir. To this fundamental rule 
there is an apparent exception in the case of :a child 
already conceived and in the womb. of its mother 
who will, on his birth, divest the estate of .any per- 
son with & title inferior to his own who has baker, in 
the meantime. [p. 2:2, cola 1 & 2.] 

The title of a posthumous Bon relates back to the 
time of the death of his father. (р. 2.8, col. 2] 

The rights of an after-born son in ‘the case of a 
disposition of the estate by his mother before. his 
birth should be determined on the analogy of his 


i 
t 


` rights in the event of a partition before his birth, 


Consequently a posthumous son would not-be bound 
by an,alienation by his mother of his ~ -paternal 
estate before his birth. [p. 214,cols. 1 & 9.7 : 
The analogy of a family settlement being binding 
'on the minora is not applicable to such a саве, nor 
is that of an adopted son's rights to. question 
previous act of the adopting widow, [p 215, col, 2.] 
Obiter dicta —An unborn child is supposed to be 
born when itis for its benefitto be so considered 
but this fiction does not apply when the advantage 
saccrnes to third persons .Гр. 218, col. 1 ] - i 
, _ An alienation made by the widow for ‘legal neces. 
sity before adoption is valid and will ‘bind . the 
adopted son; but an alienation made without such 
necessity is good only up tothe date of adoptions 
after that date, the alienee has no -power to retain 
the property as against the adopted son and must 
deliver 16 to him, The rights of the adopted son are, 
for this purpose, deemed to spring into existence at 
the moment of his adoption and displace ‘the rights 
of the widow; they do not await the détermination of 
the widow's estate by her desth asin the caso of. 
reversioners, [p, 214, ool, n]. 
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Appeals against the deoision of the Sab- 
ordinate Judge, Hughli, dated the 25th 
July 1919, reversing that of the Munsif, 
Howrah, dated the 21st December 1919. 

Babu Bhupendra Kumar Ghose, for the 
Appellant. с 

Babu Mewwmohan Bose, for the Respondent. 

JUDGMENT.—The subject-matter of the 
litigation whieh has led up to these two 
appeals is the estate left by one  Prem- 
ehand Sinha, who died on the 2186 Novem- 
ber 1900. He had married twiee. By 
‘his first wife, Nrityamoyee, who died in 
his lifetime, he had а daughter, Kusum 
Kumari, who had been already married 
and had a sop, Haripada by name. Ву 
his .sesond wife, Katysyini, he had a 
daughter, Subhasini, who was bornon the 
8rd June 1899. Ніз  sesond wife was 
pregnant аё the time of . his death and 
gave birth to a posthumous son on the 
18th May 1901, who was subsequently 
named Dasarathi, The relationship of the 
parties is set ont in the following genea- 
logical table: 


Firat wifo CPREMOHAND SING HA,== Second wife 


Nityamayi, died -21st November ‚ Katyayini, 
(dead; 1900. - defendant 
х No. 6 
Kugumkumari, 
defendant: No, 1 
Haripada, 
-  Subhasini, Dasarathi, 
born 8rd June 1899. plaintiff, 


born leth May 1901, 
Differenees arose after the death of Prem- 
ehand Sinha between his widow and her step- 
daughter as (о the title to properties whieh 
stood in the name of the daughter, but whieh, 
. it was alleged by the widow, really formed 
part of the estate left by her husband and was 
held by the daughter only as ostensible owner, 
Ultimately, a deed of relinquishment was 
exesuted on the 2nd May 1901 between 
the widow and her step-daughter. On the 
20th November 1915 the posthumous son 
represented by his sister as next friend, 
sommenced this litigation for deslaration 
of his title to all the properties left by 
his father and for resovery of possession 
with mesne profits, The elaim rested on 
the hypothesis that the posthumous son 
was not bound by the settlement whieh 
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had been effested a few days before his 
birth between his mother and his step- 
mister, on the assumption that his mother 
was entitled to the interest of а Hindu 


widow in the estate and her step-sister 
was one of the next reversioners. The 
olaim was resisted by the step-sister, who 


was the first defendant, and by a purehaser 
at a sale in exeeution of a deeres for 
arrears of rent, who was joined as the 
second defendant, The Oonrt of first instanee 
dismissed the suit on the ground that 
the plaintiff was bound by the deed of 
relinquishment. On appeal, the Subordinate 
Judge has taken the eontrary view and 
has remanded the suit for investigation of 
the other points in eontroversy between 
the parties, Тһе step-daughter and the 
exesution purshaser have. preferred separate 
appeals, The substantial question whieh 
arises for sonsideration in these appeals 
is, whether the posthumous son is bound 
by the deed of relinquishment between hia 
mother and step-sister, exesuted shortly 
before his birth, . 

The position of в posthumous son has 
not escaped the attention of authoritative 
writers on Hindu jurisprudenee. indeed, 
at.one time, his rights were so mueh res- 
pested that when a son was born after a 
partition had taken plase between a father 
and his sons, the partitión was opened up 
again in order to give him the share, whieh 
he would have had, if he had then been alive; 
Vishnu-XV111.3; Yajnavalkya II-122. Re- 
ference may in this eonnestion be made 
to Krishna v. Sami (1); Narasimha Вави v. 
Veerabhadra (2) and Rat Bishen Chand v. 
Asmaida Koer (3). Jimutavahana went 
so far as to hold that the rule was still 
applieable whore the property to be distributed 
was inherited from the grandfather ; becausa 
distribution of sueh property was illegal so 
long as the mother was capable of bearing 
shildren, and, eonsequently, the rights of an 
Bfterborn ehild aould not be prejudiced by 
the illegal act, Dayabbaga І 45, VII-10 
RaghunendanII.30, 31, 26. This extreme view, 
however, is ob*olete, and other writers, such 
as Manu 1X 9,2'6; Gautama XXVIII-26; 
and Narada XII 44, hold that a son born 


after a partition ould only take his father’s 


(1) 9-M. 64; 8 Ind, Dec (N. 8.1 441 F.B) 

(2) 17 M. 287; 6 Ind. Deo. (x. в.) 199. 

(3) 11 I. А. 164 at p.169; 6 А. 560 at p. 574; 4 
Bar, Р, с, J, 612; 8 Ind, Deo (x. 8) 861 (Р, 0. 1 
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share, representing him to tbe exolusion 
of the previously: divided brethren ; Nawal 
Singh v. Bhagwan Singh (4). Vijnaneswara 
resoneiles this sonfiss of opinion, holding 
that the latter texts lay down the general 
rule, while the former are limited to the 
care of a вор, who was in his mother’s 
womb at the time of partition, Jimutava: 
hana takes the same view in oases where 
the partition is made, by the father, of 
his self.aequired property. Oorsequent)y, in 
sll cases where the number of sons would 
add to the number of sharers, if the preg- 
naney be known at the time, the distri- 
bution should be deferred till its result 
is ssecrtained ; if it is not known and a son 
is afterwards born, a re distribution muet 
tske plase of the estate as it then stands. 
Mitaksbara 16, 1.12; Dayabhsga VII.4; 
Yekeyamtan v. Agnizwarian (5), Ral'das v. 
Krishan Ohandra Dos (6). If the father had 
divided the whole property among his son-, 
retaining no share for himself, it is said 
that the sons’ with whom partition bas been 
made must allot, from their shares, a portion 
equal to their own, to an after bon sor, 
on the prinsiple -tbat the unborn son 
eannot be , déprived of his share in the 
paternal estate by aprior partition; Vishnu as 
qucted by Jagannath, Colebroke Book 11.268; 
Ohengama Nayudu v. Munisami Nayudu (7), 
The application 0f this prinsiple is expressly 
limited to thé* ease cf partition between 
‘father and sons and is not extended toa son 
born to a separate so-pareener other than 
the. father, of the family after partition. 
The texts sited are’ applieable only to the 
«ace. of the son en venire su mere at the date 
of partition: Gaxpat Venkatesh Despande 
wv. Gopalrao Venkatesh (8), Ghécajirao v. 
Vasantrao (9). 

The anxiety thus evinced for the protes- 
tion of the unborn son is reflested in ihe 
roles resognised in.enses of suesession, The 
right of suesession, under Hindu Law, is a 
right whieh vests immediately on the death 
of the owner of the property, and eannot, 


(4) 4 A, 427; А, W. N. (1882) 98,2 Ind, Deo, (x. s.) 
1065, 


(5)4 M. H. C. R. 807. 

(6) 2 B. L. R. ‘F. B.) 108 at pp. 118, 121; 11 W. R. 
(А. О. J.) 11; 4 Mad, Jur, 298; 1 Ind. Dec. (х. s.) 689. 

17) 20.M. 15i 7 Ind, Dec. (к. в,) 52, 

(8) 28 B. 636; 1 Bom. L,-B, 122; 12 Ind. Deo. (н, в.) 


425. К 
(9) 2.104, Cas. 249; 88 В, 267; 10 Bom. R. L 778. 
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under any eireumstanecs, remain in abeysnte 
in expestation of the birth of a preferable 
heir, To tbis fundamental rule, there is 
an apparent exception in the ease of a 
ehild already sonesived aud in the womb 
of its mother, and it is well settled that 
a shild, who is in the motker’s womb at 
the time of the death is, in eonlemplation 
of law, actually existing ard will on his 
birth devest the estate of any person with a 
title inferior to his own, who has taken in 
the mesntime: Sse Latht Priya у. Bhatrab 
Ohandra (10), Keshub v, Bishnu Persaud 
(11), Bercjali v. Nubokíssen (12), Kalidas 
v. Krishan Ohandra Das (6), Jotendromohun 
Tagore v. Ganenu'romohun Tagore (13), 

The favcured position whish a child in 
embryo thus oeeupies urder the Hindu 
Law in respest of partition and suecessicn 
is by. no mesns singular, for whatever may 
havé teen the law in early times, it isa 
rule generally alopted in mature systems of 
jurisprudenee that a child in embryo ia to 
be sonsidered as born, when it will be for 
its benefit вэ to be considered, although 
the question is not free from metaphbysieal 
diffenlties whatever view we may  aesept 
on the subjeet, In the Roman Law, existenee 
wae, for eertain purposes, assumed to. begin 
before birth. Thus, althcugh upon the 
authority of Ulpian (Dg, 25, 4, I, I). 
"Tbe frait of the body before it is- born 
is‘ part of the mother or the womb,” ond 
natural sapasity for rights begins with the 
birth of mex, that is, the- eomplete se. 
paration of a living homan being: from the 
mother. Panl points out the ways in whieh 
the embryo in the mother’s womb is resog- 
niz:d by law: "Attention is kestowed upon 
that whieh is in the womb, just the same 
as if it had eome to life, whenever- a 
question arises as the embzyo's own privi- 
leger, although in no way benefiting another 
before it is born," Dig. 1, 5, 7. “Oar 
speaking of him whose birth is antisipated 
as though.he were in existense, is eorresk 
when. the question is as to his own right,’ 
Dig. 50, 16,231, "Ibe ansients paid regard 
to the child in the womb in sueh way 
that they maintained all rig 6з in ita favour 

(10) (1833) 5 Sel. Rep. S, D. А, 315 (new Ed, 262) 
1 Ind. Dec. (о s. 612. 

(11) (1880) Sev. 240, 

112) (1863) Sev. 238, 

(13) І. А, Sup. Vol. 47 atp.67;9 B. L. &. 877. 1/8 
W.B 379; 2 Suth P, U, Ј, 092; 8 Sar, РО. J. 82 
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intast until the ‘time of- birth, аз may Бе 
seen in the law of inheritanse.” Dig. 5, 
4, 3. See Markby’s Jurisprudense · 132; 
Holland's Jurisprudenee pags 83, Sohm’a 
Institutes (Ledlie) Art. 2) Savigny, 
System, Art, 62; Masekeldy's Reman Law 
(Dropsie) Art. 669; Salkowski Roman 
Law (Whitfield) Аг, 32;  Goudsmit 
Pandests (Gould) Art. 21; Thibaut Juri. 
sprudense —(Lendley) Art. 103, and a 
valuable note thereon in the Appendix by 
the learned translator. Similarly, under the 
English Law, as Sir William : Blaskatone 
puta it, "an infant in venire sa mere is supposed 
to ba born for many purposes; itis eapable 
of having a lsgaey ог а surrender of a eopy- 
hold estate made to it; it may have an 


estate assigned to it and it is enabled ёо. 


hsva anu estate limited to its use and to 
take afterwards by sush limitation as if it were 
then astually born"; Commentaries, Volume 
1-130; Doe d. Olarke v. Olarke (14). That ques. 
tions of eonsiderable nisety moy arise in the 
application of this dostrine to unforeseen 
sombinations of events may be eaneeded, and 
one of the most eurious eases in the books 
is probably that of Walker v. @, М. Hy, Oo. 
of Ireland( 15) where the question of the liability 
of & earrier of passengers for injury to an 
. unborn ehild eame under consideration. But 
whatever diffisulties may arise in | the applisa- 
tion of the priusiple, it is well settled that 
an ubborn ehild, when it is for its benefit tobe 
во sonsidered, is not ordinarily regarded 
as born for the benefit of third persons. See 
Savigny, System, Art, 62, (tr. Rattigan 
p. 9; tr. Guenoux, П p.13) where he says: 
“This fietion is universally restristed for 
the benefit of the ehild, and no one else 
ought to be permitted to employ it for his 
own purposes." See also Voet. Com. Book Г, 
Tit, V. Art, 5 (tr. Buehanan, p. 108), 
where it is pointed out that although those in 
the womb are eonsidered as born, whenever it 
is for their advantage, this fietion of law 
ceases, if the advantage be not to those in 
the womb, but to third persons. See further 
the judgment of Lord Ohansellor Westbury 
im Blasson v, Blason (16) where it 
wee said “that the fietion or indulgence 


(14) (1795) 2 H. Bl. 399; 126 E. R. 617; 8 RB. Е. 480. 

{15 (1891) 28 L, R. Ir 69. 

(16) (1864) 2. De G. J. & 8. 866; 34 L. J. Ch. 18; 5 
N. В. 65; 10 Jur. (м. в.) 1113; 11 L, T, 363; 18 W. Е. 
18; 46 E. R. 684; 189 R. В. 280. 
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of the law, whish treats the unborn ehild 
as Astually born, applies only for the 
purpose of enabling the unborn ehild to 
taka a benefit whieh, if born, it would ba 
entitled to, and that it is limited to eases 
where de commodis ipsus partus queritur." 
Lord OChansellor Hardwiske, however, in 
Wallis v. Hodson (17), while notising that 
the Civil Liaw sonfined the га1з to вавез 
in’ whieh it was for the benefit of the 
ehild fo bs eonsidered as born, stated 
broadly the rul» to be that sueh ehild was 
to be eonsidered living to all intents and 
purposes, On these prineiples, we must 
regard it as well settled that the title of 
the posthumous soo murt b3 deemed to 
relate back to the time of death of his father, 

Referenos has been made in the eourse 
of argument to the analogy of ап adopted 
son who also, by a well.reeognised fistion 
of law, enjoys, for many purposes, the 
rights ani privileges to whish he would 
have been entitled, if he had been in 
astual existensa at the time of the death 
of the father; Татїпев v. Bamun Das (18), 
Bamundoss Mookerjex v, Musamnat Tarinee 
(19). No useful purpose is likely to be 
achieved, however, by ап endeavour to 
assimilate and бо establish в  somplete 
analogy between the legal fietions applisable 
to oases of a posthumous son and an adopted 
son, as is well illustrated by tha futile 
attempt made in the ease of Tarinee v. 
Bamun Das (18) to maintain the faneiful 
argument that a widow authorised to 
adopt а son was in a state of sonstrustiva 
pregnansy. As was ruled by this Court 
in Harek Ohand v. Bejoy Ohani (22) the 
titie of a son adopted by a widow under 
authority from her husband does not relate 
baok to the death of the husbind, and 
when the adoption has taken plase his 
fietitious birth in the new family eannot be 


-antedated for all purposes See also Sri Virada 


Pratapa Raghunada Deo v. Sri Broco Kishoro 
Patta Deo (21), Khubneswari Debt v, Nilcomul 


(17) (1749) 2 Atk, 114; 26 Е, R, 472. E 
(18) {1850) 6 Beng. S. D, А, 533; 11 ша, Dec. 
(o. s.) 485. 


SAM: I. A. 169, 1 Bar. Р.О. J. 616; 19 E. В. 


(20) 2 О. L. J. 87; 9 0. W. М. 795. 

(21) ЗІ. А. 154; 1 M. 69; 11 Mad. Jur. 188; 25 W, 
R. 295 3 Sar. P. О. 7.588; 2 Suth, P, O, J, 203, 1 
Ind. Deo (w.8.' 45 (Р, C.) 
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. Lohirt (22), Faizuddin Ali Khan v. Tincowri 
‚ баһа (23), Lakshmana Rau v. Lakshmi 
Ammal (24), Hanmant Ramchandra v. Bhima- 
charya (25), Consequently, 
review the deeisions whieh deal with the 
‘question, how far the sdopted son may 
dispute the previous asts of the widow, 
‘There has been mueh. divergense of judicial 
‘opinion on' tbat subiest, as is elear from 
‘the desision in Lakshman Bhau Khopkar 
v. Radhabai (26), Moro Narayan Joshi vy, 
Balaji Raghunath (27), Ram Krishna ү, 
Tripurabat (98', Ram Krishna Kuppuswamt 
Neo Tripwrabat (29) and .wreeraw ulu у. 
‚ Krisiumma (30); the case las mentioned 
has now been overruled by a Full Benesh 
in Vidyanatha Saiiri v. Sovithri Атта (31). 
The result of tbe antborities as they now 
stand appears to be that an alienation made by 
the widow for legal neeessity before adoption 
is valid and will bind the adopted вор; 
but an alienation made  witbout such 
‘neeessity is good only up to the date of 
adoption; after that date, the slienee has 
no power to. retain the property as againat 
the adopted son ard must deliver it to 
him, The rights of the adopted son are, 
for this purpose, deemed to spring into 
_existense at the moment of his adoption 
and displaee the rights of the widow; they 
.do not await the determination of the 
widow’s estate by her death as in the ease 
of reyereioners, 
. We are of opinion that the rights of 
the posthumous son in the ease of a dis. 
position of the estate by his mother before 
his birth. shonld be determined on the 
analogy. of his rights in the event of g 
partition before his birth. This view ig 
not opposed to the deeision in Goura 
Ohcwihroin v., Ohummun Ohowdry (32), 


(22) 12 I. А, 187: 12 C, 18; 9 Ind. "n 398; 4 Sar. 
P. О, J. 651; 6 Ind. Deo. (N. 8.) 12 (Р. 0 

(28) 22 C. 565; 11 Ind. Dec. (м, в.) sr 

(24) 4 M..160; 1 Ind." Dec. (м, s.) 946, 

(25) 12 B. 105; 12 Ind, Jur, 274; 6 Ind, Dec. (N. в.) 


556, 
(26) ив, 609; 12 Ind, Jur. 80; 6 Ind, Deo. (м, s.) 


401. 

(27) 19 B. 809; 10 Ind, Dec. (м, в.) 543, 

(28) 1 Ind. Cas. 647; #3 B. 88; 10 Bom, ^d R. 1029, 

(29) 12 Ind. Cas. 529; 13 Bom. L. R, 94 

(80) 26 M. 148; 12 M. L. J, 197, 

(81) 42 Ind. Oas. 245; 41 M 76; 88 М.І, J. 881; 
tik M. W. М. 658; 22 M. І, T. 276,6 L, W, 549 


B.). 
C 2) W. B. 1864, 840. 
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In that ease 16 was rnled that proprietary 
right ia ereated by birth and not by son. 
eeption; so that a shild in the womb 
takes no estate ; where, when tha succession 
opens out, a female member of the family 
has soneeived, the inheritenee remains iu 
abeyanee until the result of the soneeption 
ean be sssertained ; if the shild be still 
born, the estate goes not to her heir but 
to the heir of the last owner. It must 
further be observed that the deed of som. 
promise, whish was shallenged by the 
posthumous son in that ease, had been 
exesuted by his father before hia birth, 
and the Court deslined to uphold the 
sontention that в father was debsrred 
from making an alienation wkile there was 
a possibility of his wite being enciente, to 
say nothing of tke eontingensy whether 
the ehild in utero matris would be son cv 
8 daughter or be still born. This view, 
even if it be assumed to be eorreét in all 
its generality, does not militate against the 
sonolusion that the posthumous son із ооё’ 
bound by an alienation by his mother 
of his paternal estate before his. birth, 
In the ease before us, there is the signi- 
fieant faet that the deed of relinquishment 
was exesuted by the mother two · weeks 
before his birth, The Subordinate Judge 
has rightly pointed out that there was no 
nesetsiby for this expedition and that the ` 
prinsiple applicable to eases of family 
settlements eannot be rightly invoked in 
Buoh eireumstanses, . 

It need not’ be disputed that in ‘the 
absense of proof of mistake, inequality. of 
position, undue irflaense, «oereioo, fraud 
or like ground, a partition or family 
arrangement made in settlement of a 
disputed or doubtful elaim is a valid and 
binding arrangement whieh the parties thereto 
eannot deny, ignore or resile frem ; and this 
prineiple is applisable where some of the mem- 
bers of the family are minors ог 
where the settlement has been effes- 
ted by a qualified -owner whose авв in 
this respeat will bind the reversioner; Sham 
Sundar Lal v. Achhon Kunwar (33). Be-oy 
Goral v. Gurinira Noth (44), Upendra Nath 

(88 251, A. 183: 21 А. 7t; 2 0. W. №, 729; 7 Sar. 
Р. О. Ј..417: 9 Ind Deo. к. 8.: 753. 

(31) 23 Ind. Cas. 199; 41 О. 793: 18 0, W.N. 678; 
19 C. L. J. 620; 12 А. L.J. 711; 16 Bom, L, R. 4 5; 16 
M. 1. T, 68; 27 M. L. 1,10% 10, W. 848; (1914) М] 
W. N. 480 (P. C. 
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‘we Bindeshrt Prosad (35), Ehunni Lal v. 
Gobind Krishna Narain (86), Н:ғап Bibi v. 
Sohan Bibi (37), Behari Lal v. Naud Husain 


(88), Keramutulla Menah v. Keramutullah Meah 


(39), Kokla v. Pearey Lal (40), Shyam Lal v. 
Rameshwari (41), Srinath Eose v. Nibaran 
Ohandra Roy (42). Bnut:the enses whieh hold 
that a minor may be bound by a family settle- 
ment effested bona fide-and for his benefit by 
his guardian, are clearly distinguishable on 
the ground that the settlement put forward 
was effeoted on behalf of the infant: to this 
elses belong the deeisiors — 
Mech" v. Keramutullah Meah (39), Abdul 
Husain v, Mahomed Ibrahim Rowther (48), 
^ Viswanathaswamt v. Kamulu Ammal (44), 
Prakkatert Parkum — Vatakahka Chettiatath 
Kandyil v. Koram (45) and Апаніапатауапа v. 
Bacithri Ammal (46), In the ease before 
пе, the settlement was not effasted on 
behalf of the infant, who bad not been born 
at the time of the negotiations or the exesu- 
tion of the deed. : We are’ not unmindful of 
the principle, repeatedly emphasised by the 
Judisial Committee, that it is of the utmost 
importanee.to the right administration of 
justise that- the substaneo and the real 
mneaning of the- parties and not the form 
of expression and the literal sense of the 
trantastion are to be eonstantly kept in view 
вв: е basis of the decision; Dhurm Das 
. Panday v. Musammat ‘Shama Soondri Dibiah 
(47), Hunoomanpersaud Panday v, Musummat 
Babooce Миптеј Koonne-ee (48), Hari Saran 
Мета v. Bhubaneswiri Debi (49). This 
(85) 32 Ind Cas. 469; 22 О. L. J, 452; 200-1, N 


210. 

86) 10 Jnd Cas, 477 381. A. 87;33 А, 336; 13 C, 
L J.576 13 C. W. М. 515, 8 A. L, J. 552; 18 Bom L. 
B. 427; 10 M, {р Т. 25; (1911) 1 M. W. N. 432; 21 M. 
L, J. 645 (P. O.). 

(87) 24 Ind. Cas. 309, 18 О. W, N, 929; 27 M. L. J. 
149; 1 L. W. £48 (P. C.). 

(38) 18 Ind. Cas, 721; 85 A. 240; 11 A. L. J, 362, 

(89) 49 Ind. Cas. £86; 28 С, W. N. 118, 

(40) 21 Ind. Oas. 29; 85 A. 502; 11 A. 1; J. 763, 

, (41) 88 Ind. Cas. 272; 28 О. L.-J. 82, 
(42) 58 Ind, Саз, 945; 25 C. W. N. 859. 
(43) 85 Ind. Cas. 248; 19 M. L. T. 846; 3 L. W. 379. 
- (49) 81 Ind. Саё, 873; 30 M, Г, T. 451; (1915) M. 
W.N. 968; 2 L, W, 1214; 19 M, L. T. 206. 

(45) 14 Ind. Cas. 295; (1912) М, W, N. 582, 

446) 13 Ind. Cas. 458; 26 M. 151; (1912) M.W, N, 
59; 11 M. L. T. 67; 22 M. L, J. 231, 


(47) АМ. T. A 229; 6 W. R. P. O. 48; 1 Suth, P.O, | 


J. JAT: 1 Bar. P. О. J. 271: 18 E, R, 48 
14-) A M L A. 393; 1* W. B. 8: n; eee 258%; 2 
Suth. P. C. J. 29; 1 Sar. Р O, J. 552: 19 E. R, 147. 
449) IAI А. 195; GO. 49; 12 Ind, Jur, 878; 5 Sar, 
PO. J. 198, 8 Ind; Dee. (x. в.) 274P. C). * ' 


in Feramutulla 


dostrine, however, is plainly of по assiatanes 

to the appellants. When the deed was exa- 

euted, the possible birth of a male heir to 

the deseased was not kept in view. . The 

settlement was effeated at a time when 

the widow was assumed to ba the holder of 

the estate for life and the immediate rever: . 
sioners were her daughter and step-daughter, 

Ifthe shild inthe womb should be still 

born, the relative position of the parties 

would not be altered in any way. If the 

shild should turn out to b3 a daughter, the 

relative position would not bs affested in 
substanee, though the number of revérsionary 
beirs would’ be inereased from two to three. 
Oa the other hand, if the shild should turn 
out to be: а своп, the estate would vest 
absolutely in him; the widow of the last 
owner would have no interest therein and 
her daughter and step danghter would not be 
revorsioners аё all. In view of this aspeet of 
the ease, it would, indeed, be a bold fistion to 
hold that а deed exesnted between two ladies 
ata time when one was ostensibly the widow 
in possession as heiress at-law to her husband 
and the other was one of the reversionary 
heirs, was in e*senee а transaetion sarried 
out for the benefit of an unborn son whose 
birth would destroy the rights, present and 
contingent, of both the parties to tha 
instrument, We hold aeeordingly that tha 
Subordinate Judge has eorrestly held thit 
the plaintiff is not bound by the deed. 

The résult is that the order of remand 
made by the Subordinate Judge is eonfirmed 
and the dppeals are dismissed with eosta, 

R. D. 

Appeal dismissed, 


BOMBAY HIGH COURT. 
Sscono Civit APPrAL No. 1105 or 1918, 
Daeembar 7, 1921. 

Present :—Sir Norman Maeleod, Kr., 
Chief Justies, and Mr. Jastisa Shah, 
TOUNGABal GOPAL DES3AI— 

: PLAINTIFF — APPELLANT 
versus 
KRISHNAJI RAMOHANDRA 
DESHPANDE —DzrF£NDANT— 
RESPONDET. 
village —Desh pande's 


Vatan—Gudgu li lands =s 
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Palkhi Inam to vatandar—Appanuge of vatan— 
Village grant—-Presumption of occupancy right—Inam 
and.other granis—Presumption —Yatan Inam, nature 
of, how: determined. - 

The lands in the village of Gudgudi held by the 
Deshpandes are vatan and nob ordinary inams. [р, 
217, cola. 1 & 2.] > 

Рег Macleod, J.—A village granted by a Native 
Ruler before the British Rule to a vatandarto pay 
his palkhi expenses is an appanage of the vatan, 
[р. 217,.c01 1.] 

*A grant of a village by or on behalf of the Crown 
under the British rule is in-law to be presumed to be 
subject to such rights of ocoupancy, if .any, as the 


cultivators at the time of the grant may have had. | 


[р. 217, col. 2.] 


‘Per Shah’ J —Inam and other grants imply a grant ` 
of-the royal-share of the revenue and not necessarily : 


the soil unless words suitable to indicate a grant of 


the soil are used in the document evidencing the. 


grant. [p. 218, col. 2.] 


'In determining the nature of the Vatan Inam: 


regard should-be had to the terms of the Sanad and 
the nature of the settlement under which the Sanad 
was issued. [p. 218, col. 2.] 

A Palkhi allowance, which is made in favour of 
the original grantee by a Native Ruler might not 
necessarily be part of the remuneration of the office 
held by the grantee, But it is also possible that it 
might be an appanage of the office and as such would 
go with the office. [p. 218, ool. 1.] 


Seeond sppesl from the desision of the 
Distriet Judge, Dharwar, in Appeal No, 126 
of 1917, reversing the deeree pes:ed by the 
Subordinate Jadge at Haveri, in Civil Suit 
No. 25 of 1921. | 

"Mr. К. Н. Kelkar, for the Appellant, 

Mr. Осра;ве (with him Mr, Н, B. Gumaste), 
for Respondent No. 1. 

i 

JUDGMENT., 


Махов, С. J.— The plaintiff sued to re- 


eover from defendants Nos. 1 to 5 and 9 and 
10 by equitable partition her one-third share 
inthe properties mentioned in Schedules A, 
Band D-of the plaint or one-third share in 
the landa in Sebedule O-even if the property 
in A was Deshpandegiri Vatan and for 
mesne profits. The properties in A, B and D 
originally belonged to one Garnath Dattatraya 
Deshpande who died leaving ‘three sone, 
Datta, Shripad-and Bhimappa. Shripad was 
the last owner as survivor and he died in 
January 19.3 without issue, but leaving 
three sisters who filed three suits for 
partition, It was further urged by the 
plaintiff that though the property in Sshedale 
O was Vatan, the oveapaney rights were not 
Vatan as they existed bafore (he grant of the 
Inam, The деѓепее was thatthe lands were 
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Vatan-and so the plaintiff was not entitled to 
susseed. One deeree was passed in the three: 
suits, The Trial Oourt held .that- the: 
oesupaney rights in the lands in-Sehedules' 
О апа D with eártain exeeptions were. rot 
Vatan, The plaintiff was also held entitled. 
to sertain sites in Sshednle A. -The: lower: 
Appellate Court held that the plaintiff was: 
not the owner of the ocsupancy, rights in.the: 
lands mentioned in Sehedules О and D with. 
the exeoptions mentioned in the desree, The: 
plaintiff kas appealed and the ouly question: 
argued in the appeal was whether the lands» 
in the village of Gudgudi were ordinary Inam: 
or Vatan. ' 25 ; 

The ease bas been unduly somplisated.by the 
view taken by the Trial Court that the rights 
of the plaintifi’s aneestors in the village 
were partly Inaw, partly Vatan, that the 
original grant was a grant of tbe royal share: 
of the revenué; and апу oeeupancy. rights 
they possessed were acquired afterwards, so: 
that they sould not be eonsidered as subjest: 
to the rules of sussession to Vatan > property, 
The learned Appellate Judge seemed to think 
that this was a possibls inferenee, but eame 
to the sonelusicn that the grant ineluded 
extensive proprietary rights and was а grant 
of the soil im that sense subjeet to rights 
already existing. Now, if we soneede that 
whatever rights tbe plaintiff's. family: 
now possess in the village arose from. the 
original grant, it follows that those rights 
are either Inam or Vatan aegording to the: 
purpose for whish that grant was made, 
lf, howcver, only the royal share of the 
revenue was granted for Vatan. servises it 
would not be impossible for the Vatan family: 
to. have seguired afterwards. proprietary 
rights in the village lands whieh -would Le . 
their persogal -property and would deseend. - 
aesording to the rules of Hindu Law, But 
it has not been suggested in this ease that . 
the oesupaney rights in the village have been . 
acquired apart from the original grant or the 
Sanad issued in 1901. : 

Exhibit 112 eontains: a вору of the original 
grant, from which it appears that the village’ 
of Gadgudi was given as Palkhi Inam to the 
plaintiff's ancestors who were admittedly De-. 
shpande Vatandars. 

The village was deseribed as having fallen: 
fallow, the revenue being 120 Hons. Sir.. 
hundred Hons were to be.paid вв. premium 


- 


while the Vasul was. to be paid at stated times, © 


^ 


Е 
: 
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-Judgéd-by the. rules laid down by the desisions- 
of the British Courts, it might be said 
that this was only a grant of the. revenue, 
-but I quite agree with the learned 
Appellate Judge that’ those rules have 
been laid down . without sonsidering from 
the lessons of.history what were the aetusl 
«onditions when:grants.going back 250 years, 
as this one does; were made. To quote from 
the judgment, they assume a stablised eon. 
dition of the village granted where all-eulti- 
vable land is ossupied by enltivators who are 
entitled to remain on the soil во long as they 
pay a definite amount ont of the produee ox 
definite share ofthe produee to Government. 
Insush a ease nothing would Бе laft to 
Government to give away except what it 
reeeived.itself as revenue. Bot we eannot 
assume that those eonditions existed in the 
seventeenth eentury. The grantee may or 
may nct have reeognized existing rights but 
what. those righta may have been it is 
impossible for .us to say. That ossupaney 
rights were resognized by Governments pre- 
vious to British Rule may be admitted, but 
І very mush doubt whether those Govern- 
ments: in making. grants eonsidered that sueh 
grants were anything more than grants:of 
the rights whieh existed in Government at 
the time they were made. However that 
my be, it is clear that the village was grant- 
ed to the Vatandars to pay their Palkhi 
expenses.and: was, therefore, an appanage of 
the Vatan. Under the Gordon Settlement 
whieh dealt with service Inams, the village 
was slassified as Deshpande Vatau and the 
Sanad, whieh was eventually issued in 1901 
after reeiting that certain lands and «ash 
allowanees were entered in the Government 
aesounts for the years 1823 64 as held in 
servise tenure, deelared that the said linda 
and eash allowanees sliould be eontinued 
hereditarily by the British Government on 
eertaio conditione, No distineticn was made 
between the right to levy the assessment aud 
the right to osaupy the land so that it eannot 
be:gaid. that only the former was settled to ba 
Vatan ty the Sanad. 
.' А very similar 
Amit Vaman v. Hari Govind (1), The 
original grant was made in 1734 by a 
Maratha Raler for maintenanss in return 
for erviee. Іа 1884 the grantes во. 
septed a settlement on the lina: of the 

(1).56 Ind, Cas, 411; 44 В. 237; 22 Bom. 1. В. 275. 


question arose in 


Gordon Settlement and the-Sanad issued was 
iv the same terms as the Sanad in this ease. 
Shab, J. said (page 249*): “In the absencs 
of any olear proof that the oeoupanoy right in 
the Survey Number in suit was vested in the 
plaintiff's ansestor independently of the grant 
and that the land in suit was outside the lands 
dealt with in the Ssttlement of 1834, I think 
that it must be held to be Vatan property 
like the village itself... Tbus where the whole 
village is mentioned in a Бапай evideusing в 
settlement under sestion 15 of the Hereditary 
Offises Aet, it is for the party alleging that 
a partisnlar Sarvey Number of that village 
із outside the seope of the settlement to 
prove it.’ Even in the ease of Inams, 
the desisions of this Oourt that in the 
absense of  evidenee as to the terms 
of an Inam grant made by a Native 
Ruler before British Rule, there is a pre- 
sumption of law that the grant was only of 
the royal revenue from the land and not of 
the soil may require to.be re-eonsidered sinse 
the deeision of the Privy Counsilin Suryana- 
rayana v. Patanna(2). Their Lordships said аё 
page 215+: "In their Lardships’ opinion there 
is no sush presumption of law. Ваё а grant 
of a village by or on behalf of the Crown 
under the British Rule is in law to ba presum- 
ed to be subjeot to such rights of oosupansy, 
if any, as the eultivators at thetime of the 
grant may have had.” Tais -jadgment was 
referred to with approval iu Upadrashta 
Ventaia Sastrulu v. Divi Seetharamudu (3). 

I think the decision of the lower Court was 
right and all the appeals must be dismissed 
with вовёз, 

Внан, J.—The principal point argaed in 
this appeal is whether the lands in the 
village of Gudgudi held by the Dashpandes 
isan ordinary inam or part of theic Vatan 
property. If it ba an ordinary Inam; whatever 
the nature of the grant, whether the grant 
be ef the soil or of the royal share of the 
revenue, it would go to the heirs of the last 


holder acsording to the Hindu Law, If it be 

(2) 48 Ind, Cas, 689; 45 I, A, 209; 41 M. 7012; 26 
М, L. T, $0; (1918) М, W. N. 859; 23 C. W. N. 273; 9 
L. W. 126 290, L. J. 153; 1 U.P, L.R. (P. C.) 11; 
36 M. L. J. 685; 21 Bom. L, В. 617; (1919) M. W. N. 
463 (P. C.), 

(3) 51 Ind, Oas. 304; 461. A. 193 at p.128; 21 
Bom. L. R. 925; 17 А, L, J. 720, 37 M. L.J. 42; 26 
М, 1, T. 176; 800, L. J. 441; 10 L. W. 638; 24 C. W. 
М. 128; 43 М, 166 (Р. O.). к 


* Pago of 44 B.—[Ed.] 
T Page of 45 1, А,—[Ей,] 
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. а part of the Vatan property the females 
would be postponed to the male .members 
of the family under Bombay Aat V of.1885, 
‚ It is urged on behalf of the original 
plaintiff that the original 
made in favour of the defendants’ 
. Bneestors, who were the Deshpandes, by 
the then King of Bijapur about the end of 
the seventeenth oentury, and that it was given 
in Inam for Palkhi allowanse and not as part 
pf the remuneration of the offise whieh 
the Deshpandes held. On the other hand it 
is an admitted fast that the whole of this 
Deshpandegiri Vatan was settled on the lines 
of the Gordon Settlement and the usual 
Sanad was issued in 1901 in whieh the lands 
. in question are referred to as part of the 
Deshpandegiri Vatan. » 
,. Both the lower Courts have found that 
it is part of the Vatan property and not an 
. ordinary Inam, This finding is amply 
- gupported by the terms of Sanad and by 
the fast that at least under the British 
Rule the grant has been treated by the 
parties and the Government as part of the 
Vatan property and asa part of the remuns- 
eration for servises. It is no doubt possible 
that а Palkhi allowanee, whish was mate 
in fayour of the original grantee by the 
Bijapur authorities, might not necesarily 
be part of the remuneration of the, о зе 
held by the grantee. Bat it is also possible 
that it might be an appanage of the offi ie 
and as sueh woullgo with the offise. The 
terms of the original grant во faras they 
are available do nob throw any light on the 
point andthe way in whieh the parties and 
the G.vernment had treated it is indisated by 
the Sanad. This eontention of the plaintiff 
must be disallowed. 

It is further urged that even in the ease 
of Vatans the distinetion must be тайз 
between the oseupany rights and the Inam 
rights, whieh would be limited tothe royal share 
of the revenue. In view of the observations 
relating to Vatan property in Amrit Vaman 
: v. Hari Govind (1) Mr, Kelkar did not presa 
this point seriously, It is slear оп the tirms 
of the Sanad that the grant must be taken to be 
a grant of the soil and not merely of the royal 
share of the revenue as was held in Amrit 
. Vaman v. Hori Go.ind (1) on the terms of a 
similar Sanad, itistrue that the terms of 
the original grant by the Bijapur Kings in thia 
ease do not clearly indieate a grant of the 
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soil, but merely a grant of the royal shara 
of the revenue. Tho  usnal expression 
(jal, taru, ete ,) indisating a grant of the soil 
is not to be found: and if the matter depend- 
ed entirely upon the terms of that grant 
there would Ье some diffisulty in holding that 
it wasanything more than a graut of the royal 
Share of the revenue. So far this ease 
differs from the ease of Amrit Уатт у. 
‘Hari Govind (1). Bat io deterni:ning the 
nature of the Vatan Ioam I think that 


regard should be had to the terms of the 


Капай and the nature of the sattlemeat under 
which the Sanad was issnad and on that 
pint this oase is similar tu the cwe of Amrit 
Vaman v. Ha Govini(1). L do not think that 
&ny real basis is made out for makiag Bush 
a distinstioh iu the sass of thia Vatan, and 
for holding that it is tha royal share of tbe 
revenue and not the land or the ossupaney 
right therein that forms part of the Vatav. 
„ The ‘result is that the appeal must be 
dismissed with eosts. The other som- 
panion appsals also will bs dismissed with 
sostas. ‘ Н 
- Т девісе to make it elear that in taking 
this view ва to the nature of the Vatan in 
this easé, I do not mean to doubt in any 
sense the eorrestness of the view assepted in 
this Presideney as to the Inams and other 
similar grants being treated as implying 
a grant of the royal share of the revenue 
and not nesessarily of the soilunle:ss words 
абівае to indieate à grant of tha soil'are used 
in the dosument evideneing the grant. I have 
nothing to add to what I hava stated in 
the last but one paragraph of my judgment 
in Amrit Vaman v. Bri Govind (1) as regards 
the effeet of sertain observations ia Suryana- 
rayana v; Patanna (2), on the view во far 
aesepted in this Presidenay beyond: this that 
the ratio decidendi in the recent dase of Secre- 
tary of State for Indir v. Srinivas: Ohartar (4) 
appears to me to support that view. 

N. F. ` 

Аррвл1 dismissed, 

(4) 60 Таа. Сав, 2?0; 48 I. А. 56; 40 M. L.-J. 262; 
(1921) M. W. N. 111; 20 M. L. T. 181; 19 A: L, J. 201; 
88 C. L. J. 280; 18 L. W. 592; 44 М. 421 25 OW. М. 
818 3 U. P.L В. (Р. 0.) 48 (Р.0). . 
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. ALLAHABAD HIGH COURT. 

Exeootion First Отуп, ArrgaL No. 194 
cr 1921. . 
Mareh 30, 1922, 
Present :-—Mr. Justice Walsh and 
Mr. Justiee Stuart. 
LALTA PRASAD-—Dkekonzz- HoLpER— 
APPELLANT 
t versus . 
SRI GANESHJI AND ANOTHER— 


JUDGMENT. DraBTORé— RESPONDENTS, 
Oivil Procedure Code (Act У. of 1908), 8.12, сї, (12) 


INDIAN 


—Mesne profiis—Decree allowing mesne. profits silent _- 


"about interest—Interest deemed to have been granted, 


Whena decree granting: mesne profits is silent-ag 
io interest, it "must be taken to ‘carry interest | 
on them in view of the definition of mesne profits in 
section 2, clause (12) of the Civil Procedure Code. 

A Court has, however, the discretion to penalise 

‚ Q-party by disallowing such interest. - 
- ‘Grish Chuuder Lahiri v. Shosht Shikhareswar Roy, 
27 C. 951 at p 977; 27 1. A. 1 0:4 C, W.N. 641; 10 
M. L, J. 356 2 Bom. L. В. 709; 7 Sar. P. 0. 7, 687; 
14 Ind. Dec. (м, s, 622 (P. О), followed, 

Exeention firat appeal against the desree of 
the Additional Subordinate Judge of Oawn- 
pore, dated the 8th February 1921. ib: 
. Dr. M. L. Agorwala and Mr; I. B. Baner ее, 
for the Appellant. 

“ Mr. Gulzari Lal, for the Respondents. 

JUDGMENT.—The point raised by this 
appeal is sovered by authorily, The ques- 
tion is, what is meant by thé expression 
" mesne profits" when the decree is eilent as 
to interest. Sastion 2, elause (12) of the Code 
of Civil Proeedure defines mesne profits as 
follows :—" Thoee prcfits whieh the person in 
wrongful poscersion of sueh property aetually 
reséived or might with ordinary deligence 
have reesived therefrom, together with ir-* 
terest on suoh profits” If there had been 
апу donbt as to the meaning of those worde, 
it- has been set at rest, and ought no longer 
to bea matter of ecntroversy in Їгбїз, by 
the desision of the Privy Coureil їп the 
ease of  Grish Ohuxder Гот v. Shoeht 
Shithareswar Roy (1), where the Privy’ 
Oonnoil pointed out, in construing cestion 211 
of tte old Coce, whieh in this respeet does. 
not differ from the sestion quoted abcve' 
of the present Code, that "its obvious 
effeet was to provide thata simpla deeree 
for metne ргобёз shall earry interest on 
them,” It is true that at the same time 

(1) 27 C, 951 at p. 987; 27 I. A. 110: 4 0. W.N. 
631; 10 M. L. T 356; 2 Bom. L. В. 703; 7 Sar. Р, C. J. 
687; 14 Ind; Ded, (к, я;) 622 (P. О.) : 


а 
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+ there is dissretion in the Court to penaliza 


a party by disallowing suoh interest, Their 
Lordships explain this in the tame judg- 


- ment by saying :—"' Mesne profits are in the 


nature of damages whieh the Court may 
mould aesording to the justiee of the ease." 
But the question in this appeal as in the 
базе desided by the Privy Council is:— 
: What is the effest of .a desree which 
grants mesne profits and says nothing about 
interest," whieh is what this deoerea does 
here. The Court below, possibly inade- 
quately instrueted, followed the Single Judge 
ease of Abdul Ghofur v. Raia Rum (2) and 
appeared not to be aware of the two Judge 
ease of Narpat Singh v. Har Gayan (3), whieh 
would have drawn its attention to the Privy 
Oouneil desision referred to. But having 
regard to the eases decided subsequently, 
the desision in the ease of Abdul Ghofur v, 
Raja Ram (2) must be taken to have been 
overruled. The appeal must be allowed 
and exesution direeted to take plase for the 
interest аё 6 рег eent, due by law. The 
ease will ga bask to the lower Court with 
this direetion, The appellant must have bis 
eosts with fees on the higher seale. 
N. H Aprel allowed. 

(2) 22 A. 262: A. W. N, (1900) 67; 9 Ind. Deo, 


(N. в.) 1206, 
‚ (8) 25 A. 275; А. W. N. (1803) 42, 





BOMBAY HIGH COURT, 
бксонр Оту Arrear No. «89 or 1920, 
Deeember 5,1921, 

Pres:nt ;—Sir Norman Masleod, Kr, 
"Obief Justice and Mr. Justise Shah. 
iBHRAM GULAMHUSAIN MULNAJI— 
APPELLANT 
versus 
MOHIDDIN BALKU MODAK— 
RESPONDENT, 

, Adverse possession —Mortgagee aeguiring rights of 
co-mortgagor—Knowledge of other co-mortgagor— 

Redemption, right of, extinguishment of. 


If а mortgagee gets in the equity of redemption 
from one of two-co-mortgagors and claims to be 
in possession as owner to the knowledge of the 
other co-mortgagor, the right of the co-mortgagor 
to redeem his share will be extinguished after 
twelve years. But if the co-mortgagor is not 
acquainted with the purchase of the equity of 
redemption-from the other co-mortgagor, time will 
not run against him in favour of the mortgagee who 
has purchased. [p. 220, cols, 1 & 2.] 


Sesond appeal from the desision of the 
Distriet Judge, Ratnagiri, in Appeal No, 
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298 of 1910, «onfirming a deeree passed -by 
the Subordinate пайда at Deorukh, in Civil 
Suit No, 26 of 1918, 

Mr. Ooyojes (with him Mr, G. B. Ohztale), 
for ihe Appellant. 

Mr, G. S, Rao for Mr. В, V. Desai, for Re- 
Bpondent No, 1. 

JUDGMENT.—The suit property belonged 
to three personr, Gans, Tanu and Yess, 
Whether they were joint owners or tenanta. 
in-sommon does not appear. Oa 
6th Daeember 18:4, Tanu mortgeged the 
property to Vithal Ganesh by Exhibit 54 
and, on the 15th Dasember 1884, all the 
three ereated a further sharge in favour of 
Vithal, Exhibit 30. It was mentioned that 
all the three agreed to be bound by the 
previous mortgage of Tan». On the 26th 
Auguet 1839, one Ohinto purehased at sn 
austion sale in exeention of a maney-deeree 
against Gana and others tke equity of re- 
demption of Ganain the suit property. In 
1891 the salo-eertifieate, Exhibit 51, was 
issued. On the 27th September 1895, 
vithal, the original mortgagee, and his 
son, Govind, sold their interest as mortga- 
geesto the firat defendant. On the 7th 
January 1905, “a document was passed by 
Vitha), the son “of Gana, and by Tanu to 
the first defendant. It purported to be a 
mortgage deed jin substitution of Exhibits 
54 and 30 and ќо ereating a fresh mortgage 
for the preyious amounts plus the amount 
-admitted to have been spent by the mort- 
gagees on improvements and further eash 
advanee. On the 13th February 1:06, the 
first defendant obtained a eonveyanse out ard 
out from Vithal and Tana. 

On the 20th Ostober 1895, Chinto, who 
purchased the interest of Gana. and his 
right to redeem these properties, sold 
his right, title and interest to Vithal and 
his. son Govind who had only resently, on 
the 27th September, sold their mortgagees' 
rights to tke frat defendant. On the 4th 
November 1:08, the plaintiff purehased from 
Vithal's son Govind and another their 
interest.in the property. He now resiats 
the elaim ofthe plaintiff to redeem on the 
ground “that -by the ‘dosnment of 7th 
January 1905 the previcus mortgages were 
extinguished and he eo held ad ersely to 
any one who slaimed to have any right to 
redeem these mortgages. 

.The question ig whether the plaintiff, 
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after all these various transastions, har 
still retained a right to. redeem the mort- 
gaged preperty. Ifa mortgagee gets in the 
equity of redemption from one of..two 
eo-mortgagors and claims to he іп possession 
as owner to the knowledge of the othe 
ec-mortgagor, then it may be said that the 
right of the ec-mortgagor to redeem his share 
will be extinguished after twelve years. We 
have not been referred to any authority 
for the proposition that ifa eo-mortgagor 
ia not aequainted with the purehase of 
the equity of redemption from the other 
во. mortgagor, still, time is running against 
him in favour of the mortgagee who ‘Hae 
purehased. 

The first defendant aequired nothing. by 
the desd, dated 7th January 1905, from 
Gana’s son Vithal, sino» Gana had no interest 
left inthe property. 1f he is eonsidered to 
have taken в tresh mortgage from Тарп, 
when, on the 13th February 1906, he 
obtained a eonveyanse out and out fiom 
Tanu, it might be said that,as far a1 that- 
mortgage was eoneerned, the equity of 
redemption had gone, still the holder of Gana’s 
equity cf redemption would be entitled- to 
fight ont the question of redecming Gana’s 
share from the mortgages who, he says, 
bosght the equi'y of redemption frem ‘Gana’ a 
eo mortgagor. ìn any event, limitation wonld 
not гап until tbe 13th February 1926 
in whieh eate the soit would be in time. 
But, ав far as we ean sse, Vithal and his 
son Goyind were the owners of Gana’s 
righton the 7th Jaruary 1:05, and it sould 
not be shown that there was anything which 
prevented them from suing out those righis 
sgainst the first defendant. The 'plain iff 
who purstased those rights onthe 7th 
November 1908 is, therefore, able to вое. 
Althongh the transsetions relating, to tLe 
suit property were somewhat somplieated, 
(and we are mueh indeb ed to Mr, , Coyajee 
for his lueid exposition of them), we think 
they were made very much mo:e.oomplicated, 
by the lowrr Courts rot taking a elearer view 
cf the issnes involved when sonsidering the 
faeta of the ease, No doubt, in the Trial Court 
the real isenes were obseared by the varions 
other ist ues raieed which had no o»nnection 
with tbe iseue of limitation, 

We think the deeree dismissing the suit 
with eosts sas wrong, and the plaintiff should 
be held entitled to redeem one half of the suit 
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property frem the-first defendant on payment 
of what will be found due onhalf the mort- 
gege. We Lava heard ncthing about the third 
mortgagor Yesa and this deeree mast Le 
without prejudice to the rights of Yess or his 
dessendants who may be entitled to some in 
and ask for redemption with regard to cne- 
` sthird of the property. 

. The plaintiff must get his costs in this 
Court and in the lower Appellate Court and 
will have to pay eosts in the Trial Court. 

:. There will be an irquiry as to the amount 

payable by the plaintiff in order to redeem 

his: share, and when that is aseertained, 

a preliminary decree for redemption will be 
_ passed, 

* — Oross-objestiona are diemissed with sosta, 


NE. 
Decree ve.erscd. 


. PATNA HIGH COURT. 
FrgtT Олуп, Aperan No. 115 or 1919. 
January 17, 1922, : 
Present: — Mr. Justice Das and Mr. 
[Justice Adami. 
НАШ NAR:IN LAL AXD ANOTRER— 
fArrzLLAMTS . 
" (67512. 
BABU SAHADEO SINGH ANB.OTHERS , 
PLAINTIFF; 
m ‚ AND 
 BSÍDHESHWAR NATH AND отневз— 


D: FENDARIS— RESPONDENTS, 
Mortgage—Bubrogation —C harge —Properiy mort- 
gayed to havet its' saleby prior mortgagee set astdé— 
Charge, keeping alive of—Priority. 


Where a subsequent mortgagee. takes his mortgage 
and advances mortgage-money in order to satisfy, 
and the money advanced by him does in fact go to 
satisfy, a prior mortgage, there is a clear intention 
to,keep alive the charge, and to that extent he has 
priority over the mesne mortgagee, [p. 22], col, 5 р. 
299, col, 2,] 

An owner of the property who i is in the rights of 
a first mortgagee and of the original mortgagor ag 
acquired at в sale under the tirst mortgage is 
entitled at a suit of а subsequent mortgagee who is 
not bound by the sale of the decree on which it 

roceeded to set up the first mortgage asa shield, 
Is. 222, col. 2 ] 
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Sukhi v, Ghulam Safdar Khan, 65 Ind, Cas. 151; 48 
А. 469; (1921) M. W. N. 445; 14 L. W. 162; 26 0. W. 
N. 259,42 M. L.J. 15; 30 M. L. T. 175; 24 Bom, L. 
R. 590 (P. O.), followed. 

Appeal from the decision of tke Sub- 
ordinate Judge, Patna. 

Messrs. ©. M. Mullick and EShiveshw:r 
Dayal, for the Appellants, 

` Messrs. Kulwont Sahcy and J. P. 
for the Respondents. 

JUDGMENT. 

- Das, J.— The only question raised in this 
appeal is whether the defendanis Nos, 3 and 
4 who are the appellants before us sre not 
entitled. to prisrity, in respect of 4 arnas 
share in a property bearing Тане? ‘No. 125, 
The material facts are £s follows :— 

On the £2nd December 1905, one Bishesh- 
war, the father of defendants Nos. 1 and 2, 
borrowed a sumof money from one Ram 
Lagan and executed a mortgage in his favour 
in respect of 4 ernas share in a property 
known as Масла Parmanandpur bearing Таш 
No 126, Bisheshwar executed two further 
mortgages, one dated the 19th June 1911 
and ihe cther dated the 27th April 1913 
in favour of the plaintiffs In 1912 Ram 
Lagan brought a suit to enforce his mort. 
gage and onthe 24 h September 1912 Һа 
recovered a decree as against Bisheshwar, 
Thereafter the mortgaged properties were 
put up for sale and were in fast purshased 
by Ram Lagan, On the 14th December 
1914 Bisheshwar along with two other per- 
sons borrowed а um of Rs, 4,935 from the 
appellants and exeented a mortgage in favonr 
of the.sppellanis in respect of eertain prop. 
erties including 4 annas share in Марла 
Parmanandpur besring Тан No. 126. The 
mortgege in favour of the appellants recited 
that Ram Lagan had recovered a decree ав 
against them and that it was absolutely 
neoessary for them to deposit tke decretal 
money in Court in order to have the sale 
in favour cf Ram Lagan set aside. On tke 
15th December 1914, Rs. 4,192-119 was 
actually deposited by Bisheshwar in Court 
and a receipt was granted to the aprellants 
by Bisheshwar in respect of the money 
which was advanced by the appellants to 
Bisheshwar in which it was distinetly stated 
by Bisheshwar that out of the morey whieh 
was advanced by theappellantsto Bishesh- 
wer he had deposited the cecretsl money 
dre io Ram Lagan Singh, deoree-holder. 
There cannot be the slightest doubt that tho 


Singh, 
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money actually advanced by the appellants 
went to satisfy the mortgaze-bond of Ram 
Lagan. The question, therefore, arises, was 
the charge in favcur of "Ram? Lagan 
extinguished, or was it kept alive by the 
transaction which took ‘place bebwesn the 
appellants and Bisheshwar. In my opinion, 
there cannot be the slightest doubt that the 
charge was kept alive. It was manifestly 
to the interest of the appellants that the 
charge should be kept alive and there i is no 
reason at.all to hold that they did “not 
intend that which was manifestly to their 
advantage and for. their benefit, 

The learned Subordinate Judge has taken 
“the view that the allezation that Ram Da- 
.gan's debt, was satisfied out of the considera- 
„tion money ‘of the appellant's bond is not 
“supported by any reliable evidence, In my 
opinion, it is supported by the recitals of the 
bond and, also by the receipt Exhibit. A, 
to which I have. already ‘referred. Then 
the learned Subordinate Judge , says. that 
there is no agreement in the appellants’ 
bond that the debt of the appellants will 
have priority over the plaintiffs’ mortgage. 
Of course there is no such agreement пог 
could there be any such agreement. The 
question that the learned Subordinate Judge 
should have considered was this.: was the 
mortgage bond of Ram Lagan , extinguished 
ог. kept alive; апд had the learned Sub- 
ordinate Judge referred to the numerous 
authorities on the point. he would have 
"had no sort of difficulty in soming . to a 
proper conclusion on this point, 

. It was lastly argued by tbelearned Vakil 
‘for the respondents that the Judicial Com- 
mittee in. the cage of Het Eam v. Shadi Ram 
(1) has taken the view that upon an order 
absolute for sale being passed under section 
89.of the Transfer of Property Act, the 
security is entirely extinguished and cannat 
be kept alive for. any one’s advantage, It 
is, of course; conceded in this case that an 
order absolute for sale was passed i in Ram 
Lagan's suit and that thereafter a sale of 
- the property actually took place. If the 
decision of the Judicial Committee, in Het 
Ram ү. Shadi. Rum .(1) be the last word 


(1) 45 Ind, Сав. 798; 40 A, 407; `5 Р. L. W. 88; 16 
A. L. J. 607; 85 M. L, J. 1; 24, М.І. Т, 92; 28 O, L. J, 
188; (1918) M; WSN. 618; 20 Bom. „Е. 798723 С, 
W.'N. 1038; 9 L. W, 550; 12 Bur,.L, T, 72; 45 І, А, 


380 (P. 0.), . = 
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on the subject, then there cau be very. little 
doubt that the respondents -will be entitled 
to sucseed. But this case was considered by, 
the Judicial Commi tee in the oase of sukhi“ 
v. Ghulam Safdar Khan (2). It was pointed 
out that various cases which have taken 
the opposite view were not brought to 
the notice of the Board in Het Ram's case (1 ds 
and that whatever the difficulty might have 
been under the Transfer of Property Aat, 
the position is entirely different now that 
we are governed by the Civil Procedure Code 
and поб by the Transfer of Property Act. 
Their Lordships in the course of their judg.. 
ment said as follows:— ў 
"Now the words being gone,' ' pamely, the 
concluding w:rds in seotion 89. of .the, 
Transfer of Property Ас", which gave rise 
to a conflics of authorities on the subject, 

"their Lordships feel no diffionlty in hold. 
ing that the law remains as it certainly 
way before tke Transfer of Property Ac}, 
1832, namely, that an owner of the proper y 
who is in the rights of a firat mortgagee 
and of the original mortgagor a3 acquired 
at a sale under the first mortgage, is en» 
titled at the suit of a subsequent mortgage, 
who is not bound by the tale of the decree 
on which it proceeded, to set up the first 
mortgage as а shield", ` 

In my opinion, this decision is oouslusive 
on that point, 

I hold that the decision ofthe learned 
Subordinate Judge on ‘the ‘question that 
has been argued before us cannot be sup. 
ported. I must accordingly modify the. 
decree which has .been passed by the 
learned Subordinate Judge and direct that 
the sale of 4 annas share in Mauza Parma. 
nanüdpur bearing Таш No. 126 must be 
subject to the prior mortgage lien of .the 
appellants to the extent of Rs. 4,192 11-9, 

The appellants will be entitled - to their 
costs both in this Courtand in the Oourt 
below from the plaintiffs; 

ADAMI, J.—Iagree. 

в. р. : 

3 Appeal allowed. 


(2) 65 tnd. Cas. 161; “43 А. 469; 1921) м. W. N. 
445; 14 L. W. 162; 26 -С. W. N. 279; 42 VE 
30 M, L. T; 176 ; 24 Bom: L. В, 690 (P. 0.), ` 
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BOMBAY HIGH COURT. 
Figer Ovin APPEAL No, 216 c» 1620. 
Deaember 21, 1921, 

Present ; — Sir Norman Macleod, Кт., 
Chief Justise and Mr, Jüstice'Shah. 
OHUNILAL DAYABHAI & COMPANY" 

` —PLAaINtTiFF3—A PPELLANTS 
. terius 
Tar AHMEDABAD FANE SPINNING | 
> & WEAVING 00,.—Drrenpants 
— RESPONDENTS. 
t Construction of document— Contract — Provision not 


to claim damages in case of breach —Party iud 
wilful breach, whether protected, . 


A contract for, sale ‘of goods provided ‘inter alia 
‘that "If you are nob in a position to deliver the 
goods or if there be any dispute: in respect of the 
“goods, ог if the company da aot give delivery for 
any reason the utmost that will be the result will 
be that the ‘Soda’ will be cancelled but we shall 
‘поб ask for damages arising 'from'the same from 
you in any way ' Defendant gave delivery of certain 
bales but refused to give delivery of the balance 


“without, „giving any reason. . Plaintiff sued for. 


'damages 
* Held, that the defendant was not- entitled merely 
о say "that the contract was off because he did not 
wish to deliver any more goods under it; that: the 
clause meant that some reason must be given by the 
defendant, and that, consequently, the plaintif was 
entitled to damages, Cp. 224, col. 1.] 


First, appeal {тош the deeision of the 
Additional First Class, Subordinate Judge at 
Ahmedabad, in Suit No. 552 of 1918. 


Mr. B, J. Dezat (with him Мг, G.N, Thakor) 
for the Appellant, 

Mr. Ocyx;ee (with - bim. Messrs, Ratanlal 
iBanehhoddas апай Ay J: Kania), for: the 
Respordente; 


J UDGMENT, 

Macisop, O. J, —The plaintiffs sued to ree 
sover damages in respeet of nom.delivery of 
serinin goods by the defendants. Under the 
eontrast, whieh is dated the 17th June 1916, 
the plaintiffs agreed to purchase sertain goods 
produeed by the defendant mill, The eon- 
trast states :— 


"We have purshased goods that are in. 


sourse of preparation so that we shall take 
delivery of the goods from time to time as 
we reseive notise from the Company of their 
being ready. If we do not take delivery of 
the goods purchased within the period fixed 
for taking delivery as stated above, you are 
at liberty to Көөр the said goods on our 


“of 151 mentioned in the sontraet. 


' missed. 


&esount and risk or to sell them either by 
publia auction or by private contrast, and we 
shall make good to you the damage, if any, 
that ycu may have to suffer by reason of your 
having to re-sell the goods in that way. if 
we do not take delivery of goods whieh are 
purshassd under preparation on reasiving 
notiee from you or goods to be delivered at 
a particular period on the expiration of that 
period interest at the rate of six per sent, 
and expense of insuranee eto., will run against 
us во long as the goods remain on опг risk 
and aecount either in the godown of the mill 
or in the Company's godown in the market, 
If the Company's mill stop or if the mill 
meet with avy assident or obstacle or if the 


-mill stop by reason of some oireumstanoe or 


on assount of strike you are at liberty to 


'eünoel all the goods written in the sontraet 
or the portion that may ‘have remained 


undeliverad without giving us damages, If 
you.are not in a position to deliver the goods 
or if there bé any dispute in respect of the 
goods or if the Company do not give delivery 
for any reason the utmost that will be the 
result will be that the ‘Soda’ will be eaneelled 
but we shall not ask for damages arising from 
tha same from you in any way," 

The plaintiffs took delivery ‘of 90 bales out 
Then the 
defendants deelined to give further delivery 
without giving any reason for sueh refusal, 
Accordingly the plaintiff filed this suit for 
damages. So far as I бап see the defenae 
was that the defendants were not obliged to 


. give any reacons acsording to the terms of 
“the eontraet for refusing to complete the 


delivery. The first isane raised was whether 


_ the plaintiffs have got a oause of astion to sue 


for damages. The learned Judge held that 


_the clause with regard to the avoidanse of the 


contract of any reason should be read striotly, 


‘and, therefore, the defendants were justified 
` in merely refusing to give delivery without 


assigning any reason, and the plaintiffs had 
по remedy, The suit was accordingly dige 
I need not refer to the amendment 
whieh was allowed in the plaint so asto ineluda 
& prayer for spesifis performanse, beyond 
stating that it was obvious, from what- 


. ever point of view we look at the ease, that the 


plaintiffs воша not demand spesifis por. 


formanee, 


Now, I do not think that the learned Judge 
hae construed the'coniraet in the proper way, 
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I do rot think that those partieular worda 
“If the Company do not give delivery for ару 
reason the utmost that will be the result 
‘will te that the ‘Soda’ will be eaneelled, but 
же shall not ask for damage arising from 
the same” san be read as meaning that the 
parties agreed that if the defendants simply. 
refused to give delivery, the plaintiffs were 
bound to ascept sush a refusal without being. 
able to slaim damages, if they wished to do 
“so. It seems to me that the clause evidently 
means that some reason must be given by the 
defendants whieh would justify their refusing 
‘to give delivery,.and that they were not 
“entitled merely to say that the eontrast was ` 
‘off beenuse they did not wish to deliver any 

‚тоге goods under it. 

. Arefererce has been made to New Zealand 
Bh/pping Company v, Societs Des Ateliers Et. - 
Ohantiers De France (1). Tho faots there 
were different, but the prinoiples laid down 
by their Lordships would apply to а “oase 
of this kind. The terms of the contrast ` 
in that ease were—-If the construstion of the 
_ateamer contrasted to be built was delayed. 
'by an unpreventable eause beyond tke eontrol 
of the builders, the time for the construction 

“wonld be extended, and in ease the builders 

-should be unable to deliver the steamer 


sondition. I prefer more thun any age. авап 
expression of tha prineiple that whish osaurs 
in Coke upon Littleton (2065), and is quoted 
with approval by Lord Yiilenborangh in 
Hsde v. Farr (2), ‘for that he himself ia 
the mean that the condition sould never be 
_ performed. " ' 


Therefore, if thé parties agreed іп eortain 
events that tha eontrast should bes2me void, 
that would not méan that one of tho parties 


-eould- himself bring aboni the state of affairs 


"whish would avoid the sontrast, 


tried on its merits. 


within, in the event of Franee besoming . 


engaged ina European war, 18 months from 
the date agreed by the contract for 
eompletior, thereupon this eontrast sball be- 
some void, 
| Lord ‘Shaw said at-page 12 :— 


"The answer to the whole of this ie clearly, . - 
J.—that the stipulation as — 


put Еу Bailhaehe, 
'to the sontraet beeoming ‘yoid’ is a stipula. 
tion in favour of both раз ев. This is 
“subject only to this, that the eonduet or 
situation of the party treating the eontrast as 
' void shall not have been the means whereby 
‘the event whieh gives rise to the condition 
has been brought about. What I have 


ventured last to express appears to be sound : 


‘in principle and to be a better and broader 
expreesion of the prineiple than 'а referense 
to either a party's own wrong or a party's own 
default, for withont either definite wrong or 
‘defaolt the astion, or, even the situation, of one 
ithe. parties may be soflieiónt ` to produse the 


(1) (1919) A. 0, 1, 87 L.J. K. B. 746; 118T. Т, | 


81; 14 Asp, M, 0, 201; 62 5, J, 019; 34 TL, R. $02, 


So that in 
this ease ib was not sompetent forthe defend: 
ants merely.to say. that thoy did not.wish to 
give any further delivery, and that, therefore, 
the eontrast should. ba eaneellad withoat any 
claim for damages arising in favour of the 
plaintiffs, The deeision of the lower Court 
was wrong. The ease must go bask to be 
If the defenianta are 
able to satisfy the- Court that they had just 
sausa for eaneelling the aontraet, of: ‘eouras, 
it is open to them to do so.- The plaintiffs 
must have the eosts of the appeal. Conts.in 
the Oourt below will be sosts:in the-eause, 


Saaz, J.—I ogree; 
J. P, 


| Appeal allowed, 


(2).(1817) 6 M. & В, 121 at p. 125; 105:E, R, 1188, 
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“GABBA €. KANOHHEDILAL, 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
*- APPEAL FROM APPrzLLATE Deores No, 463 

or 1920, 

July 27, 1921. 
Fi fetent;—Sir Henry Diake- Broskman, 
Kr ,J. 0, 
BEERS CANIT. 
Versus 

f KANOHBEDILAL-—Rg PONDRAT, 
i Civil, Procedure’ Code (Act Ӯ. оў 1908), s. 144— 
Restitution—Application јот, compensation, order on — 
Appeal — Memorandum of appeal dismissed for deficiency, 
of Court-fee—Appellate Court's order, if appealable— 
Gourt-fee payable on memorandum of first appeal— 
Appeal, memorandum of, registered —Rejection — 
Dismissal, 

EAn appeal. lies against an order of a lower 
Bppellato, Courb dismissing an appeal or the ground 
gf deficiency of Court-fee, the appellant having 
failed to make good the deficiency within the time 
allowed for the purpose. [p. 227, col. 1] 

(Case-law considered.) · 

Àn application for compensation by & Hiean 
debtor under: section 144, Civil Procedare, Code, 
relates to the execution, discharge or satisfaction of 
the decree , and the Court-fee payable ,on the 
memorandum of first appeal against an drder on the 
the application‘is8-dnnas [р. 228, col 1.] : 

! (Case-law considered ). 

Once a memorandum cf appeal has been regis- 
tered it cannot merely be rejected, and even though 
an Appellate Court in terms doss no more than, 
reject. the memorandum, the appeal must be 
deemed’ to have been dismissed, ( p. 226, col, ?.] ' 
. Appeal against a dic'ee of the Distriat 
Judge, Hoshahgabad, dated the 29th Jung 
1920, confirming an order of the Sssond 
Sabordina’ е -Jidge, Hoshangabad, dated the 
12th Nov: mber 1919 

Mr, Balw.nirao Péfidlia: k fs for the Appel- 
lant. . 
JUDGMENT.—In this. oase the present 
Реут ра Kaushhedilal, elaimed a final 
dearee for forselosure on foot of a mortgage’ 
and. undér' that deeres remained in possas- 
sion: of the mortgaged fields between thres 
and four months. In appeal tha ^deoree 
was set aside ‘and’ the judgment. dabtor 
after being 'festored to possession applied: 
nadér sestion 144, Oivil Prosedara Code, 
for compensation alleging that some of 
the lànd was improrzerly left fallow and 
tha! erops whisk he. bad sown іп the reat 
deteriorated owing to the  desree-holder's 
neglest. On thé applieation a Court fes of 
8.annas was properly, paid under Artiolo J, 
Sshedule 11, Oourt Faas Ast, 
ordinate Judge who dealt with tho applisa- 


18 
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'tion deslined to hold the deeree-holdor 
re»sponsibla for leaving part of tha land 


fallow and found that no damage had 
been eansed tothe srops noetually raised. 
The applieation war, therefore, dismissed 
with oosts and the judement-debtor appealed 
to the Dietrist Oonrt whieh, after admitting 
and registering the appeal, rejested the 
memorandum of appeal on the ground that 
an ad valorem Oourt fee was payable on it 
asoording to the amount slaimed, under 
Artisle 1, Sehedule I, Oourt Fees Aot, 
whereas the judgment-debtor had paid 8 
annas only, and on being given time to 
make good the defieiensy had failed to do 
80. This desision was based on Лаб 
Narain Singh v. Mahant Keshogir (1), & 
вава desided by a Single Judge of tha 
Allahabad High .Court on the 13th August 
1900, at whieh time tbe following order 
passed in exereise of the powers sonferred 
by- seelion 35 of the Court Fees Ast wad 
in forse : — 

“The Governor General 
pleated (o direst that the fee sharge- 
able on | appeal from orders ` under’ 
elause (4) of section 244 of the Code of 
Oivil Peosadure (Ast,XiV of 1832) shall 
be limited to the amounts shargeabls 
uuder Artisle 2 of the Sesond Schedule 
to‘the Court Fees Ast, 1270.” 
` It was held that where, on an applieati n 
tinder sestjon 583, Oivil Proeedure (ode, 
1882, dompensation for the loss of posses-’ 
sion of .land in the shape of mesne profits 
was prayed for, the Ooart fes psyable on 
the memorandum of appesl was an ай: 
eilorem fes. The desres of the Appellate' 
Oourt sontained no express order diresting: 
the plaintiff (appellant) to restore possas.’ 
sion to the defendant (respondent) or to 
pay him the mesane profits, but the learned' 
Jadge held that mesne pro&ts were granted 
by way of oxesuting the deeree passed in 
appeal and that the order for restitution: 
amounted to a deereeas defined in section 2 
of the Civil Prosedure Code, 1882, 

The judgment-debtor has appealed to 
this Oourt ani the deeree-holder has raised 
a preliminary objestion that no appeal lias, 

1&:ia sontended for tbe respondent that, 
while sestion 2 (2) in the Civil Prosedura 
Code of 1903 ineludes the rejastion of a 
paint in the defirition of a deerce, the rejee- 

(1) А, W, N, (101) 180, 


in Oounsil is 
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.tion cf a memorardrm оЁ appeal is not so 
included and that a right cf arpealis nct a 
mere matter cf proceedure ard eanrot exist 
unless expressly ecrferred, In support of 
‘this view I am referred to the remarks of 
Bore, A.. J, O., in Onkar v. "Lühmichond 
^(2) and to Nuruddin Khin-v.. Fran 
Risen (8). In the latter :eace it was held 
that ro appeal lies against the order cf 
an Appellate Court returnirg-a memorandum 
Of appeal to be presented to the proper 
, Coart, It is aleo sontended, on thé strength 
’ of my own deeiaion in Fariabi v: Mohamad 
Amin (4), that seetion 107 (2) Tead with 
. seetion 141 of the present Civil Procedure 
. Oode does not suffice to place tbe  rejeetion 
of à memcrandum of appeal for the amount 
`of Court. Tee on the same fcoting as the 
. rejestion cf a plaint, 

For the appellant, on the siber band, it 
‘is urged that the memorandum, of appeal 
“having once keen admitted 100014 not theres 
“after be rejected ard (вё tke apres] ehculd, 
therefcre, ke ecneidered to have teen 
‘dismieted urder ecation 10. (тї). of the 
Oourt Fees Aot, That prevision, however, 
.has plainly no spplieation as appesrs cn 

"n. .perural cf seetion 9 cf tbe Act, In 
- Trimbak Fctil v. Madho Rao (5) it was held 
‘by me in Februsry 1:05 -ibat в plaint 
san be rejected after registration, but on 
this point there was then a eorfliet of 
authority ard the point bas not been mace 

: elear by the precent Code. 

The desision 
„a Singh (6) favours the eompetensy of tke 
ра, though there the real question 
desided was cre of limitatior, 
held that an order rejeeting à memorandum 
‘of appeal must be regarded as equivalent 


to a deeree for the purposes of Article 179, 
| [ Again, 
in Gurga Dass v. Ramjoy (7) the question, 


Sehedule II, Limitation Aet, 1877, 


„was whetber an order diemissing an appeal 
‘under ceeticn 4 of (he Limitation Aet, 
_187?, is в deeree passed 
“gestion 5&2 of the Civil Proeedure Cole, 
1582, was preyed in aid to establish that 


(2) 8 Ind. Cas. 920; 6 N. L, B, 180. 

‚ (8) 47 Ind. Cas. 16; 40 A. 659; 16 А, L. J, 630. 
` (4) 19 Ind. Cas. 97; 9 N. L, R, 38, 

(5) 1 N. L. R. 1. 

(sce) £60 887; А, W, N. (1885) 260; 4 Ind, Deo, 


(ti 2 0. 806 Ind. Dec. (и.в) 20. 


INDIAN OABES, 
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in Rupsingh y. Mukhrog ` 


it being. 


in appeal and 


[1922 

an order dismissing an appeal on the 
ground of limitation amounted to a deerce 
just as an order rejesting a plaint was a 
deeree aceording to the express terms cf 
the definition in-seation 2 of the 1882 Code. 
The dccision in’ Gulab Rat v. Mangli Lal 
(8) is to the same cffact and was followed 
in Ayyarna үг. Nagabhooshanam (9) and 
Roghunath Goyal v. Nilu Nathojt (10), of 
which tke fermer was in turn followed in 
Zamindar of Tuni v. Benniyya (11), ` In 
tke last menticred esce ihe memorandum 
of appeal was rejested bya Distriet Court 
on the grourd that it contained language 
ditrespeetful to the Court of first instanee. 

* The present Civil Prosedure Ccde, like 
that of 1882, admits of the rejesticn ofa 
memorardum of apreal solely for. defeet. 
in certain matters cf pure form whieh’ do. 
not irelude iLe.amount of Court-fee and 
it would, ibherefcré, seem tbat onse a 
memorandum. has, keen registered, it cannot 
meily bə rejected., In , this, reepect the 
memorancam of appeal differs from 2 plainty 
frr é plant mest’ be rejeeted in' any of 
&ruwxb:r of specified вєвгв, спе of whieh 
is defieicney of stamp. For authority in 
favcur of the view tbat a memorandum 
ff appeal cannot be rejec'ed after admis. 
kicn I may refer to, Осрев Eullub, Rey v. 
Yu 
Negabhooshinum (£), (above cited), In this 
view I think the lower Appellate Court 


` must be treated ЕВ having dismissed the 
-appeal although in terms it did. no more. 


ihan reject the memorandum, - . 

“It is well-settled: that gation 12 () of 
the Court Fees Act does rot make a 
deeisicn final whieh fixcs the entegory in 
whish a doeument falls for the purposes 
of determining the Coart-fee payable thereon, 
The question for decision, therefore, is 
eclely whether the lowsr Appellate Ccurt’s 
order amounts to a deoree or not, It is, 
of aourse, clear that. no question within 
sestion 47 or ecotion 144 of tbe Civil 
Proeedure Code has been actually deter. 
mined by the lower Appellate Court ; indeed, 
the view taken as to the Court-fee payable 

(8)7 A. 42; А. W, М. (1884) 233; 4 Ind, Dec. 
(N. 8) 274. 

(9) 16 M. 286; 5 Ind. Dec. (м, в.) 905, 


(10) 9 В. 452; 5 Ind. Deo. (х. в.) 802, А 
i 22 M. 155; 8 М.І, J, 804, 8 Ind. Deo (х.е) 


Mua) W, R. 1864, 126, 
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has precluded the determining of any sush 
question. On the whole, I think the authorities 
sited justify the eonelusion that an order in 
sffeat dismissing өп appeal for defieienoy in 
Oourt-fee shonld be treated as on the same 
footing with the rejestion of a plaint for the 
purposes of determining whether it amounts 
to a dearee or not. In Farídba? v. Mohamad 
Amin (4) I pointed ont that the appellant 
had a remedy by way of fresh suit. No 
sorresponding remedy is available in the 
present ease, nor would an applisation for 
revision of the lower Appellate Court’s order 
have any ehanco of susosss, inasmueh as 
that order desides what is a mere question 
of law whieh may bə elassed with one of 
limitation or r:s judicata, I hold, thev, that 
an appeal lies against the lower Appellate 
Oourt!s decision. - 


With regard to the merite, the question 
for desision ie, whether the reduction of. 


Oourt-fes ordered by the Governor-General 
in Oounsil under seetion 35, Court Faes Aot 
applies to this ease. Authority in favour 
of the appellant is to ba found in Mada» 
Molan v. Nogendra Nath (13), the decision 
in whioh is based on the view that an order 
under sestion 144 of the present Civil Pro- 
esdure Code comes under sestion 47 (1) 
of that Code, 
in the firat plase, that the reduetion ordered 
under ssstion 35, Oourt Fees Aet, applies 


only to'a certain elass of appeals namely, . 
. those from orders under elause (c) of ssetion - 


244, - Oivil Prossdure Oode, 1832. Now 
those orders do not inolude any whieh deside 
questions falling under olause (a) or olause 
(B) of the same sestion and thosa elauses in 
:ferms relate only to məsns profits as to 
whieh the desres has dirested inquir; or 


whieh it has made payable, In my opinion. 


thera is по desres at present in өхізбепвв 
whieh ean be said to meet either of those 
dessriptions, and I, therefore, respsatfully 
dissant from the visw taken on this point 


in Jaglip Narain Singh v. Marant Keshogir, 


(1). The appellate deerea whish enabled 
the judgment-debtor to regain possession of 
‘the mortgaged Tand made no referenas to 
any question regarding the sompsnsation 
to whish he might bs entitled by reason of 
his temporary dispossession by the deorea- 
holder. Moraover, the definition of the term 
" masna profits” in sestion 2 (12) of the 
(13) 89 Ind. Cas, 640; 210, W, N. 64$. 
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present Civil Prosedure Code sovers only 
profits reasived or obtainable by a person 
in wrongful possession of the property and 
the meaning of that term as laid down in 
the Explanation to sestion 211 of the 1882 
Code was precisely the same. It seems to 
me olear, however, that this question of 
eompensation does relate to the exeeution, 
diseharge or satisfaction of the appellate 
deeree and there is authority for this view in 
Somasundaram Pillai v. Ohohkalingam Pillai 
(14) and Kurgodigaud1 v, Ningangauda (15), 
Ido not feel at all pressed by my own deeision 
in Radha v, Sakhu (16), where Artiele 181 of 
the Limitation Sshedule was thought to be 
applieable to an applieation for restitution 
under seetion 144, Civil Prosedure Code. 
It is true that seetion 144 omits all. refer- 
enee to exeeution and that the position of 
the seetion as compared with that of the 
eorresponding one (No. 588) in the Code of 
1882.has baen changed, so that, it ssems 
no longer possible to hold that an appli- 
sation for restitution is one for exesutiou 
of the appellate decree whieh forms its 
basis, Nonetheless, to use the language 
employed in the latest of the Madras oases 
sited, the party seeking the aid of the 
Court is agitating a question relating to 
the exeeution of the desree under whish tha 
other party deprived him of hia property. 

Whether Article 181 or Artisle 182 of 
the Limitation Sehedule applies to an appli- 
eation for restitution under section 144, 
Uivil Prosedure Code, is not really material, 
In favour of applying Article 181 there 
is an addition to my own resent desision 
(above sited) in Krupasindhu Hoy v, Mahanta 
Balbhadra Das (17). That sonslusion, howe 
ever, is not really inconsiatent with one 
whish treats an application under seetion 
144 as raising a question whieh relates to 
the execution of а deeree under whieh one 
party was deprived of property by another. 
Indeed Somasundaram Pillai v. Ohokhalingam 
Pilat (14), was followed on the question 
whether the provisions of rule 2, Order II, 
First Schedule, to the Civil Procedure Code, 
apply to suah an applisation. 

For the appellant it was urged that it 
would be anomalous if the Oourt-fee of 8 
(14) 88 Ind, Cas, 806; 40 М, 780; 5 І, W. 267, 
(15) 41 Ind, Cas, 288; 19 Bom, L. В. 638; 41 B. 626, 
(18) 54 Ind. Cas. 664; 17 N. L. R. 62 at P. 65, 

(17) 41 Ind. Cas, 47; ӨР. Le J, 867, 
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gntas only were payable on an applieation 
for restitution under seotion 144, while the 
Court.fee on а memorardum of appeal from 
the order passed thereon is czleuleted ad 
valorem asacrding to the relief sought by 
the appellant. I do not think there is much 
force in this contention. . Other instantes of 
similar anomalies ara referred to in Fal- 
тикип. у Haji Hasan А (18), and difi- 
culties of this kind can be removed either 
by - Oxprees “legislation or by . #һе issue of 
a suilable order under restion 35 of tke 
Court-Fees Aet. It ir, however, worlhy of 
mention ‘that a draft . notification recently 
received in this Ccu:t from the Governmet 
cf India through the 10681 Government in. 
elcdes a slanee directing that the fee sharge- 
able on sppeals from orders under вевіјоп 
47 of the Civil Prosedure Code aball be 
limited to tlie £mounts chargeable under 
Ariisle 2 of tbe Second Sshednle to the 
Court Fees Act, though the draft iroludes 
no sptoifis provision regarding appeals from 
orders under cestion 144 of the Ocde. 

' The third ground of appeal is not and 
eonld: not bô prested for,as already stated, 
the appellent was allowed time to make good. 
the defieieroy in Court-fee. 

My eonslusion is that the desision of the 
District Court as >to the Оопгф-Ѓее payab'e 
on the memorandem of firet appeal was ins 
eorreet and that ihe fee of 8 annas whieh 
was actually paid is.suffieient. The appeal: 
ie, therefore, reniünded to that Court with. 
direstions o re-admit it on its crigimal 
number.in the register and io deeide.it on 
the merits; А. eertifieate for refund of the 
Court-fee paid -on ihe memorandum of 
appeal to this .Court wil be granted. 
Other. eosts hitherto ineurred will be costs 
in the.eause, · . 
снн, 


` (18).140.Р.1, В, 100 at p. 103, 


Oase remanded. 


LAHORE HIGH COURT. 
Misogrtarzous O:vin PETITON 
No. 495 or 1921. 

December 3, 1921, 

Present :—Mr. Justice Martineau. 
Tue Firm cr JAIL NARAIN-BABU 
LAL or DELHI—Dzrenpintr— 

_ PETITIONER 
versus 
Tux Fieu or JOHRI MAL CHUNNA 
MAL or DELHI— PramNTiFF — 
: Reepowpentr, С 
Civil Procedure Code (Act V of 1908), s 24 Trans. 


fer of suit—Judge having decided he same law point 
in another suit, whether good ground for transfer, 


The fact that a Judge has decided a point of law 
arising in one ease is not a good ground for trans- 
ferring from his .Court another case of the same 
party in which the same point arises, = 

Petition, under section 24 of tke Civil 
Procedure Oode, for transfer of the ease— 
the Fir» of Johi Mal-Chonna Mal 
versus the Firm of Jai Narain-Babu Lsl—: 
from the Court of the f arordinate Judge, 
First Class, Delbi, to some other Court at 
Delhi. 

Pardit She» Narain, R B., for the Peti- 
tiorer, 

"is Mott Sagar, R, B., for the Respond.' 
ert, 

ORDER,—Itis contended for the petitionera 
that as Кира а Abdus Samad has decided" 
eight of the ten stits filed by the ree 
spendents the other two suits, in which. 
the came point for determination 5 


arises, | 
shorld be trarsferred to another Court. 
The point fcr dstermination in all ihe, 


cases is purely one of law, ard Counsel 
for the petitioner has not oited any autkority ' 
for the view thatthe fact that a Judge has. 
&eo'ded a point of law arisirg in one cate is 
в good ground for transferring from his Court 
anotke: case in which the same point arises. . 
There is, in my opinion, no sufficient grourd 
for transferring the cases, and I accordingly ` 
dismiss the applications. 

No order as to coste, 

2. K, ; 

d Application dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Ёксохр Civiu Apprab No. 303 or 1921. 
‘June 16, 1922, 
Present :—Mr. Ballifax, A. J. C. 
SAKHUBAI-—APIELLANT 
versus 
HARI— Бевроків at. 

О. P. Tenancy Act (ХІ of 1898), s. 46—Occupancy 
holding—Inheritance—Succession of females—"In the 
male line of descent,” meaning of—Statutes, interpreta- 
tion of. 

Section 46 of Act (ХТ of 1898) does not disqualify 
а female from inheriting an ocoupancy holding if 
she is otherwise qualified to do so according to the 
personl law to which she is subject. The words “in 
the male line of descent” occurring. in the section 
cannot be interpreted ag meaning "a male in the 
male line of descent," [p, 229, col. 2; p. 230, col, 1.] 

Where a new Act supersedes an old one, it is 
of no help in the interpretation of those portions 
of the old Act, the law in respect óf which has 
beon ашы altered by the Legislature, [p. 229, 
co 

Ghanya v. Ukund Rao, 4 N.L, Е, 9 at p. 18: Tek 
Chand v. Tulai, З Ind Cas. 52; 5 N, L.R 105 Bhura 
‘ v Ramrao, 17 Ind. Cas. 366: 8N. L. R. 154 at p. 168 

and Kanhayalal v. Dularsingh, 17 Ind. Cas. 606; 8 N. 
L. В. 168, Thellusson v. Rendlesham, (1869) 28 L 1, Ch. 
948 at p.953; 7 H. L, О. 429; 5 Jur. (м. в.) 1031; 
i R. 503; 11 E. В 172; 116 R, R. 229, eee 
rom. 
Appeal from 'a desree of' "the Additional 
Distrist Judge, Nagpur, dated the 12th Marah 
: 2921, in Civil Appeal No. 214 of 1920, 
Mr. V. D, Sathaye, for the Appellant. 
Mr. A. О. Roy, for the Respondent. 
. JUDGMENT.—Tbhe appellant is a Hindu 
. woman ofthe Maratha easte, As the first 
defendant in this suit she resisted the elaim 
of the plaintiff malguzar for possession 
of an ossupansy holding whish had onse 
been ossupied by her father on the ground 
that she waa the next heir to the last 
tenant who was her brother’s son and died 
in 1916. It has been found and is not 
now denied that she is a permanent resident 
of the village in whieh the holding is 
situated. A father’s sister is no heir under 
the Hindu Law as it is interpreted in these 
Provinses, but Sakbu Bai pleaded that her 
family is governed by the Bombay Sshool 
of Law onder whieh she woald be an heir 
to her brother’s son. In the First Court 
it was held that she had failed to prove 
that she wes governed by any system of 
porsonal law other than tie Zex loci and the 
other questions that arose in the сасе were 
loft undesided, 
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Her appeal to tha Court of tha 
District Judge wss dismissed for a ressou 
whieh is stated as follows: “Assuming that 
the defendant is governed у Bombay Soho? 
of Hirdu Law and that a pateroel aunt 
sueeceds to the estate of ker brother’s son, 
the О, P. Tenaney Act, 1868, dces not 
allow her to succeed to an ocenpaney holding. 
kestion 46 of the О. P. Tonatcy Act, 
1898, which governs this caye is а bar 
to her inhéri'ance to the holding [vide 
Ghanya v. Unund Rao (1), Tek Chand v. Tulai 
(2), Bhura v. Ramrao (3), Kanhayalal ж, 
Dularsingh (А), Almaram v. Lala (5) " 
The real meaning of this passage I am unable 
to discover. Of the five casea cited by the 
learned Additicnal District Judge four seem 
to have по bearing whatever on Sukhu Bai's 
claim and the last seems to support it. In 
th’s Court the learned Plsader for tha 
ressondent admitted that the judgment of 
the lower Appe'late Court could not ba sup- 
rorted,-but he attempted to support the final 
decision ty urging that in section 46 of 
Act XI of 1898 the words "in the male line 
of descent” mean "a male in the male l'ne of 
descent.” 

Seetion 11 of the Tenancy Act whieh 
superseded the Act in force at the time 
of the death of the last tenant, that is, 
Act I o£ 1920, expressly limits the collaterals 
who can succeed to an occupancy holding 
to males in the male lineof ascent or descent 
from the tenant. The learned Pleader urges 
that the framers of the rew Act weré only 
expressing more clearly the intention of the 
Legislature in 1898 without changing the 
law in apy way. But section 11 of Act I 
of 19:0 does make two very consider- 
able changes in the law as expressed 
in section 46 of Act XI of 1898, in omitting 
both the qualification of residence or the 
hclding of other land in the village and 
also the condition of descent from an 
ancestor who ccsupied the holding. The 
new Act is, therefore, of no help at all in 
interpreting the old on this point. 


The learned  Pleader further relied 
on the dictum of Baron Bramwell in 


(1) 4 N. L. В, 9 at p. 13. ‘ 
(2) 8 Ind. Cas. 52; 6 N. L. R, 108, 

(8) 17 Ind. Cas. 366; 8 N. L. R 154 at p. 156. 
(4) 17 Ind. Cas. 606; 8 М, L. R. 163, 

(8) 10 Ind. Cas. 733; 7 N. L. R. +6'at p. 87, 
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Thellusson у, Rendlesham (6) quoted: in 
Stroud's Judicial Dictionary under the head- 
` ing “Male Line: Male Linéal" that the 
"expression means "male in aline of males.” 
The meaning, however, is assigned to the 
expression "male lineal,” not to “in the male 
line.” The article in the Dictionary goes on 
to quote other English cases in which it was 
held that "in the male line" does not neces- 
satily mean that the person at the lower end 
of the line, so to speak, must be a male, and 
‘in Sayer v. Bradly (7) it was held that "the 
nearest of kin inthe male line in preference 
to the female line" was the testator’s sister in 
preference to a more remote male relative 
connested with him through an unbroken line 
of males. 

I hold that section 46 of Act XI of 1898 
does not disqualify a female from inberit- 
ing an occupaticy holding, if she is other. 
wise qualified to do во acsording to the per- 
вора] law to which she is subject. Sakhu Bai 
is, therefore, heir to the holding in dispute in 
this case provided it is proved that she and 
her family are subject to the Hindu Law ss ib 
is interpreted iu Bombay. The case must, 
therefore, be remanded for a finding on this 
question of fast and a fresh deeicion in 
aecordance with that finding, Costs in this 
Court will follow the result. 

N., H. ; Oase remanded, 

(6) (1859) 28 L, J. Ch. 948 at p, 953; 7 H. L.C. 
429; 5 Jur. (м. в.) 1031; 7 W. Б. 563; 11 Е. Б, 172; 
115 R. R. 229. 


(7) (1856) 5 Н. L. C. 878: [26 L, J. Ch. 698; 2 Jur. 
(s. в.) 887; 4 W. R. 808; 10 E. R, 1146; 101 R. R. 427, 





BOMBAY HIGH COURT. 
~ Sxconp Civi, Appeat No, 74 or 192], 
sà Desember 23, 192]. 
Present :—Sir Norman Masleod, Kr., Chief 
> Justise, and Mr. Justice Shab, 
OHANDMAL KESARMAL AND OTHERS— 
PLAINTIFES— ÀPPELLANTS 
: versus 
VISHVANATH BALVANT SOHONI— 
> DEFES DANT— RESPONDENT, 
Lease, construction of—1Lease granted for fixed term 
to lessee and his sons, grandsons and lineage—Lessee 
dying ‘belore fimed - term. Collaterals, whether can 


sucteed, . i 

A lease was granted of certain premises for forty 
years to the lessee and his sons, grandsons and 
lineage. On the death of the lessee before the 
expiry of the period, the lessor sued to recover the 
premises, ‘he Jessee’a sister’s bons resisted, the 
claim, The lessor eontéaded that the lease was 


only to the lessee and his wife and his direct dese 
cendants and that the collaterals were excluded : 

Held, on the construction of the lease, that it wag 
a lease to the lessee for forty years without any 
limitation and that, therefore, the plaintiff was not 
entitled to possession. [р. 281, col. 1.] 

Seeord appeal from the desision of the 
Distrist Judge, Ahmednagar, in Appeal . 
Мо. 166 of 19.8, sonfirming a  deeree 
passed by the Assistant Judge, Ahmed» 
nagar, in Civil Suit No. 59 of 1918. 

Mr. 8. 9, Раф ат, Government Pleader, for 
the Appellants, ` ZEE 

Mr, Ooyares (with him Mr, G. S. Mulgaon- 
kar), for the Respondent. 

JUDGMENT,.—Tbe plaintif ` Company 
sued 60 гевотег land whish was originally 
leased to one Pemraj under a rent-note 
passed by bim on the Ist Ostober 1905. 
The defendants Nos, 3 and 4 who resist the 
plaintif's elaim are the sister’s sons of 
Pemraj. The ease for the plaintiff is that 
the lease was only to Pemraj and his wife 
and his direst deseendanta, thus exeluding 
the sollaterals, This sonstruotion” of the ` 
document has found favour in both the lower 
Courts. But І do not think that that is the 
way to look вё this partisular doeument 
whieh amounts to a lease of partienlar рте: 
mires for forty years to Pemraj, and if there 
had been no words of limitation the lesre- 
hold interest would раев to his heirs, The 
question is whether we ean extraet from tle 
dosument any intenticn that the lease en 
the death of Pemraj and bis wifé shonld 
deseend in в pertisnlar manner. Thè words 
are * * * * whieh аге tranrlated 
"sons ard grandsons and cur lineage? It 
is elear from the deoision in Ramlal Mooker-ee 
v. Beerela»y of State (1) that those words 
when found in a Will convey ар estate cf 
inheritanee, and ihe came sonelusion ‘waa 
arrived at in Ferkash Lal v. Rameshwar Nath 
£ingh (2), where their Lordships repognised 
that these words had heen held to convey 
&brolnte estates of inberitanee, alienable and 
never resumable, unless in в partisular eara ` 
some sustom wee proved whieh would 
exolude the ordinary law, for instanoe, if it 
were found that these words were applied 
to a devise of an estate which by eustom 
descended only inthe male line, then they 
sould not ba held to eonvey an absolute estate 


(1) 7 C. 804 8 I. A. 46; 10 C. L. В. 84% 4 Sar. P. C, 


J, 225: 6 Ind. Jur, 827; 8 Ind. Des, N. в.) 744 (P. Qe 
(2) 81 С, 681, : 
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‘of inheritanee, There i is no differensa whe» 
ther sash words be found ina Will or lease, 
and there is nothing in thia partienlar 
doeument on the fasts proved мһс would 
show that the period of forty years for whish 
the rent note was to rav, was to terminate 
‘before the expiry of forty years, in the event 
‘of the line of the diraet dessendants to 
Pemraj coming to an end. ‘In my opinion 
this doseument should be  eonstrued as 
leasing the premises absoldtely to Pemraj 
for a period of forty yeara, and the result 
‘would be that on the death of Pemraj it 
would goto his heirs. Мо doubt the faet 
that the wife is mentioned in the dosument 
might ereate в diffisulty, sinee, in the event 
of Pemraj dying before his wife, she might 
elaim a life estate in the lease to the exelu- 
sion of his heirs, _ However, that question 
need not be sonsidered. Taking a geceral 
view of the lease, and.in the absenes of any 
elaim by the wife, we are entitled to eome 
to the eonsiusion that it was a lease to 
Pemraj for forty years without a: y limitation, 
Therefore, the appeal &ћоп!@ be ailowed and 
tha plaintiff's svi; dismissed with  eoats 
throughout. The direetion that the plaiat- 
iff shocld get p ѕзеввіоп shotli be s rack 
out, Tha d rection with regard to payment 
of rent should stand. 


a. Р, A ogeal allowed, 
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ALLAHABAD HIGH COURT. 
` Frasr Огт Arrear No. 305 ır 1919, 
(Оонхестер w ta Frasr Civ L APPEAL 
No. 191 or 1919) 
January 16, . 922, 
Present: —Mr Jastica Piggott and 
Mr. Justise Walsh. 
КІБНОВІ LAL-—APPELLANT 


0ег5и8 
JIWAN LAL AND'AXOrBE3— RESPONDENT: 


Agency, contract  of— Custom turning agent into 
principal outrageous —Right of re-sale — Re-sale, when 
breach of contract—Custom, essentials | of —Recent 
ingtances, whether sufficient proof. 


The süggestion thatan agent, being a medium of 
communication between two parties, without the 
consent of his’: principal or without а term in his 
contract authorising him to do so, which is the same 
thing, can turn himself into ә principal and use his 
principal’s money and the advantages which he has 
obtained from his position as agent, to make a profit 
for himself, is unheard of and outrageous Such a 
custom is unreasonable, even impossible as a matter 
of law ine contract of agency. (р, 234, o0], 21] 
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The vendor's right of re-sale does not arise until 
the date fixed by the contract has expired. lf the 
property has undoubtedly passed and the real date 
for paying the balance of purchase-money and for 
delivery of the article has not arrived the re-sale is a 
breach of contract entitling the vendee to repudiate 
the transaction, [p 2°4, col. 2.] 

A custom should be universal, reasonable and, with 
some qualifications, immemorial. А number of 
instances which have recently occurred are not 
sufficient tocreate a custom inatrade: on the con. 
trary, they show that it is entirely a modern idea. [р. 
233, col. 2] 

Plaintiff employed the defendants who were 
grain agents at Hapar to purchase certain grain- 
pits for him and paid the advance money. The 
defendants purchased seven grain-pits but before 
the date of delivery to plaintiff sold four of them 
to another person When the date of delivery to 
plaintiff came, the defendants refused to give 
delivery even of the remaining three pits, (which 
the plaintiff was willing to accept? unless the latter 
also agreed to take delivery of another four graine 
pits which were different from those originally 
purchased for him. Upon this the plaintiff re- 
pudiated the entire contract and sued for the 
return of the advance money. The defendants set 
up a trade custom in defence of their attitude: 

Held, (1) on the evidence that no such custom 
was established [p. 283, col. 1.] 

(2) that even if the custom be taken to be 
established it was unreasonable and immoral in 
the sense that it was likely to lead to gross fraud, 
as ib put an agent into a double capacity where 
his duty and interest must necessarily conflict and 
as such was contrary to the general principles 
of agency and could not be given effect to in a 
Court of Law, [p. 288, col. 2.] 


First appeal from the desision of the S.b- 
ordinate du‘ge, Meerut, datei the 17th of 
April 1919. 

Dr. К. N. Katjaand Mr. Saila Nath for 
the Appellant. 

Mr. Parn: Lal, for the Respondents, 

JUDGMENT,—In this case, two anita have 
baen brought arising out of some transastions, 
whieh’ may or may not have been spesue 
lative:ia the real se.se of the word, for 
the purchase and sale of grain-pits eontain- 
ing whestin the town of Hapur, The period 
fixed for delivery and sompletion of the 
purchase- money was the moath of March 
1916, the sontrasts having been for the most 
part made in the previous Ostober. 16 
appears that there were at least two sontracts, 
one for two grain pits andone for five but, 
although that might have been material in 
cna aspest of the «ase, neither party has 
made anything of the point and the trans- 
astion has been treaed as that of one 
contrast only for tha sale of seven grain pits, 
Where it does поб otherwisg appesr in thig 
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judgment, the .purehaser, Kishori Lal, іа“ 


ealled the plaintiff and Jiwan Lal, the agent, E 


is ¢alled the defendant. It is admitted on 
both-hands that the eontraot was not earricd 
out. The purshasers who were plaintiffa in 


one of the suits paid a sum cf Hs. 3,500 
in advange as earnest money for the 
purehase of the pits, whereas, on -tbe 


other hand, the defendants, before the time 
allowed by. the contrast for the purehaser 
to ‘take delivery, re sold four of the pits’ to 
other purchasers, 85 that the sellers whether 
they were astually agents or principals in 
their dealings with Kishori Lal, the pur- 
ehaser, were onable to deliver more than three 
and dee lined to deliver even these three, whieh 
the purehaser was willing to ascept and psy 
for, unless Le aleo took four other pits which 
the sellers undertook to deliver, and which 
were different from those whieh were 
originally purehased for the plaintiff. appel- 
lant. It should be noted that the prise 
in March 1916 had fallen so that the 
plaintiff, if he had been compelled to take 
delivery, would have completed the contrast 
at à loss. This may account for the advant. 
age, which ke has taken of thealleged breash 
of ¢ontraet by the agenis who bought for 
bim, and this may also possibly have 
influenced the mind of the learned Judge 
against Kishcri’ Lal’s ease though we are 
rot; prepared to agree if it did so, that 
there was not a legitimate resson for Kishori 
Lal repudiating the whole contract as will 
appear (sic). Urxder thete circumstanees, (е 
de!bndants brought a suit for the Ices whish 
they bad ineurred by re-cale owing to the 
refusal of the plaintiffs to take delivery of 
the entire cuantity tendered. They have 
resovered in that suit а sum of Rs. 5,757-4.0 
with eosts against Kisbori Lal, the p urehsser, 
In the otker suit, Kisk ori Lal sued for the 
retyirn of his.p rineipal ard Rs. 339-8-0 interest 
frcm the 23rd of O«tcber 1915 which was 
presumably tke date of payment, cown to 
the 16th cf February 1917 presumably t!e 

date of tks institution of the suit. Tkat sait 
was dismisscd. . The purchaser appeals 
against both the decrees. It wou'd not 
be гевевгату to decal with the same tate 
and detail with the matters taised by 
these’ appea's whieh are really p-rfcoily 
8mple and stra‘gh{forward, if it were 
net for.tke publia importeree involv.d 
inthe main contention of the respondents, 
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the astcurdirg propcsition which they have 
had the с uraga to put forward in juitifica- 
tion of their defense to the suit and the 
remarkable dicta contained ia the judgment 
under review, Although a portion of the 
contract is in wriliog, namely, what is ealled 
the langcé or parcha indieating the situation, 
quantity, price, rate and sale of the grain-pits 
ard certain expres; stipulations as regards 
risk, the contrasts are made up partly of 
letters and telegrams and partly of inter- 
views which passed between the plaintiff 
Kishori Lel, the appellant, and Jiwan Lal, 
tbe ‘respondent, his alleged agent, It is 
extremely difficult to give a slear definition 
of the capasity in whioh the defendants 
asted, for tha purpose of resiting the allega- 
of the parties, as tke defexdants 
themselves йд not know what they were, azd 
they have shifted their ground in the First 
Court and in this Court, in defence of the 
attitude that they have adopted, but it is 
pretty elear from the evidense of Kishori Lal 
himself and of Pearey Lal, the son cf 
Shib Ham; Munim of the defendants, 
that Kishori Lal employed the fiem of 
Jiwan Lal; whieh is known by another 
hame, as his egenis io buy а. quantity of 
grain in pita or khaltis; ln the English 
traralation, it is true, that Kishori Lal 
used the expression “purchased from” bat 
we think we are r'ght in raying that there is 
no vernasular exsoily sorresponding to the 
English word ' through” and the preposition 
“se” frequently stands in the vernacular. both 
for’ from” and “‘thrcugh” ard the general 
tencur undoubtedly of his evidense aohveys 
the impression that he purebassd through 
ihe firm of Barsidbar Jiwan Lal, Реагеу 
Lal, the other party to the eontrast, or 
rather the: cnly witness who purported to 
repre'ent the ctber party, ia much mera 
вревібв. He elearly entered into the sortract 
asan agert. He explains that, ia'such cases, 
bs purchases for bis ств:ошега and asks 
them to cep:sit money snl be makes it 
quite clear that this was an agency eontraet 
pesause hy goes cut of his way to explain 
the reason why his own firm’s name was. 
inserted in the langoí which is done for. 
o vious reasons, although his own fi'm are 
not, in fact, the putcbasers at all, bui 
me;ely the 'agenís for the parchasers, aud, in 
this c se, were, in fact, agents for: Kishori - 
Lal. The /angols make it clear ‘that 
. . - a 5 3 
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hosording to restion-78 of the Indian 
Oontract Ac‘, the рггрегіу passed at the 
time of the sale, or bargain for sale, not 
only was part of the puvehase price paid by 
payment cf the ernest money already 
.referred to but payment of the interest for 
«he balanse of the purchase-money was 
provided for. Certain express responsibility 
Yor damage was laid upon the person in 
whose original ownership the grain wa, 
and rent was payab‘e by the purchaser for 
the ure of the plase where the grain was 
stored. АП thess things are insonsi:tert 
‘with the hypothesis that the prop:r'y wis 
not intended by both parties to pass a3 
betwean Kishori Lal and the sellers at tha 
time of the rale. Itisqcite immaterial that 
the scllers were unknown to Kishori Lal, the 
purcharer; indeed that is usually the cave 
and explains the need for the employment of 
an agent or middle-man, Although the order 
and original proposal for the purehase made 
was, 88 we have said, for an indefinite 
quantity, the amcunt besame eventually 
aseertaired and identified as being of 
a yartionlar weight and’ situated in раг. 
tionlar grain pits whish had been filled 
by a partisular person who was named, 
They, therefore, when the bargain was 
eventually meade а sontraet for tke 
purehase of apesifie аввегіаіпеі articles 
ear-marked to the sortrast by whioh the 
firm of Jiwan Lil Binsidha-, for 
sommission whieh they were to reseive, had 
undertakan as agents to pursha:e from the 
sellers for the purshasere. 

They brcugbt their suit for damages 
and rei.ted the plaint:il’s elaim for return 
ol theearnest money, as prineipale, and set 
upa verfeely hopeless al'egation of ous- 
tom, (the learned Judge ceems t» Lave 
heen persuaded that it was introdused from 
Bombay to Hapu: though, for the ‘sake 
of Bombay, we hope he is under scme 
delusion upon this subject} whieh entitles 
the sorn agents or brokers of Hapar to 
diesard their seapasity of agents and to 
assume that of prinsipal, withcut either 
the knowledge or the sors-nt of theirown 
prineipal jast when ard how they please. 
The allegation is вә  uahceacl o? and 
oztrageous that itis really diffisal: to treat 
it as a serious matter requiring judieial 
determin.iion, but inasmosh as 15 has 
sueseodod in the. First Qourt аці Kiskori 
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Lal has been eompelled to ‘appeal to us, 
it is nesessary shortly to point the over. 
whelming reasons whieh are almost as old 
‚аз the common law itself, why sush a 
.9ustom eannot possibly exist. In the first 
plase, a sustom has to be universal, In 
the sesond place, it has to bs reasonable, 
In the third plase, assording, we believe 
‚ to one desision, at any rate, in this Cour’, 
it has to be immemorial, though in 
the ease of some eommereial eustome 
that proposition requires to b3 stated with 
anme quali&estion. Theeustom alleged in 
thia case is not (universal by any mears, 
Ie is not nesessary to review ths evideneg 
on this point but it was strenuously denied 
.by, at any rate, one witness and many others 
could be cited from this and other cases 
to show that itis by no means universal, 
‘The right of sale possessed by the agent 
ia whose name the largot happens to be 
drawn up (and to that extent the langot 
being a title deed enables him to obtain 
delivery toh'mself in his own naue) wes 
stated by ons of the witnesars callad by the 
plaintif whose name ia also Pearey Lal, son 
of Lala Khushi Ram, is really the only way 
iu wh’ch a reasonable man eould have stated 
it :— 

| “Tha practice is that when there is an 
apprehension of loss, khaifis ara sold after 
giving notice and that, if the goody are 
not weighed on the due date (wa take 
that to mean delivery taken by the purahagor 
Ms would naturally weigh them), they are 
8:11. 

He thus makes 16 clear that the right 
of sale does not arise until the date fixed 
by tha contract has expired ; in other words 
be is stating the practice to be in accordance 
with the simple and fairly obvious proposi» 
tion of law that, if a purchaser does not 
take delivery and pay the bilanca of the 
purehasa money on the due date, the. seller 
or his representative may sell the gooda 
against him and charge him with tho 
loss, There was abuidanb evidence bafore 
ihe learned Judge on which he could havo 
dismissed this allegation of custom without 
more ado as having no foundation of fact, 
Sesondly, the alleged custom ig unreason- 
able: it is immoral in the sense that it is likely 

` to lead to gros frauds and,‘n hay erent, 
pu'san nens in в double cap.oity in which 
hig duty and interest must heeessarily 
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aonfi'ct and is contrary to the general prin- 
ciples of agensy and, therefore, needless 
to say, highly unrea.onable, The learned 
- Jadge has eited a passage from Anson on 
Contracts whish, even if separated from 
its context, does rotappear to apply to this 
ease at all, ревасве the passage cite] repre- 
. sents Jiwan Lal as selling to Kishori Lal 
at a prise equal to the price that he has 


hadto pay to the original owner p'us his. 


own commission and award, and if that wera 
the real contract in this sasa and that had 
been the real position of Jiwan Lal-Bansi- 
dhar, as the learned Judge «onceived it, there 
would have been по room and no necessity 
for any a'legsiion of custom. The cise, as 
put Ly the learned Judge, may be illustrat- 
ed “by a simplé example. If & resident in 
the cuntry applied to the Army and Navy. 
Stores to obtain for him and send a box 
of ‘Sunlight Soar, the Army ani Navy 
Storesin sush a caseare a kind of agent 
whether working for a profit on a re sale, 
or working for a scmm'ssion b-sed upon 
a pereentage of the velue ofthe а bisle it 
‘ia selling, which egain depenés проп his 
contract with the proprietors of Sanlight 
Sosp. Јо воз вс s>, 16 is го busine в of 
the  purehaser what a rangement the 
middle man, who is cnly a sort cf agent, 
hes with the vendor, and there is no 
privity between the purchaser and the 
owner of the proprietary article and, in effest, 
the Stores are selling the soap to the 
purcha-er (tkemeclves althcu;h they are 
prokably eontrolled by their contraet with 
the proprieto s of the scap as to the cordi- 
tions and price at whish tbey are to se‘). 
The learned Judge bas found nothing in th’s 
съєё and con!d have found nothing whieh 
corresponded in the slightest degree with 
that illustration, and if be kadtaken the 
trouble to study the three elasses of contract 
with which the late Sir William 2nson 
was dealing in the passsge cited, he would 
have found itlaid down in the most unequi- 
veeal language that, both with regard to 
the first andthe third, (the one that the 
learned Judge selee!ed wes the second), it ig 
raid that, au agent, in the true sense of 
the word, is а iredinm cf communication 
hebween, the -two ecntracting rarties a:d 
it isimperative that be should not divest 
himself of his сһагавіег as agent and 
becomg o Principal te the transaction, 
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Thirdly, the learned Jadge states that “only 
two or three years ego, eommis.ion agents 
at Hapue were notin the habit of selling 
grain-pits that they had once bought for 
their constituents without the  latter's 
permis:ion bat recent'y a number of 
instanses of this kind have occurred ” 
which the learned Judge seems to tkirk 
are sufficient {о create a custom in a trade, 
Jn the воз of this fast, he would have 
been justified in rejecting the «ustum on 
the ground that ib жавап ent rey modern 
idea. То sum пр, there‘ore, the suggestion 
that any agert, wihout the consent of his 
principalcr withcut aterm in his ‘contract 
authorising kim to do во, whieh is the sane 
thing, ean iuro himself in'o a piineipal 
and use bis ówn principal's money and the 
advantages whith he h.s obtained from his 
position, as agent, to make a profit for 
bimself, із uoheard of in а Oourt of Law, 
and ontrageous ard ought to have been 
dismissed with contempt by the learned 
Judge. If the position of the defendant 
really isthat he was the principalin the 
tiansastion, his positon became almcst 
equoliy hopeless. As we Lave already pointed 
out, the sale was for врезібе art chs in an 
assertained +itaation and indeed the defecd- 
ant’s Counsel actually asked the plaintiff 
whether Һе һай been to the plase to sce 
them,a question impossitle upon boy other 
bypothesir, snd inasmueh as the property 
undoubtedly tad passed and tke real date 
for paying the balanse of the purehase 
money and for delivery of the whesf had 
not srrived, the re sale by the respondent, 
even in that view, waa a breash of ecnfrast 
entitling the plaintiff to repndiate tbe trans- 
aetion,  Itmay be that the plaintiffs were 
glad to get ont of this bargain on asecunt 
of the dropin the prise, althongh, aesording. 
to their agent whom they employed t» take 
delivery, they were always willing to take the’ 
three pits that were left. We do not 
think that avy shabby or unfair sonduet 
ought to be attributed to them in this res- 
pest. They had entered into в forward 
sontrast which always involves a risk of 
loss. They had shoren to do it through 
an agent and if the agent had condveted 
Lim;elf as an agent should, when the time 
seme for ihe eompletion of the eontraet, 
the plaintiffs would have found themselves 
fased with a loss on their purehase, bof, 
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when the time same, they fonnd that their 
agent had sommitted a breash of eontrast 
and they were clearly entitled to take 
advantage of that and of any legal right 
whieh be had placed in their hands by 
his own folly, in order to eseape from the 
losa whiah would otherwise have fallen 
‚проп them and there i; nothing. iaequilt- 
_ able,:in any point of view, iu this result, inar- 
mush as, in any event, the seller gets Lis 
ecntr&ot price, indeed must have reseived 
it long ago, if Jiwan Lal and В insiihar bed 
really re sold this grain, and the loss whieh 
would otherwise have fallen on the plaintiff, 
has fallen проп the agents who are alore 
.responsible for what has happened and 
hás, therefore, fallen cn the right shoulders. 
„Та eonelusior, it is impossible to pass the 
judgment by without inviting the learned 
Judge, in matters of this kind whieh are 
frequently matters of great importanee and, 
in this case, we are told, affeet a number of 
other disputes, to slear his mind as to the 
fundamental prinsiples involved, and the 
real questions whieh be bas to determine, 
„Тһе judgment in this cise simply bristles 
with legal failscies and ccntradistory views. 
The learned Judge has al’owed himself 
to be peisuaded to fcllaw an authority in 
Bombay which has no more to do» with 
the que:sti.n in this casa than the man ia 
‘the moon and he has cited a passage from 
Anson on Contrast which does not apply. 
He points out, with great eare, that the 
relation of principal and agent did nct 
exist between the parties in the Bombay 
саве, and then he g»es on to apply that 
principle to the casa which he is deciding 
and, as a resrltof sush application, to hcld 
that no special usage in Hapur reed be 
proved but tbat the right of the commission 
agenb to sell away the pits follows as an 
intident cf his contract ; thus applying the 
desition which he himself said did not 
relate to prinsipal and agent, to tha duty 
of an agent. He seems to va:ilate con- 
lidually between the question whether Jiwan 
Lal Bansidhar were agents cr not and, 
among o hir inconsistenaie», he arrives at 
the extraordinary conelus'on, (apparently in 
considering the question whether spesific 
grain was dealt with by the contract or not) 
that so long as there was no difference in 
the capacity of the particolar grain.pits at 
Hapur, it was immaterial whether the graias 


pita whieh were subsequently. tendered 

those which the plaintiff originally н 
ог not. If the learned Judge had stopped 
to consider what would have happened. if 
after the purshase and, ав we have pointed 


-оп6, the passing of the property, some fire 


cr riot or inevitable accident had destroyed 
one of the grain-pits mentioned їп ‘the 
plaintifi’s original largc? and the questicn 
Lad arisen ts between the plaintiffs and the 


-owner of the grain pits as to whether they 


had intended to boy that one or an 

and as io whether the lors shoal tall CE 
the plaintiffs or the original vendor he 
would have  realissd the fa'laey of thia 
visw. The main ground on whieh we rest 
our deeision in these two appeals is that thig 
was à contract of agency, and that, as between 
principal and agent the custom alleged is un. 
reasonable even impossible, ав a matter of law 
The result is that the two appeala are allowed, 
The defendant, Jiwan Lal’s su:t in appeal 
No, 191 of 1919 is dismissed with costs in all 
Courts. The plaintiff's appeal against Jiwan 
Lal(Appeal No. 305 of 1919) is allowed with 
costs and a decree must be granted to him 
for. Rs. 3,500 plus interest thereon at 7 per 
cent. per annom from the 23rd of Oatober 
1915 to the institution of the suit and 
thereafter at the rate of 6 per sent, until 
payment with sosts in the. Ccurt below 
costs in this Court to irc'ude fees on the 
higher seale. 


8. D. Appeals allotted, 


BOMBAY HIGH COURT. 
Fiest Civit АРРЕА No 102 ок 1920 
У December 7, 1921. | 

resent:—Sir Norman Macleod, 
Ohief Justiee, and Mr. J наре 
MOHANSING UMED RAMOL 
DEFENDANT— Å PPELLANT 
VETEUS 


DALPATSING HANBAJI axp OTHERS ~~ 


. PusiaTi¥¥a— RESPONDENTS 

Evidence Act (I of 1872), в. 82 (2) (6)—Famit 
pedigree kept by family chronicler, admisstbilit dd 
Hindu law—Mn idow—Alienation— Legal пес 4 a 
Burden of proof. RSS 

A family pedigree kept in the ordin 
business by a family chronicler prepared bo ae 
chronicler from“ time to time from the informi ti Ў 
supplied by the members of the family is admissible 
in evidence under section 32 (2) of the Evidence А s 
and ig also admissible under section 82 (6) E 
having bsen kept by a person 9ugeged by the Mom 
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bers of the family , to keep a record of the family 
events before thom. [p. 286, col. 2.] 

A Hindu widow cannot sell more than her own 
interest unless there is legal necessity and in case 
‘of a sale by the widow the onus is on the purchaser 
to prove that the sale is for necessity.[p. 28“, col. 2.] 


First appeal from the decision of the First 
Class Sabordinate Judge at Surat, in Suit 
No. 84 of 1918. 

Mr. Ocyajes (with him Mr. Q, N. Thakor), 
for the Appellant. 

Mr. B. J. Desai, (with him Mr. N. К. 
МеМа), for the, Respondents. 

JUDGMENT,—Thie cuit was filed by the 
plaintiff to resover the plaint property as a 
reversionary heir of one Daji Bhikha on the 
death of his widow from the defendant to 
whom the property had been sold by Bai Beni 
in 1889. The defendant disputed the olaim 
of the plaintiff as being the ncsrett rever. 
sionary heir of Daji. But assuming that 
Kanbaji was a relation and agnate of Daji, 
the defendant sould not point out the exist- 
ense of any other sgnate or relation exeept 
Dají's sister’s danghter, Bai Hari. The 
defendant, theréfore, attasked the pedigree 
on whioh the plaintiff relied. That pedigree 
had been deduesd from the evidense of one 
Mohbansing who prodaeed his book whish had 
been kept by himself, his father and his 
grandfather, reeording the family evente of 
various Paj»ut families of whieh the family in 
suit was one, With regard to this witness 
who was asquainted with this family and 
who kept the record of family events, the 
Judge said :— 

“These entries sre made in the eourse of 
the tour made by these  ehronislers from the 
information given by the Yajmans, though 
the names of the informants are not giver. 
Still admittedly all the Girasia Rajputs 
rely uroa this book for eorrest information 
about their anepstors and I must accapt their 
eorrestness and hold'thatit isadmissible either 
under elause (2) or( 6) of sestion :2 of the 
Indian Evidenes Aat. Kanbaji and Daji both 
being dead, the entries ean be held to be 
relevant under olause 6,” 

' We soo no reason to differ form that opinion 
if the Court was satisfied that the witness in 
a sense was a professional man or a person 
Whose business it was to keap a book of this 
kind for the advantage of these Rajput 
families, Thore is no reason why, if tha 
book'is showh to hava been kept ia the 
ordinary eourse of business, it should not be 


admitted as evidenes, Even if that were in: 
correct, still, sub.seation 6 of sastion 32 enables 
a family peidgres to ba admitted in evidense 
во long вв the members of the family depend 
upon а partienlar person like the witness to 
keep a resord of the family events before 
them, We thirk, therefore, the Judge was 
entitled to rely upon Mohansing’s evidenee 
fortified by his bock. Onse the book was 
proved, then it is elear that Kanbaji was the 
agnate of Daji and it is not suggested that 
there was any other agoafe in existenes at the 
present time. He would, therefore, Ъз entitled 
to suseeed as a reversioner on the death of 
Bai Beni unless the defendant вап show that 
іп 1889 the debt was for legal пөвөвзіёу, 
The Judge said :— 


"In the desd the property is stated to be 
sold for debts,  Partisulara of deb:« are not 
givan, but attempt is made to show that at 
least two creditors were satisfied. It isasid 
that two ereditors were paid Rs, +00 and 
Rs, 800 respestivaly. Bat the ev'denea is 
nosatisfastory and no relianse ean be plased 
on it. There is no writing about the debts 
and gueh oral evidenes oan Ыз prepared at 
any time," | 


On reading the evidenes admittedly addu-ed 
to prove the payments, there ean be no doubt 
that the learned Judge waa right in his appesia- 
tion of it. Bésause the sale.deed passed thirty 
years ago by а Hindu widow to an ontaider 
sould not te attaeked until the death of. the 
widow, it may seem hard that the defendant- 
puroehaser should be deprived of this property. 
Bat still the law in this eonntry is perfectly 
well-known that a widow cinnot sell more 
than her own interest unless there i: lezal 
n sessity, and the onus has rightly.been plased 
on the purehaser to prove that the sale was 
far nesessity, Therefore, it was desirable 
that at any rate the debts whieh it, waa 
suggested were paid off out of the purshase 
ргіве should have been resited in the ‘deed 
and it was not suffisient that there should ba 
merely a reeital that the property had been 
sold for debts. The learned Jacg; pointed 
ont :— 


“There is absolutely nothing to show that 
Daji was really iadebted. He possessed 
considerable land, both at Delada and Dhol- 
gam. It is.prob.b:e that the ап landa were 
sold beeanse the widow who resided at 
Dholgam eould not manage them, On thg 
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evideree Iam not prepared to hold that the- Mr. S. B. Gokhale, for the Appellants. 
sale was for necessity." Mr. M. Gupta, for the Respondents. 

In any event it is impossible to oome to the JUDGMENT,—The fasts of the ense are 
sonelusion that the learned Judge was wrong fully given in the judgment of the lower 
in his sppreaietion of the evidenee. The Appellate Court. The plaintiffa (of whom 
defendant has alo failed to prove that his the second plaintiff is a minor) sue in the 
father spent about a thousand rupees on suit out of which ibis appeal arites, and 
improvements as allaged in this ease, andas іп the sonnested suit on whish Seeond 
the revenu: of the land is said to ba Ев, 320 Appeal No. 808 of 1921, ariset, on two 
. & year, we think the defendant must have. mortgagee, dated 2nd  Auguet 1907, It 
resouped the money whish his father spent was tíated by the plaintiffs that the origi- 
in purehasing the. property with interest nal mortgage deeds had been lost, and 
thereon. The appeal fails and must be the plaintiffs rued on sertified sopies ob.' 
dismissed with eoste. : tained from the registration offices elaiming 


J. Pe . Appeal dismissed, ^ their right to do so under sestion 65 (c) 
| —— ` of the Evidense Ast. Among other sone 
22 { : . tentions raised by the eontending defendants, 


it was denied that the original deeds had 
been lost, and it was acserted that wheu 
the first plaintiff brought Suit No. 17 of 
NAGPUR JUDICIAL COMMISSIONER'S 1907 on a prior mortgage, the slaims on 


COURT. ihe mortgages now in suit whioh the plaint- 

8ғсонр Оул, Арккл No 307 or 1921, iff bad just purehased, ` were included in 
April 22, 1922, ihe eompromise by which that suit was 

Precent :— Mr. Batten, J. C. settled and the mortgsge-deeds were returned 

Thakur BHAIRONSINGH ano ` to the then defendants. I may soy at 
£NOTHER — PriINTIFFS— APPELLANTS onee that the compromise judgment and 
rersus deeree in that suit whioh are on the reeord 

HINDUSI!NGH. лхо orgers—Deranpanrs do not make it clear whether or not the 
— RESPONDENTS. eompromise related on'y fo the mortgage 


Civil Procedure Code (Act V of 1£08), О. XLI, ". 27 gued on. 


—-Fresh evidence, admission оў, in a Court, of Appeal— б "DE 
“Exclusion of such evidence —Mortgage, suit on, if come d Eo first Me Td та the original 
petent in the absence of the original deed, €eis were iost, an e Sth issue waa 


- whether the mortgage deeds were returned 
Fresh evidence should not be admitted by an фо the mortgagora and others in tho sire 


i Appellate Court in order to enable ib to decide the А . | 
case in favour of a particular party. [p 258, ool. ).] кейе я е p^ ls $ а 
Kessowji Issur v. Great Indian Peninsula Railway ants. ө learné abordinate Judge held 


Company, 81 B. 881; 9 Bom. L. В. €71; 11 C, W. М. the evidence as to the alleged loss of the- 
ерге, WIN (P A Ratio Bie te зен. deeds to be untrue, and that though there 

r i IM D ©. айка, u апаат Н » . Ў 
v. Tulsi Mandar, 87 Ind. Cas. 1008; 1 P. L, J. 458 ine not Apod Pup n опаа оп 
and Krishnama Chariar v. Narasimha Chariar, 8A M, ihe point it was extremely probable in the 


114; 8 M. L T, 808, relied upon. ciroumstanees that the deads were iroluded 
But if a party is allowed to produce a document in the compromire and returned to the 

and slso.to adduce oral evidence to show how it mortgagors 

fell into his hands, it is not open to the opposite Gandaji , f th sinat 

party to have the existence of the document con- encap, one o ө origipal mortgagors, 

sidered and the oral evidence exoluded, for if tbe who had not appeared in the fret Court, 

fresh evidence is to be excluded the whole of it: appeared in the lower Appellata Court and 


must be excluded, Гр. 238, col. 1.] d i i i 
A mortgage suit based on a ‘certified сору of the - pro uan ONE DANN оре тыел Ho anid 


mortgage-deed is nob competent without proving were pieses of the original mortgage deede- 
any ground for not producing the original, [p 238, torn up and returned at the time of the 
col. ?.] sompromise. The . learned District Judge 

Appeal from -a desreo of ‘the Distrie admitted further evidenee for the defendants 
Judge, Hoshaugabad, dated the 14% of to prove  Gendaji's story. It bas bean 
February 1921, in. Civil Appeal No, 83 proved beyond any possibility of- doubt that 
of 1921, two of the pieces of paper are parts of 
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‘one deed, and the other two are paris of 
the other, It has also beeu foundon the 
fresh evidence admitted that these two 
mortgages were ineluded in the compromise 
and the deeds torn and returned to the 
mortgagors. The main ground of appeal is 
that this fresh evidence should not have 
been admitted and that the case should 
have been decided by the lower Appellate 
Court on the original evidence; it is also 
urged that on the original evidenca the 
auit should have been decided in favour 
of the plaintiffs, | 

I agree that the fresh evidense should 
not have been admitted ia order to enable 
the Court to decide the case in favour of 
the defendants, This view finds ampls 
justification in the’ cases reported as Kes. 
sowjt Issur y, Great Indian Peninsula Bailitay 
Company (1), Kalika Dutt Mandar v. Tulsi 
Mandar (2) ard Krishnama Ohartar v. Nara. 
timha Ohartar (3). 

‘Nevertheless the appellants themselves 
wish to take advantage .of вошз of the 
evidenos admitted in appeal; I oalled upon 
the appellants to elsot whether they wish 
the existense of the documents іп defendant 
Gendaji’s hands to bs» taken into considera- 
tion or not. The learned Pleader for the 
appellants thereupon admitted the genuine. 
певз of the pieces of the documents, which 
was denied in the lower Courts The 
object of this admission is to admit 
secondary evidence of the mortgages under 
gestion 69 (а) of the Evidence Act. Of 
‘source if the fresh evidence is exeluded 
the whole of it should be exeluded. But 
if, as is desired, the single fact that the 
deeds are in the hands of one of the 
mortgagors iq admitted as evidence, then the 
presumption under illustration (t) to sestion' 
114 of the Evidenee Aet eomes into play, 
and affords great support to the conclusions 
of the First Court arrived ut before the 
reseption of fresh evidense. It is quite 
impossible to resonsila the story of the loss 
as deseribed in the plaintiffs’ evidenee with 
the fast that torn portions of the dosu- 
ments are in the hands of one of the 


1) 31 B,881,9 Bom. L, В, 671; 11 0, W. N., 721; 
К: 5 L. j. 5; 4 A. 1, J, 461; 11 M, I, 7, 847; 341. А, 
115,2 M." L, Т. 435 (P.C.). 

2) 87 Iud, Cas, 1008; 1 Р, 1, J, 485, 
@) 81 M, 114; 3 M, L, Т, 908, 
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mortgagora, and their being in his hands 
supports the eonclasion on the 8th issue 
originally arrived at. Ifon the other hand 
we exclude the fresh evidenes altogether, then: 
after reading the evidenee I agree with the 
finding of the First Court: that the loss of the: 
documents has not been proved, and sesond- 
ary evidence cannot be given. It is com: 
plained that no clear history of the eompro:: 
mise has been given, but the p'aintiff had: 
the opportanity on the 8th issue to give: 
a full acsount of the eompromise, and · as: 


' he has not done so the probabilities are: 


in favour of the view taken by the Sub-. 
ordinate Judgs. In any ease the plaintiffs 
sonli not sue on the mortgages without 
proving any ground for not prodneing the 
originale. 

The appeal is dismissed with costs. 

N, H, i 
Appeal dismissed, 


BOMBAY HIGH COURT, 
Зесоир Отт ApPRAL No, 706 or 1921, 
Desember 21, 1921. 
Preseni:— Sir Norman Maeleod, XT., 
Chief Justiee, and Mr. Justiee Shah. 
-~ Tue LAXMI BANK тр. --Окирттов-— 
| APPELLANT | 
de; ^ versus C 
RAMOHANDRA NARAYAN APTE-- 


BassrospeNr. f 

Provincial Insolvency Act (III of 1907), ss. 14, 15. 
—Provincial Insolvency Act (V of 1920), ss. 10, 24— 
Application to be adjudged insolvent-—True -and full 
disclosure of property, inquiry as to, whether can be 
made at adjudication. 


An issue .whether a petitioner to be adjudged 


insolvent has made a true and full disclosure of his 


property is not pertinent at an inquiry ` under 
section 15 of the Provincial Insolvency Act (TII of 
1907) provided he has given the particulars required 
with regard.to his property, as, it is nob until after 
the adjudication that it can be‘ascertained whether 
the petitioner has made a true and full disclosure, 
[p. 239, col, 1.] . | З 
Besond appeal from the decision of the . 
Joint Judge, Poona, in Miseellaneous Appeal 
No. 1 of 1921, reversing an order passed 
by the Additional First Olass Subordinate 
Judge at Poona, Miscellaneous Application 
No, 13 of 1920. Р 
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` Mr. S.-Y. Abhyankar, for the Appellant. 

: JUDGMENT.— Tbe petitioner filed а peti- 
tion under: the Provineial Insolvensy Act 
(111 of 1907) shortly before Aet V of 1920 
was passed. The petition, therefore, would 
have to be proseeded with under the provisions 
of. Aot: IIL of 1907, . 

Under seotion 14 (1)of the Aet, on the 
day fixed for the hearing of the petitior, 
or on any subsequent day to whieh the 
hearing may be adjourned, the Court shall 


require proof thatthe creditor or the debtor, 
asthe:ense may Бе, is entitled to present. the: 


petition. Under ssetion 6. (3) the debtor 
shall ‘not ba entitled to present an insolvency 
petition unless (a) his debts amount to five 
hundred rupeet; or (b) he has been arrested 


or imprisoned in exseution of the deores of any: 


Oourt.for the payment of money. Under 


sestion 11 (1) every insclveney petition: 


preserited by a debtor shall sontaina state. 
ment ‘that the debtor is unable to pay his 
debts. : 


: When the petition eame on for hearing 


the following issues were raised.: (1) whether 
the petitioner bas made a true and fall 
disolosure of bis proper'y, (2) whsther his 
debts.amount to Rs. 500, and.(8) whether 
he is unable to pay then. Under section 15 
(1) where: the Oourt is not satisfied with 
the proof.of the right to present the 
petition,:or of tha serviss -of * noties on the 
debtor, or of the alleged ast of insolvetey, or 


is satisfied by the debtor that -heis able to: 
pay his debts or Һа ог any other. suffisient: 
eauss no-order ought to ba^ made, the Oourt: 
shall dismiss the pétition, The:issue whether . 
the petitioner has made a true and. foll: 


disélosure · of hia property would not be 


pertinent at the inquiry under sestion 15, 


provided the petitioner has given the parti- 
aulars required with regard to his property, 
as it is not until after the adjudieation 
‘that it ean be aseertained whether the 


` petitioner has made а true and full disclosure. 


The Trial Judge seems to hava dismissed the 
petition on the very ground on whiih he 
ought to have entertained it, namely, the 
unsatisfactory eonduet of the debtor with 
regard to his property, for it would only ba by 
the administration of.the estate in insolvensy, 


that the elaims of the sreditora sould be 


properly protested. He also thought that the 
debtor had not satisfied the Court that he was 


guable to pay his debts, but wo think: 


that this. finding was based on wrong 
grounds. 

In appeal the Joint Judge dealt merely 
with the question whether the debtor was 
unable to pay his debte, and though it was 
rightly held that the insolvency should prose» ` 
ed under tbe provisions of Aet III of 1907 he 
appears to have thought that the new Ast had 
made a shange with regard to what was 
required to be proved before it eonld be 
desided that’ the petitioner bad a right 
to present his petition. As a matter of 
faot there is no material differenee in 
this respect between the Ast of 1907 and 
the Ast of 1920. Under seetion 11 (1) of 
Ast III of 1907 the debtor has to state in 
his petition that beis unable to pay his debts, 
and if either on the faee of the proseedings 
oron a representation by the opposing sreditor 
the Court is satisfied that this statement is not 
sorreat, it ean dismiss the petition, But if 
the debtor has made a dispose! of his property 
with a view ‘to defraud his ereditord who. 
might.otherwise have been paid, then the 
Court is not justified in hclling that he is 
able to pay hia debte, but should ‘admit the 
petition, so that the interests of the ereditors 
may be benefited by the spesial powers given 
to the Court while administering ап inacl. 
vent’s estate. The order of remand was 
rightly made though the reasons given for 
making it. were not eorrest. ‘Therefore, we 
dismiss the:appeal When the Trisl Oourt 
tekes up the petition again aesording to the 


‘order of remand made by the lower Appellate 


Court, the learned Judge will, no doubt, 
deal with’ the petition in the light’ of our 
remarks, 


LP, 
Appeal rejecte ', 


946. 
SINGH RAM €, DATA ВАМ, 
È LAHORE HIGH COURT, ` 
Secorp Оту, Аррка, No, 199 or 1918. 
x November 18, 1921. 
Fresent: —Mr. Justise Abdul Raoof and 
i Mr. Justice Martineau. 
SINGH RAM AND orzers —PLAINTIPES 
. =— APPELLANTS 
tersus 
DATA RAM AND oTHeRs—Dsrenpanta’ 
> — RESPONDENTS. 

Shamilat--Partiticn — Suit by ^ co-sharers 
declaration. that partition is against terms of wajib-ul., 
arz—Jurisdiction of Civil Court—Punjab Land Revenue 
Act (ХҮП of 1887), в, 158 (2), (xvii*. 

A-declaratory suit by certain co-sharers that a 
certain laxid'is; according to the terms of the «ajib- 
ul-arz, not subject to partition and that the partition 
directed by the Collector, is, therefore, wrong, is 
géccording to the provisions of clause (xvii) of sub- 
section (2 of section 158 of the‘Punjab Land Revenue 


Act, not cognizable by a Civil Court, no question . 


of title being involved therein. 

Deva Singh v. Musammat Jawali, 89 P. В. 1892; 
Sundar ‘vy Wazira, 144 P.B 1107; 188 P. W.R 1907 
ånd Rahmun v Hasham, 7 Ind. Cas 717; 73 P. В. 19:0; 
103 P. W. В, 1910; 144 P. L. R, 1910, distinguished. + 
. Sesond appeal from а desree of the Dis- 
trist Judge, Delbi, datéd the 25th Octcbor 
1917, affirming that of the Senior Subordinate 
Judge, Rohtak, dated the 7th May 1917, 

Mr. Sham Lal, for the Appellaxts, 

: Mr. Shainatr Chand, for the Respondents. 

JUDGMENT. Тһе suit out of whieh this 
second appeal has arisen related to a piece 
of common land in the village- Nizampur; 
Tahsil Gahana, 


biswas and is known as Bani Laiqawala, In: 


the Settléixent of 1579 the eo-sharers entered ` 


into an agreémentthat this woold scntinne 
іо Ее joint and impartible. The terms of the. 
agreement were entered in the wojtbsul-arz, 
of that Setilerent, In tke subsequent 
Settlements, however, ihe cntry was mot 
repeated. The .ОсПевісг Las directed ita 
partition by pannas, and his order has bsen 
upkeld in appeal by the Commissioner. 
Fifty-five of the proprietors, of panna Mebr 
Chand instituted this suit in a Civil Court 
for a declaration that the laud wss not 
subject to partition acsording to tbe terms 
of the wajib ul-arz, The defendants to th's 
gu't were 128 proprietors of the four other 
parnis of the vilsge. One of- the pleas 
yaised in defense was that the suit was not. 
ecguizable by a Civil Court, Both tke 
Courts below have eaceepted this plea with 
the result that the suit bas b:en dismissed. 

The plaintifs have preferred this Second 
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eu 
appeal and it ia urzed оп their behalf that 
tbe suit indireatly raised a question of tis 
аса has wrcngly been thrown out on the' 
ground that 16 ія not scgnizable by a Civil. 
Court. Section 1£8, sub seation (2) of the: 
Land Revenue Ast, provides that— 

“A Civil Соо shall rot exercite jurisdic»; 
tier over any of the following matters.” 

Among those matters is mentioned in elausa: 
(xvii). 

“Any elaim for partition cf an estate, ht 14. 
tog. ‘or tenancy or any question connested. 
with, or arising ont cf, prcosedings for partie: 
tion, nst being a question as fo lile in: 
any of tke property of whish partition is- 
sought.” 

This provision is very comprehensive ard ` 
certainly inelcdes any claim of the nature put - 
fcrward in tke plaint. The present suit, 
clearly comes within the exemption prov.ded : 
by seetion 158, elzure (xvii) of the Lard: 
Revenue Act, ro question of tiile being: 
invclved, Tbe propcsition js to clear that 16, 
is hardly nezeseary to cite any authority in 
euppoit cfif.. This very question has clearly: 
been decided in Lalhi v. Malik Dost Moham- 
mad Rhan (1). Im this osse with respect to. 
в similar е try tbe Hon'b'e Mr, А. A. Diaek, · 
Financial Commiasioner, held— 

“That an entry in tke wajtb.ul-cre pro: 
hibiting the partit^on of the shamzlaé is not: 
necessarily а bar to partition and the: 


. Reyerua Officer dealirg with the ‘partition: 


should -bimself decide whether, under the: 
cireümstanees -of the case, the prol ibition: 
should prevail or rot.” 

Deva Singh v. Musammat Jawali (2), Sundar 
v. Waaira (3) and :Rahmun v. Hasham: (4), 
relied upon by the plaintiffs have no bearing: 
on the facts of the авг, ard the learned Senior: 
Subordinate Judge has given.good reasons for. 
holding that they. are distinguishable and 
are  inspflieatls to the present - ease: 
We haye snot the least doubt as to the 
eorreatness of the view taken by the бошча 
below. 

We. aesordingly dismiss;the appeal n 
coste, : 


URN Apical dismissed," 

. (1) 29 Ind. Cas, 498; 17. В, 1815 Rev. 82 Р, d 
R. 1916. . Й 

(2) 89 Р. В. 1892. 

* (8) 144 P. R. 1907; 188 P. W. R, 1977. 

(4) 5 dnd. Cas. 717; 18 P, В. -1916; 9 Р, T аг 
190; 154 P, Li; Е. 1910, p. Uh 
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JCY CHANDRA CH:KRABUBITY г, SRIJUT KUMAR ARUN CHANDRA атин, 


OALOUTTA HIGH COURT. 
APPFAL FROM ÁrPE.LATE Decree No, 913 
or 1920, 
November 5, 1921, 
Present :— Ме. Justise Suhrawardy 
and Mr, Justica Cuming. 
JOY CHANDRA CHAKRABURTTY— 
DEFENDANT— APPELLSNT 
versus 
Тв» Hon’ste SRIJUT KUMAR ARUN 
CHANDRA SINHA-PranmT.FF— 
RESPONDENT. 
Bengal Tenancy Act (VIIL of 1885), s. 106— guit Jor 
"enhancement of rent—Rent fixed per drone without 
‘reference to area—Vendee of tenancy rights, position 


f. 


Where the rate of rent is not fixed at the inception 
of the tenancy with reference to any particular area 
but is fixed per drone of the arable lard and the 
tenant agrees to pay this rent so long as the lands 
are not measured, the landlord is entitled to claim, 
according tó the agreement, enhanced rent for the 
area which the tenant is found to possess, at the time 
of the suit. .[p. 242, col 1.] 

Where a person purchases a tenancy, executes a 
kabuliyat in respect of it, which simply mentions 
the fact of the purchase, and prays that his name 
may be entered in the lendlord's register in 
place of the last tenant, it does not amount 
to the creation of a new tenancy but isa mere 
recognition of the original tenancy, as held by the 
transferor, [p. 242, col. 1.] 

Appeal against a dseree of the Di.tr'ci 
Judge, Neakhali, dated the 8th of Dseember 
1919, reversing adec-ee cf the Assistant 
Bett'ement Officer, Nor kali, dated the 29.h 
of July 1918. 


FACTS sprear from the jud¢ ment, 


Babu Surendra Ohandra Sen (with him Babu 
Bhagirath Chandra Das), for the Appsilant.— 
This ia а tuit ina prce:eding under seolion 
103 of Bengal Tenansy Act for fair anl 
equitable rent. The qusst'on of law із that 


aasording (о sestion 52, Bengal Tenanoy Ast, 


the landlord wll get additional rent for. 
additional area. The last assessment was 
in 1219, There war no іөгт as regards 
enhancement. The dosument isa en rast 
betwoen the landlord and 
detsrmininz the area for which rent- has 
been previously paid, the Court shall have 
regard tothe length of time during whieh 
the tenaroy has, lasted withozt dispate or 
£3 rent or area, see fection 52 (2), 
(c), Bengal Tenansy Act, I submit that the 


daoeument of 1£49 sreates a naw tenanay,: 
Refers to Du-ga Priya Ohoudhury v, Hazra. 


16 


‘has been no 


< appeal. 


tha tenant, In. 


eliusa. 


Bain (1), Akbar Ali -Xian v, Muszmmct 
Hira Bibi (2). 
Babu Girija Гтоғоппа Вау Choxdhury, for 


. the Respondent —I caim rett'ement of rent 


under sestion 105, Bengal Tenaney Ast, in 
respect of land beld by the tenant, There 
oLjeetion to the arca in the 
written statement, So I cay that no questicn 
of area агіғөз upon the prosecdings, Refere 
ta Jnancd1 Sundart v. Abdur Rahman Ekaia 
(3), ard reads the soneluding portion of 
the judgmant of Mookerji, J,, There is по 
desision of status, so there da no sesord 
Ard there is no deeisioh on the 
question of ares. I claim assessment on the 
basis of kabulzyat. Refers to Biseswar Roy 
Choudhury v. Rajendra Kumar Singha (4), 
Upendralal Guptz v. Jogesh Chandra B y 
(5). I submit that Akbar Ali Mian v. 
Musammat Hira Bibi (2) does not apply. 

Babu S, O. Sen, in reply, referred to Sarat 
Ohandra Ghese v, Sham Ohand Singh Hoy 
(6) and Abhcy Sankur Motumdar v. Rojant 
Mandal (7). 

JUDGMENT.—This apreal arises ont of 
a deeision of the Spesial Judge under ses. 
tion 105 of the Bengal Tenaney Act holding 
that the tenure in the osoupation cf the 
defendant is liable to enhanesment of rént 
on the ground that when the tenure was 
first created rent was fixed at a sertain 
amount per droxe without any reference to 
the area let ont, It appears that in 1323 
В. 8. one, Baidya Nath Ohukraburty exes 
outed а Жж tuliyat in favour of the then 
landlord in whieh he mentions that be bas 
purehaced а żalut standing in the came of 
Kazdeb Ohakraburty and petitions tha 
landlord to remove the name of Kamdib 
from bis shkerisia and to insert the name 
of tke petitioner for whieh he execntes a 
fresh kcbalzyat. The terma of the kabuliyat 
are that the tenant ag:ees to ray to the 
lanilord at а certain rate per dione of ths 
arable laniand so long as tke lands are 
not measured the tenant will pay rent at 


* (1) 62 Ind’ Cas. 453; 25 C, W. М. 201, 

(2) 15 Ind "Cas. 332; 16 C. L, J. 182. 

(8) 38 Ind Cas. 148; 23 C, І, J. 281 at p. 294) £0 
C. W, N. 428: 43 О, 693, 

(4) 25 Ind. Cas 278; 18 О. W. N. 9419. 

{5} 38 Ind Cas бё; 220. W. М. 275. 

(8) 14 Ind. Cas. 70 ;16 C. L. J. 71; 83 О. 603. 

(7) 47 Ind. Cas. 359, 29 O, L. J, 871 at p. 878; 29 
О, W.N. £04, 
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NLRAYANM 0, GARPATA20, 
-tbe old rate “whicb, howevar, ia not men- 
tioned in the document, In 1216 the widow 
of Badiya Nath files a petition to the land» 
lords intimating that on aseount of her 
inability. to pay the rent for the tenvra 
' regularly, she has transferred the. tenansy 


to one Ram Das Ohakraburtiy and requests” 


the landlords to enter the name of ‘the 
said Ram Das as the tenant 
and to secspt in future the rent from the 
trana'erea, In 12:9 B, S. the said Ram 
Das Ohakraburtty exeonted a k: buliyat 
'"whish is deseribed as a doul kabukyst im, 
respest of ‘the tenure mentioned as mu iafat . 
Baidya Nath .Chakraburtty in whieh he 
‘mentions~ the fact cf his purebase and 
prays that his name may be entered in the 
landlords’ office in the plaso of the late 
tenant. > , 

In the state cf documentary évident tbe 


Revenve Offiéér held that ав tha haluliyst of 


1223 did поё mention the previous area with 
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there was a measurement, We agree with the 
learned Spesial Judge in  eonstrning the 
deaument of 1249 and hclding that it wasa 
mere recognition of the original tananey 
whieh was created in 1223. 

It ia argued by the learned Vakil for the 
appellant that the dosument should ‘be 
treated as creating a new tenaney. Batas 
we have said before the dosument mek s no 
mention of the area let out nor of the rate 
but is simply a prayer by the teraut to 
substi’ u‘e bis name io respect of the holding 
known as mudofut Baidya Nath Otakrabutty. 
We are of opinion that the right of the 
landlord to claim enharcament is based upon 
contrast as embodied in the kabu!'yit of 
1223 and that, ass;rding to its true sonsirue- 
tion, the rent is liable to enharosment. 

Theonly point raised having failed the 

> appeal is dismissed with coste, 
н, H. 
Appeal Cis missed, 


referer setto which the rent was (о Бе adjusted ~. 


but orly tbe rate of rent at whieh the rent - 


payable was fixed the rent of the tenure 


«annot be-enhansed. On appeel the Spseiel . 


Judge has held that asthe rate of rent was 


not fixed at the inception of the tenaney with . 


referenee to any partieular area the tenant 
isliable to pay enhaneed ient for the area 
whieh:he is now found to possess. Agairs$ 
this decree the tenant has appeal:d. 

. A preliminary objcction has been taken by 
the’ réspondent to the sompetercy of this 
appeal inasmush as the deeision appealed 
against settles a fair rent within the meaning 
of sestion 109A of the Tenansy Aot, It is, 
on ће other band, argued that the desision 
involves a further question as to whether the 
tenure is one of whieh the- rent can be 
euhaneed, 16 із not nececeary for us to deeide 
thin question as the view we take of the evi. 
dence in this care eoineides with that taken 
by tke Speeiel Judge, 

- It ів evident that at the time, of which we 
have got any historio:l knowledge, this tenure 
was oreated, the lards were not all cultivable 
апа had to be resJaimed. The rent war, 
therefore, xed not cn the quantity cf the 
Jand let ont but on the quantity of land 
that eonld be brougkt under cultivation by 
the galukdoy. — 1t ia specifieally mentioned 
in the kabuléyat of 1223- that the rent 
payable at that time was to be. paid on the 
gusotily of the land under cultivation until 


NAGPUR JUDICIAL COMMISS:ONE a3: 
‘COURT. 
Sgooxp Озуп, Arpeat No. 304 oF 1520. 
August 24, 1991, : 

Present :—Mr. Hallifax, A. 3. C, 
NARAYAN—J пике DENTE 
APPELLAAT 
кєт 
GANPATRAO анир ANOIHER— DEOREE- 
Horpg-8— AUCTION. PURCHA*® E — RESPONDENTS, 

Civil Procedure Code (Act V of 1908), О. ХХІ, v. 1. 
(1) а — Deposit of decretal amount in Court. by Judg- 
ment.debtar—Notice of payment to decree-holder— 
Duty of Court, 


In allcases of suits, appeals and applications, 
when decretal amount is deposited in Court by the 
judgment. debtor, and when this fact is brought to 
its nosice by permission being asked- to deposit the 
money, it isthe duty of the Court to give notice to: 
the decree-holder. The judgment-debtor should, 
however, pay the necessary process fee. But even. 
if he does not pay the Court is bound to inform the 
decree-holder of the payment when he appears 
to ask for sale of the property. [p. 243, col. 1,] 

Appeal from an order of the Additional 
Distriet Judge, Nagpur, dated the 20th Marsh - 


1920, in Civil Appeal No, 196 of 1919, ' 


Vol. Lx vil] 


NARAYAN 0. GANPATRAO. 


Bir B, K. Hose, Messrs. А, Bhagwant and 
P. N, Rudra, for the Appellant, ` 

JUDGMENT.—All the trouble in this 
ease arises out of the slovenly and pro- 
hibited praetiee of scribbling orders on the 
basks of petitions, The first respondent 
obtained a desree for Re. 420-12 3 against 
the appellant on the 12th February 1919 
for the arrears of revenue and sesses of а 
malik mahbuta holding and eosts, Оп the 
Ist of Maroh 1919 he applied for execu. 
tion of that deeree by attashment of a 
house and on the 5th of Maroh 1919 the 
Oourt ordered & warrant to issue, This 
warrant was issued on the 10th of Mareh 
1919 and the attashment was effeeted on 
the 18th of Mareh 1919 but in the meau- 
time on the 12th of Mareh 1919 the judg- 
ment-debtor had deposited Rs, 420 12.3, 
the amount payable under the deeree, in 
Court. ‘This payment seems to have aseaped 
the notiseof the Court whish went on with 
the exeention and eventually sold the house. 
The payment by the jadgment-debtor haa 
been held to: be incomplete and of no avail 
in the lower Appellate Oourt beoauss ha 
failed to give the notiee required by rule 1 
(2) of Order ХХІ to the deoree holder, But 
it seems ‘to me beyond question that it was 
the duty of the Oonrt to give that notiee, 
As is done in all sases of suits and appeals 
and applieations, when the payment under 
rule 1 (1) (a), of Order XXI was brought to 
the notice of the Court by permission being 
asked toassept the money, the Judge should 
have ordered that notise should be given 
to the deeree.holder, It would then have 
been for the judgment.debtor to pay the 
necessary process-fee. But even if he did 
not рву them the Court was surely bound 
£o inform the deeree-holder of the payment 
when next he appeared to ask for sale 
of the property. 

In complete oblivion of the payment 
that had been made the learned Muneif went 
on io fix a date for the sile of the house 
and to issus a proclamation, Тав date 
fixed was the 4һ of August 1919, the 
gasa being ordered to bs put up four 


days later on the 8th of August 1919, . 


But & month befora that on tha 
July 1919 the judgment debtor, doubt- 
less astonished that a sale-proelamation 
should have been:issued, put in an appli- 
sation stating that he knew nothing about 


2ad of 


INDIAN OASES, 


243 


the procsedings and had paid the fall 
amount of the decree into Court on the 
12th of Marsh 1919 as was proved by 
the receipt sesompanying tbe application, 
and praying that the sale might be stayed, 
enquiry made into his al'egationa and the 
execution proceedings dismisrej, the desres 
being fully satisfied. Oa this the learned 
Munsif endorsed the following undated 
order "Put up on the date of hearing". 
The rale was held in what must here be 
ealled undue course on the 4th of August 
1919 and when the proceedings came be- 
fore the Ocurt on the 8th of „August 
1919 the order passed was this: Parties 
absent. House sold for Rs 760, Quarter 
amount deposited.  Judgment-debtor has 
deposited Rs, 420 annas 12 pies 3. There 
is still balance of Rs, 4. For confirmation 
of sale on Sih September 1919." On the Sth 
of September 1919 we find the following record 
oforders and proceedings: Decree holder 
by agent Bala, Judgment-debtor absent, 
Full amount deposited. The judgment- 


debtor has. not deposited the balance, 
No. cbjestion filed. Sale confirmed. Case 
strusk cff as fully satisfied. Balanse be 


refanded to judgment-debtor." - 

Apart from the minor mistake of 
saying that costs which really amounted 
io Rs. 48 0. were only Rs, 4, the errors 
committed were many and various. If the 
application had received a moment's con» 
sideration when it was filed it would have 
been seen that it contained an allegation 
that the money had been paid into Court 
even before the exesution of the warrant 
of attachment and a prayer that the sale 
should be stayed and it would have been 
noticed that the sale had uot then taken 
plase, But no more озге was expended 
over it even when it was formally placsd before 
the Court at the two subsequent hearings, 
The application with the deposit was treated: 
вв ап application to set aside the cale made’ 
under rule 89 of Order XXI which it would 
поё possibly be, having been made bfore 
the sale took place, Still less could the 
deposit have been under rule 89, having 
been made before even the property was 
attashed. A fairly sasual perusal of the 
application would have made this clear: 
as it gives dates and exprersly asks not 
for. a cancellation. but for a stay of the sale, 
of which it mentions the date ss in the 
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"future. But: even grea’er carelessness was 


displayed in the, Appellate Ccurt, where 
the dates and the requence of events were 
pron itertly. brought to tte notices of the 
learned Additional’ District Judge who 
atill treated the application as опе to set 
aside a sle that he krew had not taken 
place. when it was made, асі held that 
the payment into Court could not help 
the judgment-debtor because he had ntt 
‘given - the decree holder а notice which 
it is. ‘elearly the duty of the Court to give 
"Bim, "gcoondly becauie be hed n't paid. 
costs which. had not been irowred when 
he. made the deposit and would never 
haye been incu-red if the Firat Court bad 
done if; duty ard thirdly becaue he 
failed to: рау the five per cent. commissicn 
ọn tke smount bid at a sala beld very 
nearly five months later, which also never 
ought to have b:en-teld. 

~The orders of both the Courts below 
are eet aside. The First Court will now 
take up the proceedings again as they 
stood on tbe llthof April 1919, and wll 
issue notice to the deo:ec-holder to show 
caute why he should not accept the 
amount cf Re, 420-123 in full ratisfaction 
of, his decree, That costs incurred ly him 
up to the date of the deposit have not 
been paid with it is of ccurse no reacon 
for yefural provided the judgment dsbtcr 
is now willing to pay them or has already 
paid them. As far as I can make out 
they amount Чо Rs, 2-80 only. АП the 
costa dneorred: by any party after the date 
of the deporit are due to tue initial default 
of the First Court in not informing tle 
decree-holder cf it ab least on his next 
appeararce in the Осиё. I do not go 
go far as to suggest, as was done in 
somewhat similer eircumstanses in’ the 
Allahabad High Court, that learned Munsif 
stovld ecmpensate the parties to the deeree 
and also the auction-purchaser oub of 
his own pcoket, but only for tbe reason’ 
„that he has been transferred lorg aco. 
довів. in this and in the lower Appel'ate 
Üourb will be paid by the respondents, 
the deeree holder and aucticn purehater-. 
The Pleader's fee in this Cente will be Re,15. 

х, н. 

Orders icf aside, 
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CALCUTTA HIGH COURT. 
Арда FROM ÀÁPPALL:TE DECREE 
No, 1262 or 1920. 

Feb uiry 9, 1922. 
Fresent:—Mr. Juatice Greaves and 
Mr, Justiee Panton. 

GURU PROSANNA ROY AN»-0?4E18— 
DxFERD:N78— APPELLANTS 
versus 
FUL OHAND MONDAL AND OTHER ~~m 
PrAiNTIEFS —Ris.ONDENTS, 


` Basement—~—Right to take water from tank—Claim 
based upon lost grant—Interruption of right for more 
than two years from date of suit—Limitation "Act. (IX 
of 1998), s. 26. 


The provisions of section 26 of the Limitation Act 
аге applicable where plaintiff sues for a declaration 
of aright of easement on the basis of prescription 
but it has no application where the claim is based 
проп в lost grant. [p. 245. cal 1.] 


Appeal sgainst a deeree of the District 
Judge, Birbhum, dated the 23rd of Decambir 
1919, affirming a decree of the Officiating 
First Mansif at Bolpur, dated the 12th of 
September 1918. 


FAOTS appear from tho judgment. 


Babu Nakuleswar Mukeriee for Babu Kali 
Des férkar, for the Appellants,— Both the 
Courts below have wrcngly thrown the burden 
of proof upon the defendants. ` My next 
eontention is that the ease sbould Lave besn, 
remanded by the lower Appellate Court for 
a consideration of the question cf drawing 
water by two pite, My last and strongest 
point is that the suit вһоп!а have been 
dismisted on the ground of limitation by 
reason of its not baving been instituted 
within two years of the interruption of the 
plaictiffs’ alleged right. See seetion 26 of 
the Limitation Act. Refers to Jar hate Chow. 
dhuras v, Bindu Ват: (1) and Achul Mahta 
v. Rajun Mahta (2). Even if gestion 26 of the 
Limitation Aet is not applicable, then Artiale 
37 cf the Sehedule to the present Limitation 
Aet eorrespondirg to Artiele 31 of the old 
Aot applies. 

Babu Surendra Nath Ghosal, for the Rc. 
spondentr, waa not salled upon to reply. 


(1) 3 C, W, М, 610; 28 О. 598; 13 Ind, Dec, (х, в,) 
(2) 6 0, 812, 8 Ind. Deo. (s, в) 625, 


.Vel, LXVI1] 
ROOK AMOMAND $, NIDHAN#ING, 


JUDGMENT.—This appeal is preferred 
against a deeisicn of the Distrist Judge cf 
Birbhum affirming a deeision of the Munsif 
of Bolpur, 

"lhe suit was one for a deslaration of the 
plaintiffs’ right to take water from a tank 
belonging to the defendants, Both the lower 
Courts have desreed the suit and the defend- 
anta now appeal, 

On their behalf the main sontention is that 
the ruit was barced by limitation by reason 
of its not having been instituted within two 
years of the last interraption of the allaged 
exersieo of this right to take water. Now, 
if the suese*s of the plaintiff's elaim had 
depended only on sestion 26 of the Limita. 
tion Ast there would hava baen foresee 
in this eontention, But as the learned 
Distrist Judge has pointed out, the plaintiffs 
in their plaint set out an alternate elaim 
based npon а lost grant. The learned Mansit 
expressly found that it is "quite clear that 
the plaintiffa are using the water of the tauk 
for irrigation purposes for a long time and 
from time immemorial.” With this fiading 


the learned Distrist Judge evidently eon- . 


curred. Wo think, therefore, that there is no 
foreo in the sontention whieh is founded o 
sestion 25 of the Limitation Act, ý 

The only other point taken is that the 
question as to whether the water should ba 
taken from the tank by means of two pits 
Should have been remanded for a further 
deeision to the Court of firat instanes, That, 
however, was а matter whieh was within the 
discretion of the learnel Distrist Јо іде and 
оп asonsideration of the fasts we are not 
prepared to interfere with tho exersiae of his 
dissretion, 

.The appeal aseordingly fails and 
missed with eosts. 

N. H. 


is dis- 


Appeal dismissed. 
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NAGPUR JIUDIOIAL COMMISSIONER'S 
COURT, 
Figer Civ. Arrear No, 70 ov 1921, 
April 11, 1942, 

Frerent: — Mr. Batten, J. O. 
HOOKAMOHAND —PLiNrFF—ÀAPPELGANT 
versus 
NIDHANSING AND ANOT 3ER —DEFRNDANTÀ 
—RasPonvents, 

- Interest —Penal character -Competency of а Court 

to grant relief. 

A Сопгё із competent to grant relief whenever the 
rate of interest appears to be of a penal character, 
i.e, во unconscionable and extravagant that no 
Court shall allow it ([р. 243, ool. 2.] 

Aziz Khan v. Duni Chand, 48 Ind. Cas. 933: 28 0, 
W. М. 130; 101 P. R. 1918; 165 Р, W. В 1918 |Р, 0.5 
Balla Mal v. Ahad Shah, 43 Ind. Cas. 1:23 C. 
W. N. 233; 35 M. L.J. 6:4 16 A. L. J. 905; 124 P. R. 
1918; 25 М. L. T. 65; 180 Р. W. В. 1918; 29 C. G.J. 
185 1 U. P. L.R. (P. О.) 25; 2t Bom. L, R. 553 
(P. C.', distinguished, 

Gopeswar Saha v. Jadab Chandra, 32 Ind. 
Cas, 637; 43 О. 632: 22 O. L J. 352; 20 О. W. N. 680; 
Khagaram Das v. Ram Sankar Das, 27 Ind, Cas, 815; 
42 С. 652; 21 C. L. J.79; 19 C. W. М. 775; Abdul 
Majid v. Ksherode Chandra Pal, 29 Ind. Cas. 818; 42 Q. 
69J; 19 C. W. N. 809; Challaphroo v. Banga Behary Sen, 
30 Ind. Cas, 894; 20 О. W. №, 403; 21 C. L. J. 811, 
approved. 

In this case a stipulation of 26 per cent. compound 
interest on & seed-grain debt, which was to run for 
16 years, was considered unconscionable and 33 per 
е е0 interest was allowed instead. [p. 246, cols. 
1 

App3alfcoma decreas of the Sub-Jadge, 
Damoh, dated the Sth May 1921, ia Civil 
Suit No, 32 of 1920. 

: Messrs. @. L. Subselar aud J. O. Qhosh, 
for the Appellant, Ы 

JODGMEN!.—The grounds of ap, eal' 
relate solely to interest. It ia contended 
that the lower Ocurt errei in law in hol fing 
that the stipulation of componnd siwai was 
penal, and that in any ease some compound 
interest, even at a low rate, should hava 
been allowed. Tho aetual amount of further 
interest asked for is Rs 2,000. According 
to the mortgage deed 4 Manis of seed wheat 
snd 2 Manis of linseed were borrowed by 
tbe mortgegors on the 20th January 1901, 
The value of the grain borrowed was stated 
to be Rs. 93. We may ca'lit Rs. 102, for 
convenience of sa’cvlation, Asin the plaint 
linseed is valued twice as high as wheat, 
the priee of the wheat advansed was on tha 
date of the mortgage Hs. 50,at Rs, 12.8.0 
a Mani and of the linseed Rs, 50 at Ба, 25 a 
Mani. It was stipulated that this grain 
was to be re-paid in 16 years, a most unusual 
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‘stipulation in the.ease of seed grain, whieh 
is nsually to be re-paid at the next harvest. 
„Тһе interest in kind was to be at the rate 
of 25 per eent, compound interest, It is 
perfectly certain that the mortgagors would 
not realize what sompound interest at 25 
per cent. would amount to, if payment were 
not regularly made. The suit was berught 
on the 16th of Novembar 1920, and the 
amount slaimed was Ks, 9,729.6-0, being the 


current valae of 349 odd Manis cf grain,’ 


after allowing for a re-payment of 9 odd 
Manis of wheat. The current price is given 
as Rs, 20 а Mani for wheat and Re 40 a 
Mani for linseed. Thus a grain debt of 6 
' Manis has swoollen to nearly 359 Manis and 
a sash debt of Rs. 93, to Rs, 9,729. The 
lower Court has allowed 24 per cent. simple 
intereBt on the grain giving the plaintiff the 
benefit of the rise in price of the grain. The 
decree is for Rs. 754-14.6, This amount; 
. to abont 33 per cent, simple interest on the 
original Ra. 99, even not taking Korpe yenti 
into account, 

: In appeal reliance is plaeed on Agte Khan 
v. Duni Ohand (1) and Balla Mal v, 
Ahad Shah (2) in which tke terms of the 
actual eontraet were held bindinz on the 
debtors.” But their Lordships were deciding 
the astusl cases befora them. In the first 
case, which was not one of a grain debt, the 
interest was 25 per cent. compound, and the 
amount claimed was overa likh of rupees. 
The First Oourt gave a deeree for 
Rs. 4,801. In first appeal the plaintiff 
claimed only Re. 10,000 more, and the 
decree with whish their Lordships refurei 
to interfere on the appeal of the defendant 
was ove for Hs. 14,801 as against over a 
lakh claimed. Inthe sesond ease tbe eir- 
eumstances "were peeuliar, The rate of 
interest was. 30 per cent. simple, but from 
time to time the interest aas eapitalised and 
fresh bonds given for the sum of princ pal 
and interest. This is very different from 25 
per cent. compound interest ona grain debt 
whieh was to хоп for the abnormally long 
period of 16 _ years. 


' (1) 48 Ind. Cas. 938; 28 О, W. N, 130; 101 P. R, 
1918; 165 Р. W. В, 1918 (P. O.). 

(2) 48 Ind. Cas. 1,28 О. W, N. 288,35 М.І, J, 
61416 A. L. J, 905/124 Р. B.1918; 25 M, L. T, 55; 
180 P.W. R. 1918; 290. L.J. 16810, P.L. R, 
(Р. 0.) 25; 21 Bom, І. В. 558 (P. C.), t 
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v. Jadab Ohandra (3) Mookerjee and 
Naswbould, JJ. referradto KAh:g:ram Das v. 
Ran Sankar Dis 4), Ablul Ma id v. ‘Ksheroie 
O^andra Pal (5) and Ohallaphroo v. Bang: 
Berary Sen (6), as showing’ that а 
Court is eompetant to grant relief when. 
evar ths rata of interest аорзъгз to the 
O»urt to bs of а penal sharaster, that 
is, 83 unconssionable and . extravagant . 
that no Court shall allow it, In this 
ease Í am sonvinsed that tha terms of 
the sontraet were unsonssionabla and 
extravagan*, and that the mortgagors 
eould not possibly have raalizad the real: 
effest of the atipnlations as to interest. 

As the appellant has got 33 per sent, 
on the Rs. 99 I see no reason to interfere 
in appeal and dismiss the appaal. As the 
respondenta hava not appeared thare will 
bə no order аз to aosts. 

N. H. 

Appeal: dismissed, 


(я) 32 Ind. Cas. 537; 43 C. 632; 22 C. L. 2.859; 20 
C. W. N. 683, 

(4) 27 Ind. Oas, 815; 42 0, 653; 21 0. L.J, 73; 19 
C, W. N, 775. 

(5) 29 Ind. Oas. 843: 42 O. 690: 19 О: W. М, 802. 

(8) 81 Тай, Cas. 89 ; 20 C. W. N. 403; -22 О, L, J, 
зи, 





MADRAS HIGH OOURT. 
Sx:oxp Civic Apeza No. 1606 or 1920. 
Desember 22, 1921. 
Presen! : - Mr Justios Kamaraswami Sastri 
and Mr. Justiee Devadoss. 
VENNAM HAMAYYAC-PiIAINT.FE- - 
APPELLANT 
tersus 


KUSURU КОТАМ МА AND O' SERE — 


D: Fo pants—ResPorDEents 

Limitation Act (IX of 938), Sch. I Art 142—" Aban. 
donment or ‘discontinuance’ of possession,” meaning of-— 
Adverse possession by successive trespassers —Qon- 
tinuous trespisses, without privity of title or .devolu- 
tion of interest —Suit for possession by persons claiming 
under real owner—Cause of action 

‘Discontinuance’ of possession within the meaning 
of Article 142 of the Limitation Act takes place 
when the person in possession goes out and is 
followed into possession by another person, |р, 248, 
col. 1.] 

In all cases where the person who was in posses. 
sion at one time and discontinued possession or was 
dispossessed seeks to eject & person in possession, he 
must show.that he was in possession within 12 years 
before the suit. [p. 249, col. 1.] 
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Time commences ‘to run against the last full 
owner of property from the date when he was 
dispossessed and -the operation of the law of 
limitation would not be arrested by the fact that, 
on his death, he was succeeded by his widow, 
daughter or mother or any other heir, as the cause 
of action cannot be prolonged by the mere transfer 
of title, Гр. 248, col. 1.) 


In order that the title of the true owner may be 
barred by the adverse possession of a trespasser ог а 
series of trespassers the possession by them must be 
continuous, and so long as itis continuoas it is 
immaterial whether they claim through one another 
or independently; but if a period of time should 
elapse, however short, after the abandonment of one 
trespasser who has not been in for the fall statutory 
period and the entry of another the title of the true 
owner is, as from the time of such abandonment, 
restored to him without any entry or act done on his 
part, for the Statute does поё apply to a case of a 
want of actual possession by the trae owner, but 
only to cases where the owner is out of possession 
and another is in possession for the prescribed time. 
[p. 249, col, 2,} 


- Obiter:—Article 141 of the Limitation Act applies 
to cases where the last fall owner was in possession 
at the time of his death. . (p. 249, ool. 2 ] 

Trustees and Agency Company v Short, '1888) 13 
App. Оев. 798: 63 L. J. Р; б, 4; 69 L. T. 677; 37 W, 
В. 483; 53 J. P. 132, explained and distinguished. 


Sesond appeal against a даогев of the 
D'striat Court, Gantur, in Appəsl Suit 
No. 40 of 1918, preferred agaiast a decree 
of the Court of the Additional Temporary 
Sabordinate Jndge, Gantar, i in Original Sait 
No. 6 of 1917, 

FAOTS appear from the judgment. 

Mr. P, Narayanamurthz (with him Mr. К. 
Kamanna), for the Appellant, — Hore is a 
ease of independent t espasses, Tha gift 
to Роппаув „һу the last owner Mallabit- 
tudu was invalid, being oral. Аз the heir 
to Pannaya was his mother and his brother 
Subrayudu eontinued in possession after 
Punnaya’s deth, the trespasses were in- 
depandent of eash other and Subrayulu 
eould not task on Puttaya’s possession to 
his own. As thera was a break and 12 
years had not elapsed sinse Subrayndu 
entered in posaession the suib by plaintiff 
is not barrad, S30 Trustees and Agency Oom- 
pany v. Short (-). 


Mr. T. V. Venkatarama Atyar (with him Mr, 
T. V. Ramanatha Aéyar), for the Raspondenta, 
—The prinsiplə underlying the statutory 


(1) (1883) 13 App. Cas, 793; 53 L.J. P. C. 74, 59 
L. T, 677; 97 W. Б, 433; 63 J, Р, 132, 
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bar is that the last owner should haved 
been dispossessed and should not have 
rs.gained possession, Here there has baen 
no break in the possession of the trespasses 
aad the property did not re-vast-in the 
trae owner, There are not  sussessive 
trespasses , by Раппвуа and Subrayudu but 
oaly a eontinuous trespass for ovar 12 years. 
The suit is barred. See Mohenira Nath 
Biswas v. Shamsunnisa Khatun (9) ' and 
Sesretiry of State for India v. Krishnamont 
Gupta (3). 

.JUDGMBXT.—This appeal arises out of 
a suit filed by the plaintiff as purehaser 
from the reversionary heirs of one Malla- 
battada to resover possession of the prop- 
erties spesified in the plaint and the ques- 


tion is whether the suit is barred by 
limitation. 
Mallabattadu, ths last male holder of 


the properties, died in 1839 leaving two 
daughters, Ramamma and Govindamma. 
Ramamoa died in 1914 and Govinlamms 
who is the fifth defendant surrendarel her 
egtate to -her sons who are the sixth and 
seventh defendants. They soli their rights to 
the plaintiff in this suit, The findiags are 
that Mallabattada, about two years bafore 
his death, made an oral gift of. the suit 
properties to his grandson Paunayya, the 
aon of his daughter Rimamma, that-the prop- 
erties were managed by Sabbarayudu the 
eller:brother of Paunayya, as Punnayya was 
a inor, that Paanayya died in 1894 during 
minority, that the propsrties were thereafter 
enjoyed by Pannayya’s brothers Subbara- 
yula and two others, that Sabbarayndu 
was the last surviving mamber of Punnsayya’s 
family and that on Subbarayada's death 
the properties were sold by Subbarayudu'a 
daughters to the third defendant. Ib is 
argued for the appellant that, as the gift 
to Pannayya was oral, it was invalid, that 
oe naeqnently Pannayya was ia possession as 
trespasaer, that on Pannayya’s death his heir 
would bs his mother, that, аз Subbarayudu 
sontinued in possession, Subbarayudu's posses- 
sion was also that of a traspassar, that, as 
neither Subbarayuda nor Paaaayya eom- 
pleted adverse posseasion of 12 years, they 
evuld not taok on the possession of one to 


(2) 27 Ind Cas, 954; 21 C. L, J. 157 ab p. 164; 19 
О, W. N. 1280, 

" (8) 29 U. 518; 29 Т. A. 1066 0. W, N, 617 4 Bom, 
L. В. 537; 6 Sar, P. C. J. 269 (P. О. 
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the other and that the plaintiff elaimiog 
through the nearest reversioner is not 
barred. The eontention for the respondents 
is that thera was no break in the possession 
во as to re-vest the properties in the rightful 
owner, that Puonayya and Sabbarayüdu 
ваппо be treated as suesessive trespassers 
and that, in any event, the real owner having 
been out of possession for over 12 yours the 
&uib ia barred by limitation, 

. It is sléar in the. presént 8989 that as 
Mallabattudu himself gave up possession, 
the ease wonld not fall under Artiele 141 
of the Limitation Ast as that Artisle applied 
io esses whére the last full owner wasin 
possession at the time of his death. As pointed 
out by Mookarjee, J., in Mohendra Nath Biswas 
v. Shamsunnissa Khatun (2) time begins to run 
against the last full owner if he himself 
was dispossessed айа the operation of the 
Law of Limitation would not bo arrested 
by the fact that, on his deatb, he was sus- 
seeded by his widow, daughter or mother 
as the eáuse of astion sannot be prolonged 
by thé mere transfer of title, Wo are of 
opinion that Article 142 of the Limitation 
Ast applies to the fasts of the present 
4348. It is lear from the findings that 
Mallabattudu, when Бә madea gift of the 
properties to his grandson and transferred 
the patiz in his name, dissontinued his 
рӧйвбввіоп. Disseontinuanee of possession has 
béen explained by Fry, J , in Rains v. Buzton 
(4) as ' taking plase where the person in 
possession goes out and js followed into 
possession by another p»rson. In all eases 
where the pérson who was in possession at one 
time and di&continued possession or was dis. 
pýssëssad seaks to ejest a person in possession 
ho has to show that he was in possession within 
12 years before the snit, We neelonly refer 
to Secretary of. 81-18 for India v. Krishna. 
moni .Gupta (3), We do not think that, 
on the fasta of the present ease it san 
bs said that there Las baen independent 
trespasses by suesessive persons во aè to give 
the plaintiff 12 years against dash sudsessive 
trespasser. Mr, Narayanamoorthi has referred 
us to Trustees ani Agency Company ч. Short 
(1) as authority for the proposition that in 


. (4) (1880) 14 Ch. D. 537; 49 L. J. Ch, 473; 4? L 
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gases of возезввіте trespassers the limitas 
tion ssases to run against.the lawfal owner. 
of land after an intruder has relinquished: 
his possession. Lord. Misnaughten, -after 
dealing with the eontention that, if the’ 
Statute onde commensed to run, it would not, 
stop except by the owner going into 
possession and so gatting, as it were, a new 
departure, observes: “Their Lordshipi are 
unable to eonsur in this view. They are 
of opinion that if a person enters upon the 
land of another and holds possession for a. 
time, and then, without having sequired 
title under the Statute, abandons possession, 
the rightful owner, ou the, abandonmaat,, 
ia in the same position in all respsets ай 
he was bofore the intrusion took place, 
There is no one against whom he oan bring 
an action. He éannot make, ‚алу. entry upon. 
himself, Thére is no positive enae ment, 
nor is theré any prineiple of law, whieh 
Peqnifes him to do any’ aak, to issus ару 
natise, or to perform ány éeremony in order 
to rehabilitate himself. - No new departure is 
nésessary. . The possession оЁ the intruder, 
ineffectual for the purpose: of transferring 
title, ceases upon its abandonment to be 
effestual for any purpose. It doed ^n 1 
leave behind it any eload on the title o 

the rightful owner, or any sesiet prosess 
at work for the posaible benefit in time 
to some of somé casual interloper or lusty 
vagrant, There is not, in their Lordahipa 

opinion, any analogy between the ease 
supposed and the ease of sueeessive disabili. 
ties mentioned in the Statute. There the 
Statute 'sontinues to run’ beeause there ie a 
person in possession in whose favour it is 
running. This sase doés' not help him as 
it is not shown iu the present баве thát 
anybody gave up роввёввіоп whieh wag 
taken up by a fresh trespaseer. It ig 
árgned by Mr. Narayanamoorthi that, on the 
death of Punnayya, it must be taken that 
there was an interruption in the possession 
and ihat there was an interval betwéen 
Punnayya’s death and Subbarayudu’s tak. 
ing possession in his own right, howéver 
minute the interval may be, and that except in 
the ease of suesession or devolution all other 


oases would fall within the ~ prineiple 
enuneiated in Trustees, and = Agency 
Company v. (hort (1). We do not 


think that there is anything in the sase 
to support this extreme contention, In Willig 
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v. Rows (Earl) (5) а person trespassed upon 
vroperty of another alleging himself to be his 
brothar when he was not his brotber and соп. 
tinued the trespass. It was argued that they. 
must be treated as séparate trespacsera as 
they were not brothers, Kay, LU J, 
observed: “It was suggested in reply that, 
as the alleged brother was not really the; 
brother of George, his taking possession 
formed a new departure, and that tke 
Statute would begin to run from that entry, 
and that.the previous possession of George 
was not material The effeet of that would 
be that if a series of osoupiers, not elaiming 
under one another, kept out the real owner 
for 1С0 years, time wonld only run a£aiust 
him from the moment when the last of sush 
oseupiers enlered into possession. I am of 
opinion that this is not the law. А eon- 
tinuous advsrse possession for the statutory 
period, though by a sussession of persons 
not olaiming under one another, does, in my 
opinion, bar the true owner. I desirád to 
eon&ider the sase to whish I referred during 
this part of the argument but whioh was not 
then before the Court ; Trustess and Agency 
Oomgang v. Short (1). In that ease there had 
been án adverse possession of land for some 
timé short of the statutory period, whieh was 
then abandoned, and the land left vasant, and 
after the statutory period had elapsed, 
bnt within 20 years before the plaintiff's 
astion, the defendant, or his predeosssor in- 
title, took possession. The law із thua stated 
in the language of Lord Maenaughteh 
(already cet ont above). These observations 
were made in а sase in whieh,as I have 
alréady rotieed, the Cefendant or his pre- 
deseascrs had not been in possession for 
the statutory period. If his defenee sould 
prevail, it would be enough for а man who 
entered the day before the aetion brought 
to say that the true owner had left the 
fiosaéshion vaeant for more than 14 years, 
Bati was not meant that if the possession 
bed not been vaeant, but some one or 
Other hai böən in adverse possession 
dating the 12 years bush pcs:ession would 
not bat the true owner, unless all suali 
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Edition, page 474: "In order that the title of 
the true owner may be barred by tbe 
adverse possession of a trespasser or a вегјев 
cf trespássers thé possession by them must 
be eontinuous, and so long as it is sontic 
nuous it із immaterial whether they elaim 
throngh one another or independently; bnt 
if a period of time should elapse, bowaver 
short, after the abandonment of one tres- 
passer who has not been in for the full 
statutory period and the entry of another the 
title of thé true owner is, as from the time 
of aush abandonment, restored. to him with- 
cut any entry or aet done oa his part, for 
the Statute does not apply to а ease of a 
want of actual possession by the trae owner, 
but only td eases where the owner is out 
of possession and another is in possession for. 
the preseribed time " 1t ie, no doubt, trne that 
on the death of Punnayya during minority 
his mother would be his heir. But it appears 
from the faòts of the present esse that Pan- 
nayya- and his brother Sabbarayudn and 
the other brothers were urdivided and that 
their mother was living with theni, Subba- 
rayuda would, therefore, be the presumptive 
reversioner on the death of the mother and 
it is elear from the dosuments filed that 
Pannayya's mother was а eonseoting party 
to Subbarayudn enjoying the properties 
after Pannsyya’s death. She was living 
with them and raised no objestion. Under 
these eireumstanees we find 16 diffienlt to 
hoid that there was a fresh trespass by 
Subbsrayndno after the death of Punnayya. 
There was eontinuity of possession, the person 
holding possession being the next presump- 
tive heir of the deceased. As the plaintiff 
has not proved that he or his predeeeseor- in. 
title was in possession of the properties 
within 12 yeara before the date of the suit, 
we are of opinion that the suit is barred and 
was rightly dismissed, | 

The second appeal fails and is dismissed 
with eosts. 

M, 0. Р, 


N. B. Arpeal dismissed, 


oeeupants eould show а title derived from: . 


one another." The law is thus atsted in Mart 
on Vendors and Pnrehasere, Volume I, 7th 


' (5) (1893) 2 Ch. 545; 62 г, J. 0h..630; 2 B. 497; 
991. Т. 353; 41 W, В, 433. , 
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BOMBAY HIGH COURT. 
Srconp Отти, Arran No, 2-6 or 1921, 
September 27, 1921, 

Present :—Sir Norman Maoleod, Kr, 
Chief Justice, and Mr. Justise Shab. 
RATANLAL BHOLARAM asp OTHERS 

` —DarINDANTS— APPELLANTS 
- versus 
GULAMHUSEN ABDULALI-—PLAINTIFF 
— RESPONDENT, 
Easements Act(V of 1882), з. 16, Expl, 2—"Interrup- 
tion,” meaning of—Acquisition of easement of light 
and air—Interruption. 


` Where in the course of acquiring by prescription 
an easement of light and air for certain windows 
of a building, the building is burnt down, bnt the 
owner begins immediately to re-build it and places 
windows exactly in the same position as the old 
ones, he will be regarded аз having enjoyed the’ 
access of light and air continuously, and will be 
entitled to protection after twenty yearsfrom the 
first building. Any delay in re-building, however, 
might be evidence of an intention not to resume the 
user. Ср. 251, col. 2.] А 

Ап interruption in user owing to a building being 
burnt down and having tobe re-built is nob an 
interruption within the meaning of Explanation (2) 


to section 16 of the Easements Act as the interrup-. 


tion in such а case is not owing to the act of seme 
person other than the claimant, [p, 260, col. ,.] 

Seeand appeal from the cesision of the 
Diatriet Judge, Kbandesh, in Appeal No, 2f 6 
of 1921, sonfirming a deeree passed b; the 
Second t lass, Subordina!e Judge at Bhusaval, 
in Civil Suit No 193 of 19:5 

Mr, P. V. Кате, for the Appellants. 

Mr. M. V. Bhat, for the Respondent, 


JUDGMENT, 


Міо вор, C, J.— The plaintiff sued to re. 
strain the deferdants from blos king up вег:аіп 
windowa of his house. 

The defendants replied that the plaintiff 
bad not aequirad а eomplete ‘prescriptive 
right to the light and air of the windows 
mentioned in the plaint so that they were 
entitled to bloek up these windows. 

The Trial Court granted an injunotion 
with regard to the windows of the western 
wallin the second storey of the plaintiff'4 
house. Ап appeal from this desision was 
dismissed 

In the Jower Appellate Court the only 
question argacd was whether the windows 
on the sesond storey of the plaintiff's house 
were Байё more than twenty years before 
August 1918 when the plaint was filed, 
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Apparently the question whether the enjoy- 
ment of light and air bad been eontinuons 
sinee the building of the sesond storey was 
not argued. 3 

In sesond appeal the appellants ' eontend: 
that the plaintiff had not pesesable enjoys 


. ment of the light and air Whieh he elaimed 


as an easement for twenty years, on the 
ground that the building was. burnt down 
in 1925 and re built, so that daring the 
period of re building there were no windows 
with regard to whieh the оза of l'ght and 
air sould bs enjoyed, There. doas not appsar 
to ba any antbo.ity, stranye to ғау, оп this 
quəstion, Admittedly, if the p'aiit ff bad 
already єс ,u'r:d an easemept of l'ght and 
air for cer.ain windows in the Lu'lding 
before it was burnt down in 1925, and had 
re-built his house with windows sorrespond= 
ing wth the oll winiows, he weu'd te 
entit'el to the same assess of ligat and air 
as that enjoyed by the old wirdows But 
ia 1905 the plaintiff was in the process of 
aequring an easemont of light and air for 
these windows, and sinse peaceable ег} y- 
ment for twenty years is ,nesessary, it is 
eontended that during the period cf re- 
Luilding he eculd not have enjoyed the 
aesers or use of light ani air to th3re 
windows,  Ssstion 15 of the Iodisn Ease- 
menta Ast says that the user most he 
peaecably enjoyed without. interruption, 
Eu; ‘interruption’ is defined in Explanation 
2 and it is eorceded hy the appellants that 
the interrvpticn in the ове”, owi:g to the 
buildiog having been burnt down and having 
to be re-built, wes not ‘an interruption 
within the meaning of the Hxplaratior, 
beesuse the interrustion to the user was 
net owing to the ast of some person other 
than the elaimant. The appellants’ argu. 
ment ssems ќо be that the period of re. 
building ought to have been deineted from 
the period of user. Bat I do not thick that 
this is correst, Hither the pericd of re- 
building must be ineluded in the twenty 
years, or the interruption in the user would 
stop time running in favour of the owner 
of the building, so that he would have to 
afresh aequiring a izh& by pres- 
sription to an easement of light and air: 
for the windowa of the new honse. There. 
fore this is а ease, where, owing to an 
accident, the person who was endeavouring . 
to aequire a right by preseription to an 
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easemént of light and air for the windows 
of his house was prevented during a short 
period from enjoying avy light and air as 
there: were no windows through whish he 
eould enjoy them. 

The ease of Andrews v. Watts (1), may 
-help us to deside this question, although 
the question there was whether the right 
to the access of light to a building whioh 
had bsen enjoyed through one window was 
preserved upon an alteration of tha build. 
ing. It was desijel that the answer t3 
‘that question depended on the identity. 
of light, noi on the idantity of aperture. 
Ths Judge after setting out the facts 
said: 

-“ Has there baan sash an altsration of 
his (the plaintiff's) premises, both in 1838 
and again still more sonspisnonsly in 1895, 
ato pravan: his aeqaisition of any right 
to gat over the defendint's premises at 
all. That, I thiok, must depend upon the 
proper sonstraction to Ыз put upon section 
8 of the Prescription Ast, which refers to 
asqaisition of rights of light, takan іп eon- 
nection with tha desisions of the Oour;s ia 
raspest of the mater. Itis said that, ers 
eest with regard to tha term nasessary for 
the asquistiion of the right, the Pressristion 
Ast did noi alter tho law asit exisied at 
the time the Aest was раз еі, І thiok that 
із probably true, bntif so, the Ast shows 
what the law at that tima was, вд far as 
the Act рогрэгів to state anything in esa- 
nee ion with it,” 

Then this ів the important passage : — 

. "I до поё thiok that any distinction oan 
..be drawn betweon wha', in tha way of 
‘alteration, involvas the loss of the right to 
light when onsa iadefeasibly — asquiced, 
ani what is sufficient to prevent the 
“-eoquisition of the right ducing the twanty 
years.” : 

Therefore paraphrasing these words, пәп. 
uaer during the twenty yeira mast be sash 
non uter аз would involya the loss of the 
right to light if i; had besa indafeasib:y 
ajquired. I may now refer to Goidari's 
Liw of Easements (7th Edition) at page 
253 :— 

" Mere non-user will not, in egary casa, 
pravent asquisition of an eisemant; bat, to 
have that еен, it must be coupled with 


(1) (1997) 2 Oh, 500 at рр, 508, 509; 76 L. J. Ch, 


676; 97 L, T, 428, xà 
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ucm23 ast indisative of an intintion to abandon 
the claim, ог it must be of sueh long oon 
tinuance, and so constant, as to indicate an 
intention not to resume the user. Non-nger, 
however, whish would not prevent asquisi. 
lion of an easement ateommon law, may 
oftan be sufficient to do so under the Pres. 
eription Act, whieh requires actual enjoyment 
fer the full period,” 

I do not think that tke last sentsnte in агу 
way weakens the весі of the last pessage 
of the judgment in Andrew: v. Waite (1), 
to whieh I hava referred, because it із not 
naessaary tuat there shonld be actual 
enjoyment of the right every momant of 
eash tweaty four hours during the twerty 
years, {donot suppose thatif the owner 
of a buildiag, who was seeking to aequire 
a right by praseription to an easement of 
light and air for his windows, want away 
for six months, and du.iag that time the 
shutters of the windows of hia house were 
elosed, such non-neer would stop time from 
running ia his favour. It seems to me, there. 
fore, that the question must depend very 
mush on the fastis of sash вазе, and that if 
ihe owner of a building, who, in the 
sourss of acquiring a right of easement 
by prescription is so unfortunate as to bave 
his house burnt down, begins immediately to 
re build his house and plaees the windows 
exaetly in the same position as the old ones, 
it may be eaid that he has been enjoying the 
assess and use of light and air eontinnously, 
and he will be entitled to proteetion after 
twenty years from the first building. If, 
however, there is any delay in re-building, 
then that might be evidense of an intention 
not fo resume the user, 

Tae appeal, therefore, muat be dismissed 
wish eosta. 

Saag, J,—I agrae, 


W. 0. A, Appeal dism‘ssed, 
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OALOUTTA HIGH COURT. 
Civiu Revision Оле No, 563 ок 921, 
Desember 19, 1921, 

Prete.t у— Mr. Justise Suhrawardy and 

| | Mr. Justise Onming, 
HARI CHARAN KARANJAI—PrAINTIFF 
— PavirioxEs 
versus 
BAHAR SHE.KH—DzrzNDANT— 
| Opposite Party 

Civil Procedure Oode (Act V of 1908), О, XLI, r, 27 
Additional evidence, admission of, in appeal— 
Appellate Court, discretion of — High Court, interference 
by. ; 

The power vested by rule 27 of Order XLI of the 
Civil Procedure Code in an Appellate Court to 
admit additional evidence is purely discretionary, 
and where, in exercise of that discretion, an Appel- 
lite Court declines to allow the production of 
additional evidénce, the High Court will not inter- 
fére on the grcund that the Appellate Court has 
acted with material irregularity in the exercise of its 
jurisdiétion. 

Rule against an order of the Court of the 
Sub-J judge, Rangpur, 

` FAOTS appear from the judgment, 

Babu Atul Chandra Gupta, for the Pati» 
tioner.—l beg to submit that the ers» elearly 
comes under sestion 115, Civil Prosedure 
Code, as the learned Jud ze bas adted with 
material irregularity in the exercise of his 
jur'sdistion in refusing (o take in evidense 
tke petitioner's pucca assount- books. I eon- 
tend that that was an illegal exersis3 of 
jurisdiation. Ті e petitioner had no opportuni! y 
to show that his ascounts are not w-rthless, 
The petitioner wanted to produce his puccz 
aseount-books to slear up eertain discrepaneies 
in the kucha aecount-booka. Your Lordship: 
ean lüterfere under the provision of slauss 
(c) of section 115, Civil Prosedure Cede. Tha 
learned Judge shonld have admitted and 
considered the additional evidenée the peti- 
tioner wanted to put in. | 

Babu Henendra Ohaülra Sen, for, the 
Opposite Party.—I ‘submit that your Lord- 
ships eannot interfere under sestion 115, Civil 
Procedure Code. Where is the illegal exer» 
tise of jwi dietion, or has there bean ary 
material irregularity? Refers to Order XLI, 
rule 27, This rale shows that the Appellate 
Court, to whish app: "ication for produetion of 
additional: evidense is made, is to be the sole 
and final judge. It is а matter of discretion 
whieh is vested in the Oourt. Refers to 
Upendra Mohan Ghose v. Gopal Chandra (1). 


(1) 21 C. 484 at p, 486; 10 Ind, Deo. (x. s.) 962. 
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Babu Atul Ohandr1 Gupta, vapliet briefly. ` 

JUDGMENT, —The fasts of this Rule ara 
as follows :— The plaintiff brought à suit for 
resovery of Rs. 145 alleged to be due on two 
unregistered bonds. Тав Court of first: 
instanee desreed the suit. Oa appeal the 
learned Subordinate Jadge dismissed the anit 
holding that eartain aossunt-books whish 
were prodaeod by the plaintiff were not 
reliable, 

The plaintiff has now moved this Court on’ 
the ground that the Jadge in the lower 
Appellate Court asted with material irrbgu- 
lariby in the exersise of his jurisdiotion* in 
réfusing to teks in evidenss the plaintiff's 
pucca assonnt- books to eleir a misapprehension 
whieh was oseasioned for the first time 
ducing the hearing of the appeal whish tbe 
pliiatiff had no previous opportunity of 
explainic g. ғ 


The fasts would appaar to bə these: the 
appeal was heard on the 20th May and jadg- 
ment was reserved. Then оп the 2?rd May 
the respondent apparen:ly for the first time 
asked to put ia esrtaia assount.bgoks whish, 
he alleged, would eloar пә tha dis. 
erepansies in the aseoiut-bioki whish he 
had already filed. 


The learned Vakil who urged this Rale 
states that th3 авзоопёв astually prodased were 
kucha aieounts and tho bsoks whieh he. 
then wanted to produsa were pucoa aesounte, 
The ]загпе1 Judge refased to sallow these 
books to be put in in evilenes. We are of 
opinion that in doing so it eannot be said 
that he as'el wish material irregularity. in : 
the exoreise of hi: jurisJietion, Order XLI, 
rale 27, ia the rule whish deals with admission 
of additional evidenea in the Avpollate Court 
inl tha role runs as faliow:: "Tha ‘partias to 
ап sppeal shall not be entitled to prodase 
additional evidenee, whether oral ог. 
dosumsntary, in the Appellate Court, Bat 
if (a) the Oourt from whosa decree the 
appeal is preferred has refased to admit 
evidénee whish ought to have bsea admitte, 
or (b) the Appellate Court requires any 
dosument to be prodasad or any witdess tà be 
examined to enable i$ to proaoansa ја ід ment, : 
9e for any other substantial sause, the 
Apopellite Јопгё may allow вив етііепзэ or. 
dosumenti»b» produsad or witness to ba 
eximiael. Clearly, therefore, admission of 
additional evideneg in appeal, is а matter , 
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within the di: eceticn of the Appellate’ Cour’; 
and there is further provision that where 
additional evidense is alloxed to ba produced 
the Court shall resord the reason for its 
admirsion, It is impossible to say that the 
learned Judge acted with material irregularity 
‘in exereising bis diseretion under the section 
in refusing to admit additional evidense 
three days after the argument had been heard 
and the appeal was reserved for judgment. 

The Rule is, therefcre, dissharged with 
eosta,  Heeriug fee one gold r otur. 


Ү.С A. 
Rule discharged, . 


LAHORE HIGH COURT. 
Sgooxp Osvia Aprea No, 1334 or 1918. 
November 28, 1921, 
Present ; —Mr. Juaties Abdul Raoof and 

Mr. Justice Martineau. : 
Musammct JIW ANI амр orners— 
— DEFENDANTS —APPRLLANTS 
versus 
MULA RAM ano ANOIEEa2—PLALINTIFF ;— 
R£sPONDENT2. 
Hindu Law—Minor girl—QGuardian lor marriage 
—Paternal uncle—Mother, 


_ Under the Hindu Law, the mother is, after the 
father, the guardian of her minor daughter and her 
right to select a bridegroom for the girlis prior to 
that of the paternal kindred. Р 

Sesond appeal from а desrea of the 
Distriet Jadge, Jhang, ai Sargcdhs, dated 
the 2nd February 19:8, reversing that of tha 
Јапіог Subordinate Judge, Sesond Olass, 
Jhang, dated the 2ad June 1917, and dearee- 
ing the elaim, ‘ 

Mr. Fakir Ohand, for the Appellants. 

Mr. Nanak Ohan}, for tha Respondents. 


JUDGMENT.—The plaintiff, wko sre 
the uneles of a minor Hindu girl, eue for an 
injunetion to restrain her mother Bhirawan 
and the Jatter’s father Wazir COhand from 
giving the girl in marriaga without the son. 
sent of the plaintiffs and defendants Nos. 4 
to 10. The First Court dismiesed the suit, 
“but the District Judge on appeal granted the 
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injenelion arked for. The defendarts hava 
filed a resond appeal in this Court. 

The lower Appellate Court’s desision 
sannot ke sustained. Under the Hinds 


‘Law, ike mother ie, after the father, tbe 


goardian of her minor daughter, and her 
right to seleot a tridegrccm for the girl 
is prior to that of the paternal kindred—see 
Rama Krishna's Hindu, Law, Volume II, 
page 4 6, and Acta Ranaganaikammal ү, 
Acha Ramanuja Aiyargar (1). She ів not 
required to eonsult or obtain tho aonsent of 
the girl’s urcles in this matter, 

' We accept the appeal, reverse the Севгев 
of tke lower Appellate Court, and rectcre tke 
desrea-of the, Triel.Conrt dismissing the guit, 
The rlaintiffs will pay the appellants’ costa 
throughout, б 

Е, >. 
Арреа1 accepted, 


(1) 11 Ind. Cas, 570; 85 M. 728; 21 M, L. J, 600; 
10 M. L, T, 57; (1011) 2 M, W, М, 285, 


BOMBAY HIGH COURT. 
. Bzooxp Civin Arrear No. 215 cv 1921, 
September 50, 1921. 
~ Fresent i— Sir Norman Maelecd, Кт,, Chief’ 
, . Jastice, and Mr. Justies Shab. 
GOTURAM RADHAKISAN—Pratnrire 
APPELLANT : 
. versus 
` BARKU DODHU-— DrrzzspAsT— 
, Кегрокрикт, - : 
Civil Procedure-Code (Act V of 1808), О. XXIII, r, 
$—Dekkhan Agriculturists’ Relief Act (XVII of 1879 )) 
s 12—Suiton pro-note against agriculturist—Admis. 
sion by defendant —Court, jurisdiction of, to inquire 
anto nature of admission. 


Where ib a suit to recover upon & promissory 
note agaihst'an agriculturist, to whom the provisions 
‘of the Dekkhan Agriculturisis’ Relief Act apply, the 
‘defendant admits the whole of the plaintiff's claim 
and. asks the Court to pass в decree in accordance 
with such admission, rule 3 of Order XXIII of the 
Civil Procedure Code does not oust the Court of, its 
jurisdiction from going behind the transaction and 
inquiring into the nature of the admission so as to 
satisfy itself-whether the admission is true and made 
by the -debtor with a full knowledge of his legal 
rights asagainst the oreditor, Гр, 268, col, 2.] 
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. Per Shah, J.—The provisions of Order XXTII, rule 
8 of the Civil Procedure Code, wherever they aro 
applicable, must be given effect to even in cases 


which are governed by the Dekkhan Agriculturists’ . 


Relief Act, [p 255, col. 2; p. 266, col. 1.] 

Seeond appeal from the desision of the 
Assistant Judge, Khandesh, in Appeal No, 
407 of 1919, confirming the decree passed by 
.the Subordinate Judge at Erandol, in Civil 
Suit No. 884 of 1911. 

Ме В G. Rao, for the Appellant, 

Mr. W. B.-Pradhan, for the Respondent, 


JUDGMENT. 

Macizon, С. J.—The plaintiff sued to 
resover on a promissory note, dated 29th 
Dasember 1915, Rs. 450 prinsipal, and 
Rs. 139 8.0 for interest, The defendant 
admitted the promissory note but denied 
eonsideration and prayed for an aescunt 
and instalments. The defendant is an agri- 
eulturist. "When the suit came on for hear. 
ing what was represented as & sompromise 
was presented to the Oourt, under whish 
the defendant agreed that he should pay 
the amount demanded, Rs. 589 8 0, and the 
eosts by instalments of Rs, 100 eash, In 
‘default of paying avy two instalments the 
whole amount was to be recovered at onse; 
interest at four annas per mensem was to 
run on the priveipal amount from that 
date until all the instalments had been paid 


um defendant was examined. by the Court 
and said :-- . 

"T have made the settlement, whieh I 
have understood, (and whieh) I admit, 
A deoreo may be passed aesording to it. 
‘At first I reeeived Rs. 200 (two hundred), 
thirteen years ago. No reseipt is passed 
showing what amount is paid. I do not 
remember, I do not understand assonnte, 
therefore, І have agreed to this settlement.” 

The Court passed the following order :— 

“Defendant is not able to say how much 
is due. to plaintiff. He has no presise 
knowledge as to the wasul peid. The trans. 
aetion is very old. I eannot in these 
eireumstanees allow the eompromise ав I do 
not believe that defendant has entered into 
it after fully understanding his rights.” 

The learned Judge then went into the 
merits of the ease and same to the eon. 
slusion that no eonsideration had been paid 
во the defendant for the -promiasory note 


fn ва, 2 
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That deoision on appeal was «onfirmed, 
The learned Judge said : 

"I think that the lower Court was per- 
“feetly justified in this ease in disallowing 
the sompromise (Exhibit 18) as it was no 
eompromise in faot at all; the defendant 
had disputed the amount of the elaim in 
this ease (Exhibit 11). When he was 
examined by the Oourt he distinetly stated 
that he had reeeived no вазі eonsideration 
at all under the, pro-note in suit, whereas 
plaintiff's ease was that he had paid 
a sash sonsideration of Rs, 450 at the time 
of the exeontion of the pro-note by the defend. 
ant in the presenss of the writer Damoo. In 
apite of this position of things we find 
defendant entering into а sompromise ad- 
mitting the whole of the plaintiff's olaim 
and agreeing to 
with all costs, and 1 fail to see how this 
ean be ealled a eompromise at all whieh on 
the very fase of it is sonspieuous for 
total absence of any mutual eonsessions in 
the matter,” 


He agreed with the finding of fast that 
no eonsideration had been puid. 


We have been referred to four deeisions 
of this Court on the question whether the 
Court san go behind a eompromise entered 
into between the parties when oneof them 
is an agrieulturist, and whether the Court 
is bound to pass a desree under what is 
now Order XXIII, rule 3, provided the 
provisions of the rule have been somplied 
with. In Gangadhar Sakharam v, Mahadu 
Saniaji (1) it was held that where в 
matter bad been referred to arbitration, 
without the intervention of a Oourt of 
Jusiiee, .by parties, one of whom. was 
an agrienlturist, and an award had 
been made thereon, any person interested 
in the award might, without obtaining the 
eonsiliator’s certificate, apply for the 
filing of tbe award ander sestion 525 of 
the Code of Civil Prosedure of 1882, the 
provisions of whieh were not superseded 
by seetion 47 of the Dekkhan Agrieulturiste' 
Relief Aet, Mr. Justice West said:— . 

"The Code of Civil Prosedure and the 
Dekkhau Ast being within the territorial 


(1) 8 B. 20; 8 Ind, Jur, 201; 4 Ind, Dee, (х. в.) 388, 


pay the whole amount ' 
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range of the latter Statutes in piri materia 
must be sonstrued together so as to give 
‘effect so far as possible to the provisions 
of eash, Another general prinsiple is that 
exeaptional -provisions are not fo ressive а 
. development to all their logical sonssquenees 
eontrary to the general prinsiple of the 
law. When these principles are applied, 
there is notbing to be found whieh pre- 
vents parties ‘from resorting to friendly 
arbitration instead of to the Couri,or to prevent 
the filing and,if need be, the enforcement 
of an award thus obtained," In Prajt v. 
Ganpati (2) a desree Lai kesn passed by 
the lower Court in terms of the eomprc- 
mise, Oa appeal to the High Court the 
deereo was eonfirmed. Bat Mr, Jastiee 
Chandavarkar said : — } 

“What the Court was askad todo was no} 
indeed to pass a desree on any. admission of 
the defendant but to make ore in terms of the 
sompromise. whieh, after trial eommensed, 
had baen deliberately entered into by the 
parties. A ocompromise means the settlement 
of a disputad elaim ” 

In Kisandas Shivram Marwidi v, Nama 
Hama Vir (3) the parties proposed eer!ain 
terms to the Court and a:ked for a deoeres 
but the terms were at varianes with вес» 
tion 15 B of the Dzkkhan Agrisulturists’ 
Relief Ast and the Subordinate Judge 
referred the question to the High Court 
whether he sould pass a deeree in such 
terms although the parties askəd him to 
do so, and it was held that it was not 
sompétent tothe Court to pass a decree 
in terms whieh were at varianse with seo- 
tion 15 B. 

` In Shi:ayagappa v. Govindoppa (4) a 
question arose with regard to -the exson- 
tion of a decree passed in accordanee. 
with the. terms -of a compromis», and as 
it appeared to the Bsnoh befora- whom: 
the question came for desision that the 
desisions in Piraji у. Gangatt (2) and 
Kisandas Shivram Marwadi v. Nama . Rama: 
Vir (3) were conflisting, tha question was: 


referred to a Full’ Bensb, and the quéstion. 
sonsiruad - 
the . 


which had been referred was 
by the Ful Bench ss referring -to 
Ae Ind. Cas. 527, 84 B. 502 at p. 505; 12 Bom, L.’ 


7 
y (8) um Cas. 651; 85 B. 190; 12 Bon. D. R. 1024: 


p. 
e 20 Hus Cas, 969; 37 B, 614 i» P 620; 15 Bom, ` 


INDIAN OÀSsS. 


258 


szotion 15 В, whisb 


spesial provisions of 
referred 


ware the only spesial provisions 
to in the statement of the sas» The 
effest of the desision was that if there 
was a sompromise made by partias who 
were su? juris it should be given effast 
to, and that the fast that tha desree 
was not in accordance with the provisions 
of section 15-B did not make it ualaw- 
ful. 
- It will ba seen, therefore, that nons 
cf these ‘decisions toueh the question 
whether the provisions of Order XXIII, 
rule 3, prevent the Court from going behind 
the transaction wen the defendant admits 
the whole of the  plaintiffr claim and 
asks the Court to pass a dseree іп ас. 
sordano3 with that admission. I do not 
think myself it ean be səid that Order 
XXHI, rule 3, onsts the jarisdiation of the 
Ccurt in this 6155) of eases from inquir- 
ing into the nature of the admission so 
аз to satisfy itself whether the admis:ion 
is trus and made by the debtor with 
a full knowledge of his legal rights as 
against the areditor. If, when the ease had 
been ealled on, the defendant said "f admit tha 
elaim and am willing that а déeree should be 
passed against me aosordingly" it is perfectly 
obvious that under seotion 12 of the Dekkhan 
Agrioulturists’ Relief Aet the Court would be 
bound to resord in writing its sonelusions as 
to,whether the admission was true aud made 
by the debtor with a full knowledge of his 
legal rights, and it seems to me to make no 
differenee that before he eame to Oourt the 
defendant has written down & paper to that 
eífeet and produses it in Court when the ease 
is ealled on, I think myself, therefore, that 
provided it is perfectly elear that the whole 
of the plaintiff's elaim is admitted, the Court 
ean go behind the transaetion even though an 
application is made to resord an agreement 
under Orde XXIII, rule 3. In this sss» the 
evidenee shows that the defendant signed a pro: 
missory-note without reseiving any eash во ag 
to admit his liability for a sertain old transas: 
(tion the nature of whish he seems to have been 
entirely ignorant of. I consider, therefore, 
that the deeres dismiesing the suit was right 
and thé appeal should be dismissed with sosts. 
Suas, J.—I eonsur in the order proposed. I 
have felt some diffisulty in eoming to this воп. 
elusion besause i$ seems to moe that assording 
to the deeisions -of this Court the provision: 
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of Order XXIII, rule 3, wherever they ara 
appliaable, must be given effaat to ezan іп 
eases whieh are governed by the Dakkhan 
Agrisulturiats’ Relief Ast, The priasiple has 
baen suffisiently reaognised in Gangadiir 
Sakharam v. Makaiu Santaji(l), Pirai v. 
Gonpiti (2) and Skisayagappa ү, Qovindappa 
(4). In. spite of the ,oLs»rvations іп 
Kisandas Shivram Marwadi v. Nama 
Ram: Vir (3), which sonfliot with that view, 
I shink that-the Oourt would-be bound even 
in oases, governed by the Dekkhan Agrieul. 
tarists’ Relief Aoi to give effest to the рга; 
visions “of Order ХХ .П, rale 3. Thus іп any 
puit where it is proved to the satisfastion 
of the Court that à snit has been adjusted 
wholly or, in part by a lawful agreement or 
sompromise, the Court shall order such agree- 
ment or seompromise to be resorded and pass & 
fleeree in aesordanos therewith 80 far as it re- 
lates to the suit, . 


“The question, however, that arises on 
the speeial fasts of ‘this ease is. whether 
the nature of the agreement between the 
parties is within the Beopa of rule 3 of 
Order XXI, In substanse the defendant 
in the present case, who ia an agrieulturist, 
has admitted the whole of the slaim by the 
agreement in question. І say this in site of, 
the fasi that there is a provision in the 
agreement aa to the payment of the amount 


by way of instalments, I do not desire to. 


lay down auy -general proposition that 
such anagreement would never fall within 
the scope ofrule З in cases governed by the 
D.kkhao Agricallurists’ Relief Aet, Bat 
having regard to the fac's of this ease, and 
the view taken by the lower Oourts that sube. 
stantially the defendant admitted the whole 
of the claim, it seems to me that it was an ad: 
mission of the.slaim within the meaning of 


section l2 of the Dakkban Agricilturiats'. 


Бене Асу. Theapolicationof that section 
is nob n: e:ssarily exeladed in such a взе. 
If in spite of the provisions of Order XXIII, 
rule 3, the applieation of section 12 is 
not excluded, it would be open to the Court 
under the provisions of that sestion to 
consider whether the debtor has made the 


admission with a fall knowledge of his legal. 


rights as against the ereditor, and unless 
the Cour? is satisfied on that ponit, ithe 
Conrt wcu'd not be bound to assspt the, 
admission of the debtor, but would boe at: 
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E 3 
liberty to inquire into the ease as reqaired by 
that section. 

In the present-ease on the evidenes the 
Courts have found that the dsbtor admitted 
the візіт without full knowledga of his legal 
rights, and that finding must ba atcopted in 
аєсой appeal as a firding of fact, The 
.wtole question whieh has presanted diffisulty 
to my mind is whether in view of the adjust: 
ment of the elaim between tke parties the ap- 
plisation of sestion 12 of the DakxhanAgrignl- 
turista’ Relief Ast was notexcluded in virtua 
of the provisions of Order ХХІІІ, rvls. 3, 
Baton the special faa's of this ease, as I haya 
paid, it does not seam to ma that the applisa- 
tion of that sestion was nesessarily exelidad. 
lf that section applies it is clear that the 
conslusion reashed by the lower Oourts is 
really a conelusion based on the eireumstarces 
and the evideno» in the case wh‘ch mus be 
aceapted. 

W, С. А, 

Appeal dismissed, 


. LAHORE HIGH COURT, 
' Бесоир Civic Apparat No. 2447 oF 14917. 
"December 13, 1921, 
.T'reseni; — Mr. Justise Ohevis and 


Mr. Justige Campbell. 
NAZIM AXD oranes ~ DEFA£NDANTA— 
APPELLANTS 
tersus 
ABDUL HAMID AND OTHERS — PLAINTIFFS — 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O XLI, т. 10 
—Order rejecting appeal for failure to furnish security 
jor costs, if :appealable—Pauper appeals—Applica- 
tion of О. XLR т. 10 to such appeals, 


No appeal is competent from an order, under rule 
10 of Order XLI, Civil Procedure Code, rejecting an 
appeal for failure to furnish security for costs, 
[p. 257, col, 1.] 

Order XLI, rule 10 is, however, nob applicable to 
pauper appeals and яп Appellate “Court, exercising 
powers under tHe rule in case of pauper appeals acts 
illegally and with material irregularity. үр. 257, 
col. 2, 

" Nusseerooddeen Biswas v Ujjul ‘Biswas, I7 W. R, €8, ~ 
approved. 

Seshayyangar v. Jainulavadin, 3 M. 68; 4 Ind, Júr, ` 
507; J- Ind. Deo. (x. з.) 603 and Srinivası:Bastrial Y". 
Subramunia Aiyar, 17 М, 1, J, 033, dissented-frows) 
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` Hafizan v. Abdul Karim, 12 0, w. ‚ 163; Г. C. 
Lh. 1.812, Khemraj v. Kisanlala MORE 42 Ind. 
Cas. 67; 42 B. Б; 19 Bom. L.R 771, Lekha v. Bhauna, 
18 A. 101 (F. В.): A. W.N. (1895) 28%; 8 Ind Dec. 
(x. в.) 778 and Firozi Begam v. Abdul Latif Khan, 80 
А. 143; 5 A. L. J. 109; A. W. М. (1908) 53; om. L. T. 
221, followed. 

Boacnd appeal from the деа of the 
Distriet Judge, Delhi, dated the 31st January 
1917, affirming that of the Subordinate 
Judge, Second Class, Dalhi, dated the 22nd 
July 1916, desreeing the claim. 

. Mr. Rup Ram, for tbe Appellants. 

. Lala Moti Sagar, R S , for the Respondents. 
. JUDGMENT,—Three minors, children 
of Muhammad Umar, were permitted by 
the Distriet Judge of Delhito appeal against 
a deoree of the Subordinate Judge n forma 
pauzets, Subsequently, the sussescor of the 
Juige who gave this permirgion orderei 
the appellants to give ceeurity for sosts and 
oh {Беїг failure to бо во dismissed the appeal 
(he should ‘hava said rejected) under Order 
XLI, rule 10 (2). The appellants filed a 
petilion for revision in this Court on 
30th April 1917, within thirty days of the 
District Judge's order, and were granted 
time for putting in an appéal, whish is 
now before us together with the revision 
petition, 

с Counsel on both sides are agreed that no 
appeal lies from an order. rejesting во 
appeal for failure to furnish seéurity for sostas 
.8nd Lekha v. Bhauna (1) and - ~Fesozt Begam 
v» Abdul Latif Khan (2) ara “élear author- 
ities to this effeet, Woe acsordingly disniies 
the appeal and proseed to take up oti revision 
the question whether Order XLI, rule 10 ‘s 
applicable to pauper appeals. Frina facie 
it ia ancmalous for a Court, .kaving held 
that an appellant -is too poor to afford the 
Gourt fee payable on his appeal, to cxpectk 


him to be able to find security for the eosts of | 


the euit. 


Tte earliest authority is а eace of 1871 ` 


reported as Nussecrcoddeen Eiswcs v, Ui ul 
Biswes (8). It was laid down that the 
provisions of the Code then in forca relating 
to tke power of an Appellate Oourt to 
demard ecourily for oosts were ircousistent 


*'(1) 18 A. m (F. В.}; A. W. N. (1895) 288, 8 Tnd, 
Dee (к..в.) 7 
2 0:42180 А. ск І, 7.19; А. W. М. (1968) 5°; 
aM. L. T, 221. 
*(8) 17 У, B63: 
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with and, therefore, did not apply to thcse 
relating to appeal in forma pauperis. 

Thia judgment was dissented from in 

Seshayyangor v. Jatnulavadin (4) afterwards 
followed in Erinivasa Sostrial v. Subramania 
Атулт. (5) wkere it was held that Appellate 
Courts have power to require seeurity for 
sosts_from pauper appellants but should usa 
it only on very spesial grounds. 
- То the ecntrary was a desision by the 
Caleutta High Court in а oase very 
similar to the one before us, Hefizin v. 
Abdul Кот (5) that in making an order 
under sestion 380 of the old Code fcr a 
pavper appellant to furnish sesurity for 
sosts the Court below had asted in iha 
exercise of its jurisdiction illegally and with 
material irregularity. Finally the Bombay 
High Court has held that Order XLI, rule 10 
does not apply to pauper appeals in Kienras 
v. Kiscnlala Surajmal (7) siting i in support 
of that view an English ease Wille v. St. 
John (8) in which the Master of the Rolls 
had ruled that the grant of permission to 
appeal in forma pauperis rendered а previous 
order to give sesurity for eostas no longer 
operative. 

We have no hesitation in following she 
two authcrities last quoted and hold thst the 
order under consideration was illegal. It ia 
aesordingly set aside. We make no order, 
as to ccsta of either the appeal or the revi- 
sion, 


. RN 


Apreal dismissed; 
Reviston accepted, 


is M.66; 4 Ind, Jur, 607; 1 Ind. Dec. ‘x &) 
608. H 

. (B) 17 M. L. J. 588. 

(6) 12 C. W. N.163; 7 C. L, J. 312. 

(7) 42 Ind. Cas. 67; 42 B. 5; 19 Bom. L, R. 771, > 

(8) (1910) 1 Ch. 701 агр, 74; 79 L. J. Oh, 49; 
102 L, T. 6 7; 64 8.4. 457; 26 T. L, R. 405. 


` 
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MUKUNDRIKGH t, PREMD.8, 
NAGPUR JUDIJIAL COMMISSION 5R'3 
* N COURT. 
бвлокр Civin, AePzan No, 400 or 1921. 
April 28, 1922. 
Piesent ; —Mr. Batten, J. О. 
Thaxur MUKUNDSINGH ахо ANOTHER— 
'o PIAINDFES-— APPELLANTS 
versus 
Иоћа Е PREMDAS—DszrzspA. T— 
RESPONDEAT, " 
- Hindu Law—Endowment —Income of village credited 
fo temple for 60 years but not regularly—Debutter 
property. 
- The fact that fcr the last 60 yéars credits, 
varying in amounts, have been made, not regularly 
every year but only in certain years, from the 
income of a village to а temple, is insutficient to 
prove that the village is debutter property. [p. 256, 
col. «J coUe 
Konwar Doorganath Hoy v. Ram Chunder Sen, ? C. 
841; 41. А. `2; LInd Deo (х. в 508 (D. C.), Muddun 
Lal v Sreewutty Romul Bibee, 8 W. R. 42, Ram 
Pevahad Doss v. Sreehuree Doss, 18 W. R. 88Р, reforred 


Abhiram Goswami v. Shyama Charan Nandi, 4 Ind; 
Cas. 249; 86 C. 10045 10 О. L.J. 28 ВА. L, J. 857; 
1. Bom. L В. 1284,79 M. L J. 5 0; 140, W.N. 1; 
86 I. A. 148 .Р. C.), distinguished 


- <.Аррваї from the deoree cf the District 


Judge, Saugor, dated the 18th April 1921, 

in’Civil Appeal No. 16 of 1921, : 

. Mr. M, Gupta, for the Appellante, 

* Mr. 9. L. 3ubhedar, for the Respondent. 
JUDGMENT.—This appeal arises" ouf 

of a suit brought ona mortgage, dated the 


28st November 1914, exeeutéd in~ favour 
‘óE the plaintiffs by Mahant Bindrabandas, 


ehela of Mahant Raghubarsaran, resident 
of Bindrabanbsgb, Saugor. The sonsidera- 
tion for the mortgage was Rs, 3,999 and 
the purpose of the loan was said to be 
for eertain works and repairs to the temple 
in the Bindrabanbagh. The property mort- 
gaged was an 8 annas рай? of Maozi Uldan, 

The fasts of the ease are given fully 
in the judgments of the two lower Oourts, 


The main issue with whieh we are eoncerned ` 


in appeal is Issue No. 2 wlish is to the 
effect: "Whether the village Uldan (8 
the idol estab. 
lished in the Bindrabanbagh or to the 
deseased Bindrabandas, chela of Raghubar- 
sarandasP" Тһе question embodied in the 
other issues was, whether the loan was 
justified by legal necessity if the village 
Dldan was the property of the idol. The 
learned Subordinate Judge held tka} the 
village mortgaged was the private property 
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of the mortgagor and -waa not the. debutiar 
property of the temple. This finding was 
upset by the Distrist Judge in appeal, and’ 
there is a concurrent finding of both the. 
Couris that the loan- was rot for legal 
neeessity, M . : | 
The main quesiion argued in appeal is, 
whether the village is the property of the 
temple or the private property of ihe 
mortgagor. The history of the village is 
given in the judgments of the two lower 
Courts. It besame the property cf Mahant 
Janki Sewak in 1844 A, D; it had previcuely 
teen held by members cf other families. 
In 1£55 А, D. Mahant Janki Sewsk was 
sucozedcd by Mekcnt Mohandas who in 
his turn was susceeded in 1830 by Mahant 
Ragbubarserar, At :the first Settlement 
in 1861 the jroprietary rights in the 
village wero ecnferred бп Mahcnt Raghu- 
barsaran who was. sunesteded in 1893 
A.D. by the mortgagar, Mchart Bindra- 
bandass ; he died in August 1918 and was 
siseeeded Бу the present defendant, Premdasa, 
Admittedly, the ecverael: Ме ат (з nbove- 
named havo also keen the’ managers of 
the temple, and, besides the villege in suit, 
there are other villages held by the 
successive Mahants; ав the Distrist Judge 
says: “Mahart Bindrabandass held the 
entire villegss of Tilli and Belai in muafi: 
right, the entire villages of Uldar, Ohandra- 
pur and Salaya and shares in Bahera,: 
Bijapur and Padwa in ma/gi:zart rights,” 
Admittedly, there is nothing in the first 
Settlement papers to show that the pro. 
prielary rights were eónferred on Mahant 
Raghubarsaran as representing the temple, 
The question whieh was desided at the 
Settlement was whether the propristary 
rights should be sonferred on the line of 
Makhanis who held the vilage віссэ 1844 
or on other elaimants, Both the lower: 
Courts are right in holding that the. воп- 
ferral of proprietary rights would not affeet 
the nature of tke terms on which the 
village was previously held by Raghubar- 
saran, The subsequent mutation proceedings 
are also in the name of the Mahant for 
the time being and do not show that ће 
village was held on behalf of the temple. 
Both the Settlement resord and mutation 
proeeedings are sonsistent with the sagé: 
of either side, The Distriet Judge asye; 
“There is nothing to show why malguearg’ 
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righta were conferred on the Mahant 
personally and not on the temple of which 
he:was a Mahant and, in the absense of 
sush evidense, one must turn to the eondust 
of the Mehanis and see whether Ragubar- 
ввгап and his suecassors used the profits 
of the village for their own purposes or 
for the benefit of the temple of whieh 
they were the Mahanis" There is, ad. 
mittedly, no evidenee on the part of the 
defendant to show that the village was 
Originelly aequired as debutiar property. 
The first Court rejeeted, ав сої being 
regularly kept in the sourse of business, 


the aesounts of the temple produesd to 


prove that the profits of the village used 
io be paid to the temple. The Distriet 
Judge hae, however, admitted these assounts 
in evidenee, and very rightly so, and the 
learned Oounsel for the appellants does not 
dispute their admissibility, The  Distriet 
Judge says, as regards these’ aesounts: 
They show beyond doubt that the Mahants 
of Bindraban temple have for the 
last 60 years looked on Mauza Uldan ав 
belonging not to themselves but to the 
temple of whish they have baen the Mahants, 
Respondent himself as a witness has deposed 
that he looked on the village Uldan as the 
property of the temple when he made the 
joan on the mortgage sued upon.” 


` The, learned Oounsel for the respondent: 


also relies on the above admission of the 
plaintiffs,--bat this opinion previously held 
by the plaintiffs does not in any way 
preslude them from pleading and establish. 
ing their legal rights, It is urged for the 
appellants that the aseounts, so far from 
Showing that the whole іпвоше of Uldan 
has always been set apart for the purposes 
of the temple, dono more than show that 
some eredits have been made from the 
village in some years to the temple, This 
eontention is undoubtedly sorrest. The 
aesounta were begun in Sambat 1916-17, 


eorresponding. to 185960 А. D. Then, 


there is а gap and the next ascount is 
for Sambat 1925 (1868 A. D. The 
&ssounta for Sambat years 1954 to 1980 
are nof fortheoming and there is a gap 
betweeu the assounts of Sambat 1933 
(Exhibit D 25) to those of Sambat 1938 
(Exhibit D 26), The asecunts of the village 
jtsel€ have not been produesd and there is 
gortainly nothing to show that the whole 
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profits of the village were eredited to the 
temple. There is no repetition of the same 
figures from year to year and there is 
nothing to show the ratio of the amounts 
rescived by the temple to the profits of 
Uldan, There ia a surprising variation in 
the amounts received in different years; for 
instanse, in 1953 (Exhibit D 30) the only 
reeeipt is for Rs. 55. In Sambat 1954 
(Exhibit D 31) the  eredit to the temple 
is ‘Rs. .267, and in 1960 (Exhibit D 32) 
Ез. 29 only, The Distriet Judge is, there- 
fore, overstating the oase when he says 
that the aesounts establiah that the profits 
of the village have for the last 60 years 
‘been eredited to the temple. 

- In Konwar Doorganath Roy v. Ram Ohunder 
Sen (1) their Lordships of the Privy 
Counsil observed: "But supposing it to be 
taken that the rents of this. mahal were 
applied during the period that the witnesses 
speak of to the worship of the idol Radha 
Mohun, that. fast із by no means suffisient 
to establish the onus whieh lies upon a 
party who seta up the ease that property . 
has been inalienably sonferred upon an idol 
to sustaia its worship." In Muddun Lal 
v. Sreemutty Komu} Bibee (2), itis observed: 
"We do not may that the mere fast of the 
proseeds of any land being used for the 
support of au idol is proof that those landa 
formed an endowment for the purpose ; but 
where there is apparently good evidense 
going bask for more than half а eentary 
that the land was given for the support 
of an idol, proof that from that time the 
proeseds had been so expended would be 
strong eorroboration.” In the present ease 
there is no other evidenee of the endowment 
at all and the evidenesdoes not show that 
fhe whole prosesds of the land were given 
for the support of the idol. The same 
principle was recognised by the Privy 
Oouneil-in Abhiram Goswami v, Shyama 
Oharan Nandi (3) where it is was said: “The 
mere faet of the proseeds of any land being 
used for the support of an idol may not be 
proof that those lands formed an endowment 
for the purpose, but it is afaes that may 
well be taken into sonaideration when, as 


(1) 20.841; 4 I. A. 52; 1 Ind, Deo, (N. s.) 508 (Р, O.) 
(2)8 W. R 42, 

.(8) 4 Ind. Cas. 442; 86 С. 1003, 10 О. 1, 7, 284, 8 
A. D, J. 887; 11 Bom. L В. 12:4; 19 M. L. J, 530 14 
C, W, х, 1; 86 Lb Aa 148 (P. с.), 
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KESAR MAL-SHANKAR DAS v, HUKAM OHAND-BADBI Nara. 


in this ease, the intention of the founder 
has to be gathered from an anoient dosu 
mert expressed, fo say the least, in ambi- 
guous language.” Here there ia no ancient 
dosument, In Ham Pershad Doss v. Srechuree 
Do: (4) it was observed: “It may be that 
& portion of the profita of the lands in the 
possession of the defendant had been for 
some time used for the worship of the idol ; 
but that sireumstanee eannot impose on 
the respondent the liabilities attashing to 
the offiee of a shebati.” 

Having regard to the view of the law 
expressed in the above rulings, the evidenee 
embodied in the aesounts is legally insuffi- 
eient to prove that the village of Uldan is 
debuttar property. In this view, it is unneoer- 
sary for me to dissuss the question of legal 
nesessity. For these reasone, I set aside the 
desree of the Distriat^ Judge and restore the 
deeree of the Subordinate Judge. The date 
for payment will ba altered to the 22nd of 
August 1922 and interést up to that date 
should be added to thé desretal amount, The 
defendant must pay the plaintiffs’ eosta in all 
Courts and pay his own costs, 

8. р, 


| Decree зві aside, 
(4) 18 W. R. 399. 
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LAHORE HIGH COURT. 
Civi, Revreros. No. 693 of 1919. 
June 9, 1°20, 
Freseni : — Mr. Justice Wilberforae. 
Tye Fina KESAR MAL-SHANKAR DAS, 
пнкойен CHUNI LAL-—PrAINTIFFJ— 
PETITIONERS 
VEFSUS 
Tus Figu HUKAM CHAND BADRI NATA, 
тнвопан BADRI МАТН —DrrgNDixT;— 
RESP’ NDzNTS. 
Appellate Court, judgment of, based on inaccuracies 


—High Court, power of, io set aside—Arbitration— 
Revision— High Court, when, will interfere. 


The judgment of an Appellate Court which is 
based entirely upon inaccuracies or misunderstand- 
ings is vitiated thereby, and cannot be upheld 
by the High Court; and although the 


High Court is reluctant to interfere on revision in. 
arbitration cases, it will nevertheless dc so in the 
event of such gross and material irregularities, 


Petition, under tection 44 of Aet III of 
1914, for revision of the order of the Distriet 
Judge, Amritsar, dated the 220d August 
1919, zfürming that of the Subordinate 
Judge, First Olase, Amritsar, dated the 14th 
March 1919, 

Dr: Gokal Ohand Narang, for the Peti. 
tioners, 

Dr. Nond Lal and Lala Arjan Das, for tke 
Respondents. 


, JUDGMENT,—In this oase the parties 
referred thé dispute to the arbitration of a 
single arbitralor то gave an award in 
favour cf the firm Kesar Mal. Shankar Dae, 
for Rs. 3,350 and this firm filed,the award 
in Court, The defendant.firm, reprecented 
by Badri Nath, made many objestions to the 
award all of which have been desided in 
favour of the other party except that the 
lower Appellate Court bas held that the 
arbitrator was guilty of miteonónes and 
thet bis award was bad, incomplete and’ 
based on hasty «onelusiors. The lower 
Appellate Court, therefore, refused to filo the 
award and the fim Kesar Mal Shankar 
Das bas applied for revision on the ground 
that the finding of the lower Appellate Conrt 
is based meré]y cn eorjseture.and not on any. 
materials on the record. 

The lower Appellate Court has stated that; 
the defendcant-firm claimed Rs. 8,143, but 
the arbitrator cub down this elaim to 
Re. 3,350 withcut any rbyme or reason, Ib 
aleo roticed that in another suit on the 
san e tubject matter a losal Commitsioner. 
had determined a much higher figure. The 
lesrned Judge fnriker stated that tke 
ürbitrcter dees поё aprear (о have examined 
the witreeres of the parties nor their ascount- . 
bocke ard that ke did not even rely on the. 
acscunt-tocks of tbe partier. Farther, that Ee 
had ro business to make а private enquiry and , 
did nct refer (о dcenmente, The only, 
wilress who пабе ару statement on the 
question déalt with by tbe lower Court was, 
the arbitrator himeelf. He гҺоже, — 

(1) that he examined the account-becka 
of the pertics for four csyr; 

(2) that he did not cxcmine (he witnesses ; 
Ícr the Frrlies Есоасве nore were produeed; 

(3) te assigns gccd reasons fcr eutting . 
down tho defendant's claim, ramely, that, 


Vel, LEVIN) 
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‘there were many over charges which the 
defencant himeelf admitted, and that a sum 
of money alleged to have been sant by the 
defendant had not been sent; 

(4) the arbitrator, itis true, did not rely 
on the aseount-books of the defendant which 
hs.sonsidered did not represent the true 
fasts, but he was perfeetly entitled to do 
80; 
(5) there is nothing whatever to show 
that the arbitrator made asy private en. 
quiry ; 

(6) the learned D'strist Jadge states that 
the arbitrator did not refer to dosumsnts 
in his award, but an arbitrator's award 
is not a judgment and this also was totally 
unneeesrary, 

From the above deseription of facts it 
appears that the District Jadge based his 
finding on an inasecrate asscunt of the 
arbitrator’s statement made by some Counsel, 
or that he ertirely misread or misunderatosd 
the arbitrator's statement. 

Та the above cireumstanser, it is obvious 
that the judgment of the lower Appellate 
Court, being entirely besed on inaesuraoies or 
misunderstandings, is vitiated thereby and 
@annot be upheld. Muah ав this Court ia 
relustant to interfere on revision in arbitra- 

` tion cares it is compelled todo во in sir- 
sumstanaes of gross and material irregula- 
rities. I, therefore, accept this application for 
revision and set aside the deeision of the 
lower Appellate Court and order the 
award to ba filed and a deeree be 
passed thereon, Tho plaintiff will obtain 
his soets in all Courts, 


B. D, Revision accepted. 





NAGPUR JUDIOIAL COMMISSIONHR’S 
COURT. 
First Оту. Apegat No. 57 or 1921, 
Јаве 16, 1929, 
Present; —Mr. Hallifax, A. J. О, 
BIH ARIDAS—Derenpanr No 1— APPELLANT 
єана 
BAJRANGDAS ano OTEEES—PLAINTIFFS— 


Юк генрахта Nos. 2 -- 4— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 97—Pre- 
liminary and final decrees— Appeal from preliminary 
decree alone, when maintainable 
Where there are preliminary and final deorees in 
the same suit, an appeal against the preliminary 
deoree alone cannot be maintained, unless ib is 
instituted before the passing of the final decree. 
[p. 262, col, 1,1 ` 7 ` 
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Appeal from an order of the Firat 
Sab.Judge, Bilaspur, dated the 2&th June 
1921, in Civil Suit No. 52 of 1921. 

Mr. M. Gupta, for the Appellant. 

Messrs. M. R. Bobde and B, R. Agarwala, 
for the Respondents, 

ORDER.—In this eate а preliminary 
dearee for partition was passed on the llth 
of April 1921 Тһе first defendant, who alone 
contested the suit, filed the present appeal 
against that desrea on the 18th of July 1921, 
having in strict assordanee with the insom- 
prehepsible eustom of the Indian litigants, 
waited till the very last possible day, 
althougb, in the meantime, the partition 
had been made and a final deeree bad 
been pastel on the 28th of June 1921. 
He has not sppealed against that final 
deeree and the Jearned Pleaders for the 
respondents raised the objection that no 
appeal will lie against a preliminary deeree 
after a final deeree kas been passed, Put 
a great deal mcre presisely, the oontention 
ir, that an appeal against a preliminary 
deoree eannot sueeeed, or its suesess 
would at the best be meaningless, if a 
final deerse Fad been passed before it 
was filed and no appeal had been filed 
against it within the time allowed ; it is eon. 
seeded that if the final dearee is passed after 
the appeal against the preliminary deeree 
is filed no appeal would be required 
against the final deorse, as the matter 
would already have passed wholly into 
the jurisdiction of tbe Appellate Oourt, 
The position taken ie, in short, that, by 
resron of sestion 97 of the Civil Proeednure 
Code, there must be an appeal against toth 
deerces unless the appeal against the 
preliminary decree is filed before the 
final deoree is passed. 


The view of the Culcatta High 
Court, stated in Mackenzie v, Narsingh 
Sahet (1) ie, thet the suceess of an 


appeal against the preliminary deeree like 
that now under consideration . would Бе 
meaninglese, for the final desree would still 
stand gocd as it eculd not be upset in any 
such indirect way as the reversal of the 
preliminary dcoree on whieh it is based, 
Tke judgment took по  aesount of 
seotion 97 of the present Code cf Civil 


(1) 1 Ind, Cas, 413; 86 0. 762; 10 0,1, J, 143, 
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‘Procedure as it dealt with the state of 
‘ thingd existing before that Code came 
into forée, when it was the praatice of 
that High Court to allow a preliminary 
“deeree to be attacked in an appeal againat 
the. final decree. That, however, does not 
"afest the main reasoning of the judgment 
' leading to the eonslosion that an appeal 
"against the preliminary decree lon» is 
‘not 'guffüeient, . 

' The High Oourts of Allahabad and 
Madras have laid it down in Uman 
“Kunwari v, Jarbardhan (2) and  Raméen 
iy. Veerappudian (3), that in a cise like 
‘the present it is not  neeessary to file 
‘two.appeals as the final deeree could not 
‘pessibly be regarded as still standing 
‘after the removal of the whole of the 
‘basis on which it stood, the preliminary 
‘decree, The reaconing itself seems unimpeash- 
‘able, but it proeeeds cn the assump- 
tion that the preliminary desree is always 
‘the basis of the final desree, This also 
“would sesm. & perfectly justifisble sssump- 
"tion, but the Calcatta case of Khirodamoyt 
‘Dasi y. Adhar Ohandra Ghose (4) shows 
‘that it is not, There the plaintiff saed 
‘for partition of certain property whiah be 
‘alleged was joint; the more valuable part 
‘of it had bsen ‘transferred by the first 
defendant to another defendant, wko 
‘pleaded that it was the ceparate property 
of. the frat defendani; this was held 
proved, and the plaintiff was given a pre- 
liminary deeree for partition of tke lesa 
valuable part of the property only; he 
‘allowed a final decree to te passed dise 
‘missing the ,snit for default end then 
lodged an appeal sgainst the preliminary 
deeree, claiming that it should have ordered 
the .pertition of the whole property, In 
that case ло alteration of the preliminary 
"deerée ‘could possibly have affested the 
final deeree dismissing the suit. 

I Hold, therefore, that where there 
ere preliminary and final desrees in the 
“game suit an appeal against the pre- 
liminary desree alone eannot be maia- 
tained unless it is inetitnted before the 
' passing of the final desree. That, however, 


» (2) 80 A. 479; 5 A. L. J, 447; A. W, №, (1908) 195; 
4M. L, T. 162 Е. В 
(3) 24 Ind. Cas 394, 87 М. 456; 11 M. L. T, 69; 22 
M. L, d, 217: (1912) М. W, N. 117 & 530, 
ч 21. Ind, Cos. 518, 18 C, 14 d, BER, 
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dces not nesessarily mean the ditmiseal 
of the present appeal. The learned Coun- 
tel for the appellant stated that, if him 
contention that he is поё bound to appeal 
againet the final deoree should not pre. 
vail, he is prepared to file that appesl 
now, with an application for its admission 
under rection 5 of the Limitation Act, 
and I cannot at present see how, in the 
eireumstanrces of tbe present care that 
spplieation could be refüsed. I, therefore, 
allow the appellant a period of ‘thirty 
days, plus the time neeossary to obtain ^ 
copies of the final decree and the judg’. 
ment оп whish it is bacei,. within which 
to file an appeal against tbe. final decree, 
If it is daly filed and admitted, this’ 
appeal will then be further considered 
along with it. ; 


Order accordingly. 


PATNA HIGH COURT. 

Lerrers Patent ÁsPERaG No. 95 or 1921. 

| Apri] 27, 1922. 

Present i —Sir Dawson Miller, Кт, Chief 
Justice, and Mr. Justice Adami, 
OHAMAN LAL aND oYuERS— 

APPELLANTS 
16r$u4 
KAMARUDDIN MIAN 
— Bs pPhND*NT. 

Morlgage-decree obtatned before but executed after 

of both 


After a mortgage-décree was obtained but before 
it was executed, n money-decree was obtained and 
executed and the mortgaged property was purchased 
in execution sale by the -holder of the money. decree, 
Then the holder of the mortgage-decree executed hia 
decree and purchanod the sse property himself : 


Vet; L.XVIT] 

. OBAMAN LAL t. KAMARUDDIN MIAN, 
^ Held, that the later sale, which was in execution 
of the mortgage-decree must prevail, inasmuch as 
“the holder of the rmoney-decree, having purchased 
the property when the mortgage-decree was in 
- existence, must be taken to have purchased it sub. 
‚ ject to the mortgage charge. ( p. 263, col. 2.] 


Messrs. Naresh Oh. Sinha and G. О, Pal, 
for the Appellants. 


` Syed Mchamed Tahir, for iko Respondent. 


JUDGMENT. 


Miter, О. J.—In this care the plaintiff 
was tie mortgzgea of a cartain holding 
ocrupied by one Rimlal Chamar, а tenant, 
and in August 1911 the plaintiff sued on his 
.mortgege-bond and obtained a deoree agaiast 
„Ramlal ObLamiw' ard his two minor sors. 

""WWhilst that .deeres was in exis'e-cs and 
before it was ex:cuted, a fractional landlord 
ofthe mortgaged property sued for rent, 
‘obtained а decrse and brought the holding 
to sale, and in Augast 1914 in exesution of 
the decree the defendant purchased the 
prop:r'y. The deeree u-čer whieh the 
defendant purebased was that of a so sharer 
landlord sning for his share of the rent 
cand prerumably sould be treated аз a mouey- 
deeree, Subsequently on the 10th November 
19 5 the plaistif, in pursuance of his 
mortgage deeree, whish was in existenee 
before the defendant purehas3d, put up 
the property to sale again iu exeen- 
tion and purchased it himself and got 
delivery of possession. When the єх: слііоп 
. proseedings were pending, the two sons of 
Ramlal Chamar, who had been made defend. 
ants in the plaintifa mortgage suit, objeated 
that notwithstanding the d ceee obtained 
against them, whieh I may mention was 
obtained on а eompromise to whieh they were 
apparently parties, they were not at the time 
the decree was obtained of majority but were 
aud had b en thrbughout minorr, and that, 
therefore, as against them the dearee sould 
not bs-exeeuted ; and it appears that an order 
was made striking cut their names in the 
execution proesedings. However this may 
be, it also appears that their names were nat 
in fast atruak ont dnd in due sourse the prop. 
erty was put up to sale and purehased by 
the plaintiff in exesulion of his mortgage- 
d.eree. 1 Бате no doobt that wnat was sold 
inexecntion of the mortgage-deereo wag the 
whele holding and not merely the interest 
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of Ramli Ohamar, That was one of thé 
issues in the sase and the learned Mansif, 
who had to deside that i:wue, same to the 


‚ взпо1авїоп of fac проп it and he said, "eon. 


sidering all the.sirsnmstanses and the faet 
that the purshase Бу. the plaintiff of the 
disputed laud was for Hs, 379 and -odd, 
whereas the purchase by the defendant of the 
disputed land and other land: was for Rs. 45 
only, I hold that the entire property io suit 
i; passed by the sale to the plaintiff,” The 
learned Subordinate Jaige agreed with the 
findiags of the Mansif and dismisied the 
app3al whieh was preferrel to him. It seems 
to me, therefore, that if eannob now ba 
qiestioned that rightly or wrongly what 
passed a} the sale in exesution of the marte 
gaga-desree was the whols property ia anit in 
that cise. 

The qaestion whieh now arises is whether 
the sale to the defendant in exseut/on of his 
money-desres or the later sala to the plaintiff 
in exoeution of his mortgage-deeree, the 
mortgage d»eree being in existenas at the 
time of the defendan‘’s рпгећаче, is to prevail. 
Both the Trial Court and the firat А »pellate 
Oourt found in favour of the plaintiff, and 
-broadly ‘speaking the ground проп -whieh 
their desisions were based was that where a 
sale’ had been msde io exsention of а 
mortgage desree, sven if the sons of Ramlal 
Ohamar wore not bound nesessari’y by the 
mortgige desreo, the sale wis not void 
but voidable. Ia the present saso, assuming 


‘that tbe defendant had purehased the whole 


property in exeaation of his desree, what he 
really purebased was the property subjest 
to the mortgage eharge aid, therefore, the 
mortgage sharga must take priority over hia 
interest. 16 may ba that having purshased 
the property he stepped into the shoes both 
of Ramla! Ohamar and his sons, but it seems 
to me that even the sons of Ramlal Chamar 
sould not baye thia mortgage and the deeree 
resuling therefrom aid the sale resulting 
from the dssree set asida until they bad 
shown that the sale was the raanlt of а 
mortgage whish was not sither justifiad 
by legal nesessity ог was invalid for some 
other reason. 


The result, therefore, is that, in my opinion, 
the deorce of the learnod Subordinate Juige 
асіп that of the Mansif was right and 
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the desision of the learned Judge who took 
a different view as to the rights of the 
parties | ennpot be supported. In my opinion 
this appeal shonld be allowed, ibe decree of 
the learned Judge set- aside and that of the 
Subordinate Judge restored, 

Apa, J.—I agree, 


8. р, Apreal allowed, 


PRIVY COUNCIL. 

APPBAL PRCM TRE PowsaB Opler COURT, 
January 17, 1922. 
Presetiti—Lóxd Buckmaster, Lord Carson, 
Sir Jobn Edge, Mr. Ameer Ali ard 

(ti 07 Bir Lawrense Jenkins. | 
(SABZ "ALI KHAN—Aprettanr 
say versus 
KHAIR MUHAMMAD KHAN anD 


‘GTSERI— RERPONDENIS. 
Pre-emption—Agricultural land —Punjab Pre.emp- 
How Acts- (TI ој. 1905) and (I of 1913/—Right 
to ‘pre- -empt— Relationship, question | of— Evidence— 
Tradition—Oral tradition, value of. 


On a sale of agricultural land inthe Funjab, the 
xight to preempt is open to every one of the 
vendor's heirs, the preferential right among them 

being determined according to the order of succes- 

sioti. [p. 266, col. 1] 

Ene Bahadar Khan v. Karam Khan, 21 P, B. 
1908; 46 P. W. В, 1908; 144 P. L, B. 1608, followed, 

When the question o of relationship arises between 
people among whom accessible records of births and 
deaths are not maintained, nor are such events 
pré&érved in written family memorials, the question 
myst depend for its decision on oral tradition, and 
though this requires close scrutiny, the. tradition 

onghit not tọ beregarded as weak and unsatisfactory 
mérely- because it may in one or two respeots fail 
to` satisfy the strict conditions that would be neces- 

sary for proving a pedigree where records and 
documents could be used. [p. 260, col. 1.] 

Appeal from a judgment of the Ohicf 
Conrt, Purjab, dated April 25, 1918, 
reported as 49 Ind. Cas. 275, reverreng that 
of the Diatriet Judge, Dera GLezi Khan. 

FACTS.—The svit is one for p e emption 
of sgrisultveal. lands inthe Porjab, The 
parties belong to the agricultural tribe 
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of Воді Biloshis, The faeta are fully 
eet out in their Lordships’ judgment. 

The only question in the ease war, 
whether the appellant’s relationship -to the 
vendor, Khair Muhammad Kbar, was estab- 
Hshed. The: Distrist Judge held it preved 
and deereed the  appellant's suit. The 
Chief Ocurt came to the eonelusion that 
the evidense, not being supported by 
doeuments, was not sufficient to establish 
the relationship and dismissed the appel. 
lant’s suit. ў 

Hence the present appeal. | 

Mr. DeGruyther, К. O., and Mr. Kishen 
Narain, for the Appellant. — Every heir of 
the vendor Khair Muhammad ig entitled 
to preempt; thrugh the nearer heir msy 
have a preferential right: Jang Bahadar 
Khan v. Karam Khan (1). In Lia ance, 
there is no sontest as between the ap: 


: pellant and others, who might be nearer 


in point of relationship to the vendor, 


no reecrds of birtts and deaths are 
available in the ‘district to whieh tke 
parties belong. We have established the 
relationship by the testimony cf several 


wiinestee, The Distriet Judge who heard 
the witnesses held that it was at ffieient to 
The Chief Court 
was wrong in holding otherwise. (Evidense 
of the appellant and his witnesses read 


out), 
JUDGMENT, 

Loro BocksasTER.— The question raised 
vpon this apreal is, whether the appel. 
lant kas proved his right to ехөгзіғе 
tke privilege of pre-emption ecnferred ty 
section 12 cf ike Punjab Pre. empticn 
Ast, 1905. The material part of that 
seetion is in there terms:— 

"12. Subjest to the provisions of eceticn 
11, the right of rre emption in respest 
of agrienltural land and village immcveab!e 
property shall vest. — 

(a) In the esse cf tbe гаје of srob 
lard or property by а sole owner cr 
cesupancy :іесарі, or, when tcuoh land cr 
ргсрегіу ів beld jointly, by the so sharers, 
in tke persons who but fcr snah sale 
would be entitled to inherit the property 
in the event of his or their desease, in 
order of eussessiop; 

It is important to notica that the ғевііоп 


(1) 21 P. К. 10е; 46 P. W. B, 1908; 144 P. L. R. 
4909, 
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does not. sontemplate merely inheritanse 
by one person or even by a group. of 
people who at the eritis] moment would 
“be together equally ‘entitled ‘to inherit the 
property sold, if the vendor were dead 
bot it assumes ‘that there will be different 
‘priorities as between the different elaimants, 
and that sueh priorities shall be determin. 
ed in due order of tuczession, The megn- 
ing of the rather obsenrely worded sestion 
12 (а) is mide clear by seation 25 of the 
Aat, whieh is as followe: — 


"28. When more suits than one arising 
out of the same sale are pending, the 
plaintiff in each suit shall be joined as 
defendant in each of the other suiís, and 
in deeiding the suits the Court shall in 
each decree state the order in whicb each 
elaimant is entitled to exereice his right." 

There may be several slaimants for 
pre cmption in respeet of the, same sale, 
those wih inferior rights to pre-empt 
trosting that those whose rights are superior 
to theirs may beunwill ng or unable to pay 
the pre-emption prise decreed, 


To be in a position to enforee by suit 
a slaim to pre-empt under the Ast the 
claimant must, under gestion 17 of the 
Ac‘, hive given a notiee within a limited 
time of his intention t» enforces his right 
of preemption. It is obvious that а 
elaimant to bs susaessfn] need not have 
heen at the date of tle sale or вё any 
time the heir presumptive of the vendor. 
The heir presumptive may not have the 
means to purehase, or for any reason may 
not be desirous to рц’ chase, and may have 
omitted to give withia the tima limited 
a notice of bis intention to pre empt. 


In Jang Bahadar Khan v. Karam Khan 
(1), whieh was a sait to enforces a right 
‘of pre-emption on а sale of agrieultoral 
land, the vendor had sons and brothers, 
who had not elaimed to pre- empt, and 
who were admittedly nearer in aussession 
to the vendor thau the plaintiff was, the 
Ohief Court of the Panjab (Rattigan and 
Lal Oh.nd, JJ.) held “ibat olanss (a), 
seation 12 (of the Panjab Pre emption 
Ast, 1905) 
the nearer heirs have not sued for pre 
emption. ’ Thé Parjib Pre emption Ast, 
1905, waa repaslad by the Panjab Pre 
emption Act, 1913, which reseiyod the 
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assent of the Govarnor General on the Ist 
Maroh 1913, and in sestion 15 (a) of 
the latter Aet, sestion 12 (a) of tha 
former Ast із re enasted іп elearer langu. 
age and in conformity with. the decisicn 
of the Ohief Court above referred: to. 

I; is now necassary to consider 
were the fasts in the suit in 
thia appeal has arisen and проп whieh 
it depends. The transaction whieh bas 
been rightly held by eash of the Courts 
below to have been a sale of agrisultural 
land to which the Punjab Pre emption 
Ast, 1905, applied, took plase on tha 
19:h Jaunary 1912 and ‘this suit was 
brought on the 13th January 1913. The 
guit was brought within the period allowed 
for bringing a suit for pre-emption, It 
it probable that the plaintiff had delayed 
to bring his snit in order to see whether 
any person with a preferential right would 
bring a suit for pre-emption, The vendors 
of the land in question were Khair Maham. 
mad Khan, who is а respondent to this 


what 
whieh 


‘appeal, and his nephew, Haidar Khan, who 


died before suit and is represented in 


the suit by his minor son, Mavj Ali 
Khar, onder the guardianship of the 
respondent, Khair Mubammad Khan, At 


the date of the sale the respondent Manj 
Ali Khan was about seven yetrs of. sge. The 
vendors were membors of an agrieultural tribal 
family and were Bogti Biloehis. The plaintiff 
alleged that he was a member of that family. 
The vendee was not a member of that tribal 
family. The plaintiff, who is the appellant 
here, duly made his elaim to pre-empt. The 
only other claimant to pre empt was Musam- 


“mat Izzat Kbatun, who was a daughter cf 
'Pirau Khan, deseassd, who bad been a 


brother of Khair Muhammad Khan and an 
uncle of Haidar Kba». She had mace ker 
elaim to pr»empt, and she brought her 
suit to enforee that claim, and was joined as 
a defendact in this plaintiff’s suit. By agree. 
ment it was arranged that the evidence 
recorded in either suit should be {rea‘ed ав 
evidencein the other. Hvidence was resorded 
whish sirongly went to prove in the tribal 
family.of which Musammat Izzat Khatun was 
а member that there was a custom by which 
Ёөп аЇ‹в were exolud:d from inheriting во long 
вв there was a mal: member 1 ving. Musammat 
Jzzit Kbatvt abardoned her eu", as the Trial 
Judg? lelieved, because she knew that she 
е" А д 5 Moa 
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'eould not prove that she ав а female was an 
heir entitledto inherit, and her suit was 
^ dismissed. : 
When Musommot Izzat Khatun’s suit was 
"dismissed, Sabz Ali, the plaintiff, became the 
only person claiming the right to pre-empt. 
' His case was and is that he and the vendors 
"were der carded ia the ma'e licefrom опе Mirza 
"Khan, and consequently that he was a person 
‘sn whom was ves:ed by ssstion 12 (a) of 
‘the Act a right of pre emption in the prop- 
erty which had bsen sold on the 19th 
January 1912. There ia n> contert as 
"between Sabz Ali Khan and others who 
‘might ba nearer in poiat of relstionsbip. The 
' gole question is, Wbe:her he Раз proved his 
pcsition of male relationship to the vand:ra, 
` The learned Distriet Judge before whom the 
ease was tried thought that he had; bat the 
“Chief Court thought otherwise, and from 
‘thair deoree the p-e»ent appeil proeeeds, 
Tha point thus raised is diffienlt for 
' determination, because i; must be rem »mber- 
"ed that tbe persons in relation to whom 
‘this quostion arises are not peorls 
‘among whom there ara accessibla resord; of 
‘births and death`, nor with. whom these 
'events are preserved iu written family 
'memorisls. It ir, theref.re, necessary to 
‘depend upon oral tradition, and this raqu res 
‘elo ecrutiny, but their Lordships eee n3 
^xeason why, in such circumstances, this trati- 
tion sbould be regarjed аз weak and unsatis- 
factory merely because it may in one or two 
“pac peas fail to satisfy the etrist eonditions 
‘that would be пздеввагу for proving а 
‘pedigree where resords and docamen's could 
.be ussd. А ped'gres was in faot prepared, 
and it purported to sbow that the app:llant, 
‘Sabz Ali Kban, was a dessendant equelly 
‘with the vendors from Mirza Khan. ав to 
'it Sabz Ali, the plaintiff, «ho was salled as 
a: witness for the defendants, stated: The 
'pedigree.table whioh bas been filed elong 
‘with the petision of plaint bas been prepar- 
ed by me. It was dictated to me by the 
(ту) father. He had dietated it from his 
“memory. We, Biloches, commit to memory 
“tha names of our ansestors , names 
‘of ancsstors are recited on the жрд us 
р iages. Those name: are made mention 
ee the time of betrothal.” The first 
“witness was one of the vendora, who said in 
‘general worcs that Sabz Ali Koan was а 
аай, whish means that they were 
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both descanded from one aneestor, and he 
spasified the two sons of Mirza Khan through 
whom the descant took placa. It ia trua 
that he interposed a generation in his own 
Ъгапећ of the family, which fouad no placa 
in the pedizres prepired by the plaintiff; 


‘but beyond that his statement of his descant 


egreed with the pedigree, but he did not 
prove the exast deasent and relationship of 
Sabz Ali Khan, The next witness Mehran 
Khan, who is also a relation of the vendor, 
again declared that the appellant was their 
agnatic relation, and he knew the nama of 
Sabz Ali Khan’s grandfather, tut he 
appeared to know no more. Jia Kban, who 
was also de cended f.om the same stock, 
agaiu referred in general terms to the 
relatiorship, and gava soma mora specific 
He spoke as to two sons of 
Mirza Khan, and tracad down the dessent to 
the vendor, Khair Muhammad, but he also 
introduced a further generation b. y nd that 
shown in the pedigree He asserted in 
general terms that Mirz Khan’s вор, Mehran 
Ali, was the ancestor of Sabz Ali- Khan and 
himself. Muhammad B-khsh gave definite 
evidenee to the same effeat, bat- he traced 
Sabz Ali Khan back to Miza Khan in 
aceordanee with tbe pedigree put forward, 
Pir Bakheh, who was a relation, gave detailed 
evidence to the came effest, and traced the 
spprllant's descent in єхавё agreemert with 
the pedigree; but he egain introduced a 
fortber generation in the vendor's descent, and 
itis probable that the pedigree needs to he 
amended in this reepeot. The learned Judges 
of the Chief Ocurt disregarded the evidence 
of this witness on the ground that he ‘had 
stayed with. an interested party, and this is 
doubtless а matter for sonsideration, but they 
also regarded his pedigree as inexaet, and 
this is only aeourate so far as the omission 
of the one step is conesrned, 


Two Sardara, Sardar Bahadur Mahrab 
Khan and Kban Bahadur Sardar Gauhar 
Khap, whose authcrity and credibility no 
one has ventured to questior, both said that 
Sabz Ali Khan belonged to their family, 
although they were not per;onal’y acquainted 
with him, and his degree of relationship was 
remote. This evidenee satirfiad the District 
Judge, but in the Ohief Court of the Punjab 
the evidenea was eonsiderad. insufflsient, 
beenuse B parh of it dons Act aérea in detail, 
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‘as has already been pointed out, with the 
pedigree-table propounded by the plaintiff, 
With regard to some of the witnessee, the 
learned Judges of the Chief Orn t кау that 
the knowledge of details ia unreliabl-, aud 
they eomment upon the fact that the rela- 
tionehip is supported by no dosumentary 
evidence af all, the relationship between the 
defendants and the plaintiff being, in’ their 
opinion, too visionary to support the claim. 
Their Lordships are mush impressed with the 
importanee of showing that claims of this 
sharaster which disturb a bona file purahaser 
in the quiet possession of his property should 
not be based on untrustworthy evidenae: but 
it must be remembered that the Legislature 


has conferred these rights, and that if they 


are to be enjoyed by people where formal 
resords cannot be expested to exist, rel'auoe 
san only be plased upon memory and trali- 
tion, aod in this oa83 they thiik the evidence 
satisfies the necessary test, Their Lord. 
sbipr, therefore, think that the plaintiff has 
established his,relationship, and that, assord 
ingly, this appeal ought to be allowed, the 
desree of the Ohief Court set aside with 
sosts, and ths deores 'of the District Court 
' restored, with this variation, that the da'e 
when payment into Court cf the tum deoread 
should be made shall be extended to the let 
July 1922 or to sash liter date аз the 
Distriet Judge of Dera Ghazi Khan may fix. 
"The appellant will have his ecsts of tbis 
‘appeal, | 


` Their Lordships will humb!y aiviss His 
Majesty aeecrding!y. 
ч. C, А, 
Appeal allowed, 


Solicitors for the Appellant,—Moesars, 
Banken, Ford and Ohester, ~ 


BOMBAY HIGH COURT. 
ORIGIN -u О.т Jug D соок 
APPEAL No, 47 or 1 24 
Desember 16, 1921. 
Pressnt:—Sir Norman Maeleod, Kr., 
Ohief Jrs'iee, and Mr. Justice Shah. 
Ти» VAOOUM O.L CO.— PLarNTIFE4 
— APPELLANIB 
versus 
Tug SEORETARY cr STATE PR 
INDIa 1x COUNLIL—Derexrpant 
— R*RPONDENT. 
Sea Customs Act (VIII of 1878), s. 90 cl. (aM 
“Wholesale cash price," meaning of —Cl. b) of scetion, 
applicability of —" Real value," test for determining. 


The expression "wholesale cash price" in clause 'a) 
of section 40 of the Sea Customs Act, means the 
price realized on the wholesale disposal of goods 
at the place and time of importation, and not the 
price paid by the importer. |p. 269, col. 1.] 

The object of clause (b; of the section ів to pro. 
vide a test for calculating the real value of goods 
imported where the wholesale cash price is not 
ascertainable, where such price can be easily 
ascertained, the test for determining the real value 
тне in clause (a) of the .section. [p. 269, col. 
1. 

Appeal from the desieion of Mr. Justieg 
Kojiji. MT 

Miasrs, Вехі, Ooliman and Oampbsll, for 
the Appellante. 


` Sir Тдотсѕ Strangman, Advocate General 
and Mr, O'Gorman, for the. Respondent. 
JUDGMENT, 

Macrg)», О. J,—This is a suit filed by 
the plaintiffs against the Seeretary of 
State praying (1) for а deelaration that 
the method of valuation adopted by the 
Collector of Customs at Bombay in respeat 
of the plaintiffs’ Mobil oils imrorted into 
India was perverss, wrongful, inval:d, illegal 
and ultra vires; (2) that it might be declared 
that thesomof fis. 3,391.2.0 had been per. 
versely, wronzful y and illegally exacted from 
the plaintiffs by way of sustom3 duty 
in respect of their said oils and contrary 
to the provisións of the Sea Customs Ast ; 
(3) that it might be declared that in 
the eireumatanses of this case there was 
no wholesale sash priee assertainable for which 
the plaintiffs’ Mobil oils were sold or 
were capable of being sold at the time 
and place of importation thereof within 
the meaning and principle of seation 80 
(a) of the said Sea Customs Ast; (4) 
that it might be deelared that in ang 
vont in the sirsamatances of tha easg tha 
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invoice prise returned by the рі МЫ: in 
the bills of entry in respeat of . the 
plaintiffs’ sail-cily was the ‘sorrect basis 
on whieh to assess the sustoms duty on 
the plaintiffs’ oils under the Sea Castoms 
Aet. 

The suit was dismissed by M. Ju:tiae 
Карп. 

The question in appeal is, what i; the 
proper eonstrustion of sestion 3) of the 
Sea Customs Ast (VIII of 1878). 

Under section 23. of the Act:— 

“On the importation into, or exportation 
from, any eustome-port of any goods; 
whether liable to duty or not, the owner 
of such goods shall, in his bill of entry 
or shipping bill, as the ease may be, 
state the real value, quantity and 
dessription of sush goods to the best of 
his knowledge and belief, and shall snb- 
seribe a ‘declaration of the truth of sugh 
statement at the foot of sush bill, 

Та ease of doubt, the Customs Oollestor 
may -require . any Bush owner or any 
other person in possession of any invoiee, 
broker's note, poliey of insuranee or other 
dosument, whereby the real value, quantity 
or description of any впећ goods san be 
‘ageertained, to produse the same, and to 
furnish вру informaticn relating to sush 
value, quantity or dessription whieh it is 


in his power to furnish, And thereupon 


Buoh person shall produse sueh dosument 
and furnish such information..." ~ 

Then under sestion 30 :— 

“Por the purposes of this Aot the real 
value shall be deemed to be— 

(а) the wholecale eash prios, less trade 
diseount, for whieh goods of the like 
kind-and quality are sold, or are eapable 
of being sold, at the time and plaee of 
imporfation or exportation, as the sase 
may be, without any abatement’ or de- 
dnotion whatever, exsept ` (in the ease of 
goods imported) of the amount of the 
duties payable on the importation thereof: or 

(b) where sueh prise is not ageertain 
able, the sost at whieh goods of the 
like kind and quality воша be gelivered 
at such plase, without any abatement or 
deduction exeept-as aforesaid.” 

No doubt, from the prayers of the 
plaint, it. would seem that the first argu. 
ment ‘of the plaintiffs was that there was 
no wholesale eash price whieh  eould be 

dc > E» = E 


- Advceate. General that it is 
“possible to assertain the wholesale 


asssrbiinad under sestion 30 (а) of the 
Act; but from tha evidenss in the oe 
it ia perfectly elear that it would Ъз 
possible to accortain the wholesale вазі 
prisa at which Mobil oil воша ba sdid 
in Bombay, the placa of importation, at 
or about the time of importation. And 
singe the wholesale eash prise sould be 
ascertained, it seems perfectly nlear that 
the wholesale cish prise was then the 
real value of the goods. 


Bat there. is the sesond argument that 
the term “wholesale eash priee" has an- 
other meaniag, not the popular meaning; 
but this m:aning, as far as 1 oin gather 
from the arguments advanaed, is the same 
as "the sost of the goods tothe importer” 
on the basis that the goods should be 
taken as being scli to the importer at 
the pric: which it cost him to lay them 
down in Bombay. Jf that is the ease, as 
pointed out by the learned Judge, there 
would be no nesessity for sub olause (a) 
of scotion 30 of the Ас}, as in every 
ease the importer wonll be entitled to 
have it desided that the real value of 
the goods imported was the east of the. 
importation to him. 

lt has been printed ont by the learned 
not - always 
each 
price of goods imported, and it is, there- 
fore, necezrary in ueh в eate that some 
provision shonld be made for assertaining 
tbe real vslne; snd so enbcleu-e (b) 
was added in order that the real valne 
might be ascertained where there is no 
wholesale cash prise. In thi: sace, as 
I Lave already pointed cut, there is no 
d.füsulty whatever in  assertainirg the 
wholesale cash prica of Mobil oil sold in 
Bombay; and, therefore, that is the orly 
test to be adopted for asaortaining the real 
valae of the goods. That ia the plain 
meuning of the sestion. It is d-ffisult to 
my mind to see bow it oon have ary 
other poasibla meaning, or how tie words 

"whil:srl: sash prise" can pcssibly be 
seid, aa argued by the appellants, to be 
the equivalent of "rhe eot to the im. 
porter.” 

The judgmant of the Court below was 
right, and the appsal muat ba dismissed 
with eosts, 
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` Sain, J,—I conenr, I desire to deal 
briefly with the two arguments which 
have been urged’ on belalf of the appel. 
lants, viz, that underclause (a) of see. 
боп 37) - of the Sea Customs Act the 
wholesale oseb price is not the prios 
whieh the importer realises on a whole- 
sale disposal of the goods by him but 
the prise whioh is actually paid by him 
for importing the goods in Bombay.. Ii 
ia further urged that nnder elanse (b), 
where such prise із not aseertainable, the 
real valae is tha eost at whieh the 
goods of the like kind and quality could 
be delivered at sueh place, without abate- 
vient or deduetion excspi as aforesaid, 
for the purposes of taxatior; and that no 
different standard could hava been intend. 
éd to bs adopted for the рогрсвэ of 
taxing the goods onder clause (a). It is 
also urged that as a provision for taxing 
the subject, 16 must be strietiy sonet: ued, 

As regards this last general sonsidera- 
tion, there san be no quection. No doubt 
section 30-must be construed stricily, and 
if the words are ambiguous cr admit 
of avy doubt the sonstrustion in favour 
of the subjeat may be adopted. Bui 
baying regards to the terms of scotion 
80, both the sontentions 
béhalt must be disallowed. 
"Ag regards the eontention that the 
wholesale cash priee within the meaning 
of clause (a) must be the prisé paid by 
the importer and not the price realised 
оп the wholszale dispozel of the gocds at 
the pleco and time of impcrtatior, 1 think 
the expression used olearly indieates that 
it muat mean the who'e:ale cish price 
for whieh tbe goods of like kind and 
quality are sold, or are capable cf beiug scl?, 
at the-time and place of importaticn. Those 
words elearly indieato that it must be the 
prise whieh the importers here would be 
able to realise on & wholesale disposal of thé 
goods-by them to any person in Bombay. 
ТЬе expression sould not be construed as 
meaning the price whieh they may have paid 
for the purpote of Leer me goods .to 
Bombay. 


Ав regards clauso (b), in кеа it epplies - 


where the wkolcaale cach price is not aseer- 
tainable. Here the wholesale eash price being 
ascertainable, the clause eannot apply. 
There is no rcason to suppose that the 
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standard adopted under clause (b) for 
taxation would be neeessarily adopted as а 
standard under elause (a), It may well be, 
as it appears to be the easa on the language 
of the seotion, that the Legislature has 


adopted ona test for easea sovared by slause , 


(2) and is satisfied with the next best test in 
other eases, to whish tha first test eannot ba 
applied. The argumet ia based on tha assump» 
tion thatthe test in both eases muss be the 
same, for whieh the language used doss not 
afford any warrant. 

Lastly, itis urged thatthe Lagislatare sould 
not hava intended to tax the profits, whioh 
the importer would make at the time and 
' place of importation; and that tho eonstruation 
adopted by the lower Court involves that 
Hore again the answer is that we 
ean only deside on the langrage used by the 
Legislature and not upon ush a priort 
eousiderations as the argument suggests. 

I think, therefore, that the deeision of the 
Trial Court is perfeetly right. 

W. С, А. Appeal dismissed, 


—— 


LAHORE HiGH COURT. 
Отуп, Revision No. 882 or 1919, 
dune 10, 1920. 

Present: — Mr. Јовіїве Broad way 
ALLAH BAKHSH —PratwxTIEF — 
PETIT,ONER 
teraus 
LAL KHAN—DzrFENDANT— 


RESPONDENT, 
Landlord and tenant—Denial of landlord’s title— 
Surrender of tenancy essential —Inlerlocutory order 
=. Interference exceptional —Civil Procedure Ocde (Act 


V of 1908), O. XLI, r. 26, order under, if interlocutory 


—Interference by High Court, tf competent, 


Once the relationship of landlord and tenant has’ 


. been established, the tenant must surrender posses. 


siôn before hb can set up a claim to be the real 
owner. Гр. 270, col. 2.] . 

Makhan Singh v. Baisakhi Ram Shah, 50 Ind. Oas. 
691; 123 P. R. 1919, followed, 

It isonly in very exceptional cases that the High 
Court should exercise its revisional powers of 
interference with interlocutory orders. An order 
under Order XLI, rule 26, Civil Procedure Code, is 
not, strictly speaking, эп interlooutory order but it 
should be interfered with only in exceptional 
cases, asib isnot a final order. Where, however, the 
order is unnecessary, it should be interfered with, 
tp. 270, col..2.] - 
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ALLAH BAKHNH 0, LAL KHAN, 

Petition, under вевіоп 44 of Ast VI of 
1918, for revision of the order of the Senior 
Scbordinate Judge, Amitsar, dated the 12th 
November 1919, reversing that of the 
Munsif, First Olass, Amritsar, dated the 2156 
July 1919, 

Dr. Nand Lal ani Li , Fangs Ram, for 
ihe Petitioner... 


Mr. Budr.ud.Din Ките, for the Бө. 
spondent, 
JUDGMENT.—Allah Bakhsh instituted 


в suit against Lil Khao, alleging that 


Lal Khan was his tenant ani had exesuted . 


а rent deed in his favour on the 19ih 
July 1916 and praying for his ejectment 
from the leased property. Lil Khan raised 
various objestions, pleading that he was nob 


a tenant, that he wesa minor at the time 


when he ‘oxeouted the deed, (the exesution of 


whish he admitted), and also averred that 


the house oesupied by bim belonged to his 
mother who had permitted him to овепру it 
and- that hə was now ths owner of the said 
premises as his mother had died leaving a 
Will in his favour. The learned Munsif 
who tried the ease held that Lal Khan 
was a major when he exeeuted the deed 
of rent and that he was а tenant of the 
plaintiff, and  assordingly deereed the 
plaintiff's elaim for ejestment together with 
a sum of Hs. 22 as arrears of rent. Lal 
Khan then appealed to the anior Sub. 
ordinate Judge, Lala бапда Ram Wadhwa, 
who, in a very brief-order, eame to the 
eonoinsion that tbe Court of firat instanse 
ought to have framed an issue with regard 
to the plea raised by Lil Khan as to 
his being the heir of his mother and hia 
mother being the owner cf the prémises, 


He accordingly drew up the following . 


issues ;— 


“Whether defendant was living in the 


house on behalf of or with the permission . 


of Musammat Umriand was not, therefore, 
liable to ejestment by plaintiff f" and 
remanded the casa under Order XLI, 
rule 25, Oivil Prosedure Code. Against 
this order, Allah Bakhsh has preferred 
thia petition for revision whieh was 
admitted to a hearing by Bayan-Petman, J., 
on the 8th .Jannary 1920, I have to day 
heard Mc.’ Nand Lil on behalf of the 
petitioner while Mr. Badr ud-Din Kareshi 
has addressed me on behalf of Lal. Кый 
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Mr. Badr ud.Din Kureshi eontended that 
the order was really an interlocutory one 
whieh should not be interfered with in 
revision. In my opinion it is only in very 
exceptional oases indeed that this Oourt 
should exersise its revisional powers of 
interfering with an order of interloentory 
nature, and although 4 am not prepared 
to hold that an order passed under Order XLI, 
rule 25, Civil Prosedure Code, ir, striotly 
speaking, an interloeutory order, I eonsider 
that this Courtshonld only interfere in an 
order passed under that rule in exceptional 
oaser, my reason being that an order under 
this rule is not a final one, 

In the present instanee, however, I om 
of opinion that the order eomplained of - 
is во obviously unnesessary that it should 
be interfered with. The plaintif вате 
into Court alleging that the defendant was 
his tenant and as sush liable to eviotion 
and to pay arrears of rent. It is true 
that in the statement made by him prior 
to the settlement of issues, he admitted 
that he had made a gift of this house to hia. 
wife by way of dower, but at the same. 
time he alleged that his wife had exesuted, 
a Will in his favour. Lal Khan, defendant, 
is the son of that wife by в former 
hushand, The lady being dead, in the: 
event of no Will being proved, both plaintiff, . 
and defendant would take а share, of the 
property . left by her, Farther, it has been. 
definitely held that the defendant is the, 
tenant of the plaintiff and that he has 
exsouted a  rent-deed evidencing the, 
tenansy. .In Makhan Singh v, Baisakhi Ram. 
Shah (1)it was held that a tenant іп posses. 
sion sannot, even after the expiration of his. 
lease, deny his landlord's title without. 
astually and openly surrending possession, 
to him. The issue framed, therefore, does 
not really arise in this ease. Onse the 
relationship of landlord and tenant has. 
been established, the tenant must surrender 
possession before he can seb up à «віц; 
to be the real owner. 

1, therefore, assept this petition for revision . 
and, setting aside the order of the 12th. 
November 1914, direct that the appeal ba. 
heard on the merits, 

aF in this Jourt will follow the event,  . 

— Petition accepted, 

a r^ Iud, Cas, 501; 128 P. К, 1919, 


Yol, LXVII) 
“RAJENDRA KISHORE © EUMUD BÀN МАНАТА. 
OCALOUTTA HIGH COURT. 
APPR: L FROM ÁPPELL;TE D&O;EE 
No. 2622 or 1919, 
January 16, 1922, 
Fresent —Justise Sir №. R, Ohatterjeo, Kt., 
апа Mr. Justiee Pearson. - i 
RAJENDRA KISHORE CHOUDHURY 
' —DEFANDANT— Å PPELLART 
t6raus 
` KUMUD BAN MAHATA 
PeatNTIFF— RESPONDENT. 

Civil Procedure Оойе (Act V о} 1908), s. 11-—Res 
judicata—Decree in previous ejectment suit in favour - 
of tenant in spite of adverse finding asto nature of. 
tenancy— Adverse finding, if res judicata, 

In а suit for ejectment by а landlord the tenant 
pleaded want of notice to quit and that he was в. 
permanent tenant: the suit was dismissed on the 
ground of absence of notice but the Court recorded + 
a finding that the defendant had failed .to prove - 
that he had a permanent tenancy. The decree being | 
in favour of the-defendant, he could not appeal from 
the adverse finding: `` ` А 

‘Held, that under the circumstances the decree 
could not operate as ves judicata on the question 
whether -the defendant had а permanent tenancy . 
or not [р 271, col. 2.] 

Run Bahadur Singh v. Lucho Koer, 11 О, 801 (P.0.): 
12 I. А. 21; 4 Sar P. C, J. 602: 9 Ind. Jur. 202; 5 Ind. 
Dee к. в. 960; Nundo Lall Bhuttacharjee v. Bidhoo 
Mookhy Debee, 13 C. 17 © Ind. Dec. м s.) 508; 
Thakur Magundeo v. Thakur Mahadeo Singh, 18 Q.. 
617; 9 Ind. Dec. (м. s.) 482; Parbaty Debya v. Mathura . 
Nath Banerjee, 15 Ind. Cas, 458; 16 O. W, N. 877 at 
p. 879; 40 С. 29; 16 О. L. J, 9, referred іо. . F 

Appeal against the deeree of the Additional. 
Subordinate. Judge; Chittagong, dated the Ist 
of September 1919, affirming that. of the: 
Munsif, Seaond Court at that plase, dated the- 
Blat of July 1918. . А { 

FAOTS appear from the judgment, 

“Babu Narendra Kumar Dus, for the Appel.- 
lant.—A previous suit for ejestment was 
dismissed on the ground of non-servies of 
побіве. . It was also desided that I was not 
а permanent tenant. The desiaion on the 
question.of my status sannot operate as 
res judicata. Refers to Thakur Magundeo v, 
Thakur Mahadeo Singh (1). І , 

-[Ржаввон, J.—Do you sontend that the 
question of permanensy or non-permaneney · 
was unneeessary for the purpose of that 
decision P] ` ME 
` It was unnesesary, 

[ Pxanson, J.—It eonld not be unnecessary - 
besause if you were a permanent tenant, the 
question of notios would not arise, | : 

The deorea in the previous suit in spite of 
the adverse finding against me on tho question 

(0 180, 647; 9 Ind. Doo, (н, 5.) 482, 
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of my status, was in my favour, So that 


I eould not have appealed against that desree 
and restify the adverse firding, See Run 


` Bahadur Singh v. Lucho Koer (2), Nundo Lall 


Bhuttacharjee v. Eidhoo Mookhy Debee (3) and 
Thakur Magundeo v, Thakur Mahadeo Singh (1).- 
Babu Ohundra Sekhar Sen, for the Respond- 
ent,—It sannot be argued that the desision 
in the previous suit on the question of the, 
If. 
the finding as to the permaneney or otherwise 
of the defendant's tenaney was essential for 
the purpose of that deeision, it ought to 
operate ав res judicata. Seo Niamut Khan v. 
Phadu Виза (4) and Peary Mohun Mukerjee 
v. Ambica Churn Bandopadhya (5), Refers. 
also to Kasil v. Hari Kishore Chakracart (6), 
` Baba Narendra Kumar Das replied, 
*. JUDGMENT.—We think that the Courts’ 
below were wrong in holding that tho desi., 
sion in thé previous tuit operated ав, 
res judicata троп the question whether. 
the defendant had a permanent tenaney or not. ` 
In the previous’ suit’ for «jesiment the 
defendant pleaded that he waa a permanent 
tenant and that the euit must fail as no notiee 
to quit was cerved npon bim. - 
The Court in that suit held that the suit 
must fail for want of notice to quit. It also 


'earne to the finding that the defendant had 


failed to prove that he had a permanent 
fenansy. The deeree was, one of dismissal 
and was in fayour. of the defendant in spite 
of the adverse finding against him with 
regard to the-question of his status. The 
defendant, therefore, sould not appeal against 
that finding. XA 
» In these eireumstanses, the deeree eould 
not operate as res judicata on the question 
whether the defendant had a permanent 
tenaroy or not [see the enses of Run bahadur. 
Singh v. Lucho Koer (2), Nundo Lall Bhuttas: 
charjee v." Bidhoo Mookhy Debes (3), Thakur. 
Magundeo v, Thakur Mahadeo Singh (1) and 
Parbaty Debya v, Mathura Nath Banerjee(7),] 
- This is nota ease where the deoision is: 
bared on two grounds either of whish is 


sufficient to support the deeree, in whieh eaga ` 


‚ (2) 110, 801 (P.C); 12 I, A.255 4 Sar, P, C, 7, 
602; 9 Ind. Jur. 202; 5 Ind рес. wv. 8.1960, ^ 7. 
i) ря 6 LE Dec. (x. s.) 508, 

) 6.C. (F. B.) 70, L В,.227, 
CET 7; 8 Ind, Deo, 
. (8) 24 0. 900; 12 Ind. Dec, (x. s.) 1269, 

(6) 88 Ind. Cas, 620. 
(7) 16 Ind, Cas, 453; 16 0, W, N, 

с. 29; 16 с, Le 7, 9, 


877 ab p. 879; 49 , 
E 


оя. 
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ANWAR KHAN 0, NUR KHAN, | 
the question would arise whether the de1ision 
upon each of the grounds із sonslusiva 
bstweon the parties [sea Leary Mohun 
Muierjse v. Ambica Ohuin Bandopadhya (5). 

It appears that the Court of first instance, 
Before the trial same on, recorded an order 
that the judgment and deeree in the suit 
were binding upon the parties and that it 
would consider only the question of notice 
ага comrencation. That being во, the ques- 
tion as to the nature of the defendant's ten- 
arcy muti be desided on the merits, 

The question of cervica of notice and oom- 
pensation bas keen gone into, All otker 
questions in tke suit ineluding the question 
as to the suffieieney of -the rotiae will be 
desided by the Court. ` It will be open io both 
parties to вдӣсое further evidence in ihe case. 


Тһе ease will accordingly be sent baek. 


to the Court of first instance to be dealt 
with in aceordanes with the cbservaliors 
made above. 

* Costs to abide the result. 


N. к. Фү, 0. A, Oase sent bac". 





LAHORE HIGH COURT. 
Suconp Озуш Arran No, 1899 св 1916. 
- July 5, 1919, 
Present :— Mr, Justise Shadi Lal 
ard Mr. Justice Martineau, 


ANWAR KHAN-anp ANOTRER— DEFENDANTS - 


— APPELLANTS 

е versus 

t NUR KHAN anv OIHERS— PLAINTIFFS 

. - — RESPONDENTS. . 

Custom—Alienation— Will in favour of daughter-— 

Will wpheld on suit of testator's brother but daughter's 
power of alienation declared as restricted by first Cowrt 
—Appellate Court declaring full powers of alienation 
—Res judicata—Unnecessary finding —Huidence — Will 


lost.— Property alienated by daughter—Suit by collate. 


rals.. А . 
‚ In 1880 a Will was made in favour of a daughter. 
In 1881 ib wás contested by the testator’s brother 
and upheld ‘by the Trial Oourt as valid with the 
further findiig that the daughter would nob be 
- competent to alienate the property. On appeal by the 
daughter the lower Appellate Court held that she 
had full powers of alienation. No appeal was 
preferred against ‘this decision. The daughter gave 
away the property and on her death her father’s 
collaterals sued for its possession. The Will in her 
favour was not forthcoming: ) : 
“Held, that the - decision in the- previous suit, 


although it.did not operate as res judicata, was an, 


important piece of evidence, that in the circum- 
stances the validity of the Will could not be questioned 
and thatthe daughter took an absolute estate, Cp. 272, 
çol. 1.] Sop emis - 
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Sssond appeal from the decree of tha Dis: 
triot Jadgo, Jhelam, da'ed tha 25th January 
1916, affirming that of the Munsif, First 
ае Jhelum, datad the 22ad November 

915. ; 

Ds, Nand Lal, for the Áppellints, . 

Mr. M. £lsem, for the Respondents, ` 


JUDGME NT.—The land and house in suit 
belonged to Wali, wbc made a Wili bequsath- 
ing them to his daughter , Bhagbhari. 
The latter in 1880 male a Will leaving: 
the propsrty to the defendants, her eister’s ` 
воп and коп-їп law, Bhegbhari has died, 
and thé plaintiffs, who are: sollaterala of 
Wali, sue for posssssion of the property, 
contending that it reverts to them and 
that . Bhagbhari had no power to make a Will 
in favour of the defendants, 

Wali’s son Ghazan was murdered by the 
first plaintiff Nur Khan and by Ghulam ` 
Muhammad, father of the other two plainte 
ifs, and Nur Khan and Ghulam Muhainmal 
were eonvistel of the murder and sentensed 
to transportation for life in 1872, The defend- - 
ants contend that by reason of that murder 
the plaintiffs have no right of sussession 
fo Wali’s property, and they also contend 
that Bhagbhari was absolute owner of the. 
property under her father's Will and was 
c3mpétent to alienate it, 

‘The Courts below have sorieurred in over- . 
ruling these sontentions and in giving the 
The defendants have 
appealed to this Court. : Я 

The Will exéeuted by Wali is rot forth- 
eomirg. lts validity was eontested in a suit 
brought in the Tahsildar’s Conrt by Wali’s : 
brother Fatta, and the Will may have been 
filed with the resord of that suit. . The 
Tahsildar dismissed the. suit on the 2nd 
August 1£8', holding that the Will. was 
valid, but һе also gave а finding that: 
Bhagbhari woald , not be competent to. 
alienate the property, в-а Bhagbhari in aon- 
sequence appealed to the Jucieial Assistant, ` 
Mr. DeCouray, The learned Distrist Judge 
thinks that the Appellate Court in that. 
ease desided that the question of Bhag: ` 
bhari’s power to'nlienate the property should 
be left open, but his view on this point is^ 
slearly поб  aorrceo*, ав Мг, DaQoursy’s . 
jadgment of the 11t November 1821 shows 
that he expressly desided that Bhagbhari: 
was at liberty. to aliecato tho-proper!y in any 
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way she pleased, and that he modified the 
order of the Tahsildar assordingly, 

It is sontended for the. respondents that 
Mr. DeOConrey’s finding in regard to Bhag- 
bhari’s power of alienation was an unncosseary 
finding and should be ignored, but we вап- 
not agree with this sontention, The queston 
whether Bhagbhari was competent to alienate 
the property may not have been in issue in 
-the trialin 1881, bot .when tbe Tahsildar 
had ‘given a finding on the -point against 
Bhagbhari and Bhagbhari appealed it was: 
nesessary for the Appellate Gourt to detere 
„mine whether the finding ‘should stand, 
That Court might bave been sontent to' 
‘expunge the finding and‘leave-the matter 
of Bhegbhari’s power of alienation open, 
but instead of doing во if desided the point 
and beld that Bhagbhsri. had fall powers. 
of alienation. That judgment, thovgh it 
does поё орегаів under seetión” 11 of the 
Civil Proeedure Code asa bar to tke trial 
of the issue, is eertainly an important piees 
of evidenee in the appellants’ favour, It 
seems probable that^Mr, D.Courcy had 
Wali's Will before him when he gave the 
judgment, and that he вате to bis dea‘sion 
as to Bhagbhari's power of &lienation after 
a eonsideration cf thetermsaf the Willand 
itis an important faet that Fatta, the 
plaintiff in the «ace, sppears to have 
accepted the deeisicn ard did not appeal M 
this Court. 

In the’ eireumstances, it is" с aanpuable to 
held that under Walh's Will, the validity 
of whish is not now questioned, Bhagbhari 
tock an absonlte estate. We hold tlatb 
she was competent to bequeath the property: 
to the defendants, and  eonsequently -the. 
plaintiff's suit fails. Tt becomes unnedse?sary 
to determine the farther quostion whether- 
the faat of Wali’s són. having bsen murdared’ 
by one cf tho plaintiffeand by the father of 
the other two woald deprive the plaintiffe of 
their right of suseession. 

Wa assept.the appeal, reverse the deorees 
of the Courts below, and dismiss the suit. 
The respsndects will pay the appellante’. 
вза1в tLroughont, 

B, D. 

Arps | cocerted, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Сул, Revisiox No. 284 or 1921. 
June 16, 1992. 
Present: — Mr, Hallifax, A. J.C, 
NARAYAN AND ANCIHER— PLAINTIFF j— 
AIP.IOsSNTS 
veraus 


DAULAT axp oraEgg—DarENDANTS NON- 
. APPLICANT 4, 

Oivil Procedure Code (Act V of 1908‘, О. XXXIV, 
application of — Mortgage suit — Preliminary instal. 
ment decree by consent of parties—Decree ordering 
foreclosure on default —Final decree, whether to be 
obtained before proceeding to execution—Time for 
payment, enlargement of. 

When a preliminary decree for payment by 

instalments, whether extending over more than sir 
months or not, ispagsed by consent in а mortgage 
suit ordering foreclosure on default, the plaintiff is 
not only entitled but is bound to apply for a final 
decree before proceeding to execution and а Court 
has the same powersin regard to enlarging a time 
for payment allowed by such a decree as it has with 
any other mortgage-deoree. [ p. 276, col. 2.] 
* The mere fact that a preliminary decree in a 
mortgage-suit makes the sum due payable by 
instalments and notin a lump sum, to be paid on 
a specified day, does not take itout of the provi. 
sions of O. XXXIV of the Civil Procedure Code, 
Lp. 275, col, 2.] 

Revision against the judgment and decree 
of the Senior Muneif, Nagpur, dated thé 5th 
April 1921, ia Oivil Suit No. 159 of 1917, 

Mr. М. В. Bobde, for the Applieants, 

Mr. 8. L, Subhelar, for the Non-Applisants, 
' JUDGMENT.—The dispute in this case 
relates to the power of the Oourt to. 
grant an eplargernent of the time allcwed 
by the deeree ina mortgage suit orderirg 
foreelorure in default of ^ payment 
by instalments cn  specifed dates, The 
desree was passed on the lOth of January 
1919 and its Lerrrs are in assordanee with an 
agresment at waich the parlics arrived, IË 
is drawn up on the printed form rrovided 
for ordinary dearées and not on No. 3 of the 
forms preseribed in Appendix I of the Firat 
Echedule of the Civil Proeedure Oode, and 
sets ouf, "in terms of the compromise made 
by the parties,” tbat the defendants owe the 
plaintiffs Ra. 9CC on the mortgage, whieh they 
are to pay in tix annual instalments of 
Rs, 150 each, the first being payable on the 
19th of December 1919, and “that in ease 
of avy two defaults the whole balance then 
due will be recoverable at orca and that іц: 
jase iho amcunt of decree cr any part thereof 


ів not paid by the said defendants as sgreod 
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the mortgaged property as deccribed in the 
reverse shall bo foreclosed for that unpaid 
amount вой at onc; put in possession of 
plaintiffs.” It may be noted that thia is 
searsely consistent. Tbe first part of the 
passage quoted elearly sontemplates foreolo- 
sura only on the oceurrence of two. defaults 
but the second part just as olsarly allows it 
on the osonrrenca of one. The last eight of 
the words quoted from the decree are added 
cin the handwriting of the Мапа who passed 
‘it, and this indisates that in the agresmont 
‘between the parties there was, a slauer, 
.embodied in the desree, that it should beaome 
final antomatieally without the intervention 
-of the Court. 

(2) The defendants made no рейшн а$ 
all, and on the 7th of May 112. the plaintiffs 
apol cd for a final deerse. What they did 
apply for, according to the terms. of their 
- written petition, is another preliminary deerce 
for the payment of Ra, 900 in a lump cum 
and foreclosure in default of вовћ payment, 
The lest paragraph runs as follows: "Tte 
--plaintiffs, therefore, pray that a final deoroe 
„for Rs. 1 02.may be passed against the frst, 
‘third, and fourth defendants aesording to the 
terms of tl e compromise deoree and that in 
default of payment of that amount ike 
mortgaged property may ba foreclosed and 
possession given to the plaintiffs" We need 
not, however, trouble about the inartistie 
wording of the petition, whish ,was c'early 
meant to be an applieation for a final deerce 
for foreelosure on aosount of the default that 
had already oeeurred. Two days after thin 
applisation was made the defendants put in 
a written petition setting ont the reasons for 
their two defavltr, stating they had tendered 
Rs, 300 to the plaintiffs who had refused it 
and that they were atill prepared to pay that 
amount, and acking for an enlargement of 
time, under avy conditions as to interest that 
might be prop2r, for the payment of the 
balanse. I may say at onee that the whole 
emount of Rs. 900 has now been deposited 
in Court and that the parties have agreed 
that if the Court has the power to grant an 
enlargement of time in this ease it shall be 


granted, aud in that event the amount 
pf interest payable to the plaintiffs im 
Rs. 85 8.0, 


(8) The plaintiffs refused the tender of 
Rs, 300 and opposed the application for an 
extension of time on the ground that tbe 


(1993 


proviso (whieh word is mistakenly reecrded 
Ly the learned Munsif as "provisions"; of 
1ule 3 of Order XXXIV cannot be applied to 
the present deeree, for the three reasons tl at 
it isa вошргошіғе deeree, that it fxes ro 
date for payment, and that “tke parties have 
made their own atipvlation regardirg pay- 
ment and вопєедпет сэ of default and (the) 
Court eavnot cxereise its diseretion in evlarg- 
ing time." The ürst and the last of there 
pleas seem to have no substaree,- Some 
desrees passed by sonsent in mortgage suits 
may be put outside the contemplation of 
Order XXXIV, by matters whieh san only 
appear in deerees so parsed, but tbe mere 
fast of their beirg sorsent decrees has nothing 
todo with this result. -Tké third reason 
arounts to а plea that the parties to a pre» 
liminary desre} сп а · шогіу азе, pissed ard 
framed strislly in s«eordanse with the pro. 
visions of Order XX X1V, oan by sgresment 
deprive the Courtof ils ctatutory diseretion to 
enlarge the time allowed by that desree for 
payment, Bush ап agreement by the defend- 
ant might eertainly іх flaense the Court in the 
direstion of refusing an extension of time, 
bus it cannot estop the defendant from asking 
for it or prevent the Court from granting 16. 
The agreement that foreelosure should im. 
mediately follow default, even regarded as 
the parties’ “own stipulation regarding pay- 
ment and oorscqueroe of default" ineidentally 
ineluded in а desree but not really forming 
part of it, wculd still be a stipulation by 
уву of a penalty, and it would be within the 
direrelion cf the Court under ceetion 74 
of the Centraet Act not to ерѓотое it ocm- 
pletely. 

(4) The plea that the deeree was not made 
in strict aeeordanse with rule 2 of Order 
XXXIV, inthat it does not fix a date for 
payment, and, therefore, cannot be governed 
by rule 3 of the same Order is based upon 
the rulings of the Oalentta High Court in 
Bechu Singh v, Eishharam Sahu (1) and Biswa 
Nath Prosad Mahata v, Bhagwandin Pandey (2). 
In both eazes the judgment was delivered by 
Mr. Justice Mookerjee, Carnduf, J , sitting 
with him in the firat case and Caeperz, J., in 
the seeond, and it was held that a desree 
similar to that with which we are soncerned 
hers "was not made in striot accordance with 
seotion 88 of the Transfer of Property Aet," 

(1) 1 Ind. Cas, 677; 10 О. L. J. 91. 
(3) 10 Ind Cas. 586; 14 C, L. Je 648, 
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whish was in forse at the time, and, therefore, 
the Court could not pass an order absolute 
in the case onder sestion 89, but the Court 
had the inherent power mentioned in section 
151 of the Civil Prosedure Code, apart from 
the provisions of the Transfer of Property 
Ast, to pass an order absolute on sush a 
decree, and if the plaintiffapplied for one he 
ought to get it. It was not held that the 
plaintiff was bound to apply for such an order 
or gould not execute his deeree without it, 
treating it as having besome final automa- 
tically, and in the вевопй oase it appears to 
have been held that the defendant could 
waive his right to an order absolute before 
ехевпіїоп sould be taken out. 

(5) The position taken up by the plaintiffs 
in relianca on these rulings ia this, They 
were not bound to apply for a final deeres, 
beeause the deeree they hold is not striotly 
in accordance with Order XXXIV and is, 
therefore, not governed by it; they eould have 
treated it as besoming final automatically, 
like any other deeree other than a deeree on 
а mortgage of whish the sondition has been 
broken, and hava proseeded to exeente it; 
they were, however, entitled, not under Order 
XXXIV but under the prineiple enunciated 
. in seetion 151, to geta final deeres if they 
shose to apply for it pro majore cautela, but 
the defendants sre not entitled under the 
„вате or any other prinaiple to an extension 
of time. The position is hardly logieal or 
eonsistent. If itis "neaessary for the enda 
of justise" that the first part of rule 3 of 
Order XXXIV should be applied, though the 
rule does not govern the ease, how ean it be 
denied in the same breath that the latter 
part of the game rule ought .to be applied for 
the same reason? Тһе plaintiff eannot 
"have it both ways.” Further, if the plaintiffs 
eould, if they ehose, execute their deeree as 
it stande, how oan it be neeessary for the 
ends of justice or for any ends to go through 
the smpty formality of giving them a final 
deeree? If-their present desree is outside 
the terms of Order XXXIV, sestion 151 
ean be ealled in aid to bring it within 
those terms either for all purposes or for 
none. 

(6) I find myself, however, with the great. 
est respeet, unable бо aesept the view stated 
in the judgment quoted, that sush a déeree 
as the one under sonsideration here is not 
strictly in aecordaneo with the sections of the 
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Transfer of Proparty Act orlthe correspond- 
ing rules of Order XXXIV which prasaribe 
the form of the preliminary decree in a 
mortgage suit, The reason stated for hold- 
ing that it is not is, that it laeks two of tha 
essential eharaeteristies of a desree so pres- 
eribed, The first is, that the entire sum due 
is made payable on a day spesified and a 
deeree for instalments is not sontemplated by 
the Transfer of Property Ast (or Order 
XXXIV), and tbe seeond that it makes the 
entire amount payable in a lump, the mort- 
gagee being entitled to refuse part payment, 
But under both the Transfer of Property Act 
and Order XXXIV the amount has to be 
paid on or before а specified day, nob on it, 
and every instalment deeree fixes & day, that 
of the last instalment, on or before whish 
the entire sum due must be paid, and an 
order that parts of the entira sum shall be 
paid on or before earlier dates only benefits 
the mortgagee and certainly does not inter- 
fere with his right to refuse noseptaree of 
anything less than the entire sum on the 
last day fixed. 

(7) It was admitted in argument here that 
these objestions sould not be raised against 
а preliminary desree in a mortgage suit 
whieh ordered payment of the whole amount 
due in six equal monthly instalments, the first 


-exastly one month after the date of the 


decree, and further ordered that the whole 
amount should beeome payable at onse on 
default in respeet of any two instalments. 
Tho essential differenee between an ordinary 
mortgage deeree and one passed by sonsent 
of parties whieh orders payment by instal- 
ments ie, therefore, not the instalments, and 
the only point in whieh most, if not all, of 
the desrees of the sort we are sonsidering 
do not sonform to the deseription of a 
preliminary deeree given in Order XXXIV 
is that the period allowed for payment is 
more than six months; it seems to me, how- 
ever, beyond question that the words exoept 
with the soneent of the plaintiff” вап always 
be understood as following those which limit 
the period to be allowed by the Court to six 
months. I hold that, when & preliminary 
deeree for payment by instalments, whether 
extending over more than six months or not 
is passed by eonsent in a mortgage anit, the 
plaintiff is not only entitled bat is bound to 
apply for a final deeree before proseeding ta 
exeeution, and that the Court has the seme 
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powers in regard to. enlarging the time for 
payment allowed-by sueh a deeree as it has 
with any other mortgage desree. 'l'he appli- 
estion for revision is rejested and the 
spplicants mist pay all, the-sosts ineurred by 
the otber party in both’ Courts, The Pleader's 
fee will be Re. 32, : . à 
G, R. D, ÈN. Н, Application rejected, 


LAHORE HIGH COURT. 
Sroonp Civit Array No. 844 or 1920. 
. ..  éwne 80,190. 
Present :— Mr, Justiee Broadway, 
BIRU—VzxpEx— DEFENDANT— 
, APPELLANT 
versus | 
SAMANDA anp awoTBER— PLAINTIFFS AND 
BULANDA— Dsrenpawt- Укхров-— 
RESPONDENTS, 


Custom—Alienation—Necessity—Reversioner, suit by. 
Consideration, small portion ôf, without necessity — 
Sale, validity of. 

Where in a gale of ancestral property it is found 
that the sale is prima- facie advantageous to the 
vendor as evidencing an act of good management 
on his part, and: that only a smal] portion of the 
entire consideration,—in this case, one-sixth,—is 
without necessity, the sale should be upheld. 
[р. 276, col. 27р. 277, col. 1.] 

Wadhawa Mal v. Wadhawa, 8 Р, В, 1008; 83 P. 
Ү.Б. 1008; 144 P, L: R. 1806; Ali Gauhar v. Mahenda, 
6 Ind. Cas. 984 55 P. L. Е. 19:0; 64 P. W. B, 1910; 
Ram Катап v. Hukman, 22 Ind. Сав. 544; 19 P. I. B. 
1914; 51 P. W. В. 1914; Badri Mal v. Gopal, 180 P, В. 
1606; 100 P. L В. 1907; 166 P. W. R. 1906, followed. 
' Kesar v. Sundar Singh, 1 Ind. Сав. &88; 27 P. R; 
1909; 83 P. W, B. 1109; 46 P.L, E, 1909, distin. 
guished. ; К 

Sedond appeal from a dceree of the 
Distriet Jcdge, Hoshairpur, dated tte 11th 
February 1920, varying that of the Моран 
Seeord Ulaés, Hoshiarpur, dated the let 
December 1919, 

Sheikh Nice Mukammed, for the Appellant. 

Sayed Mohtin. Shah, for the Respondent, - 

JUDGMENT.—On ihe 17th cf Apiil 
1918 опе Bulanda sold 1 kanal 10 marlas 
of land to Bira for.Rs,6C0, Bulenda’s revers 
sioners brought.the usual enit for a deelara. 
tion that this tale being withont- scnsidera. 
fion. and  neeessity would- not affect their 
réversionary rights, The Trial.Court fourd 
that ibe property was ancestral but that oon. 
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sideration had passed and nesecsity had been 
proved, The pla:ntiffs! euit was ascordingly 
dismissed. They appealed to the learned 
.Distrist Judge who found that consideration 
had parsed aud that peeessity had been estab- 
lished fer Rs 472-12.0 ont of Rs, 600, the 
purchase money, Ra. 11-40 of the balance 


represented” (ho costs of sonveyanse end re- 


gistration eharges aud the remaining b lanee 
.w88 Rs. 116 regardirg whieh it was found 
that reeessity bad nct been proved. The 
learred Distriet Judge, therefore, acrepted 
tbe, appeal and granted the appellants а 
declaration as praycd but added that if 
they euseeeded by inheritaree to Bulanda 
they would јаке possession only on pay; 
ment to #6 vencee,:,e, Birv, of the sum 
of He. 484. Against this deeree Biru has 
preferred ‘this sesond appeal to this Court 
through Sheikh Niaz Mubammad and I 
have heard Mr, ‘Mobsin Shah for the re- 
spendents, — . 

lam, of,ecursc, bound by the findings of 
faet arrived at by the lower Appellate 
Court, According to these, neeessity has 
been established for Rs, 472 12-0. The sale, 
therefore, of this land has been found to 
be justified. In addition to tke 
Rs, 472-12.0, Rs, 11.4 0 are alco a legitimate 
charge. With regard to the Lalanee thia 
rum of Rs, 116 is made up of three items 
сЁ 

1. Re. 50 raid to have been due on a bond, 
to Nur Dip 

2, Rs. 85 said to have b3en due ona 
bond to Віго, appellant, ard “ : 

3. Ra, 81 taken before the Sub Registrar 
for hcurehold expenses. Р 

Ав said-above, І am bound by the finding 
that fortkese three items neczesity had not 
keen establisked, It їв not, however, reeesrary 
in every eare, where a purebacer of land bas 
been urable to prove necessity for the whole 
of the price raid, that a cale should be 
converted into a merigege at the instance 
of tke verdoi’s reversioners, In the pre. 
sent eare ike revereioners бо not allege, 
that the verdor, Bulanda, was addieted to, 
rictovs living or was in any wey exstra- 
vagant. His entire holding consisted of 
13 kanals of lerd, Some cf this land was 
mortgaged tothe exfent of about Rs, 450, 
By са sale of 1 kanal 10 marlas of his 
hudirg ke had freed himself from debt, 
The tale, therefore, is, prima facie, advan. 
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tageons to him and might, I think, be re- 
a as an aet of good management. 


n any ease, when the amount of the son- 


sideration, for a ввіз of this kind, whish 
i» found to be without necessity represents 
only a small portion of the entire son- 
sidératior, it seems to me thai it is not 
neseasary to eonverb such a sale into a 
mortgage. Rs. 116 ie, roughly, one-sixth of 
the entire prise paid. Of this Rs. 116, 
Rs, 63 wera taken for household expenses, 
If, when Bolanda was selling this small 
plot cf land he was able to seeure a small 
šum in sash, it cannot, I think, bè said that 
he wis eommitting avy wrongful'aet by so 
Coiog. In tbis view I am enpported by 
Wadhawa Mal v.  Wadhawa (1). In 
the care reported as Ай Gauhar v, Mahanda 
(2), Rs. 210 out of HR: 1,200 were 
found to have been without necessity yet 
the sale was allowed to stand. Simlar cases 
are those reported as Rum Karan v. Hutman 
(3) acd Badri Mal у, Gopal (4). 

Mr. Mohain Shah referred to Kesar v, 
Sundar Singh (5), in whieh, although 
Rs. 156 ont of Rs. 950 had been found to 
be without neeassity the sale was not up- 


held. That case was considered in Alt 
Gauhar v. Mahanda (2) and is not 
on a'l fours with the present cne. There 


a sousiderable fraetion of the whole aon- 
sideration was found t» have been previously 
inserted to keep cff pre.emptors and formed 
no part of tbe prise setnally paid; and the 
sum of Вт, 156 referred to above was held 
rever to have passed at all, Aa only one- 
sixth of tbe priae has not been proved to be 
for necessity, I think in the present ease 
the sale shonld have been allowed to 
‘stand. Tara Chand v. Kanshi Ram (6) 
is also a ease in point and assists the 
appellant. 

I, therefore, aseept the appeal and, setting 
aside the deoree of the lower Appellate 


(1) 8 P, В. 1908, 88 P, W. Б. 1908; 144 P. L. R. 
ш 6 Ind. Cas, 984; 55 P. L. В. 1910; 64Р. W. В. 
(8) 22 Ind. Cas, 544; 79 P. L. В. 1914; 51 Р. W, В. 
1904) 180 P. R. 1906; 1(0 P. L R. 1907; 156 P, W. В. 
э; 1 Ind. Cas, 888; 27 P. Е. 1009; ЗЗР. W. R. 


1909; 46 P, L. B. 1909. 
(6) 39 Ind. Cas 12°; 17 P, R, 1917; 9 P. ү. B. 


1917; 71 P, L. В. 1917, 
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Conrt,.dismits the plaintiff suit with sosts 
throughout, 


W. €. A, 
Appeal cecepied, 


CALCUTTA HIGH COURT, 
Огт, Rete No, 622 or 1921. 
February 1, 1922, 

Present : — Mr. Justico Greavea. 
HARA SUNDAR MAJUMDAR — 
Decerrz-Hotper— Pam. Ti0NER 
térsus 
LAHABAR S.NGH- CLAIMANT — 
Oppost:z Party, 

Witness, travelling eapenses of—Unsuccessful party 
af liable, » 

The successful party in a litigation is entitled ag 
against the unsuccessful party, against whom costa 
are awarded, to recover all proper expenses, including 
travelling expenses, incurred by summons of wit. 
168868. 

Rule against an order of the Munmsif, 
Siligari: ` 

FAOTS appear from the judgment. 

Dr. Jadunath Kanjilal, for the Petitioner, 
—It is surprising ‘that the learned Judge 
has deslined to award вові incurred as 
travelling expenses for my slient’s witnesses, 
Though the witnesses were summoned by 
my ciient to depore in support of his ease, 
the other side must pay all expenses as my 
elient has won the ease, All ecsts аге pay- 
able to my elient by the other side, The 
learned Jndge sannot make a distinetion in 
the matter of travelling expenses insurred 
Ey the witnesses whom my elient summoned, 
the Judge sould notóhave disallowed the 
travelling expenses It is needless for me 
to quote chapter and yerse to support my 
eontention as the injustise is quita palpab'e 
to your Lordship. Ycur Lordship can, if 
neces:ary, lock into High Court siro:lars. 

. No one appeared for the Opposite Party. 


SUDGMENT.—In this Rule it appears 
from the materials before me that the Judge 
Баз clearly acted under a misipprebension 
in disallowirg the travelling expenses of 
the wi nesses, He states that it is the 
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praetiee for the parties to pay such ex- 
penses No decubi the party who summons 
a witness pays his expenses in the fret 
instanee. But, clearly, if he is suesessful, he 
is entitled as against the unsuccersful party 
against whom eostas are awarded to reccver 
all proper expenses, including travelling 
expenses, ineurred by summons of the wit- 
ners ара paid in the first insfanee by the 
suescssful party. 


The Rule is aseordingly made absolute ard 
the Judge will allow the travelling expenses 
of the witnesses properly ineurred. ` 

I make no order as to sosts 
Rule. 

W. 0, А, 


of this 


Rule made absolute, 


: LAHORE HIGH COURT, . 
Огут, Revision No. 485 or 1920, 

. June 17, 1920. 
Present: Mr. Justieo Broad way, 
GANDA RAM--DzrENDANT-—PETITIONER 
versus. 

SUNDAR LAL ax» OTHERS—PLAINTIFFS 


— RESPONDENTS. 

Interlocutory order—Appeal— Jurisdiction, defect of 
-—Failure of justice—Revision—Decree:, preliminary 
and. final—Appeal from preliminary decree only not 
maintainable. 


No appeal lies from an interlocutory order, and if 
an Appellate Court entertains an appeal from such 
an order it acts without jurisdiction and any order 
passed by itis bad [p. 78, col. 2.] 

The High Court is not bound to interfere on the 
revision side even when there is п defect of juris- 
diction unless failure of justice has directly resulted 
from such a defect, [p. 279. col 2.] 

Hansa v.4Ran Singh, 26 P, R. 1£02; 22 P.L. R. 
1902 (F. В `, followed. 

After a final decree has been made, whether or 
not an appeal has been preferred against the pre. 
liminary decree, it is the duty of the party aggrieved 
by the final decree to prefer an appeal against the 
final decree and an appeal, therefore, against the 
preliminary decree, without challenging the final 
decree cannot be entertained [p 279, col. 2.] 

Khirodamoyt Dasi v. Adhar Chandra Ghose, 21 Ind, 
Cas 516; 18.0. L J. 821, followed. 
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Mackenzie v. Narsing Sahai, 1 Ind. Cas, 413: 38 0, 
762; 10 0. L J. 1'8 and Kuria Mal v. Bishambhar Das, 
5 Ind Cas. 278; 32 A. 2°6: 7 A. L. J, 210, approved. 

Ghulam Jilani v. Ghulam Haidar Khan, 89 Р.В, 
1891 (Е, B.), distinguished, 

Petition, under section 44 of Act VI cf 
1918, for revision of an order of the Dis- 
trict Judge, Ludhiana, dated the 28th Ostober 
1910, reversing that of the Munsif,First Class, 
Jagracn, dated the 11th June 1919, 


Mr. Badri Nath Kapur, for the Peti- 
tioners, 

Mr. Jat Gopal Sethi, for the Respond. 
ents, 

JUDGMENT,— The plaintiffs-respondents 
instituted а suit for possession by partition 
of a half share in a houre whieh they 
said belonged to them and Ganda Ram 
defendant, Ganda Ram being the owner 
of the other half. In the earlisr stages 
of the proseedings Ganda Ram offered to 
let the plaintiffa-respondants take his helf 
share in the house on payment of Rs. 555. 
To this the plaintiffs respondents sgreed, 
buf, for some reason or other, this arrange: 
ment was not earried through at the 
time and on the 4th April 1919 a preli- 
minary deeree wes passed directing parli., 
tion of the house and deelaring that tke 
plaintiffc-respondents were entitled to one ` 
moiety, A Loeal Commissioner was appointed 
toearry out the partition who reported 
that the value of the entire house was 
Hs. 1,228 and that the house wasof sueh 
а nature вв to render it prastioally im- 
possible to partition it. Onthe llth June 
1919 the learned Мапа? passed an order 
to the effest that tbe plaintiffs sould 
shoose whether they would take the: 
lower storey of the house for themselves 
and pay Rs. 200 to Ganda Ram, or would 
allow Ganda Ram to take the lower 
story and be paid Re 200 by him. 
Against this order the plaintiffs.respondents 
re‘errcd an appeal to the Distriet Judge 
who  aosepted the apresl and dirested 
that instead of the hcuse being partition- 
ed it should be desided whioh party 
Ета retain the hours on payment cf 
the value of the other's half share, the 
decision being arrived at, if neeorsary, 
ky drawirg lote, The st&mo on the 
ap;eal to the Distriss Judge was refanded 
and tLe case remanded to ihe learned 
Muneif, Against this desision Ganda Ram 
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preferred an appeal to this Court on the 
17th of January 1990. While this appeal 
was pending here the learned Maunsif on 
the 6th of March 1920 proseeled to pass 
a final decree. 

Mr. Səthi for the plaintiffs-respondents 
raised two objection; first, he eontended 
that inasmuch es the order of the learned 
Munsif dated the lith June 1919 was 
an interloentcry one, no appeal lay to 
the District Jndge and that, therefore, no 
second appeal lay to thia Conrt, and re- 
ferenee was made to Order XLIII, rule 
1 (a), Civil Prosedure Code. Mr, Kapur 
for the appellant was constrained to ac mit 
the sorrectness of this contention and urged 
that this apreal should” be treated as a 
revision. Having regard to Jogodishury 
Detea v, Kailash Оћапстл Lahiry (1) it 
seems t; me that the order of the llth 
of Jure 1919 was an interloeutory one 
and tkat ro appeal lay to the -Diatriet 
Judge, In thes» eireümstances, no second 
appeal is eompetent and І hold accord. 
ingly. 

Next, Mr. Sethi contended that I ahcu'd 
not interfere on the revision side. He 
poin'ed out that the - defendant himself 
had offered to allow’ the plaintiffs to 
take the whole house on payment of Rs, 575 
and that the бла] decres, whish has been 
passed, gives plaintiffa-the possession n° 
the whole house on payment of Ri. €44, 
He alo comtended that inavmuch as 
there was row ia existere» a final decree 
which had по} besn aapesled against ani 
which war, therefere, absolu'aly €nal, it 
would only бе equitable to interfere with the 
des’sion if there had Баер а miscarriage of 
just/ce, My attention was drawn to Mackeacse 
v. Narsing Sehat (2), Бита Mal у. Ezsham- 
brar Des (8) ond Khircdamoy Dasi v. 
Adhar Oh: n^ v1 Ghxe (4). In the first tao 
eases in suits for partition the preliminary 
desree and the final decree had bsen passed 
and one of the parties preferred an appeal 
attaeking the preliminary deeree only, and 
it was held that sueh an appeal was 


(1) 24 C. 725 (Е, B.); 1 C. W. N. 374; 12 Ind. Deo 
(x в.) 1152. 

(2) 1 Ind. Cas. 413; 86 0.762; 10 C. L. J, 113. 

(8) 5 Ind, Cas. 276: 82 A. 225; 7 A. L. J. 210, 

(4) 21 Ind, Cas, $16; 18 C. L. J. 821, 4 
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futile, In Khirodamoyi Das v. Adhar 
Ohandra Ghore (4) a Division Beneh of 
the Caleutta High Court held that after 
a final deeree had been made, whether or 
поё an appeal had been preferred against 
ihe preliminary deeree, it was the duty of 
the party aggrieved by the nal deeree to 
prefer an sppeal against the final deeree 
and an appeel, therefore, against tle pre- 
liminary deeree, after the passing but 
before the signing. of the final deere» and 
зір пу challenging by appeal the final 
desree, was useless and sould not be enter- 
tained. These anthorities appear to be in 
point and I do not feel pressed by Ghulam 
Jilani v. Glulam Haidar Khan (5) whieh 
to my mind does not apply to the point 
before me. 

As an appeal I must dismiss the appeal 
filed by Ganda Ram defendant and treat- 
ing it as a revision, it has to be seen 
whether there are any groands for inter- 
ferense, 1+ may be aoneeded at oncə that 
inasmush as the Distriet Judge enter- 
tained an appeal from вп interloeatory 
order, he .exersised a jirísdistion not vested 
in him by law and, therefore, bis order is 
bad. It was, however. held in Hinsa v. 
Ran Singh (5) by в Fall B:nwh of the 
Chief Oonrt that this Court was not bound 
to interfere on the revision side even when 
there is a defest of jurisdiction | unless 
failure of jaaties has direstly resulted боа 
sush а defeot, Having regard to the fast 
that the final deeree now pastel in the suit 
prastieally giv.s effest to what Ganda Rim 
was prepared to assept in the oerrlier 
Stages of the proeeedings aud gives hima 
somewhat larger sum than what he origi- 
nally agreed to take, I find it diffisalt to 
hold tha$ there has been a failure of justice 
and in the  aireumstanses, therefore, і 
mist dismisss this revision, leaving, how- 
ever, parties to bear their own sosts in 


this Court, ' 
Revision dismissed. 


N K. 
(5 89 P. В. 1891 (F. B.). 
(6) 38 P. R 1902; 22 P. L. Е. 1902 (F, B.', 
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^ DINBHAW 1, JAVERY 0, EEOBRTARY OF STATE FOR INDIA, 


.BOMBAY HIGH COURT. 
Овтөтилт, Озу. Jübsororiox No. 3473 
cr 1919. 

. November. 4, 1921. 
Present : —Mr. Justioa Kajiji. 
DINSHAW J. JAVERY 
— PLAINTIFF 
varaus 
SEORETARY or STATE ron INDIA 


; — DEFENDANT, ` 

Bombay Abkari Act (V of 1878), ss. 6, 7—Eacise 
Department, appointment oj subordinate officera to— 
Appointment whether at will and pleasure of Govern- 
ment—Dismissal, power of, restricted, 


The appointment of a subordinate officer to the 
Bombay Excise Department is made under section 6 
of fhe Bombay Abkari Act by the Commissioner of 
Excise under delegated powers from the Government, 
and section 7 of the Act places a restriction on the 
power of the Commissioner to dismiss such an officer. 
Consequently an officer appointed by the Commis- 
sioner does not hold office at the will and pleasure of 
the Government, and before he can be dismissed the 
provisions of section 7 must be strictly complied 
with [p, 282, col. 1 1 

Original suit. 
` Mr, Taraporcwilla (with him Mr. Setalvad, 
for the Plaintiff. С 
. Mr, Desai (with him Mr, Bahcdurji, Aeting 
Advovate-General), for the Orown. 


, JUDGMENT.—Tbe plaintiff bas filed this 
suit to resover Rs. 50,000 as damages for 
, his wrongful dismiseal from servise, 

It apresrs that the plaintiff was employed 
as an Aeting Inepestor in the Hxeise 
Départment on a salary of Rs 125a month 
. and by an order dated the 13th Septemter 

1917 ke was dismissed from cervice by 
‚Мт. Arthur, Commissioner of Ouaton s, Salt, 
. Opium and Abkari, Bombay. 

. Two preliminary issues have been ra‘sed 
. in the suit: (1) whether the plaintiff held 
. his appointment at the will and pleasure 

of the Crown, aud (2) if so, whether ike 
plaint diselores any cause of aetion? 

. From the eases sited at page 213 in tke 
sase of Jehangir v. Secretary cf Stubs 
(1) Mr, Justice Tyabji stated that in 
all thore cascs it was laid down that you 
eannot limit the power cf the Crown to dismias 
its offieers at pleasure. 16 is conceded by 
Mr. Taraporevalla for the plaintiff that if 

. the term of employment of the plaintiff 
was at will and pleesure of the Crown tken 
ihe Orown ie entitled to dismiss the plaintiff 


(1) 27 B, 189 at p. 213; 6 Bom, L, R, 80, 


without. assigning any reason at all, Bat Mr, 
Justise Tyabji has qualified ‘the above pro- 
position to this extent that the power of 
the Crown to dismiss its publie offisers 1a 
neeecsarily limited by any statutory provision 
that may Lave keen enacted for the benefit 
of sneh publie servants, and it may not 
have application to sueh of the servants of 
Government as are not sharged with fune- 
ticns elc. Mr, Taraporevalla has argued 
that the plaintiff was employed under see- 
tion 6 of Act V of 1878 and seation 6 enacts 
that:— 

“To aid the Colleetora in earrying out the 
provisions of this Act, the Commissioners 
may, enbjeet io such orders ağ may from 
time to time be passed by Government 
in this tehalf, appoint steh subordinate 
cffisers with sush designations, and assign to 
them respestively suoh powers and duties 
under this Ast, as they deem fit.” 

Mr, Tersporevella has urged that tle 
aprointmerte of rubordira!e .cffisers in the 
Excise Department are regulated by see- 
tion 6 cf {Һе Act and that power has been 
delegated by the Government to the Com- 
miesioner apnd the Commissicner is tbe cnly 
person who ean meks the appointments 
subjest to the order limiting tbe number 
of subordirate offieere who kave to te 
appointed for the purrore of sarrying cut 
the ргоу:віогв of Aet V of 1878, The 
appointment is not made by Government 
direct. From the resord that has been 
shown to me I frd that these appointments 
іп ihe Excite Department are made under 
the signature of the Oommissioner and I 
have no donbt in my mind that these 
appointments of offisers in the Exoire Dapart- 
ment and of ihe plaintiff was made uncer 
seetion 6 of Act V of 1878, . Then secticn 7 
provides in what eases, under what ciroum- 
Starees, and after wlat enquiry, een 
any stoh cffieer Le dismisted, Secticn 7 
provides :— 

"The Commissiorers may аё any time 
after inquiry resorded in writing fine, diamian, 
surpend ог. reduee any subordinate свег 
appointed, or any cfiser on whom any 
additional powers or duties have b2en 
sonferred or imposed by them nnder the 
provisions of the last presedirg section, for 
апу breaeh of deparfmental roles cr dis- 
eipline, or for earelessnere, unfitness, nesleet 
of duty or other miseondust," 


Voi, LXVII] 
HAR OHAND SINGH 9. NARAIN 8 ХОВ, 


Mr. Tareporevalla has urged that having 
regard to the provision of section 7 of 
Aet V cf 1878, the Government's. powers 
of dismissal or one of its offiosrs in- the 
Exeise Dapartm:nt have been fettered and 
resiristed by Statute and if that is so.tha 
rule laii down in the ease of Gould v. Siuart 
(2) must apply. 

The Advoesate-Ganeral on behalf of the 
Government has urged that soction 7 only 
restricts the power of the  Commissio-er 
and does not restriet ihe power of. the 
Government, Bat where Government has 
delegated the power of appointment to othr 
свега and if that. power is restrieted as 
to dismissal then it has to bs considerel 
whether tbe Legislatura kes restrieted the 
power of dismissal or nct. In my opinion 
sestion 7 docs restricts the power of the 
Commissioner for dismissal and, therefore, the 
employment of the plaintiff seases to ba at 
‘the pleasure ard will of Government and 
the provisions of rec:ion 7 of the Aet must 
be s‘ristly complied with bsfore such cffser 
cin be dismisied. Tha сме of Gould. v. 
Stuart (2) is a ease in point 


Mr, Bahadurji says that the dismissal has, 


to beconfirmed by the Government, That, 
however, does not affeet the m3rits of this 
exte, Тав first order has to b. passed by 
.the Commissioaer and it may be that a 
formal sanction ог eondimiticn has to be 
obtainsd it із a mera formality that has to 
ba gone into, 
In my opinion, the Log’slature by Statute 
has rettristed the power of dismissal under 
section 7 of Act V of 1878 and that 
provision under section 7 of the Ac} is made 
. for the prosestion of offi;ers employed in the 

Exsise Dapartment, 

Therefcre, the pre'iminary issues, 122, (.) 

: will ba answared in the negative, (2) in the 
affirmative and (3) is not nesessary, Costa 
42318 ia the cause. 

Ү. 0. A. 

Order accordingly. 


(2). (1826) A. О. 575, 65 L. J. P. C. &2; 75 L. T. 110, 
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LAHORE HIGH COURT. 
Szooxp Oivit Arrear No, 2037 or 1916, 
July 5, 1920 
I rasent:— Mr. Justic? Laelia Jones and 
Mr, Justice Dundas. 
HaROHAND SINGH, mixos sòs or HARI 
SINGH, rarovan Musammat HARNAM 
KAU R—Derexpint—Aprencant 
verius 
NARAIN SINGH. AND ANOTBER—PGAINTIFYS, 
AKBAR AND OTHERS—DEFENDANTS — 
RESPONDENTS, 
Mortgage — Decree for possession by mortgagee— 
Second suit for possession—Possession under decree and 
subsequent dispossession, proof of Cause of action, 


Where a mortgagee has obtained a decree for 
possession on the basis of the mortgage, a subse- 
quent suit for possession by him or his legal re. 
presentatives is not maintainable unless it is shown 
that possessicn was taken under the deoree and that 
there wasa subsequent dispossession. The reason 
is that two suits on the same cause of action will 
not lie. Гр. 282, col, 1.] 

Sesond ap eal from a deeree of a Diatrist 
Judge, Karna}, dated the 13th Marsh 1916 
affirming that of the Junior: Subirdinate 
Judge, Karnal, cated the 3¢th January 
1915. 

Mr. Sundar Das, for the Appellant. 

Mr. Ре Dayal, for the Respondent, 

JUDGMENT.—The plaintiffs brought 
this suit for posression of the land mort. 
gaged alleging that it had been’ mortgaged 
to the husband of one Musammat Nandi 
on the 7th July 1888, that Musammat Nandi 
had obtained a desree for possession on 


‘the 3!st January 1900, that exesution had 


been allowed by order of the 21st Novem- 
ber 19.3 and that Musanmat Nandi had 
sonseqnently sold her rights ёо ‘оге Kapur 
Ohand who in turn sold them to the present 


plaintiffs, 
When, however, the plaintiffs slaimed 
mutation on the 16th April 1918 the 


representatives cf the mortgagors objested 
alleging that they had paid off the mort. 
gage as long вдо ав 1901, 

The Firat Court framed an issue as to 
whether the suit was time-barred but gave 
no finding upon it. 

It fourd that the payment of Re, 975 
prinsipal and interest on the mortgage was 
not proved and also that Kapur Ohand 
had taken possession of the land and it 
gave a deevce for possession of the lind in 
tuit, 
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This desree was confirmed in the lower 
Appellate Court on the ground that there 
was no proof.of the payment of the mort- 
gage-money. . X 

In appeal it is slaimed that the suit is 
barred besause Nandi had obtained в decree 
for possession whish was never executed 
and that, therefore, a sesond suit was rot main- 
tainable. 

It is also urged and it is true that the 
lower Oourts have overlooked that the 
payment of Rs. 975 of the mortgage. 


money has been admitted by Musammat 


Nandi snd was aesepted as a faob in Mr. 
Martineau's judgment of the 21st Novem- 
ber 1203. The real point is that Musammat 
Nandi haviag onas obtained a decree for 
posseasion on the basis of the mortgage 
no farther sait eould be maintained unless 
it sould be shown that posession had bsen 
taken under her deoree and the judgment. 
creditor had been subsequently dispossessed. 

No doubt it has been alleged that Kapur 
Ohand obtained possession but it bas nof 
been alleged that he was singe d'spossessed 
ànd utless he wes, а suit for possession 
on the same sause of action dces not lis. 

Indeed, as no suggestion ean be made 
even now as to how he eame to be dis. 
possessed tbe allegation that he got posees- 
sion oan hardly be correst, 

We think the respondents were unwise 
not to asespt the offer made to them 
before us that any amount found dne on 
the footing of the mortgage would be 
paid provided that the payment of the 
sum of Rs, 975 was admitted. 

The whole trouble is really due to the 
faat that in the first instanee the amount 
of the debt was not obtained. - 

The suit is not maintainable; we must 
acsept the appeal and dismiss the plaintiffs’ 
suit with eoste throughout, 


X. K. Appeal accepted. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Miscertaxeous Олесь Arrear No, 82 or 1921. 
June 16, 1922. 

Present :—-Mr. Hallifax, A.J.O, 
ANNAJI AND ANOTHER —DEFENDANTS — 
APPELLANTS 
versus 

` FAKIRA AND OTHERS—PLAINTIFFS 
AND — DEFEN D:NT8— HERSPONDREATR 
Civil Procedure Code (Act V of 1908), О, XXXIV, 
rr. 5.2), 8 (4), О IX, 7.18, О. XVII, r 8—Application 
for final decree— Notice to defendant whether necessary 
— Discretion of Court —Enlargement of time, 


Under the Code of Civil Procedure of 1908, the 
proceedings in a mortgage suit between the pre. 
liminary and the final decree are a part of the 
trial of the suit itself, which does not end till the 
final decree is passed. [p "&- eol. 1.] 

When plaintiff in a mortgage suit makes an appli- 
cation under Order XXXIV, rule 5 ‘4 ors 4), 
Civil Procedure Code, for a final decree, it is not 
legally necessary that notice of the application 
should he served on the defendant or oven issued to 
him before the final decree is passed, and although 
it is just and proper to give notice to the defend- 
ant, yet the passing of a final decree without 
notice to the defendant is not an illegality or even 
an irregularity which would affect the decree in 
any way, nor is the Court bound by Order IX, 
rule 18, to set aside such a decree though it may 
do so if it considers that the absence of notice con- 
stitutes “sufficient cause’ for the absence of the 
defendant within the meaning of that rule in that 
particular case. [p. 284, col. 2 p. 29б, co]. 1.) 

Under rule 3, Order XVII, of the Civil Proce- 
dure Code it is discretionary with the Court 
to pass a final decree ір а mortgage suit when the 
defendant fails to comply with the terms of the 
preliminary decree, but by Order XXXIV, rules 8 (2) 
and 6 (2), this discretion is taken uway when the 
plaintiff applies for a final deoree which the Court 
is bound to pass unless the defendant appears 
and shows good cause for an enlargement of time, 
[p. 285, col. 1.] ` 

Appeal from a dccrea of the Additional 
Distrist Judge, Nagpur, dated the 15th Sep- 
tember 19%), in Missellaneous Case No. 21 
of 1921, . 

Messrs. М, E. Dixit and Y. V. Ohitale, for 
the Appellants. 

Dr. Н, S. бошт and Mr. W. R. Puranck, 
for the Respondents. А 

JUDGMENT.—The following shronolcgi- 
cal notes will make the history of this case 
elear :— 

24.6-1894— Mortgage executed for a very 
old debt of Rs, 42,000 and Rs, 2,107 as 
interest, the total of Hs. 6,307, being made 
payable in nine annual instalments with 
further interest on default, 
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5.8-1910—Suit instituted (at the last 
possible moment). Repayments admitted of 
Ба, 2,593 for principal and Ps. 1,194, for 
interest (total Ra, 3,787). 

16.6.1913—Preliminary dasrae for 
foreelosure in defanlt of payment of 
Rs, 8,132.7 11 by 27.10.1913 (just over 
four months). 

5.11.1915 — Defendants applied (more than 
iwo years later) for extension of time, 

12.11.1915—Plaintiffs applied for a final 
deeree, 

16-12 1515 — Time extended, for no sap- 
parent reason, np to 30-3-1916 on condition 
of peyment of Rs. 4,000, by then and 
certain eonditions in regard to in'ercs*, 

30.3.1915 — Hs, 1,000, paid (on that day) 
and time for the payment of the remaining 
Rs, 3,000, extended up to 29.6.1916 with 
the eonsent cf the plaintiffs, 

29.6.1916— Application by defendants fora 
further extension. Time granted till 20.7.1916 
"to settle with deeree-holder if porsible,” 

20-7-1916—The defendart; statel that 
“on assount of rains and want of leave from 
ofise the judgment-debtors sould not approach 
the decree-holdere for a cottlement,” and also 
that “application h.s been made to tke 
Deputy Commissioner to sanstion transfer cf 
cultivating rights in sir land." : Plaintiffs 
instrueted to “fila their raply” by 27.7 1916. 

27-7-\916—Alleged  .parshsser of the 
preliminary dcerce applied to be substituted. 
Ass'gnment айша ty the  pleintiffa. 
De'endant Balkrishna said t» be dead and 
defendant purchaser to prose essignmant, 
whioh wes already eomplete'y rrovel Ly 
acmission cf original plaintiffs, Notices 
ordered on Balsji and legal representatives 
of deseased Balkrishn-. 

10-8-1917— (After seven abortive hear- 
ings, due to fai'u-e fo sorve varicus defend- 
anis) applic:tion by fresh set of assignees 
for substitution. Notices ordered on defend- 
ants, 

19-4-1917—Certain defendanta г nserved. 

21-6-1917— Defendant Bhagwan present, 
All othe:s Culy served, inciuding Balaji, 
guardian for the suit'of minors Annaji and 
Shankar, who had refused to aesept notiee. 

2-8-1917— Assignment proved. Bkagwan 
presert. Remaining defendants absent. 

20-8-1917—Assignees of preliminary 
desres appliel for final desree,  Notises 
ordered on all defendants, m E 
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18-9-1917, 18-10-1917, 22.11.1917 — 
Hearing adjourned on aesoant of failure to 
serve various defendants. 

8-1-1918—All defendants served. Balaji 
absent. Mr. Pande Pleader for Bhoysji, 
Annsji and Shankar, Following order 
passed. "Mr. Pande......asks for ex'ention 
on the grcuud that his applieation for sanc. 
tion to sell sr wes dismis-el by the Finan- 
sial Commissioner. The order of I naneial 
Commissioner was passed in May 1917, 
The application for review was dismissed in 
September 1917, Sinse then the judgment- 
debtors took ro steps to satisfy the deeree, 
By taking t'me they want to enjoy the erops 
sown in tke fields, Tle judgment.debtors are 
not entitled бо an adjournment, A», however, 
they paid Rs. 1,000, and as the sum esrzies. 
interest I give them one opportunity. Care 
for 28-2-1918." 

28£-2-1918 -- АП defendants by Mr. Kelkar, 
Applieation for extension on the allegation 
ttat a pursba'er for the village had bean 
found. Follow/ng order pested, “I grant 
time subjeet to payment of He. 1 per cent. per 
mensem from 27-10-1915 till satisfaction; 
This amount shall ke till 2-5-1918,” 


2-5-1918 —Defendants absent. No further 
rayment ог ep: lication. Firal deeree paesed, 
with noie at tte end of order: “ After. 
writing tke above defendant, Anraji, 
appears and agein wants time. I see no 
reason to grant it.” 

10-8-1920 - Case remanded by Court of 
Judicial Commissioner for further considera- 
tion of an order in execution as to partition 
of a two ninths share in the property that was 
declared not subject tothe mortgage. (Balaji 
and Bhayaji having obtanied this order of 
remand did nothing further, Possession of 
the remainder had baen taken befcre the order 
in execution,waish was passed on 14-5-1919), 

15-3-192C—Application by Annaji and 
Shankar (present appellants) for setting 
aside the ex parte final deeree of 2-5-1918 
on the grcunds that they had not been duly 
rerved with notice of the applieation for в 
final deeree, 

2€-4-1920— A pplieants 
holders present. Records of original ease 
not reeeived, Adjourned to 10.5.1920 
(instead of dismissal in defanl.), 

10-5-1520, : 28-6-1920, 19.7.1920—Ad.- 


absent.  Dearee. 


: journed besauso of failures to serve nons 
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applieant judgment-debtora (all joiat with 
spplicante). ` 

16.8-1 1920 — "Parties 
for default.” " 

19.8 -1920--Applicvtion made for restora- 
tión of ápplieation to set aside ex parie decree 
dismissed on 16-82-19 20 to file. 

98.8. 1920— A pplieation restored on proof 
by affidavit of good ouse for absense, 

 10.E1£21— (after fonr hearings for plead- 
ings and evidense) applicants made an 
offer of payment on terms. Dasreg. holders" 
Pleader asked for time to eonsult them. 

91.2 1621, 25-4-1921—Abortive hearings 
on atcount of failure of witnesses to appear, 
(deoree helierg having apparently refused 
terms suggested). 

30-6-1921—Evidenee aompleted and сазе 
eloce for orders. 

' 15.9.1921- Order passed refusing to set 

aside єх pate. final deeree. 
13-12-1921—This appeal filed (89 days 

later, of which 8 were copying time), 

. 99.9.1922— "Counsel for applio:nta heard, 

but rot ready with any proporal cr апрдө:- 

tion of payment, 


ab3ent, Dismissed 


` All this makes it perfeetly slear tkat 
if for any of; the teehnical ressons pnt, 
forwaid the lower Court had been bourd to 
‘set acide tte ex parte decree, it would have 
been hound to pass another ore, rot єх parte, 
immediately. "Мо reason that eould possilly 
‘be urged, not even a tender of the whole 
amount due, would justify the Oourt in 
exterdirg the time up to that date unjess the 
deeree-holders. agreed, That the appellants 
hed no irtantion of making apy sush tender 
їв apparent from the way in which they have 
managed to evade a final deeree for seyen 
years, having paid no more tkan Ra, 3,000 
in all that time, and still more from the 
faet that they same to this Court in appeal 
‘without any idea of making even a proposal 
for payment, reasonable ог unreasonable, 
ог cf tke grounds on whieh they would 
ask for a retrospeetive enlargement of time 
jf their appeal should sueseed ; indeed, it 
‘seems | ‘elear that they have never realised that 
there ів any reeersity to give grounds for à 
retrospestive extension of the time ‘allowed 
for payment. But, techineally, they eannot 
'euseeed even -to the extcnt cf getting the 
ex parte 8eerce re opened, only to‘ be slosed 
again immediately, | Я 
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.Notiee of the applisation to pass a 
final deeree was duly served on Shankar’s 
properly appointed guardian for the suit 
Balaji and, whatever he might be able ‘to 
do in a suit to set aside the deeree оп fhe 
ground of gross. negligenc3 or fraud in 
Balaji, he eertainly eannot get the ex pirte 
decree set aside on the ‘sole ground that 
he was not served with notiee of the appli- 
eation for the decree in prosesdiuga under 
Order IX of the Prcesdure Oode. Still 
less oan he do so nearly two years after 
ihe deeree was passedand ten months after 
everybody eonserned who did not know 
all about it befcra had reseived full notice 
of it by the desree.holders being put in 
possession of the property. Аз for Арпајі, 
І am by no means sure that fresh  notise 
of a suit has to begiven to a minor defend. 
ant on his aitainicg mejority, bnt even 
if that is assumed, it ia established by the 
entry in the Ocder sheet thet Annaji knew 
of this decree on the 2nd of May 1915, 
the day on whieh it was passed, wher, 
assording to his own ease, he was .not 
three months short of 19 years old, ard 
he also sannot have failed to know about 
it when his property was banded over. to 
the desree-holders in April or May 1919 
when he was nearly twenty. His appli. 
sation to set aside the ex parte. deeree, 
made in Mareh 1920 is then hopelessly 
barred by time. 

Bat I am very elearly of opinion 
that when the plaintiff in a mortgage suit 
makes an applieation under rule 5 (2) or rule 
8 (4) of Order XXXIV of the Civil Pecedure 
Oode for a final desree ‘it is not legally 
nesessary that notios of that applieation 
should be served on the defendant or even 
issued to him before a final desree is 
passed. It is eertainly only jastand pro- 
per io give notise fo the defendant ‘in 
practically every oase, on the sound prin- 
eiple of always hearing the other side; bat 
the passing ofa fiaaldesie» without serviéa 
of notise Gn the defendant of the apglieation 
for it or even issue of sush note; to him 
is not an illegality or even an irregularity 
that wov'd affest tha decree in any wey, 
nor worli the Court bs bound by rule 13 
of Order IX to set eside sush a deeree, 
though it might do soif it considered that 
the absense of notica eonstituted * ‘suffi sien 
eause” for the atsence of thie defendan; 
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within the meaning of that ruls in that 
partisnlar вазе. 


Oonfusion of thought appears to exist 
on this point, arising ou$ of the old 
eorilist of views as to the nature of the 
proüsedings ia a mortgage suit between 
the preliminary and fiaal decrees, There is, 
however, no room for doubt or confusion sinee 
the. pássirg of the present Procsdura Code 
in 1908; the prcessdings area part of the 
tria! of the suit itself, which does not end 
tili- ће final decras is passed. In many 
sab3rdinate Courts, however, the view taken 
ssems to Ъз that these prossedings are 
eortainly a continuation of the suit, bseause 
itia not laid down in many rulings, but 
only teehnieal’y and for soertain purposer; 
there are frequent instansesof their being 
treated as exesation prosesdings ard the 
provistors of Order XXI, particalarly trose 
in rule.2, being. applied to them. They 
org ав real and essential a part of the 
guit itself as those between the preliminary 
and final desress in а enib for ascounts or 
partition. 


Now, the preliminary  desree in а 
mortgage suit, whether for foreslosure or 
sale; must under rule 2 or rule 4 of 
Order; XXXIV direst the payment of a 
eertain - sum of moncy into Oourt by а date 
to "be ^ fixed; there is no mention of payment 
out of Court io the plaintiff, The pre. 
liminary deeree, tkerafcre, grants time to 
the defendant for the performare» of an 
ach nesessary to the further progress of 
the suit, If he fails to perform ‘that gct 
within thé time allowed the Oouct may 
under ru'e 3 of Order XVII prcesed to 
deoide the euit forthwith on the materials 
bofora it, that ia to say, to pats a бла] decree. 
And by rue; З (2) and 5 (2) of Order, 
XXXIV the discretion left to the Oourt by 
rule 3 of Order XVII is taken away when 
tke plaintiff applies fora fioal dcc:ee, unless, 
tle de'endant appears and skows good eausa 
for an enlargement cf time, It is strictly 
for the defendant to appear and do this 
on or Ьзѓоге the date fixed, and the: plaintiff 
is e:rtainly not legally bound to give bim 
an opportunity to do it after that dato. 

The only ruling I- hava bean able 
to find dealing- directly with this point is 
that of the Oaloatia High Ооцгё in Beohw 


INDIAN CASES, 


235 


Singh v. Bichharam Sahu (1). The matter 
was not directly in issue there and the 
judgment dealt with tha state of things 
existing before the passing of the Civil 
Procedure Code, 1908. But the view taken 
by the High Court of Caleutta of an order 
absolute under the Transfer of Property Ас" 
was that 15 was a decree, and the remarks 
of Mookerjee, J., apply, therefore, to Order 
XXX|V, The learned Judge caid: “That pre- 
vious notise to the judgment. debtoz i is just in 
the ease of enforcament of a conditional or 
contingent deeree is obvious from the c.r. 
camstarce that such a prcesdare hes ben 
followed in other systems ‘of law. For 
inetarce, as explained by this Court in the 
cite of Jogendra Ohandra Roy v. £y m Das (2), 
in England a writ cf scire facias was re- 
cesssry when the execation-creditcr tought 
to enforce a conditional or o»niingent jadg. 
ment проп the allegation that the c:ndition 
has not been performed or the c:utingency 
has happened. Tce same principle was 
adopted by this Court in the cise of Bibi 
Tasliman v. Harihar Mahto (3), when it was 
ruled by в Full Bench that au order ab. 
solute under rection 89 of the Transfer of 
Properiy Aci cugbt not to be made eg 
parte, althovgh tkat rection does not ex. 
pressly provide fcr the issue of roticas to 
the mortgagor, aud that if euch an order 
has keen made without notiee to the judg. 
ment-debtcrs mortgagora, tle Court haa 
inherent power to set aside the order made 
ex piríe," It is not here stated but rather 
assumed or sonceded, that there is no legal 
necessity for the issue of a notice, 

My own impression ia that 
always basn similarly assumed, 
as axiomatic, that under the Civil 
Prccedure Code, 1808, the issue of 
notiee is nct legally but only prastisally 
receiSaiy, and that this is casually men. 
tioned in many published judgmerta but 
raturally never discussed. There in howe 
ever, a fairly general bel'ef, illustrated in 
this case, that if a defendant has not 
been cerved wih notice of the applies. 
tion for a Ёла] desree it can. be said that 
tha summons in the suit of whish rule 
18 of Order IX speaks was not duly 


it, has 
almost 


(1) I Ind, Cas. 677; 10 C, L. J. 91, 
(2) 11nd Cas, 168; 9 O. L. J. 271 at p, 277; 860, 543, 
(3) 82 О, 253 at p. 266 (Р,В.); 9 О, W. N, 81, 
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: n him and the Court is, therefore, 
и ta get aside ik final deerea if it 

ed inhis absence, 
Wks ыт published ruling of this 
Court on the subject is Beth Bhagwandas 
v. Shridhar (4) decided in February 1£07. 
In Ohaitram v. Daolat Gond (8) Stevens, 
J. O., held in 1895 that по rotiee was re. 
quired, and gave three very gound reasons 
for that view. In 1908 in Amolakchand 
v. Jawahir Mahomed (6) Itmay, J. О, 
expressed a doubt аз to the «orraot. 
ness of this view but did not go _into 
the question, which did not really arice in 
the saso before bim. In 1907 Stanyon, 
A, J.O., referred to both these cases in 
Seth Bhagwandas v. Shridhar (4) and 
dissented from the first of them, holding 
that the Court was bound to issue notice 
before pissing what is now ealled a final 
deereó but in these daya was kncwa as 
& fnal order, The basis of the decision 
ijs that tte proc:elings on the application 
for that final order are not a continuation 
of the suit, though they are not execution 
prceecd'ngs, whioh was the only alterna. 
iive previously suggested, but anomalous 
proceedings sut generis, That view may 
or may not Бате keen aorrest then; it is 
inly nob correct now. 

imd therefore, if no  notiee of the 
application for a final decree had even 
bean issued to the two appellants, and 
they had applied within the time allowed 
to have the ex parie decree cet aside, 
neither of them wculd be entitled to get 
this relief as of: right. That they are not 
entitled to any enlargement of time in 
equity or even ав an indulgenee is abun. 
dantly clear frm the history of the 
case cet ont at the beginning of this 
judgment, which shows that for nearly 
Bix years they managed on no grounds 
whatever to retain possession of the prop- 
erty acd enjoy the income. It is also 
elear that they have in fact bad full 
knowledge of every detail of the рговевӣ- 
ings from beginning to end, The appeal 
is aesordingly dismissed and the appellants 
must pey all the costs of the opposite 
party in both Oourts. These eosta will 
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be payable personally by the appellants 
and will not.be added to the priea of 
redemption, 

W. 0. А, 


Apreal dismissed 


OALOUTTA HIGH COURT, 
Оту Rore No. 520 cr 1921, 
December 17, 1921, 

Present : —Mr. Justiae Subrawardy, 
and Mr. Justice Ghome. 
SANTOSH BALA DEBI AND OoTHER3— 

. PETITIONE: S 
versus 
RAM CHANDRA GHATI AND OTHER! 
—Ovposits PART;ES, 

Civil Procedure Code (Act V of 1908), s. 115, О. 
XXI, rr. 89, 92—Application to set aside sale on 
deposit—Notice to persons affected thereby—Process fee, 
payment of, if obligatory on the applicant ~Revision— 


Practice of High Court—Confirmation of auction sale «^ 
Jurisdiction, 


Although Order XXI, rule 92, Civil Procedure 
Code, requires that no orders shall be made under 
rule 89 unless notice of an application to set aside the 
sale has been given to all persons affected thereby, 
it is notinevery case obligatory on the applicant 
to pay the process fee or to serve notice according 
to the mode of service prescribed in the Code, 
[p 287, col. 2.] 

The High Court has jurisdiction (under section 116 
Civil Procedure Code) to interfere with the wrong 
exercise by subordinate Courts of powers vested 
in them under the provisions of the law dealing 
with -confirmation or setting aside of auction-sales, 
[р. 287, col, 2.] . 

Rule against an order of the Court of the 
Sub Judge, Asansol, 

FACTS appear from the judgment. 

Babu Dwarkanath Ohuckerbutty (with him 
Babu Bankim Ohandra Mukeri), for the 
Petitioner, —The learned Munsif was wrong 
in refusing the applieation made under Order 
ХХІ, rule S9, Civil Prosedure Code. The 
Conrt should not have sonfirmed the cale. 
Order XXI, rule 92, does not make it obliga- 
tory on the applieant to pay prosess- fee or 
to serve notiee in every case, The Pleader 
of the auetion-purehaser entered appearance, 
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Refers to Bhairab Pal v. Premchand Ghose 
(1) No talbana was nesessary. I submit 
. that gross fraud has been perpetrated. 

Babu Satindranath Mookzrjt, for the Opposite 
Parties.—I submit that the proviso in Order 
XXI, rule 92,is mandatory and your Lordships 
eannot interfere with an order whieh was 
passed in the oxereice of rightful jurisdiction. 
Refers to Amir Hassin Khan v, Sheo Bakhsh 
Singh (2). Even on February 9 рговенв. ее was 
not deposited in Court. The Oourts sannot be 
said to have acted illegally and without juris. 
diction. Refers to Order XLVIII, rule 2, ав 
regards the mode of servica of notions, ` 

Reply not ealled. 

, JODGMENT.—Tho petitioners i in this case, 
who are parda noshin ladies, invite us to yacate 
‘the order of tbe Mansif dated the llth 
‘February 1921 eonfirming the sale of the 


petitioners’ property and virtually refusing an . 


BApplisaticn made by them under Order XXI, 
rule 59, Civil Procedure Code. 

It appears that the property was sold on 
the 18th Deaamber 1920 and purehesed by 
the cpposite party for Ra. 730 who deposited 
the earnest. money on that day. On the 4th 
January 1921 the opposite party deposited 
the balanoa of the purehase money and the 
22nd of January, was fixed for confirmation of 
the sale, On the 17th January the judgment. 
debtors, petitioners before us, deposited the 
slaim and costs with sompeneation and pray- 
ed that the sale might be set aside. On -the 


22nd January, the date fixed for the eonürma- ` 


tion of the sale, the Court passed the following 
order “Jadgment-debtors Nos, 1 to 5 have 
deposited the slaim eosta with sompensation 
money within time. Issue notise on the 
&uction-purohaser, Judgment-debtors Nos. 1 
to 5 do file prosess-fee and duly filled in 
prosesses within 3 days. Put up on 9th 
February. next.” On the 9th February it was 
: found that proeesses and prosess.fee had not 
baen fled. and deposited in Court. The ease 
was accordingly adjourned to the llth Feb- 
xuary for orders, On that date the Court 
passed the following order: "Judgment debt- 
ors’ Pleader Baba Ram Pada Mukherjea 
and elerk Babu Kashinath Catterjee were 
asked to take steps for the servise of notice 
оп the austion-purshaser. But they did not 


' (1) 1 0. W. N. olxi (161) notes, 
(2) 111. A. 287; 110. 6; 4 Sar. P. O. J 559; Rafique 
& Jackson's P, О, No, 83; 5 Ind. Deo (х,в,) 760 
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take any steps. So the morey deposited by 
the judgment-debtors eannot be assepted by 
the Court. Lt the rale be, therefore, eon- 
Brmed." 

It is sontended by the petitioners that this 
order is wrong and the Oourt should not have 
eonfirmed the sale in the csirenmatanees 
detailed above, Order XXI, rule 92, Civil 
Prosedure Code, no doubt, lays down that no 
order shall be made undar rule 89 unless 
notiee of the applisation has been given to 
all persons affeeted thereby, and no doubt the 
sustion-purehaser, who is one of sueh persone, 
is entitled to notiee of the application under 
that rule, Rule 92, however, does not make 
it obligatory on the applisant to pay the 
prosess-fee or to serve notiae assording to the 
mode of servise prescribed in the Civil 
Proeedure Code, in every sase, It is elear 
from an examination of the resord that the 
auetion-purehaser appeared through a Plesder 
bn the 18th Desamber 1920, the day on which 
the sale was held. Hs further appeared in 
Court ор. ће 4th. January 1921, when he de- 
posited the balanse of the parshass-money, 
He must, therefore, be sonsidered asa party 
on the record who had entered appearanee in 
Court and aseordingly notieo of the applica- 
tion sould have been given to his Pleader on 
theresord, We have not been referred to 
any authority whish makes it incumbent on 
the judgment-debtor in such‘ sireumstaneas 
to pay any procass-fee for a formal servioa 
of notise of the applisation on the austion- 
purobaser. We are satisfied that the order 
passed by the learned Munsif whieh was 
affirmed on appeal by the Subordinate 
Judge of Ásansol is wrong and ought to be 
set aside. 

It is argued by the opposite party that this 
Court is precluded by virtue of seotion 115, 
Civil Prosedure Code, from interfering with 
an order like the present one though passed 
wrongly. Ii is needless to say that in in- 
numerable inatanses this Court has interfered 
with wrong exersise by the Courts below of 
powers vested in them under sestions desling 
with sonfirmation or setting aside of auetion 
sales. ТЇ it is neeessary to say anything on 
the question of jurisdiotion we may add that 
the learned Munsif had no jurisdiotion to 
confirm the sale when the judgment debtors 
had somplied with all tha provisions of law 
and deposited tha nesessary amount within 
the time preseribed for that purpose. 
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The result is that this Rule is made abso- 


lute and the order of the Munsif of А запвої 
dated the 11th February 192: is set aside and 
the case remanded to that officer for tbe 
disposal of the applisation under Order XXI, 
rule £9, Civil Prosedure Code, in the prezenoe 
of all parties interested. 

Costa of this Rule will abide the result. 
We assess the hearing fes at two gold 
mohurs, 


и.к. Rule made absolute, 





LAHORE HIGH COURT. 
Sacono Civic ApewaL No 463 оғ 1920. 
^ June 24,1 20. 
Fresent :—Mr, Justiee Broadway. 
THAKAR DAS—DEzFANDANT— APPEULART 


р terius 
S. ABDUL HAMID —PratsTIFF 
— RESPO IDENT. 


Easement—Light and air, obstruction of—Injury— 
Injunction the rule—Damages the exception—Re-roofing 
of dominant tenement—Easement not affected. 


1f the erection of a building completely blocks a 
window and causes total obstruction of light and 
air, it is prima facie an injury of a serious character 
and а mandatoty injunotion should issue. In such a 
case, injunction is the rule and damages the excep- 
tion. [p. 289, col. 1.] 

- Nandkishore Balgovan v. Bhagubhat Pranvalabhdas, 
8B. 95; 8 Inds Jur, 260; 4 Ind. Dec. (х. в.) 437, 
relied on ] з 

Kirpa Ram v. „Gurbaksh, 2 Р. В, 1863, referred to. 

Tho mere fact that itis possible for the owner 
of the dominant tenement to neutralise the effect 
of the obstruction of light by re-arranging ог 
altering his own building is no ground for afford. 
ing him a money compensation, [р. 290, col. J.] 

Ramanujulu “Naidu v. Apparanji Ammal, 9 Ind. 
Сав. 417; (1911) 1 M. W. N. 261; 9 M. I, T. 888; 21 
M. L, J. 318, referred to.. ч 

If a room has existed for over 20 years, the mere 
faét that it has been re-roofed recently would not 
doprive its owner of an easement which had been 
acquired and the latter is prima facie entitled to be 
maintained in-his enjoyment of the said easement, 
[р. 259, col. 1; p. 290, col. 1.] : 

The grant of an injunotion is purely a matter of 
digoretion, to be exercised in a judicial manner. Lp. 
290, col. 1.] " 

Sesond вррев1 from a decree of thé 
District Judge, Lahore, dated the 12th 
February 1522, affirming that of the Munsif, 
First Class, Lahore, dated the l6th:October 


1919. 
Lala Durga Das, for tho Appellant. 
Bakhshi Tek Chand, for the Respondent. — ' 
- JUDGMENT.— The plaintiff, Sheikh Abdul 
Hamid, owns ` eertain property adjoining 
the property. owned by. the defendant, Tha. 
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kar Dass. Thakar Das oommeneed to erco 
esrtain buildings wh‘ch threatened to oblil 
terae the window in a room in the second 
storey of the house belonging to the plairt. 
iff. Thereupon the plaintiff instituted а 
suit asking. for a deelaration to the effcot 
that he was entitled to the uninterrupted 
use of light and air through this window 
and praying for a mandatory injunstion to 
‘issue to the defendants prohibitiog | him 
from interfering with this window aid 
Dblosking it in any way, The defendant 
pleaded that no eacement had been acquired 
qua this window, that the window was in 
a parapet and not in a roow, ard that 
thé.-room ‘whieh now exists was a resent 
construetion, The Trial Oourt баше to à 
finding that the window had cxisted for 
more than 20 years prior to suit and thet 


. the window cpened into a rcom and had 


so opened for over 20 years: a dccree war, 
therefore, granted to the plaintiff as prayed. - 

Tbhakar Da», therefore, preferred an appeal 
to the District Judge which was dismissed, 
he has row some op to this Court in sseond 
appeal through Mz. Durga Das and on 
behalf of the plaintiff respondent I have 
heard Mr. Tek Ohand. it was argued by 
Mr. Dorga Das that tbe plaintiff did not 
live in this house whieh was leb out on 
small rents to реср!е of the eoolie class! 
It appears there is no «videres to show 
that, the tenants are of this ala:s. i 

He further eontended that the room in 
gvestion was the only room in the seeond 
storey and that it was 12 féet by 14 ‘feet 
in dimensions having a door leading  intd 
it in the western wall while the window 
in question -was in the northern wall: 
There is no window or dar of вру kind 
whatscever in the southern or eastern wall 
Mr, Durga Dass tock up a great deal of 
time in endeavouring to show that the 
learned District Judge had not come to á 
finding as to the exietense of the үсстй 
as a room-for a period of 20 увага, Mr; 
Tek Ohand tcok up en equal length, of 
time iu skowing that a ‘finding had beer 
arrived at on this p:int. 16 is true that 
the expressions used by the learned Dig! 
trict Judge are not particularly happy} 
but after a careful consideration of his 
judgment it seems to me that the cnly 
eonelusion to arrive at is that he has 
found that the room existed as a room for 
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over 20 vears. He says: "There is every 
indisation of there having always bsen a 
room into which the window gave light 
and air. and even if the room had been 


«recently built, 16 does not, in my opinion, - 


affect merits of the case.” It appears that 


admittedly the room has recently been re-: 


roofed. !f as found the room has existed 


“for over 20 years, the mere fact that it- 


has been re-roofed recently . would not 
deprive the plaintiff of an easement which 
had been acquired. 

Again, Mr. Durga Das sontended that the 
‚ learned District Judge had entirely: lost 


sight of the ‘provisions of gestion 26 of the: 


Limitation Act and had-not found that 


the period of 20 years during which the. 


‘plaintiff Бай. been receiving light and air 
“through this window ended, within- few 
years of the suit. What. has been found, 
: however, is that the plaintiff's room with 
‘the window in it has been ia existense 
Kr period of over 20 years, The pro- 
visions of section 26 of.the Limitation :Act 


have in no way been contravened or lost - 


sight of by the learned Distrist Judge. 

Next, it was argued, that inasmuch as 
_ the. plaintiff could easily open a window 
. in ‚һө. southern, western, or · eastern 
wall, ib was ineqnitable- to prevent ‘the 
defendant from building his house sa as 
‘ta block these апо: ient lights aud my 
attention was drawn to Vir Bhan v.: Bam t- 
das (1), Arjan Das v. Ganesh Das (2), Delhi 
$ London ‘Bank Ld v. Hem Loll Dutt (3) 
aud *'elhurim Madigat ` kew v. Gopal „Бош · 
r Боа (4). In Vir Bian у. Ватјёдаз (1) 
it "was held that. in a snit of this: 
‘nature the. rule of decision was whether, 
in consequence of the cbstruction, the plaint» 
iff had -legs-‘light and air than bəfore to 
: Buoh. ап rapýřeėiable degree as to injure h's 
- property ‘in. point of value, comfort, eon- 
. venienca, Or usefalness, according -to its 
і вһагас:ег ав э res'dsnce or а plase of 
: business ог warehouse, and that an 
‚ idjanetion was the proper :rsmedy where 
_vaubatantial and ‘wrongful injury had 
' been” done to the pants rights, Mr, Tek 


. Oi fud; Cas. 441; 8 P, Е, 1909; 20 P. W. F. 1909; 
88 P. L, R. 190! 
255 21 Ind. Cas. 249; 172 P, W. R. 19: 3; 808 P. L. 


(3) 140. 889; 7-Ind. Deo, (м. s.) 665, 
(4) 23 Ind, Cas 785; 1 L, W, 166, 
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Chand eontended that this ruling raally 
assisted him while Мг, Darga Das urged that 
it was in his favour inasmueh as the plaintiff 
had not proved that the bloeking of this 
window would result in any loss in value 
or in eomfort, eonveniense ог usefulness, 
In that sase, however, an injunetion was 
granted although there had not been а som» 
plete blosking of the aneisnt lights. Arjan 
Das v. Ganesh Dos (2), із also а decision of 
the Chief Court (Agnew, J.) in whieh the 
usual prineiples to be found in all text books 
on ths subjeet are refered to. That ease, 
however, did not deal with the entire bloaking 
of ancient light but with a problematical 
reduction in the light whish might arise out 
of the building of a eertain balsony. This 
ease does not appear to me to afford aysistanse 
in the present one. In Delhi $ London Bank 
v. Hem Dall Dutt (8), there had basn 
a diminution of light and it was hell that 
that diminution was not впоһ as to render the 
house unfi& for the ordinary purposes for 
whieh it was used. In Sethuram Madigat Row 
v. Gopal Row Peishwa(4) thera was no question 
of easement af all. ` Osrtain common property 
had been appropriated by one of the so-ownera 
and ib was held that where upon a ba'anee 
: of convenienee damages would ba an adeuuate 


- remedy, relief by way of mandatory injunetion 


-should not ba granted, 16 has-to ba borna 
-in mind that in the present ease both the 
. Corts below have inspested the property and 
«both. have come to the sonelasion that the 
:room would basome prastieally uninhabitable 
if this window was entirely blocked. Here 
we have not а sase of a‘diminution of light 
„and àit buta total: obstruction.’ The building 
proposed to be erected by tke defendant MER 
completely block this window. No doubti 
is possible forthe plaintiff to open mue 
window onthe opposite wall or one of. tha 
_other walls. It might be a neighbourly act 
on his part to meet the defendant in this way. 
Bat at the same time he is not legally bound 
to do so and is entitled to enjoy the light 
aud air that he has been enjoying through 
this window for over 20 years. In Kirpa 
Бат v, Gurbalsh (5) in в somuwhat similar 
set of circumstances the plantiff’s right to 
light and air had been completely taken away 
and ib was held that а mandatory injunction 
should issue, 


(5, 2 P. I, 1803, 
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As tothe question of actual injury to tke 
horse it seers to me that any act by the 
defendant which controls or obstructs the 
light and air to which tke plaintiff is entitled 
is prima fecte an injury of a serious cha- 
recter. In this view I am forlified by the 
decision in Nandkishore Balgovan ү, Bhagu- 
bhat Pranvalabhdas (6), relied on by Mr. Tek 
Chard. Tke proposed erection of this build- 
ing by the defendant is, therefore, a very 
serious menace to the rlaintifi’s property,;and 
prima facte it seems to ше that the pleintiff 
is entitled to ari irjunetion. It was suggested , 
by Mr Durga Das, that compersation would 

“mest the si'uation, lut in this view I am un- . 
able (o agree. In this connection Ramanujulu 
Naidu v. Apgaran i Ammal (7) is irstructiye. . 
Their Lordships of the Madras H'gh Court - 
held that an ipjuccticn was the rule and. 
dimsges the excepticn in cases of (h’s nature. 
They eleo held that {kere was no authcrilyfor . 
the t rcpositicn, that if 16 was possible for tke . 
plaintiff to neut:alice the effect of tbe di fend- 
ant’s buildings Ly el'erirg or re-arrarging 
his own buildings, then compenration -in 
morey would affcrd adequate rel'ef. It having 
been proved (hat the plaintiff has acquired an 
eatement whereby be is entitled to have free - 
access of light and air through this window, he, 
is grima facie entitled to Le maintained in his . 
enjoyment of the saideasement, Again, the 
grant .of an injunction is purely a matter . 
of diseretion, a diseretion whieh ie; of ecurse, . 
to be exercised in a jndioial manner. The: 
Courts below have agreed in thinking that a 
proper oxersise of this diseretion entitles . 
the plaintif tothe grant of an injunetion . 
and I am unable ‘to-see apy reason for taking 
a differént view, 

І accordingly dismiss this appeal with 
costes. 

NKE 


` 


Arroal dismissed. 


E 


(7) 9 Indi: (ов. 417; (1011) 1 M, W. N. 281; 9M.L, 
Qj, 282; 70.) Le Jy 218. 


-on the plaintif 
- the suit. 


' appeals. 


CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE Decger No. 2250 
or 1919, 

February 9, 1922, 

Pres:nt i—Justise Sir N, R. Chatterjca, Kr. T 
and Mr, Justiee Pearson, 

Srimott SARAT KAMINI DASI, дир 

ON HEs DEATH BER ВЕНЕВ AXD Leesan е 
REPREBENTAT.VES HER $088 JAMINI MOHAN 
SARKAR AND OTRE28— PLAINT. FES 

— APPELLANTS 
tersus., f 
- OHAITANYA CHANDRA PROHORAJ 
alius CHAITANYA CHARAN (CHANDRA 
IN Votaleinama) MOHAPATRA 


AND OTHERS— DEFENDANTS — Re p INDENT, 

Civil Procedure Code (Асі V of 1908), O. XXII, ru 4 
(83— Death of one of several dafendants —I cgal repres 
sentative not brought on records Suit, when does not 
abate аѕ а achcle. 


When one of two or more defendants dies and no 
application is made under Order XXJT, rule 413), the 
suit abates as against the deceased defendant. The 
question, whether the suit abutesasa whole, would 
depend upon whether the suit can be proved in the 
absence of the legal representatives of the | deceased 
defendant. If the lattor had no joint interest with 
the other defendants and the interests of the several 
defendants can be discriminated, the abatement of , 
the suit with respect to the deceased defendant will 
поё: result in tho dismissal of the entire suit, [p. 29', 
“col. 2; y. 292, col, 1.] 


` Appeal кїлї B -— of the Distriet 
Judge, Bankura, dated the 4th August 
1919, affirming that of the. Munsif, Third 
Court at that plase, dated. the 22nd Apel 
1918, 

FAOTS appear from the judgment. 


Babu Pánchandn Ghcsh (with him. Babu 


, doliniranath Sanyal for Babu. Kalikinkar 


Ohakravarty), for the Appellanis,— The plaint- 
iff із the appellant. The appeal arises ont of 
в suit for ejeetment. Plaintifi’s ease is that 
. she purehased the interest of Raja Bala- 
bhadra Singh who. got the estate.’ as-rever-- 


. sioner after two ladies had held it^ in: limited 
: interest. 


Tho defense is that tt ey: held the 
lands from various grants by those ladies 
and these were, therefore, binding 
ard that the . plaintiff 
being а benamdar could not maintain 
The First Court dismissed the suit 
on preliminary grounds, Then there were two’ 
In one of them from whieh the pre: 
sent appeal arises one of the respondenta being 
dead the appeal was dismissed. The: quesi 


Va. nxvit) 
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tions in the prosent appsal are two, viz, 
(1) whether on the death of one of the 
respondents in the Oourt of Appeal below 
the whole appeal abated or only aa against 
the decsased respondent and (2) whether 
if some of the parties sompromised the 
whole suit sould be dismissed. 

[Onartzrsza, J.— Were the defendants in» 
tereated in the same plot of land ?] 

No, The land was held by forty-eight 


persons eaeh olaiming separate plots under | 


different grants. The only issue tried by 
the First Court related to the maintainability 
of the suit by the benamdar. These things 
were not gone into. Roofers to Order XXII, 


rule 4 of the Gods of Civil Procadure, I. 


submit tho other issues must be tried bəfore 
it ean be known whether they had joint 
interest. The ease in Kali Day1l v, Nagendra 
Nath (1) sannot apply as there bas been 
no decree at 811: іп the present oase, Refers 


to Bat Full v. Adeszng (2), Khuda Bakhsh ` 


v. Mathra Das (3), Hem Kunwar v. Amba 
Tr.s:d (4), Mullah's Uivil Prosedura Code 
943, As regards the sesond question 
two :o'enamahs. were filed in the First 
Court bətwesn the plaintiff ani two sets of 
defendants, The Court below has dismissed 
wrongly the suit as against the others. 

Dr. Sarat Ohandra Basık (with him Babu 
Narendra Nath Ohowdhury), for the Respond- 
ents.—Ás regards the question whether the 
defendant& jointly owned the lands there 
: was noissue raised. The relief sought is 
for Миз possession of the..entire mouga. 
Refers to.EKalizDayal v. Nagendra Nath (1), 
Dharanjit Narayan Singh ve Ohandeshwar 
Prosad Narcyan Singh (5) and Acimuddin Man. 
dal v. Tara Sankar Ghose (6). Isatmit the 
appeal was imperfectly constituted and has, 
therefore, been rightly dismissed. As re- 
gards the second point the petition of com- 
promise was merely filed. No order was 
passed on 1%. 

Babu Panchanin Ghosh replied in brief. . 

JUDGMENT, —The plaintifs-appellants 
sought to recover possession, by ejectment 


(1) 54 Ind, Cas, 822; 24 О, W. М. 41 at p. 48; 80 C. 

(2) 26 B. 203,3 Bom, L. R. 736, 

(3) 18 Ind. Cas, В, 182; 85 P. L. В, 19:8; 80. P. W. 
В, 1913; 62 P. R 1018, 

(4) 22 A. 430; А. W. N. (1900) 130; 9 Ind, Deo, 
(х. в.) 1824. 

(5) 11 0. W. N. 504; 6 O, L, J, 323. 

(6) 47 Ind, Cas. 638; 28 O, L, J. 201, 


of the defendants, of the proparty in dispute 
under a purchase from Raja Balabhadra 
Singh. There area large number of defen- 
dants in the sase, Among other defences 
they raised the plea that the plaintiff was 
the benamdar for her husband and, as such, 
she could not maintain a suit for recovery 
of possession and for eject mnt, 

The suit was tried along with another 
which was also dismissed on the same 
grounds. 

There were appeals in both suits, The 
obher suit was remanded to the lower Court 
for re-trial, the Court having found that the 
plaintiff was entitled to maintain the suit, 
S» far asthe present case is concerned, it 
appears that ona of the defendants, nimely, 
defendant No. £0, Nagendra Nath Mahae 
patra, died while the appeal was pending 
before the Court of Appeal below and no 
application for substitution of the : heirs was 
mads within the period allowed by law. 
The loarned District Judge held that the 
entire suit be dismissed as there was nothing 
from which the interest of the several 
defendants could be dis3riminated. 

The plaintiffs appeal to this Oourt. 

There ia no doubt that when one ‘of two 
or more defendants die:, and no application-is 
made under Order XXII, rule 4, sub-rule: (3) 
the suit shall abate as against the deosased 
defendant. 

The question, whether the suit Жаш. asa 
whole, depends upon whether the snit can 
be proved in the absences of the legal repre- 
sentatives of the deceased defendant. 

No irquiry appears to have been made 
by the learned District Judge in the matter. 


"He merely saya there is nothing from which 


the intere:t of the severa! defendants conld 
be discriminated, 

The plaintiff, no doubt, brought a suit for 
recovery of possession of a тоша bub а 
very large number of persons were made 
parties defendants. Some’ of the defendants 
in their writen statement claimed to be in 
possession of specific parcels of land within 
the mouz2 separately from the other defend. 
ants. It also appears from two petitions 
put іп by some of the defendants, by which 
they compromis d the case with the plaintiff, 
that they c ine! to hold spacific parcela 
of land withiu defi iits ooualaries, with reo 
gard to which they bad coms to an amicable 
settlement with the plaintiff, 


292 


АНЫМА 6, BADANSINGH, 


These go to indicate that there are, at any 
rate; some Jands which are held separately 
by scme of the defendants: and if the deceased 
defendant had no joint interest in these 


. plots of land which the defendants claim to 


hold separately from the others, it is difficult 
to see why the abatement of the suit with 
réspect to the defendant No. 20 should result 
in dismissal of tke suit with respect to the 
entire property. 

We think, in these circumstances, that 
there shcu'd be an inquiry into the question 
whether the lands held by the several sets of 


, defendants were beld separately from each 


other. 1f the Court comes tc the conclusion 


. that. the defendants are in possession of 


um 


specifia plots of Jand in which the deceasad 
defendant had no sbare, it will proceed to 
try the case as against such of the defendants, 
But if, with respect to any plot of land, the 
deceased defendant No. 20 was jointly con- 
cerned, the suit must be 
reapect to such plot. The Court will also 
eonsider the petition of comprom‘se referred 
to above, 

The case is accordingly remanded to the 
lower Appellate Court for disposal acsording 
to law, having regard to the observations 


.made above. 


., Oosts to abide the result. 
R. К. р 
Oase remanded. 


NAGPUR JUDICIAL COMMISSIONER’S 
$ COURT. 
Szcoxp Civin Аррв:т, No 232 cr 1920, 
April 24, 1922. 
Pretent : —Mr. Batten, J. C. 
AHILIA asp orngis —DzrENDANTS 
^ — ÀXPELLANTS 
versus 
BADANSINGH— Prarstirrs—~ 
RESPONDENTS. 
Q. P. Tenancy Act (XI of 1898), s. 48 (1)— 
Occupancy tenant—BSuccession—ANearer. collateral, heir 
disqualified under the section whether lets in distant 


* heir. 


Section 46 (1) of the О. Р. Tenancy Act, 1898, 


. creates a rule of restriction во far as collaterals are 


concerned The condition requiring the collateral 
who claims succession to have shared in the cultiva- 
tion is a disqualification which disentitles the nearest 
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dismissed with — 


(1925 


collateral if he has not fulfilled the condition. But 
it does not confer any right of succession to the 
occupancy-tenure оп a more remote collateral even 
though he may have shared in the cultivation, 
Lp. 294, col. 1.] 

Sheoshankurpuri v. Musammat Rukhma, 15 C, P. D. 
E 89 and Shankar Гаї v. Dalip Singh, 17 À.98; А, 
W. N. (1894) 194; 8 Ind. Dec, (N. в.) 845, referred to, 

Appeal from a deeree of the District 
Judge, Nimar, dated the 28th February 1920, 
in Civil Apres] No. 159 of 1919. 

Mr. 8. В, Pandit, for the Appellants. 

Mr. S. P. Gol hale, for the Respondents. 

JUDGMENT,—The fcllowing genéalogical 
table shows the relationship of the parties:— 





NARAINSING 
Musammat Punia== Mohalsing, 
Gangaram, ) 
Миѕатта Phulia { 
f ) 
PBadansingh Pemsingh 
(plaintiff (plaintiff 
No, 1.) No, 2.) : 
ea SE 


Juusanumat Ahilia Musammat Kesar 
(defendant No. 1 ) 
| Padamsing 
Ghasiram. (defendant No, 3.) 
(defendant No. 2.) 


It bas been found that the oseupansy 


. fields in suit were acquired by Gangaram. 


After Gangaram's death his widow and 
heir Mutammat Punia reems to have gifted 
the fields to the first plaintiff. At any rate 
in tbe Settlement of 1896 the fields were 
resorded in the joint names of Punia and 
the frat plaintiff. Onthe death of Musam- 
mat Punia about А, D. 1907, the name 
of the first defendant Musammat Abilia 
was aceording to the ;amabandt of Samvat 
1984 reeorded in the place of Musammat 
Punia, but it has been fonnd аз а fact that 
neither Musammet Ahilia nor the other two 
deferdante bave hed anything to do with 
the fields sinca the death of Puria, and that 
the malguzar bas aceepted the first plaintiff 
as the sole terant. 

The desision of the lower Appellate Oourt 
is on the assumption that on the death of 
Punia her teraney rights devolved on the 
second and third defendants. MusammaéAbilia 
pleadcd thatshe was not the tenant herself 
but her rame wes entered as representing 
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her minor son Ghasiram, with whom defend- 
ant No. 3 Padamsing had equal rights. 

The lower Courts have held that the 
tenaney rights of defendants Nos. 1 and 2 
have been lost by implied surrender, sinee 
neither they nor Ahilia on their behalf 
eultivated the land or paid rent for more 
than two years, The appeal by the defend- 
ants is against this finding. 

Tn the last Settlement of 1918 the name of 
the first defendant was entered as sole tenant 
of field No, 11, and as joint tenant with the 


plaintiffs of fields Nos. 140 and 143 in вайн, 


It is also alleged by the plaintiff that the 
defendants have taken possession of part of 
field No. 11, The plaintiffs pray for a 
declaration that the plaintiffs are sole tenants 
of all three fields and for possession of the 
land of whish the defendants have taken 
possession. The plaintiffs’ e'aim has been 
deereed in full. 

In this Court the learned Counsel for the 
appellants does not oppose the plaintiffs’ 
elaim to а half share in field No. 11 and 1 


gather that similarly he admits the aor-. 


restness of the Settlement entry as regards 
the other two fields in whieh the plaintiffs 
are recorded as tenants along with the first 
defendant. 

On the view I take of the ease, it is not 
neeessary for me to go into the merits of 
the. appeal relative to the e»rrestness of the 
desision that the defendants have lost their 
tenancy riebts by implied surrender. 

The third issue was: “Who are the legal 
aud the preferential heirs of Gangaram, 
plair tiffs or defendants Nos. 2 and 3, and 
whoa dil the holdings devolve on the 
death of Musiammat Punia?", The learned 


Munsif held that the plaintifs being 
Gangaram!'s brother’s sons are gotraja 
sipindas while the  resond and third 


defendants being daughter's daughter's sons 
are heritable Bandhus, The goíra:a sapin- 
das he held to have preference over berit- 
able Bandhus, He goes on to say: ‘Bat 
under proviso of seetion 46 sub section (1) 
of the О Р, Tenancy Aet, 1898, a sollateral 
relative ofa tenant sannot inherit а right of 
tenaney unless at the death of the tenant 
he was а co-sharer in the holding or unless 
failing any sueh во вћагег, he held the 
jand or was permanently resident in the 
village in or from whieh his holding is 
eultivated and isin the male line of deseent 
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from an aneestor who ocoupied the holding. 
Plaintiffs’ ease does not eome under any of 
these exaeptions, nor is this the бане 
pleaded by him. The defendants Nos. 2and 
8 were, therefore, the preferential. heirs of 
Gangaram after Musammat Pania's death 
under section 46 of the О, P, Tenaney Aet, 
and the holdings after their death devolved 
upom them", This view of the law was not 
«ontested in first appeal, 

But in this Court the learned Plsader for 
the respondents under rule 22 Order XL{ of 
the First Schedule of the Civil Prosedure Code 
supports the deeree by eontesting the eorrest- 
ness of the above view of the law, He argued 
that a disqualified agnate exeludes a Bandhu 
whois a remoter heir. He was not able to 
eite any’ authority. The learned Counsel for 
the appellants also sited no authority, beyond 
authorities to the effect that a daughter's . 
da ghter’s воп may bean he'r in the absense 
of а nearer heir. 

-l hava, however, sinas found two rulings 
on the subject, In Sheoshantarpuri v. 
Musammat Rukhma (1), the following obser: 
vations were made by Ismay, J. C. 

"The Civil Judge also ramarke ineidental. 
ly that sestion 70 (of the О, P. Tenaney Aet) 
has the effest of modifying the Hindu Law 
of suseession and that by reason of the pro- 
visions of that sestion a daughter's danghter's . 
son would exslude any sollateral gotraja 
sapinda. Here I think the learned Judge. 
is wrong. Thesection referred to ereates a 
rule of restristion but nothing more. It 
first leys down that the person to inherit 
must be one who would inherit if the 
property were immoveable property of a 
totally different kind, and it thus proseeds to 
exslude some of thosé persons from the 
benefi! they would otherwise derive as heirs. 
But sush exelu3ion would not have the effast 
of letting in any person who is not the 
heir. In the example given the daughter's 
daughter's son sould not claim to snoseed 
merely besause a nearer collateral relative 
was not а eo-sbarer in the holding when the 
tenant died, Tais was the view taken by the 
Allahabad High Court in Shankar Lal ү, Dalip 
Singh (2) and it is no doubt the eorrect 
view.” 


(1) 15 0. Р, L, R. 89, 
(2) 17 A 33; A. W, М, (1894) 194; 8 Ind, Deo, 
(x. 8.) 1845, 
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The above remarks of Ismay, J 30 appear 
to be obiter dicta, but tbat is not the case in 
respeet tothe :ulirg eited by him, whieh 
' degit with the present question under the 
N, W. P. . Rent Ast XII of 1881, seetion 9, 
^1 would quote | the, following рав age from the 
' judgment of Burkitt, J; "The faeta here are 
tkat the more remcte sollateral shared in 
the cultivation while the nearer collateral 
‘did rot во skare, and the contention is tha‘, 
to ure a phrase of. Hindu Law, the more 
‘yemo'e eollatera], therefore, exeludes ihe 
‘nearer, which isa stiange propositicn. To 
this. rroposition I cannot accede. Under tke 
"words of sestion 9 the right shall devolva as 
it itwere lard; I held, therefcre, that the 
‘ pereon on whom that right devolves is the 
` person indicated as keir by the law to whish 
' he is subject, and not a perzon more remote 
in the line of :useession who may havesharcd 
in the eultivation with the deceased oesupanoy 
tenant. As kas bsen very properly re- 


, marked by my learned brother, the ө: ndi- 


ticn requirir g the collateral who claims 
єпоссвзїоп to have shared in the enltivation 
' ів. а disqualfcation whish disentitles 
rgarest collateral if he bas not folfill. d the 
ccndition, . But it does rot corfer avy right 
of sneccesion to the oesupanoy-tenore on а 
more remote ecllaterel, even theugh he msy 
have sharcd in the evltivation.” 
| These. argumen’s &re applicable to the 
fasts of tle present case, and with due 
де! erenceleons'der them to be eorrect. 

Thus the de'erdante Ncs. 2 and 3 ere not 
ertitled to succecd to Gangaram’ s occupanti y 
` hold? ng, in spite cf the fact that the j lunt- 
ifr, the rearer Léits under Hindu Law, 
ere disqualified. They have no cther elaim 
to the hclding, 

. , The plaintiffs have а right of suit, fcr 
+ it has been fcurd that the ma’gusar hes 


'  reergiised them вё the sacla tenants; and 


` they, must susceed ts tke de'endanis have 
. nO cous Hardiat all. ТЬе appeal ia dis- 
missed with octets, 
N. H, 

Z ppsc l d'emisued, 
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CALOUTTA HIGH COURT. 
APPEALS FROM APrRLLATE DiokkES NOS. 1396 
and 1457 or 1920. 

February 8, 1922.. 

Present i—Mr., Justiee Greaves and 
Mr. Justice Pantcn. 

OSMAN MANDAL —DiFENDANT— 
APPELLANT 

. бетщ : 
RADHIKA MOHAN ROY—PLLNTIFE 
RxSPONDENT. 
Bengal Tenancy Act (ҮШ of 1885), s. 50 (0, (2), 


applicability” of—“ Permanent settlement," meaning of 
— Presumption under з. 50 (2). 


' To gain the advantage of section 50 of the Bengal 
Tenancy Act, it must be shown that the rate of rent 
has not been changed from the time of the Perma. 
nent Settlement of 1798, [p. 295, col. 2.] 

The words “Permanent Settlement” in section 50 
(1) and (2) of the Bengal Tenancy Act refer to the 
Permanent Settlement of 1793, and not to any other 
Settlement when the land itself was permanently . 
settled. [p 296, col. 2] 

Even if a case does not come within section 50 
of the Bengal Tenancy Act, the fact that uniform 
rent has been paid for a period of 20 years, may 
create & presumption in favour of the tenure-holder 
that the rate of his rent has not been changed 
from the time of the Permanent Settlement of 1792. 
Lp. 295, col, 2.] 


Appeals against the deerees of the Offisiat- 
ing Subordinate Judge, Second Court, 2 ie- 
Pargapualis dated the 18: Mareh 1€20. 

EACTS appear from the judgment. 

Babu Ramgatz Sarkar, for tha Appellant :— 
Notwithstanding the defiaivion of Permanent 


' Settlement sontained in seation 3-sub section 


(12) of the Bengal Tenanay Ast, the expres- 
sion ‘“‘Permarent Settlement” referred to in 
gestion БО of the Aot does not mean only 
the Permanent Settlement of 1798, ` It may 
refer to the setilem ent when the land of the 
tenanoy itzelf was permanently settled, In 
the present sase the land not having been 
permanently settled until 1905, the words: 
"Per manent Settlement! as ured in seotion 50 
refer to the Settlement of 1905, See Tamasha 
Bibi v. Ashutosh Dhur (1) and Khetlermoni 
Dai v Jiban Kristina Kundoo (2). Even if it 
be held that the presumption under seotion 
50 is not available to the defendant by reason 
of the land baving been permanently sett'ed 
only in 1905, the fact of uniform payment 
of rent for a period of more than 2) years 


7 (1) 40. W. N. 513 at p. 517. 
"Tu 28 Ind Cas. 610; 21 0C. I4 4, 815; 19 С, W. N 
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would, under the general law, raisa a presump- 
tion of fixity of rent in favour of the defendant. 
Bee Gulab Mister v. Kalanand Singh (3), Nitya. 
- nanda Paly Nanda Kumar (4) and Pran Krishna 
Shaha v. Mukia Sundari Dassya (5). My last 
soutention is that the lower Appellate Court 
ought not to have ineressed the enhaneement 
allowed by the Trial Court without referring 
to the materials: stated in seetion 80 pub- 
section (b) of the Bengal Tenancy Act. 

- Babu Surendra Nath Sen (with him Babu 
Ra) Kumar Ohakravarty) for the Respondent, 
was not called upon to reply.. 

JODGMENT.—These two appeals are by 
the defendant against decisions of the Sub. 
ordivate Judge of 24.Pargannshs affirming 
decisions of the Munsif of Baruipar. 

The main point that arises for опг desision 
in these appeals is, whether the tenant 
: defendant who is an ossupanoy raiyat is 

entitled to the protestion of ssetion 50 of tha 

Bengal Tenancy Aest. Now, what has been 

argued before us ів that, desp'te the definition 

of Permanent Settlemont contained in section 

3, sub-section (12) of the Act, the decisions 

of this Court go to show that the words Per. 

manent Settlement as used in section 5) are 
not to be eonfined to the Permanent Settlement 
of 1793 and it is said that i1asmuch as the 
land in suit was not permaneatly settled until 

1905 we shculd hold that the words Perma. 

nent Settlement as appearing in s:ction 50, 

sub-section (1) and a!soin aub-cection (2) refar 

not to the Permanent Settlemeat of 1793 but 
to the Ssttlement of 1905 when the land 
itself was permanent'y eettlad. Now, no 
desision has been sited to us wlish would 
. show that the words Permanent Settlement 
in section 50, sab-sestion (1) of the Bengal 

Телапсу Ac‘, do not relate to the Permanent 

Sattlement of 1798. Buts>faras sab-section 

2is concerned we have been re'erred in 

support of the argument addressed to us to 
the case of Tumasha Bibi v. Ashutosh Dhur 

(1) and to the remarks of Sir Franeis 

Maclean at page 514 ia that case when he 

says diseussing sub-saetion (2) of section 50 

that he sees no reason for restricting the 

operation of the sestion to the Permanent 

Settlement of 1793. We have been further 


NIIS Cas. 217; 12 О.І, J. 107; 140. W. М. 


Ет 10 Ind. Oas. 168; 18 О. L. J. 415, 
(5) 21 Ind, Oas, 645; 18 O. L J. 108. 
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referred toa passage in Mr. Justice Banerjee, 
judgment at page 515 to the same effeet 
Tbe other casa to whish we have bsen 
referred is the ease of Khettermont Dasi v. 
Jiban Krishna Rundoo (2) whish eites and 
follo xs the decision in Tamasha Bibi v. Ashu- 
tosh Dhur (1). Now, ав we reid the decision 
in Tamasha Bibi v. Ashutosh Dhur (1) neither 
of the learned Judges who decided that sase 
вау that the Permanent Settlement in seotion 
50 sub.-seetisn. (2) des not mern the Perme- 
nent Sattlement of 1791. But what they say is 
this that the presumption of the sub seetion 
still applies even if the rent was permanently 
settled at a later date than 1793. That seems 
tous to be the real ratio decidentí of the 
deaisions in both the cases to whieh we have 
been referred, Accardingly it does not seem 
to us that there is any fores in the first 
sontention raised before us with regard to 
the meaning of the words Permanent Settle- 
ment in the two sub.seelions of section 50 to 
which we have referred. To gain the 
advantage of section 50, therefore, the defend- 
ant has +2 show that the rate of rent has not 
been changed from the time of the Perma- 
nent Settlementof 1723. But thereis an 
express nding that the јата was ereated 
some 70 yeara ago. Acsordingly it is not 
fact that the rent has not ehanged since 
1793. Then again so far ав sub-sestion (2) 
ia soneernei no doubt there is a finding of 
the Munsif' that the rent has n% b3en 
changed during the 20 years prior to the 
inatitntion of the suit and that is a finding 
tothe contrary within the moaning of the 
exeluding prt of the sub-section as the origin 
of the jama has besn found to be some 70 or 
75 years ago, 

A further point was urged before us, 
namely, that ss:uming that sestion 50 has 
no applisation, from the fact that uniform 
rent has b:en paid for a period of 20 years 
the Court might draw a presumption iu 
favour of the defendant and wa were referred 
to the ease of Nityananda Pal v. Nanda Kumar 
(4) in support of this proposition. Now there 
is no doubt that this is so. But so far as the 
present case is coneerned this point was 
never raised in the lower Appellate Court, 
and although it is true that there їз a finding 
of the Munsif that the tenant paid rent at a 
uniform rate for more than 20 years we have 
no express finding of the lower Appellate 
Court with regard to this although he does 
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referto the payment -of uniform rate.of rent 
for a period of 24 or 25 years. But if even 
if there were such a finding we should not be 
prepared from the length of time or under 
the facts and sircumstances of the present 
ease to draw the presumption which we were 
asked to draw, 

One farther point was argued. The Munsif 
enhanced the rent under the provisions of 
section 30 sub-section (b) by two annes in 
the rupee. ‘The learned Subordinate Ju?ge 


has increased the enhaneement by six pies in . 


the rupee: . It is said that there is nothing to 
show how he arived at thia figure. But he 
does atate that the plaintiff is entitled to get 
ап enhansement by З annas 6 pies in the 
rupee. Therefore, we must take it that he 
has applied his mind to the necessary mate- 
rials under section 30 sub-section (b) in 
granting the enhancsment of 2 annas 6 pies 
in the rupee whieh he has allowed. 

In the resnlt these appeals fail and must be 
dismissed with costs, ` 

WCA 
Agpeals dismisted, 


NAGPUR JUDICIAL COMMISSIONER'S 
-— COURT. І 
Sxcox» Civir, APPEAL No. 530 or 1920. 

April 24, 1922. 
Present :— Mr. Hallifas, A. J. О. 
DEBILAL-—-PiLAIMTIFF— APPELLANT 
i cersus 
‘“KRISHNAJ!—Derexpaxt No. 1 
— RESPONDEAT. 


Civil Procedure Code (Act V of 1908), O 1I], т. 4 ` 


(2), s. 151—Plaint returned for presentation to 
proper Court—Power of Pleader to represent his 
client, if determined—8, 151, inherent power under, 
when to be used. А 


Under Order IIT, rule 4 (2), Civil Procedure Code, 
ihe appointment of & Pleader is nob determined 
until all proceedings in the suit are ended so far as 
regards the client. [p. 297, col. 2.] 

Where a plaint is returned for presentation to the 
proper Court, the original vakalatnama of the plaint- 
iff's Pleader is not determined where the presentation 
of the plaint before the proper Court can be considered 
- asa continuation of the proceedings in the suit as 
originally instituted for the purposes of О, III, 
r, 4 (2) of the Civil Procedure Code, as for instance, 
where the plaintis presented to the proper Court 
on S same day on which it is- returned. [p 297, 
оо], 2. 
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By its very terms section 151, Civil Procedure. 
Code, does, in certain specified circumstances, nullify" 
the clear and imperative provisions of the Code as 
well as those that are ambiguous or advisory, if any 
of the latter classes exist, The provisions which, 
cannot be nullified by virtue of the power mentioned' 
in that section ‘are not those that are clear and 
imperative but only those whose, operation .in. the 
partioular case will not. defeat the ends of justice 
or i to abuse of the process of the Court, [p. 297, 
col. 1. ` 

The power mentioned in section J61, Civil Pro- 
cedure Code, must be used sparingly and only in the 
last resort if only because of the great danger of 
mistake as to what the justice of a given case 
may ke, . . 

Appeal. from a deeree of the Additional 
Distriet Judge, Nagpur, dated tbe 3let, 


August 1920, in Civil Appeal No, 89 of 1920. 


Mr. N. G. Sarkar, R, B., for the Appellant, 
Mr. M, B, Kinkhede, for ihe Respondent, 


JUDGMENT- The plaint in this . soit: 
was originally presented. in the Court. of 


. the Senior Munsif, Katol, on the 12th of | 


Marsh 1919, having been held bask till, 
the very last possible day in aseordanes 

with the ineomprehensible sustom prevalext 

The elaim was 

originally valued at Rs, 1,750 but on enquiry . 
it was found that tke proper valuation waa 

Rs. 356 only. As the Court of the Senior - 
Munsif tried no suits with a valuation of. 
less than Rs. 400 the plaint was, on the 

24th of July 1919, returned to Mr. Bakre, 

the Pleader who was representing the plainte 

iff in that Court under a proper vakalainame, 

for presentation to the proper Court, whieh , 
was that of, the Junior Munsif, Mr. Вакте. 
presented the plaint in. ibe. Court of tke 

Junior Munsif on the same day, and with 

it be pnt jn a written applieation sitting. 
that he understood. that his power to net. 
for the plaintiff. had expired, ard aeking | 
that he might be given timefor proeuring, 
a fresh vakalainama frcm bis elient who. 
lived at Shegaon in the Buldana Distriet, | 
the plaint being. provisionally acsepted in the · 
meantime, 

The learned Junior Munsif, purporting 
to exereise the power mentioned in seotion 
151 of the Civil Procedure Ocde, admitted 
the plaint and treated it thereafter as having 
been presented on that day. On the 4th 
of Avgust 1919 Mr. Bakre put in a fresh 
vakelainama duly sigred by the plaintiff; 
the Court having allowed him time up to tha 
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day-for that purpose. On the merite,. the 
suit. was decided in favour of the plaint- 
if, who was given а decree for possession 
of the land he elaimed: against the first 
defendant. The latter appealed. and the 
learned Additional Distriet Judge ordered 
the dismissal of the snit as barred by time, 
holding that it had not been properly pre. 
sented in the Qourt of tbe Junior Munsif 


till the 4th of August 1919, and that that . 
Court had no power, under sestion 151 of the. 


Civil Prosedura Oade, to allow the plaintiff 
time for tbe produetion.of thevakalainama, 
ав that worli be to nullify the provisions of 
rules 1 and 4 of Order III of the Civil Pr.c3- 
dure Code, 


The orly reason stated fcr the viaw 


that section 151 conld not be called in вії. 


in this osse is that the provisiors of the 


two rulas which were overridden by virtue . 


of that scction are clear and imperative. 
The laarned Judge writes: “The provisions 
of rules 1 and 4 of Order III of the Civil Pro- 
cedura Оойе are quite clər and imperative 
and, therefore, I hold that the lower Court 
could not, under section 151 of the Civil Pro- 
cedure Ocde, maka ancrder which had the 
effect of nullifying the provisions of the baid 
rolas” Bot ty its very terms section 151 
doer, in crriain speciied cironmatarcss, 
nellify the с1эвг and irpsrative provisions 
of the Ccde as well as those that are 
ambiguous cr advisory, if any of the litter 
classes exist. The provisions which cannot 
be. nvllified, by virtue of the power mentioned 
in that seciion are no} those that are clear 
and impsrative but only tuose whose opsration 
in the p:r'ieular case vill not defeat “the 
ends of justica orlead to abnse of the prccesa 
of the Court. : 

I аш strongly inclined to sgree with 
the learned Munsif that the present case is 
а proper one for the application of séction 
151.. But the power there mentioned’ must 


be used very sparingly and only io the list . 


resort, iforly becsase of the great danger 
of mistake as to what the justica of a given 
cise may be, and the same result can, hére 
be achievad in ecsordince with the letter 
as well as tbe spirit of the law. The funda- 
mental assumption made by the lsarned 
Pleader for the plaintiff, to which both 
Judges who dealt with the case and both 


pariies have ell elong assented, is that the, 


vakalainama executed for the parpose. of the 
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suit іп the Senior Munsif’s Conrt expired 
with the return of the plaint and dil not 
enure for the purposes of the further proceed- 
ings in the Junior Munsif’s Oourt. This 
appaars to me to be wrong. Under rol; 4 


. (2) of Order III the original appointment of 


the Pleader in the Senior Munsil's Oourt re- 
mained іп forea till all proseedings in the suit 
were ended so far аз regards the plaintiff. 
The express provition that a vakalat- 
пата remained in forca till all procaedjngs in 
the suit were ended first appeared in the Civil 
Proesdure Code of 1832, Bat the principle 
hai bsen acospted long before thst., In 
1407 ia Shah Muthun Lal y. Sreekishen Singh 
(1) tbe Osleatta High Couri allowed a 
Pleader to appear withcut fresh authority 
in an application for leave to appsal to the 
Privy Council besause he had filed a vakalat. 
пата in the appaal to the High Court. 
Similarly, in 1869 the Pleader who had 
appeared in the original snit which waa 
dismissed in default was held, in Rajah Sutio 
Ohurn Ghossal Bahadoor v, Suroop Ohunder 
Poss (2), not to require a fresh vokalatnama 
to enable him to file an application for 
restoration, 1n 1892, in Haghunath Singh v. 
Raghubir Sahai(3), the Allahabad High Court 


. allowed a Pleader to pnt in an application 


for the restoration of an appeal ‘that had 
been diemissed in default by virtue of the 
vakalatnama authorising him to oondues the 


‘appeal, Lastly, the Bombay High Ooart 


1а 1895 enunsiated, in Sadashio Ganpatrao v, 
Vitihaldas Nanchand (4), the prineiple that 
has always been acsepted віпов then, that 
fur the purposes with which we are now 
concerned execution procesdings'are a part 
of the original sait, Г сап see no differenca 
in principle between these casessnd thatof the 
present appellant. 

I wish to guard myself sarefully 
against being understood to say that the 
pre:enfation ofa plaint іп the proper Conr 
after its return to the plaintiff by а Court 
to which it had been wrongly prasentad, is 
always .continuation of the proseedings in 
the suit originally instituted, for the pur- 
poses of rule 4 (2) of Order [II of the Civil 
Procedure Code, All it is nesessary, and 


(1) 8 W. R. 92 

(2) 12 W. R. 465, 

(3)-15 A. 55; А. W, М, (1892) 222; 7 Ind, Deo, 
(х. 8.) 761. 


& 
(0 20-B. 198; 10 Ind, Dec, (x. я.) 691. 
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therefore, allit is permissible, for me to say 
: “ie that in this particular ease the procselings 
“inthe suit instituted in the Ocurt of the 
Senior Mausif did not end so far as regards 
the plaintiff for the purposesof rule 4 (2) 
of Order III when that Oourt returned the 
plaint to his Pleader, but were eontinued by, 
and in, the proseedings in the Court of the 
.Junior Munsif. 

The  vakolainama Bled in the First 
Court was not, ав а matter of fact, produced 
with the plaint i in the Seeond Court, but that 
is because it was mistakenly supposed by 
both Courts and by the Pleader to have 
expired and had been retained in the First 
Court; it was mentioned іп the applies- 
tion put in with the plaint in the Second 
Court. For these reasons I hcli, that the 
suit was not barred by time, and as the 
appeal was decided on that praliminary issue 
" the ease must be remanded to the lower 
Appellate, Court for a fresh desision on the 
merits. Costs in this Oourt will follow 
the result. There will be no certificate for 
the refund of Court fees. 

RM & X. H. | 
; Оазе тета дей. 


CALCUTTA HIGH COURT, 
` Civit Rute No, 577 or 1921, 
Desember 21, 1921. 

Present .—Mr. Justice Suhrawardy and 
Mr Justiee Cuming, 
РАХОНАМАМ PODDAR анро ANOTHER— 
PrAYATIFE4 — PETITIONERS 
versus 
KHITISH OHANDRA alias BHOLA 
SAHA AND O1HERS—DEFENDANTS— | 


Оровтти PanrIES. 
Contract Act (IX of 1872), s. 25 (8)—Acknowledg- 
ment of barred debt—Implied promise to pay—Limi. 
tation Act (IX of 1908), s. 19—Renewal of barred debt, 


A document renewing a debt which had already 
become barred by limitation, cannot operate as an 
acknowledgment under section 19 of the Limitation 


n 
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An unconditional acknowledgment of a barred 
debt cannot be given effect to, as giving rise to an 
implied promise to pay within the meaning of 


section 25 ,8; of the Contract Act, 


Rule against the order of the Sub Jadge, 
First Oourt, Pabna, exercising the powers of 
a Court of Small Causes. 

FAOTS appear from the juigment. 

Babu Oharu Ohandra Sen (with him 
Babu Brojandra Kumar Ray), for the Peti- 
timers —Í submit that I am entitled to - 
resover even if it is a barred debt. 


' Réfers to seetion 25, slinse (3), of the Indian | 


Contract Aet. The opposite party promises 
to pay the amount. I sontend that when 
the defendant's predesessor exssuted the 
hatchita Iam entitled to resover the amount 
due. Barred debt is to be regarded as the 
consideration for the eontrast, I submit 
that it is a promise to pay. I do not 
say that it is an aeknowledgment, but a 
із а fresh promise to рау, Refers’ 
illustration (6) of olause (3), sestion 25, 
Oontraet Aes, | | 

[SuagaWwARDr, J.— Unless there is express 
promise fo pay you eaunot. some under | 
saetion 25, Contract Aet.] 

I submit that if tke defendant says, 
“г admit I owe youso mush, ? that amounts 
to'a promise to рву. 

[Ovuinc, J.—No, 
asknowledgment, and 
Aet stands in your way. ] 

I have already submitted that having 


ih's is 
89 the 


meraly an . 
Limitation 


` regard to the provisions of clausa (3) of 


seation 25 and illustration (e) of the 
Contrast Ast, my .eleim to recover the 
sum eannot be defeated. lt is a slear 
promise to psy and is so enforeeable under 
the law. 

Babu Jatindra Mohan Ohoudhury, 
Babu Dwtjendra Krishna Dutt, 
Opposite Parties, not salled upon. 

JUDGMENT.—Ooe Mohim Chandra 
Poddar and the plaintiffs were partners in 
a business. On accounts being adjusted in 
1312 Mohin Obandra Poddar exeeuted a 


' for 
for the | 


' hotchita in favour of the plaintiffs on the ` 


2nd of Baisakh 1812 for ^ Rs  2927.11.9. 
This Actchtta was renewed on the 
Magh 1315 by another hatchita in whieh 
this amount is mentioned as due. It was 
subsequently renewed several timesin 1318, 
1321 snd, lastly, on the 25th Pous 1394. 
The plaintiffs brought this suit basing 


7th г. 


` that on the 
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his oause of setion on the haichita executed 
in 1891. : 

"The learned Subordinato Judge of Fabne, 
exereising Small Cause Cour} Jurisdistion, 
dismissed the plaintiffs’ suit on the ground 
7th Magh 1315 when the 
hatch‘ta was rtnswed for tke first time 
the debt had already besome tim3-barred 
and so it sould not operate as an acknow- 
. ledgment under section 19 of the: Limita- 
tion Aet. 

It is argued in this Rale, whieh has 
been obtained by the plaiatiffs, that the 
hatchtta of the 7th Magh 1315 ought to 
be treated as а contract within the meaning 
of sec'ion 25, alau:e (3) of the Contrast Ass. 
That elacse, so far asitis pertinent to the 
present enquiry, says that "an agreement 
made without soncideration is void unless it 
is a promise made ia writing and signed by 
the person to be eharged therewith * * * 
to pay wholly or in part a debt of whieh 
the creditor might have en'oreel payment 
but for the law for the limitations of 
suits.” It is elear that sush an egreement 
must be a promise to pay a barred debt. 
The hatchita as it stands is merely an 
uneonditional aeknowledgment of a debt 
whisb, at the date it was exesuted, was 
barred, If eífeet is given to sueh an 
acknowledgment, as giving rise {o an 
implied promiee to pay, the provisions of 
the Contraet Aet would make tke condition 
precelent of the debt being an existing 
debt as laid down in sestion 19 of the 
Limitation Aet totally nugatory. Wa arr, 
therefore, of opinion that the learned 
Jadge is right in his view that the present 
suit is barred by limitation. 

"The Rule is disebarged with 
the appearing oppcsite party. 
the hearing fee at one geld mohur. 


eosts to 
We-assess 


8, D, 
Rule dischargd. 
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€ LAHORE HIGH COURT. 
Letrers Patent Arrea No, 188 or 1921. 
February 4, 1922. 
Present:—Sir Shadi Lal, Kr., Ohief Justice, 
and Mr. Justiee Campbell, 
RAM COHANDRA—Daranpaxt— 
APPELLANT 
versus 
RAGHBIR SINGH-—PraiNTIF;— 


Respondent. 
Injunction—Diseretion— Duty . of Court—Injury to 
defendant, 


In dealing with suits for injunction the Court hag 
to consider in each case not merely whether the 
plaintiff's legal right has been infringed or even 
materially: infringed, but also whether, under all 
the circumstances of the case, he ought to be granted 
an injunction as the proper and appropriate remedy 
for such infringment. 

Ghanasham  Nilkant Madkani wv. Moroba Ram. 
chandra Rai, 18 B. 474 at p 488; 9 Ind Deo. (x. в.) 
825, relied upon 

Where a suit for injunction is prompted by а 
desire to cause injury to the defendant, the Court 
will refuse to grant an injunction, 


Letters Patent Appeal from the deeree 
of Mr, . Justise ` Martineau (passed in 
Civil Appeal No. 2538 of 1920) dated the 
27th June 192', affirming that of the 
Distriet Judge, Karna!, dated the 10th of 
August 1920. 

Mr, Manohar Lal, for the Appellant, 

Bakhshi Te: Ohand, for the Respondent. 

JUDGMENT.—4A perusal of the plan 
makes it perfeetly slear that the portion 
of the wall marked C. D. in the sketeh 
given in the judgment of the'  Munsif 
stands between two roomr, whieh belong 
to the defendant, and that the plaintiff 
sannot have any assess to that portion 
of the wall without committing а trespass 
on the defendants property. The wall 
quite alear, and 
indeed it has been found by Mr,  Justiee 
Martineau, that "the.pnlling down of the 
wall and the building of the staireage” 
does no harm to the plaintiff, and that 
the mandatory injunetion, if granted, would 
sertainly injure the defendant. 

In these siroumstanees, we are.of opinion 
that the plaintiff is not entitled to а 
mandatory injunstion. As pointed out in 
Ghanasham Nilkant Madkani v, Morcha Ram. 
chandraRaz (1), the Ocurt has to eonsider in 
eash sase not merely whether the plaintiff's 
legal right has been infringed or even 
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materially infringed,- but also whether, 


under all the oireumstenses..of the ease, 
he ought to be granted an injunotion as 


the proper. and. appropriate remidy for. 


such infringemént, It appears that the 
parties, though relatives, are on bad terms, 
and that the present suit for injunetion 
is prompted by a desire to вапве injury to 
the defendant, 

We assordingly accapt the appeal, and, 
setting. aside, the judgment of the Single 
Beneh, dismiss the suit with возів through- 
out, The erosc-objestions are dismissed. 

ФК. : 

vit Appeal accepted, 


(19.18 В. 414 at p. 488; 9 Ind, Deo, ‘м, в, 825. 


tor 


CALOUTTA HIGH COURT. 
: Appeal FROM.APPERLLATE Decerx No. 1435 - 
AE" P or 1920. , 
. | Febrnary.10, 1922. 
Present:—Mr. Justise Greaves and, 
: Mr. Justiee Panton. ' 
HEMANGINI DA 31—PLAINTIFE — APPELLANT 
versus . 
SITAL MONDAL ахр ANCTARR— DEFENDANT 
| | | ‚рм: tion in mess 
i -Joint estate—Separa ї е88— 
сле роит, речни adverse to other 
co;sharers. 


„Та the case.of а. joint. estate, 
dari are separate in mess, would not render the 


possession of one co-sbarer adverse to the others. 


Balaram Guria v. Syama Charan Mondal, 60. Ind. . 


Сев; 298, 24 0. W: М. 1057; 330. L. J. 844, referred to, 


Appeal against a desree of the Offisiating . 


Second Oourt, 24-Par- 


irate Judge, 
Se tied Ai 20th February 1220, 


gannas, ane the 

T ке in J t J À 
at Basirbot, dated the 27th of January 1919. 

FACTS appear from the judgment. 

Babu. Dwi.endya | Noth Mooker,es, for the 
Appellant.—I..submit that the desision of, 
the learned. Mansif ia right and. that, of, 
the learned Subordinate Judge, is elearly, 
wrong in law and so must be set. aside. . 
It eannot be denied that Motilal and. 


Baikuntha separated, 
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the fact that the co- ` 


t of the Munsif, First Court | 


(1993, ` 


[Geeaves, J.— Motilal separated. Не арі; 
Baikuntha were joint at the time of. the . 
lease. For five yenrs.Baikuntha ressived rent.] 


Motilal and Baikuntha separated in mess, 
but their properties were never partitioned. 
There is no finding as to separation of. 
property. Till death Motilal lived in the . 
same bari, but they were in separate mess 
no doubt. The worst against my elient is . 
that he did not have possession and. did 
not reegive. renf,. nor did he .pay.rent t5 
his superior landlord, The very faet that. 
the defendant raises adverse possession 
shows, that their properties were not parti- 
tioned. Under the aforesaid eirenmstanées | 
the possession of Baikuntha and his heira 
eannot bs. held as adverse to  Motilal's, 
heirs, Balaram Guria v. Syama “Charan . 
Mondal (1), is olearly in pointani disposes . 
of the eontention of the learned Subordinate 
Judge. 

No one appeared for. the Respondent. 


JUDGMENT.— This is an appeal by the, 


plaintiff against в deeision of the Offisiat- 


ing Subordinate Judge of the 2 1. Pirgannas 
reversing а desision of the Mansifiof. 
Basirhat. The plaintiff sued for deelaration. 
of her title tc, and to. establish her right 
to the rent of, eertain land, Нэг ease was 
that the land belonged originally. to one. 
Motilal and that she aequired the land by pur. 
ehase from Moti Lal’s snosessora-in-intgrest, 
The defence was thatthe land belonged‘ not, 
to Motilal but to Baiknntha and ;that -the, 
defendants were the heirs of Baikantha.. 
It appeared in evidenee that thé lands in, 
ruit were asquired at в time when Moti, 
lal and Baikuntha were joint and; aasord. 
ingly the plaivtiff reduced her olajim. to, 
8-annas share in tbe land claiming Moti- 
lal’s share, The Mansif desreed the suit 
in the plaintiff?a favour so far ‘as regards 
the 8 annas share. Bat the lower Appel. 
late Court reversed the Mansif’s fiadiag 
holding that Motilal and his suesesssors- 
in interest were barred by the adveras 
possession of Baikuntha and his heirs, 
lt is said that the lower Appellate Oourt 
was wrong in so holding and that in- 


(1) 60 Ind, Cas, 298; 24 O. W. N, 1057; 83 0, 1, J' 


- 
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asmush as Motilal and Baikuntha only 
separated in mess and not in estate the 
possession of Baikuntha and his heirs sould 
not be held as adverseto their so-sharers, 
that is to Motilal’s heirs. We were refer. 
red to the oase of Balaram Guria v. Syama 
Oharen Mondal (1), We think that the 
appellant’s eontention is sorrest, and that 
` the Munsif eorrestly stated the law on the 
point and that the Sabordinate Judge hes 
wrongly held, under the sireamstanocer, that 
{he possession of Baikuntha and his heirs 
was adverse to Motilal and his heirs, 

The result ir, that we reverse the deeision 
“of the Subordinate Judge and restore the 
'deaision of the Munsif. The plaintiff will 
bs entitled to the eosts of ‘this appeal 


‘and to her возів in the lower Appellate 
Oourt, 
Ж 0, А. Арреаї allowed. 


LAHORE HIGH COURT. 
MISCELLANEOUS Szoonp CIVIL Arprab 
No, 1629 ок 1921. 

January 6, 1922. 

; Present: — Mr. Justice Martliaeau, 
HONDA RAM—SosgrE-JupaueNT DzBTOR— 
APPELLART 

versus i 
Tug Firm SETH KANWAR BHAN-SUKH 
NAND ar MULTAN—Derogrrr-HoLDER AND 
Тав OFFIO. AL RECEIVER, ESTATE OF Tuk 
Fam NAND & Co, or MULTAN — JUDGMENT- 
DxBrog— RESPONDENTS, 


Limitation Act (IX of 1908), "Sch. I, Art. 189, 
Explanation I—Decree against principal and surety 


—Surety, liability of, only on default of principal— - 


Decree, whether joint-—Execution proceedings against 
principal, whether effective against surety, 


Where a decree in a suit against a principal and 
his surety directs that the surety would be liable 
when the money is not realized from the principal, 
and owing to the principal’s insolvency an applioa- 
tion for execution is made against the surety more 
than three years after the date of the decree but 
within three years from the date of the application 
for execution against the principal, itis nob barred 
in’ accordance with Explanation I of Articole 182 of 


' Schedule 1 tothe Limitation Actinasmuch as ‘the- 


principal and surety are not made liable under the 
decree for different portions of the subject-matter 
thereof but each is made liable for the whole decretal 
amount and, therefore, the decree is a “joint” one 
passed against both of them, ` 

Narayan Ganpatbhat Ágsal v, Timmaya, 81 B. 60; 8 
Bom. L. R. 807, distinguished, 


Missellaneous seeond appeal from an order 
of the Distrist Judge, Маар, dated the 
7th April 1921, reversiog that of the Mansif, 
pes Class, Mvlian, dated the 2nd Ostobor 

20. | 


' Lala Madan Gopal, for the Appellant. 
Dr. Gokal Ohand Narang and Lala Har 
Gopal, for the Respondents, 


` JUDGMENT.—The firm of Kanwar-Bhan 


` room, 


Sukh Nand obtained a  rnoney-decree 
in 1914 against Nand and Company as 
prineipsl.debtors and against Honda Ram 
as surety, the deeree resiting that Honda 
Ram would be liable if the-monsy were not 
realized from Nani and Company. Hxeeu- 
tion was first taken out against Nand and 
Company, but they were adjudieated in. 
solvents, and on the 16th July 1918 appliea- 
tion for exeeution was made against Honda 
Ham, That was sonsigned to the resord 
and in the, foilawing year a 
fresh application was made whieh is the 
subjest of the present appeal. The First 
Oourt dismissed the applisation on the ground 
that the desrea-holders should haye first 
taken steps to recover their money from the 
property of Nand and Company, but the 
District Judge on appeal sat aside the order 
and held that the deoree-holdera were entitled 
io proeeed against the surety. The latter 
has appealed to this Court, The second and 
third grounds оѓ appeal have not been 
argued, and the only contention put forward 
by Mr. Madan Gopal on tke appellant’s 
behalf ie, that the decree was nob passed 
jointly against Nand and Company ani the 
surety and that, therefore, as execution was 
not applied for against the appellant till more 


' than three years had elapsed since the decree 


was passeed, the present application for 
exeaution is barred by limitation. 1 eannot 
agree with this contention. Nand and Com. 
pany and the apzellant are not made liable 
under the decree for different portions of the 
subject-matter thereof, but each is made 
liable for the whole of the decretal amount, 
The decreo is passed "jointly" against both 


_ sosta, 


` Code (Act V of 1608), O. XX, т, 4 (2)—Judgment' 
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the judgment-debjors notwithstanding tha 


fact that it is to bs executed against the 
suraty only in o183 the decree holders fail 
to realize it from the principal debtors. The 
previous applications for exesution against 
Nand and Company, therefore, take effect also 
against the appellant under Hxolanatio I 


‘to Artiele 182 of the First Sshedule of the 


Limitation Ast, and the present application 
for exesution against the appellant is within 
time. : 

Narayan Ganpatbhat Agsal v. Témmiy2 (1, 
which i: sited on behalf of the appellant, is 
not in point, as in that cse the surety had 


' made himeelf liable only under section 253 


of the Civil Prosedure Code of 1832 (oe»rres- 
ponding to sestion 345 cf the presant Code) 
and thera was no decree against him, 

"The appeal fa'ls -and I dismiss it with 


8. D, Appeal dismissed, 


(1) 81 B. 80, 8 Bom, L, В, 807. 


OALOUTTA HIGH COURT. 
Orvis Rute No, 565 or 1921, 
February 7,1922. `7 
Present:—Justieo Sir. John Woodroffe, Kt., 
acd Mr. Justiee Ghose, 
ABDUL HUQ AND ANOTHER—PETITIONERS 
versus 
MOHAMADD N 4ND ANOTHER— 
. . Орровттв. PARTY. xt 
Calcutta Rent Act: (ПІ. of 1990) —Government of 
India Act, 1915, (6 d^ 6 Geo, Vj c.61), s. 
troller under . Rent Act, Court of, whether Civil . Court 
—High Court, power of, to` interfere—Civil Procedure 


based on personal inaspection-- High Court, power ‘of, 


* to set aside. 


. Calcutta Rent Act, is a Court.of civil jurisdiction, - 
andthe High Court, by.virtue of the general powers . 


. of the Government of India’ Act, 1916, has power to ` 
revise orders made by the Controller [p. 808, col. . dl. 

Where the judgment of a Court appears to be based | 
solely on a personal inspection. by the ~ Presiding , 


Soe oe 


‚^^ 


` The Court of the Controller, appointed under the 


of superintendence conferred upon it by section 107 


Officer, and contains no reference to the: evidence 


taken in the case, ibis liable to be set aside by the: 


High Court. [р. 303, cols, 1 & 2.] . 


1 


107—Oon- . 
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Rule against an order of tha Court of the : 
Controller of Rents, Oalcatta. 

FAOTS appear from the jadgment, 

Babu Mohendranath Roy, (with bim Babu 
Santosh Kumar Bose), for the Opposite 


. Party.— This matter arises cut of a desision 


of the Rent Controller appointed under ths 
Caleutia Rent Aet, T submit this Court hai 


.no'power to revise the order undar .sestion 


115 of the Code of Civil Prosedüro, the Rant 
Controller being no Court under the Code, ' 
Bab: Manmatha Nath Moo"erjes (with him 
Baba Nanda Gopal Baner ee), for the Peti- 
tioner.—I submit there is no substanca in 
the prelimicary objestion, ° 16 hai-bsen. held 
by this Court that the order of the Rent 
Controller is revisable by this Court. Far- 
ther gestion 107 of the Government of India 
Act eonfers wide powers of superintenderce 
over all subordinate Courts ty the High 
Oourt:- The petitioner із a tenant of the 
premises. The rent was originally Rs, 180. 
Then the opposite partiós took lease of the 


, Premices from the landlord snd enbaneed my 


rent to Rs. 400, Hense І applied for stand. 
ardisation of rent under seetion 15 of the 
Caleutta Rent Ast. After the evidenca was 
adduced by the parties the Controllir went 
to the spot and inspeeted the premises and 
brushing aside all evidenee, he same to the 
conelusion that the premises in question 
were excluded from the seope of the Ast. 
The question is ean he do that? Не held 
that the premires are godowns. I submit 
ihe Controller has not asted as Court. Our 


' ease was that the hcuse was partly let out 


for residential purposes and partly for storing 
hides, He has absolutely no jurisdistion to 


: make sush enquiry acacrding to the rvles 


under sestion 23 of the Act.- He did not 
refer to the evidence at all and ought to have 
eonzidered the original purpose for whieh 
the premises were let. - | ‚2. 

Babu Mohendranath Roy (with him Babu 
Santosh Kumar Bose), for the Opposite Parties, 
—This Court bas no powere to interfere under 
sestion 115 inasmuch as the jadgment is 
based. on inspection note, We. have . dis- 
tinetly set out the plea that the premises 
were let out as Lide godowns, The Con- 
troller had to deside that question, In 
the Court below no lease was prodused and 
the whole matter had to be desided оп. oral 
evidenee, There is evideneo on the record tg 
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show that the premises were used as godowns. 
He inspested the plasa after the sonslusion 
of the evidense. Тһе mere omission to refer 
to the evidenee does not vitiate the judgment. 


Babu Menmath; nih Mooksries replied in 
briet. E 


J UDGMENT.—In this ease the petitioner 


who is a tenant who rented eertain premises. 


at a rent of R3. 180 a month and whose rent 
was enhansed from Rs. 1£0 to Rs, 400, 
asked that the standard rent might ba fixed 
undor the Oalentta Rent Ast. Evidenos was 
taken, we are told, from both parties, and 


atthe eonelusion of the evidences the Ооп-. 


troller went and inspeated the premises in 
question and then wrote his judgmant 
. holding that the premises he inspeoted were 
101 premises” within the meaning of the 
: definition i in the Caleutta Rant Aat. These 

"premises" ara defined as “any building or 
part of a building or hut let separately for 
residential, eharitable, edueational or public 
purposes ог for the purposes of а shop ur an 
с зе including.any land appertaining thereto 
and let therewith.” Tho Controller held 
in his judgment that this was nota ease in 


whieh the standard rent could ba fixed, An ` 


applisation was. then made to this Court to 


revise that desision on the ground that the: 


Rent Controller had acted illegally or with 


material irregularity in basing his desision . 


upon his inspeetion without, it is said, any 
reference to the evidenee whioh has been 
taken in the ease, 


A preliminary objeotion is raised that woe. 


have no power in revision to interfere with 
the desision of the Rant Controller. - It has, 
however, been held by this Court that the 
- Rent;Controller's "Court is a Court of eivil 


jurisdiction and that the High Court has . 


pwer to revise the Rent Controller's orders 
under its general power of superintendenes 


under sestion 107 of the Government of. 


India Aet. We sea no reason for dissenting 
from that desision. 
even if we have jurisdistion to hear this 
matter, this is not а case in whieh we 
should do so, His judgment is express. 
ed in sueh a way аз to indieate, (whether 
it be the fast or not), that it is based 
on inspestion only; for no referenee ia 
made to the evidenee which had been pre- 
' yiously taken, Whether in faot the Judge 
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.have given. 


It is then said that. 
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had in his mind such evidenee and based 
his desision on sush evidenes we sannot 
say. We дап only deal with the judgment as 
it is and draw sush inferenee as the language 
there used implies, We see no referenee 
mads tothe evidense. Again, we do not 
know what use the learned Judge made of 
that inspection whether it was for the pur- 
pose:of explaining the evidenes, assuming 
that he had in his mind the evidensa whish 
he hai taken, or whether or not the learned 
Judge’s deeision was based direstly and 
solely upon sugh inspestion, There must 
aesordingly Ыз an order directing the Con. 
troller to re-hear and determine the sase 
upon the evidense relying only upon the 
inspection in so far as sush inspastion may 
enable him to understand botter the evideroe 
which he has taken and whish both pariies 
Whether or nət further evidanse 
should be allowed will be determined by the 
Controller. It may be tha* ib. has not been 
suffisiently clear to him and the parties that 
in order to see whether a property somes 
within the term "premises" as defind in tha 
Ast it 1з nesessary to assertain the purpose 
for whieh ths premises were let. It may be 
that the actual user of the premises may ba 
relevant on that point. In determining the 
sasa the Rent Controller should bear in mind 
the purposes for whish the property was let, 
Tha Rent Oontroller will have to determina 
whether tha premises in question were lat 
for the purposes mentioned in seetion 2 
clause (c) of the Caleutta Rant Aet, though, 
ав I haye sail, on the question what was the 
purpose of the original letting, the astual 
user of the premises may be evidenes. І 
do not say it must be evidence but it may 
be evidencs. This depends оп the eirsum- 
вќапёев соё the ease, 


Тав Rale, therefore, is made absolute and 
the order of the Rant Controller із hareby 
set aside and he is dirasted to determine tha 
applisation having regard to the observations 
made in our judgment. Tho hearing feo is 
assessed at five gold mohurs in this Rala, 


Tha eosts of this Rale will follow the 
event, that is, the hearing by ths Controller. 
We may otsərya that this matter has 
bsen panding from а long tims and we ere 
told that a suit is now also pending in 
respec of these proesedings, Wo, therefore, 
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MUNSHI ВАМ 6. MAGHAR MAL, 
. ask the Rent Controller fo dispos» of this 
matter as quiekly as pozsible, Xr К 
Let tha resord ba ssut down to the ' Court 

' below without delay. 


W, OA. 


Rule made absolute. 


LAHORE HIGH COURT. 
Lzirzss ParawT APPEAL No. 165 os 1921. 
Desember 5, 1921. - 
- Preient:—Sir Shadi Lal, Kr., Ohief Justies, — 
and Mr. Justiee Harrison. 
MUNSHI RAM—DEFENDANT—ÀPPALLAAT 
. versus: : nx 
-MAGHAR MAL-—PraixrIFF амр JAGAN 
‘NATH Ax» oTHERS—DEFENDANTS— 
- RESPONDENTS. | . 

. — Pre-emption —Transfer .by: vendee after institution 
of suit—Transferee, whether can aet up superior right 
‘of pre-emption—Lis pendens, doctrine of, applicability 
o . .. i 

Where after the institution of a. suit for pre- 


emption the vendee transfers the property iin 
dispute to a third person but the transfer is not 


made in recognition of the superior right of pre- 
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whether he can defeat the suit by relying 
преп М8 supérior right of pre emption. ` 
Thére ean ba no donbt that the {transfer 
beibg made jpendenteltte sould not adversely 
affeet the plaintiff's right as it existed at 
the time of the institution of the suit. 16 
is, however, sontended that the dectrine: of 
l's pendens ia not applicab!e to the саке of 


' a rival elaimant who by asserting his right 


of pre-emption acquires the property out of 
Court, and ` whose right ёо. sue had not 


. Betome barred by lapse of time before the 


date of transfer in his favour. It is- trua 
that there are some judgments of the Putijab 
Chief Court whish lay down thé rule that 
where, after the institution of a suit fcr 
pre-emption another pre-emptor asserted his 
tight of preemption privately, and ‘the 
vendes in recognition of his right transfer- 
red the property to him before the Ив bedatne 
contentious, the doctrine of J's pendens -did 
not apply to sueh a transfer. · Now, acsum- 
ing for the sake of argument the ocorrest- 
' ness of the above proposition of law, We 
have no hesitation in holding tbat it “has 
no application to а oase like. the present 
where the transfer, as found by the Distriet 
Judge, was not made in recognition of ‘the 
right òf- pre emption. It is:to be observed 
t that the transfer in favour- of ‘the-appallant 
was поё a sale but an; exohdnge, and: that 
the deed makes no reference whatsoever“to 
any right of pre.émption, In view of the 


` emption of the transferee, the doctrine of-lis pendens v. olear finding arrived at by the -learned 


_ applies, and the latter cannot plead his Superior right 
* of pre-emption in answer to the plaintiff's claim." 


Letters Patent Appeal from an order. of 
Mr, Justise Martinean, dated the 13th May 
. 1921, passed in Civil Appeal No. 312 of 192', 
“affrthing that of the Distriet Judge, Feroze- 
pore, dated the 10:h Décembsr 1920. — 
Dr. Gokal Chand-Narang,.for the Appellant. 
Mr. Budr-ud-Din Qureshi, for the Respond- 
“ents. ^-^ . ` f 
JUDGMENT.—On the 28th January 1919 


a plot of land was sold by Jagan Nath to © 


Amar Nath, and on the 24th January 1920 
a ‘suit for preemption was brought by the 
.. plaintiff -Meghar -Mal, - It -is beyond -doubt 
“that he Баз a right of pre emption against 
_ the féndée, but bis slaim is ‘resisted by one 


-Mushi Bam. who on the 25th January 1920 . 


got the property by exchange from the 
`-ўепдее Amar Nath; and the question із 


Districs Judge tbat- the transfer ‘was - not 
made in recognition of the right of -pre- 


‘ emption, we must hold that’ the -appellant 


was noi entitled to rely upon: the - transfer 

in order to defeat the claim of the plaintiff. 
We accordingly dismiss-the appeal with ..— 

coats, A qu : 


ui 


Z, Ky Apreul: dismissed, 


a 
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Vol, LXVI] begets 
NIB! BAKHSH V. MOHAMMAD ALI, 
LAHORE HIGH COURT. 


: Cryin Rgvistos Patiticn No. 8:498 1920. . 


February 25, 1921. 
Present : —Mr. Justice Chevis. 
NABI BAKHSH —DereNDANT—PETI MONER 
eersus 
MUHAMMAD ALI AND ANOTHER-— 
PrAINTIFF3— RESPONDENTS. 

Provincial Small Cause -Courts Act (IX. of 1887), 
Sch, II, Art, 85 (ii) —BSuit for value of fruit removed 
from tree —Jurisdiction, objection to, not taken in Trial 
Court, effect of. 


A suit to recover the value of fruit removed from 
a tree is excluded~ from the cognizance of x Small 
Oause Court: by Article 85 ‘ii - of Schedule II to 
the Provincial Small Cause Courts Aot, if the re- 
moval amounts to theft. 

The fact that no objection -as to jurisdiction is 
taken in the Trial Court, has not the effect of con- 


forring a jurisdiction’ on that Court which it otker. 


wise did not possess, 

. Petition, under вевіїоп. 95 of Act IX of. 
1857, for reviion of.a deeree of the. 
Munsif, First Class, with powers of a Judge 


бта] Cauze Ocnré, Batale, Distrist Gurdas- 


pur, datdd the T5th. ‘October 1920. 


tioner. 
. Lala Jogan мик, lor ihe Respondents. 


‘JUDG MENT,—This is a suit' for the. 


valus ‘of fruit removad Бу dafenda:t fram 


a.:trea whieh plaintiff ‘slsiins to" ba hir ` 
EA has-been desreed ty а. ‘Small Cause. 


Gourt.. If ‘the plaintiff's sage | ba correct 
tha: defendant’s astion amounts to theft and 


-Bothe -sase is. not, triable by a Small Cause 


Conrt, deo Artiale t5 D ofthe Saeoni Sohe. 


Ast; 
Lala: Jagan. Nath urges. that objestión РВ 


to- jarisdistion was not ‘taken in the lower 


Oóurk. .This is eorréct, but this will not 
eonfer jarisdiction. And as thequestion of 


tie ‘is involved. it will be better to get. 


it decided at onsas by a judgment whieh 
will be binding ‘on the parties: 
should .һаув objested in the lower Court, 
and following the sourae- taken іп Ram 
Trosad КА “Sricharan (1), the oase on whieh 
defendant relies J acsept thia applisation 
and" ga! ‘ting | aside the lower Court's desiaion 
I direst’ ‘the - -plaint to be "returned to а 
Conrt: “having jurisdietiop, and I also order 
that, “doferidant, ‘shall pay, costa i in the Small 
Cause ` “Court, and, in this Couct; I assess 
costa, “in this Court i Re. 16, andi iu һа, 
loper Оси at Ad. The ‘Distriet ` 
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‘Lal Mehr Ohand “Mahaian, for the Poti- 


б 


Defendant | 
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Judge. shonld make over the ease for trial 
Ёз some offiser other than the Small Cause 
Court Judge who has already tried the cass. 
Stamp on application to this’ Oourt will be, 
refunded. 
W. 0. А, | . 
Application accepted, 
T" 41 Ind. Cas, 276; 21 C, W, N, 1109; 27 C. L, J. 


NAGPUR JUDIOIAL COMMISSIONER'S. 
. COURT. 
Sxoox»p Оут, ArPEAL No. 470 or 1921. 
June 29, 1922. 
Fresent-:—Mr. Hallifax, A. J. C. 
BED PRASAD-— PLAINTIFE—ÀPPELLART 
"tersus 


KANGALU-—DEFRSDANT—HBRESPONDENT, 
‚Маай khairati tenants, different kinds of, 


Two classes of persons may be recorded ав mua 
khairati tenants. In one class a man may be entitl. 
ed to hold certain land free of.rent as longas һе. 
performs certain services, both tenure and exemption. — 
being dependent on the services and ending with 
them.’ In the othér are pérsons entitled to, hold 
land as tenants, with an added condition that ihey 


. shall pay no rent as long as they perform certain 
dálé Чо, the: Provibeial Бай. Oanse: Ooarts К pane rd £ aa 


services, the exemption but not the tenure being, 


i dependent on the services, and ending with them, 


tp 808, col. 1.] 
“Appeal from the decree of the Additional. 
. District Judge, Bil:spur, dated the 14th 
of July 1921, in Civil Appeal No. na of 
1921, ` 
‘Mr. J. О, Ghcsh, for the Appellant. 
JUDGMENT. — The fact that the defend. 
ant respondent ‘and hia . ancestors have ' 
béen recorded as " тнай khairati " tenants. ' 
. does rothirg _ but help to cónfirm the finding. 


' of ihe two lower Courts that ‘their exemption - 


frm "paying fent Was for fervises to ‘be c 
‚ rendéred to the melguear, not, for services to.” 
be rendered: бо the ‘village, It ‘does nob ' 
t elp. us to decide in which of the two classes ; ' 
of persons ‘who.are ‘recorded as" тимой ' 
' kkairàli ” the defér dant fails. The distinc. 
tion batween. the two classes ‘gues á 
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clear and has beon set oat in geve. al ae 
lished. :ulings of this Ccurt, but it has 
éertainly not been grasped in either of the 
Ocurts below. A man шау be entitled to 
hold certain land free of rent a3 long as he 
performs . certain. -services, both tenure and 
exemption being dependent on the services 
and ‘ending with them. That is one clas. 
In the cther are persons entitled to Hold 
land as tenants, with an added condition 
that they rhall pay: no rent as long аз they 
perform certain services, the exemption bus 
: not the ter ure being dependent on the servises 
and-ending with them, 


‘In this particular case the defendant 
admitted that his terure as well as his 
exemption depended on the performance of 
certain services, thcugh he added that the 


Services were fo the village Rest House avd 


not to’ the malguzar personally, and those 
he bhá not céased to perform This is véry 
clearly stated in bis written statement abd 
he repeatéd it in unequivooo] terms in this 
Court,. where be appeared i in person. What 
he said here was this: "It I stop doing 
the. werk for which the land was given to my 
ancestors Iishall ‘have to give up the land, 
but Iam.stil doing the work, as my father 
and grendiather did before me, that is the 
` work of. the gudi. That is the work for 
whichthe land was given rent free to my 
Bhdeglors, not the private service of the’ mal- 
шаб” . 

. It has paca found by both the Courts 
below that the services for which the land 
was given were private services to be rendered 
to- the malguzar, and this finding is further 
shown to bé in acccrdance with actual fact 
by the. entry in the wajib» ul-ars drawn up 
jn 1910.11 which runs: “ Ta chakari mof 
malguear ka- nii naukar hai 
during service. He isthe private servant 
pfthe malguzar).” Itis the basis of the 
case for both parties that the defendant has 


ceased to render these private services to. 


malguzer. He must, therefore, give up the 
Зала, which he is entitled to hold only во 
long ав һе does render those services. The 
decree of the lower Appellate Court is set 
aside and in lieu thereof it will be decreed 
thet the defendant is to give possession 
of field No. 1172/3 D (area '61) in Birkona to 
intiff The learned Advocate for 
stated here that 
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(Rent-free ` 


[1992 


he abandons his claim for mesne profits up to 
ihe end of the agriculturel year 1921. 22, 
G. B.D, ` 
Decree геі aside. 


LAHORE HIGH COURT. | 
Sxconp Отт. ArezaAL No, 2018 or 1918, 
Novemter 6, 1919. 

‚Рев пі: Ме. Justice Wilberforce, . 
KARTAR SINGH —PrauT.EF — 
APPELLANT 
vertus 
RALLA.AND orazns—Devexps ANTS — 
REsPOxDENTS. » 

‘Shamilat land—Grazing rights — Land -in-excess d 
requirements—Appropriation of excess by proprietor— 
Civil Procedure Code (Act V of 1908), О. XXII, 
applicability of—Legal representatives not brought on 
vecord—Eona fide mistake. 


„In cases where the area of shamilat land, over 


which the grazing rights extend,is larger than that - 


required by the ‘persons with those rights, the 
proprietor of the shamilat may use the excess land 
for his own purposes [p 307, col. 2.1 

Bhola Nath Nundi v. Midnapore Zemindart Co, 81 
RS 811 A. 75; 8 О W.N. 425;,,14 М. Led. 152; 

Sar. P. C, J. 611 (P. С.); Hansiaj v. Narain Chand, 
A Ind. Cas, 716; 88 P. R. 1911; 220. P. W. R. 191), 
Gurditta v. Dheru, 14 Ind. Cas. 567; ; 150 P. W, В. 1912; 
180P. L, В. 19 2, Hira v. Nathu, 119.P. В. 1889, 
Nagina v. Baggu, 160 Р. В. 1881, followed. 


^x 


The provisions of Order XXII of. the Code of Civil | 


Procedure do not apply where thióugh a bono fide 


mistake in the copy of the judgment, the legal : 


representatives of a deceased party, though 
brought on the record in the Appellate Court, are 
not brought on the record of second appeal; bub 


evenif they did apply, there would be ground for - 


extending the period of limitation, [p.£07,col. 1.] 


Second appeal from the decree of the Ad. - 


diticnal Judge, Hoshiarpur at Jullundur, dated 


the llth April 1918, reversing that of the > 
Subordinate Judge, Sesond Olass, Hoshiarpur, | 


dated the 17th January 1917. 
Mr. Sundar Das, for the Appellant, 
Lala Fakir Ohand, for the Respondent. 


JUDGMBAT.—In this cate there js a 


preliminary objection that the appeal had’ 


abated, two of tre defendants, Ishar Singh, 


and Hamir Singh, died during the pendency’ 


of the appealin tte lower Appellate Conrt.. 


Their legal representatives were brought on to 


the record by thet Court but by a mistake 


these legal ' representatives were not made 
respondenta in this Court and it was not till 


А.а 


Ма A. к 


some niue months after the institution of the - 
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appeal that an application was made for the 
rectifeation of this error. The error was dae 
to a mistake in the judgment on the part of 
the Copying Dapariment whish did not show 
the names of the legal representatives, al. 
though they had long ‘been brought on to the 
record, Tti: urged for the respondents that 
the appeal has, therefore, abated as the legal 
representatives were not on the record in this 
Oourt but I do not consider that the provi- 
sions of Ordsr XXII, Civil Procedure Code, 
apply to these circumstanses, if they did 
apply, the mistake being a bona fide one there 
wovld be stifficient ground for extending the 
period of limitation, 

The plaintiff in this c3:e, wko is the pro- 
prietor of a large area of shamtlat land, brought 
в suit for a perpetual injunetion against 
adna malike ‘and other tenants of the village 
that they should be prohibited from grazing 
ther cattlé except on a small area of 198 
kanals 13. qnarias which he considered suffci- 
ent for treir ute. The fret Court held that 
the whole thamilat of 2126 kanals was exces: 
rive for the requirements of the defendants 
aüd;"after" issuing 8 eommiésion for inquiry 
ав to the suitable area to beset aside, granted . 
the : ‘plaintiff an injunction excep} with 
regard to an area of 648 kanals plus 92 kanals 


and все other rights whish it із unnecessary 
to metion," 


Against this decision the defendants ap. 


pealed and the learned District Judge, after a 
Gisenssion of the law on the subject, held that ' 
the Plaintiff was not entitled to restriet the 


exercise by the defendanta of. their graze ` 


ing rights to any partionlar portion of the ` 
2126 kanals. He, ther&fore, dimissed the suit. 

' Against this desision а sssond appeal 
has been preferred and it-is mainly argued on ` 
the sontentions that the Diatriot Judge has ` 
made a mistake of faeb in eorsidering that 
the defendants are cdna maliks of this land, 
and has also made a mistake in Jaw in eon- 
sidering that in sueh oases в proprietor is not 
sompetent to usa for his own рігроғез а part ` 
of land over whieh grazing rights have been : 
given, if that land is in exeess of tha 
requirements of the persons who have those 
rights, 

It is olear that tha Distriet Judge was in 
error in stating the defendants to be the 
adna_malike of-the land in suit. They are- 
adna malike of the other land in the village 
but plaintiff is the sole proprietor of the land 
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in suit and the defendants have’ only the 


grazing rights therein and also the right 
to eut wood for their own purposes. - These 


faeta are admitted by Oouusel for both parties 


before me, 

The only question, therefore, i is whether the 
plaintiff is entitled to restrain the defendants 
from the user of the whole ares, -Ib is elear 
thatin eases: whore the area over whieh 
grazing rights extend is larger than that ` 
required by the persons with those rights 
а proprietor may use the exeess for his own 
purposes. - The defendants eannot prevent 
him from developing avy exeess area and - 
using it to its best purposes. This has been : 
laid down in many judgments sush as 
Bhcla Noth Nundi v. Midnapore Zemindari Co., 
(1), Hansraj v. Narain Ohand (2), Gurditía v. 
Dheru (3), Hira v. Nathu (4) and Nagina v. - 
Bóggu (5). Conceal for the respondents does : 
not s»riously eontest this ‘viex- but raison 
other objections against the desision. of the ` 
first Court whish will have to be" „dealt. with.: 
by the lower Appellate Court. He eontends 
that ibis not s‘own that tbe. "Brea allotted , 
will give the defendants the ample grazing 
whieh they have enjoyed: hitherto 
espesially in the seasons of dranght. It ia 
also possible, he argues, that owiog to 
improvements іп eultivation te number 
of eattle of the defendants may inerease, . 
As for the rights in the wood ‘ta 
which defendants have been acsustomed, 
he urges that in а restriated area, even 
if the wood is sufficient at fret, the _ 
growth i in future will be rendered preearious , 
owing to the number ‘of sattle in а small 
area. Al these argumenta will have to be’ 
eonsidered by the lower Appellate Court in 
hearing the &ppeal on the merits, 

1 авверќ this appeal and remand the sase. 
under Order XLI, rule 23, Civil Proesdure . 
Code, for desision of the other grounds of 
appeal, Costs to be eoatain the sause, 

W, С. А, A preal accepted; 

Cate remanded, 


(1) 81 0. 603; 31 I, A. T5; 8 С. W. N. 425; 14 M. T, 
` J, 152; 8 Sar, P, О, J. 611 (P. C.). 
ia 18 Ind. Cas, 716; 83 P, В, 1011; 229 P.W, В, 


эч; 14 Ind, Саз, 562; 150 Р. W. Б, 19r 100 P, L 
1912. 


(d) 119 P, R. 1889, 
(5) 100 P, R, 1881, 
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KESHAV RAGHUNATH JOSHI v. GAFUBKHAN DAIMKHAN BUBERE, 


BOMBAY HIGH COURT. 
Szcoxp Сіті, ApPgAL No..425 or 1921. 
January 20, 1923, 
Present:— Sir N orman Maclecd, Kr, 
Chief Јавё:ва, and Mr. Justice Coyajee, 
KESHAV RAGHUNATH JOSHI 
EE —PrANTIFF—ÁFPELLANT 
versus 
GAFURKHAN DAIMKHAN BUBERE 


~ Daren oant— RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 134— 
Mortgage— Sale hy mortgagee as ostensible owner — 
Valuable consideration, passing of — Vendee, status of ~ 
Mortgagor, suit by, to recover possession — Limitation. 


When & mortgagee sells the mortgaged property 
as an ostensible owner, and there is valuable con- 
sideration for the sale, the right of the purchaser 
becomes unassailable by the mortgagor by the lapse 
of 12 years from the date of the purchase, under 
Article 184 of Schedule I to the Limitation Act, and 
the faob that the purchaser comes to know of his 
transferor being only a .mortgagee soon after the 
purchase would not stop the running of the time in 
his favour. [p: 308, col. 2.] 

Bagas Umarji v. Nathabhat Utamram, 12 Ind, Cas, 
737; 38 B. 145 at P 160; 18 Bom, І. К. 1057, 
approved. . 


;Beoond apral from the deaision of the 
Distriot Judge, Thana, ia Appeal Мо, 
342 of 1920, reveraing the desree passed by 
the Subordinate Judge at Panvel, in Civil 
Snit No. '828 of 1919. р 

Mr. P. B. Shingne, for the Appellant. 

Ме, Pendse (with him’Mr. V. D, Limay:), 
ji Respondent No. l, 


JUDGMENT. 

Macon, О. J,—The різіан sued to 
recover’ by rédemption: possession of the 
plaint property. The property had been 
mortgaged with possession in 1821 by. one 
Ganpat, Bhiva Okavan for himself and as 
güardian of Кіз minor nephew, Krishna 
Babaji Ohavan, tothe first defendant's father 
Marti nid: The equity of rademption even- 


з. 


tually~ саше to two girls; Kondi and Niri,’ 


fróm'whóm the plaintiff parehaced in 1918, 
In' 1902; Martand sold the property to 
the.sesond defendant purporting to be the 
owner. thereof, snd’ the sasond deferant 
has ‘since’ been in possassion. 
` It js elear then that any suit agains 
the second defendant to recover possession 
of the suit property must fall under Artiele 
184 ot the ladian Limitation Aot if it is 
not 61:8 within twelve years from the date 
of the transfer. Buithe appellant wishes 


to rely on the fast. that within a few 
months of the trarsfer, the sesond defend. 
ant acquired the knowledge that Martand 
was & mortgagee and not an owner. De. 
fendant No. 2 stated that he es'red Martand 
why Бе sold the proper'y if be wasonlya 
morigagee, and Martand said he had become 
the owner in pursuarce of an agreement, 
which ke prom's»sd to give to thea szcond 
defendant later on, “Whether that story is 
true or not, tke. Indian Limitation Act 
makes no provision for the-ees3 of a trars- 
feres who gives valuatle consideration at 
the time of transfer from an cstensibla 
owner, but finds later on that his transferor 
was only a mortgager, and not cwüer “of 
the property transferred. 

There dees not seem to be any direct 
authorify on this point. Bat unless ` direot 
prov's'on is made in the Act that on the. 
Bequisilion of such knowledge, the time 
which had previously begun to run agains 
the mortgagor should stop, it is diffisult 
io soy that the later knowledge cn the 
part of the transferee would prevent tima 
running in his favour. Good faith ів no 
longer required on tke part of the trans- 
force. Article 124 of the Indian Limits. , 
tion Act XV of 1£77 had the words “ard 
aflerwards purebased from tke ‘trustee or 
mortgagee for. в valuable sons’deratior,” 
while in the present Artiele 134 the words 
are ‘and afterwards transferred by the 
trustee or mortgagee for a valuable son. 
sideration,” In Bagas Umcr.i v. Nathabhai 
Utamram (1) ib was pointed out that the 
alteration in the languege of Article 184 
of the Indian Limitation Act (IX of 1908) 
was а ` ‘iegislative reeognition of the scund- 
ness of the view that thé Artiola W38 
intezded to give protection to all trars- 
fereca fcr value ineluding mortgagees.” | 
Therefore, fke appeal must be dismissed 
with ecsts, 


Covanr, J,— I egrée that in the prestit 
state of the law it is difficult to give 
effeet to ihe contention raised on behalf 
of the appellant, namely, that five or six 
monils efter the puickace the second 
defendant obtained the mortgage-desd ipe 
self from Martand and that, tkerefore, he 


(1) 12 Ind. Cas, 787; 80 В, 146 at p, 160; 18 Bom, 
1, Б, 1057, 
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hed knowledge of the nature of his vendors 
rights. The learned District Judge in this 
sonnestion observes :— 

“There is, however, nothing to show, and 
xo gcod reason to believe that the recitals 
in his sale-deed were mada in eollusion with 
him and the mortgage-bond.was handed over 
to him at the time the sale-deed was pasred 
and not subseqdently аз stated by him. On 
the whole, therefore, I find upon the strength 
of the recitals in the sale-deed, that the 
mortgagee Martand had purported to sell 
the land as his abaolute property and de- 
fendant No. 2 had purchased it as such. 
That, being so, the esse is governed by 
Article 131 of the Indian Limitation Ast.” 

The learned Juige ів right. When a mort- 
gagee sells the mortgaged property as anosten- 
sible owner and there is valuable eonsideration 
for the sale, the right of the purshaser becomes 
unassailable by the mortgagor by the lapse 
of twelve years from the date of the pur- 
ehase. The mortgagee may be dishonest, the 
purchaser may not make any enquiry ag 
to his vendor's title, the mortyagor may 
be ignorant of the sale of his property 
by the’ mortgage: these facts no longer 
affect the rights of the purchaser who has 
given valuable consideration. Article 134 

_ of the Iodian Limitation Act (IX of 1871) 
required "good faith" on his part., That 
condition ` was, however, removed by Act XV. 
of 1577 and is not re imposed by Act IX 
of, 1:08. The language of the enactment 
now in force being clear, the plaintiff's suit 
must fail, 

W.O, А, 


`~ D up 


Appeal dismissed, 


„~ LAHORE HIGH COURT. 

Civit Revision Petition N 0. 79 or 1922. 
(FogwERLY Огу. Arresi No. 1702 or 1921) 
December 2', 1921. 

, T resent ; :—Мт, Justico Abdul Raoof,, 
RADHA KISHEN есаврган ок 
Musammat VIDYA, wiNoR—PETITIONER 
xeretug 
KHUBHI RAM AND OTHERS—2 «p PARTY — 
Rerponperts, 

Guardians and Wards Act (VIII of 1890), ss, 31 (d), 
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47 —Order directing guardian to deposit money due tà 
minor— Appeal —Revision. 


An order under section 84 "'d' of the Guardians 
and Wards Aot, directing a guardian to deposit into 
Court the money due to ‘the minor is not ‘subject’ ta 
appeal, but the High Court may interfere in revision 
to correct a mistake apparent on the faceof the 
record. [p, 810, ool. 1] 


Petition for revision of an order of the 
Senior Subordinate Judge, Ludhiana, dated. 
the 9th July 1921. 

Mr. Kanwar Narain, for Mr. Bishan Narain, 
for the Petitioner. 

Lala Badri Das, R, B , for the Respondents, 


` JUDGMENT. —This appeal purports to ba 
one under the Guardians and Wards Act, and 16 
has arisen under the following circums, 
stances:—  , 

Radhe Kishen, appellant, was appointed 
guardian of the minor, Musammat Vidya, by 
an order dated the 25th duly . 1918, The 
guirdian came into possession of certain 
ornaments and other properties, both moveable 
and immov'able belonging to the minor. 
There were certain debts .due to the minor 
which the guardian realized. He also per- 
formed the marriage ceremony of the minor 
and had to incur expenses, Apparently under 
the provisions of section 34, clause (d) the 
Court called upon the guardian to file accounts 
and to deposit into Oourt whatever may be 
due to the minor. Upon the statement pre- 
pared а sam of Rs, 2,580-8.10 was shown 
as being due to the minor. The Court 
ordered this to be deposited, but appended a 
foot-note to tha effect that thesum of tits. 540 
belonged to the guardian himself, having been 
paid to his account by оре Sultani lambirdar, 
lf thia foot note were to be given effect to, the 
sum due to the minor would be Rs. 2,010.8.10 
only, but in spite of this note the Court by 
an oversight made an order directing the 
guardian to deposit Rs. 2,540-8-10 into Court 
within & fortnight. This order was made 
on the 9th July 1921. The present appeal 
is preferred against this order. On the 
appeal coming up for hearing the learned 
Conneel for the respondent raised a prelimi- 
nary objection to the hesring of it. His 
objection is that the present order does not 
come under any of the clauses mentioned 
in section 47 of the Guardians and Wards 
Act. Section 43 of the Act provides that “sava 
вй "provided by the last foregoing section, 
and by section 622 of the Oode of Civil 
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Prccedure, an order made under this Act shall 
be final, and shall not be liakle to be contested 
by suit of otherwise,” 

Mr, Kanwar Narain, the learned | cunsel 
Я for the áppéllanf, has argued that the order 
may possib!y come under clanse (1) of section 
47, as the order amcuate to an order reznlat- 
ing the conduct, or proceedings of a gua-- 
dian. The learned Counsel for. the respond- 
ent i in reply argues that there is a specific 
provision for such' an order to be fcuad 
in clause (d. of section 34, aud no appeal 
has been given by section 47 against an order 
made under claáse (a). Looking at the 
several clauses of rection 47 it appears rather 
strange why a right of appeal should not 
haye been piven against an order of such 
importance'a: the order under appeal in tbis 
ĉase, but unless the Legislatuce chesas to give 
a right of appeal ib із not open to an 
appellant to prefer an appeal agsinst such 
an order. In thé las) resort, Mr. Kanwar 
Narain baa asked me to treat this mat'er as 
а revision. Ordinarily, I would be slow to 
exercise the revisions! powers under such 
cireumstances, but in this oise there 
is an apparent 
the record which mast be oorre:ted. 
Even Connsel.for- the re:pondent zdmita 
that there is a ее іса] mistake and the 
appellant cuzht '4» have been orJered to 
depo-it Rs. 2,040 8-10 and not Rs, 2,54).8-10, 
I modify the order to this ex'ent iu revision, 
In other respects i: will s'and The ad £n- 
terim order for stay of execution is discharged, 
No order as to costs, 


Z К. 
Order modifie, 


RASEN JUDICIAL COOMMISSIONER'S 
COURT. 
Сү Rev.s:on No. 105-В o 1921. 
June 23, 1922. 

: ` Present: :—Mr. Prideaur, À, J. C. 
"RAJE UDAJIRAM alias GOPALRAO — 
DEF;NDANT—ÁPPLICA Т 

І m „ез, _.. 
‘RAJE JHWAR axp OTzERS—PLAINTIFFA— 
: Моя. APPLICANT '. 
' Stamp Act (П of, 1889), в, 61—Partition decree, 
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unsatamped-—Validity, whether can be questioned after 
egecution—Inadmissible document, validity of — Civil 
Procedure Qode (Act V of 190+), s. 152—Alteration of 
decree siz years after enforcement. 


The validity of a partition decree which has been 
executed and acted upon cannot be called in 
uestion on the ground of its not being stamped. 
p. 311, col. 2.] 

Jotindra Mohan Tagore v. Bejoy Chand Mahatap, 
32 О, 488, Stamp Reference by the Board of Revenue, 
In ve, 28 Ind. Cas. 99; 86 А. 187; 12 A. Le Ј. 113; 1 
O. L. J. 190, Thiruvengadathan Aiya v. Mangayya, 
12 Ind. Cas, 775; 36 M. 26; (1911) 2 M. W, N.. 5.6, 
referred to, 

Although a document may be inadmissible in 
a it does not follow that it is invalid. [p. 81], 
col, 2 

A decree which has been allowed by the parties 
to be enforced for six years cannot be altered 
ка section 151, Civil Procedure Code. Гр. 311, 
col. 2, 


Revision against the order of the Additional 
District Judge, Akola, dated the sh April 
194. 


Messrs, M. К, Padhge and D. W, Kathalay, 
for tke Applicant. 


Mr, К. К, Gcnihe, for the Non-Applicants, 


JUDGMENT.—In Civil Suit No, 19 of 
1912 the parties were plaintiff Баје Ra. 
jeshwar Trimbak and defendants Raje Gopsl 
Kashirao, minor, Moreshwarrao . Ramrao, 
Laxmanrao, Jagjiwanrao, Devidas aud Amri!- 
rao, On6th May 1914 а compromise petition 
was pub in &nd accepted by the Court on 
bebalf of the minor defendant No. 4. That 
compromise petition divided the property in 
dispute and determined what each of the 
parties was to get. A decree was passed 
on the 15th May 1914 purporting to ‘be 
in accordance with the terms of the compro- 
mise This decree has been acted on. On 
l2th February 1920 the plaintiff in that 
suit made an application, purporting to be 
under section 152 of the Civil Procedore 
Oode, stating that there had bsena clerical 
mistake in the decree on the compromise, 
for in the comprcmise application, it was 
asked that defendant, No. 1 should give 
notice to the plaintif and to the other 
defendants every year in November and 
should sell by auction the Bazar’ after 
consultation with the others present at the 
auction and should divide the money accorde 
ing to their shares, and that the plaintiff 
and defendants should sell the mango produee. 
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in accordance with their. shara or keep 
them for their owa use, Thes3two matters 
had, through an oversight, not baen entered 
in the decree іп the euit. The applicant 
asked that they might be entered in the 
decree ia accordanc> withthe terms of the 
compromise and. that.the judgment and 
decree b» amended accordingly. The non- 
applicants contested the application s'ating 
that it was nob ‘a clerical or arithmetical 
th’gtake. The Juige framed the following 
issus: Whether the omissions in the decree 
were accidental ог intentional P The Judge 
who framed the decree was examined as the 
sola witness. He stated.: “{ sea that clauses 
Nos. 2 and 5 from the application are re- 
ferred to пеїћег`.іп the judgment nor in 
ihe decree. It is ‘not possible for me to 
say positively from memory why reference 
to them was omitted from the juigment 
and the decree, I must have omitted re- 
ference to. them being of opinion that they 
related to procedure with regard to enjoyment 
of certain property laid down for the guid- 
ance of the parties themselves, My opinion 
must have been that thia portion coali n:t 
be a part of the decree to be exacuted 
through suit" On this evilencethe Julge 
came to the conclusion that the ат зойтепб 
as prayed for shénld be made in the decree 
and did s» purporting to act nader sec- 
tion 182 Against thatcrler this application 
for revision has been filid by the first 
defendant Gopal Rao. Some of the others, 
namely, the plaintiff Rajes ar, Ramrao, 
Lixmanrao and аг] wanrao ap,led against 
Gopslrao and Devidas in Civil Revision 
No. 17-B of 1. 2t.-, 

` 16 is contended that the d crea could not 
be altered uader section !5J as the fram3 
of the decree souzht to Ыз amended was not 
due to an accidental slip .or omission, that it 
was not the intention of the parties that all 
the details of the comoromise shculd find 
a place in the decreé and that the evidence of 
the Judge shows that the two points now raised 
were inten'i nally omitted from the deeree,that 
& long time had passed since the passing of the 
deoree and it should not now be amended. The 
applicant i in his revi.jon слаб also а ked for 
revision of the order passed complaining that 
the amended decree invests the non. applicant 
alone with the power of dividing the sale. 
proceeds and has not allowed the applicants to 
austion their share of the Bazar and mango 
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crops separately : : in accordance with the 
compromise the applicants had got that right, 
1 notice from the record that an oe 
to amend the decree by the defendant No, 1 

Gopal was made on 23rd November 1914, but 
this was abandoned on the 17th April 19:5. _ 

It-is here dontended that the decree is not 
a deoree at all becanse ib has not been 
enjorsed оп a stamped papar, I am referred 
to clause (15) of seotion 2 of the Inlian 
Stam) Act which states that an iostrament 
of partition inaludes a final order for effecting 
a partition passed by a Civil Court. 16 is 
stated that a deoree requires a stamp and 
it is recoverabla under section 45. Оа the 
obher.hand, when an instrument -has baon 
admitted in-evidence such admission should 
not, excapt as provided in saction 61, be called 
ia quastion at any stage of the same suit 
or proceeding оп the ground that the instra- 
ment has not been duly stamped.* In the 
presant "case the dearee was passed in 1914, 
or 8 years ago. It has been acted upon 
aud I do not think now its validity can be 
called.in question on the ground of its not 
being stamped. І am aware of the decisions 
iu Jotindya Mohan Tagore v. Sejoy Chind 
Mahat ip (A), Stimp Reference by the Board of 
Re venue, In re (2) and Thiruvengadsthan Aiya 
v. Mangtyyz (3), butin the present case the 
аі ану lies ia the fact that the deoree has 
bear executed aad though я document may 
be inadmissibie ia evilenca is does not follow 
that it is invalid. It seems to meit is too 
late at this staga to call for a decree upon 
а properly stamped paper. On the other hand, 
it seems to me fairly obvious that the о nission 
to ma8ation the Bazar or mango rights in 
the compromise decree was not dus to a 
elarical cr arithmatical mistake and, therefore, 
se stion 152 of the Code of Civil Procadure 
does not apply. Мог does, in my opinion, gece 
tion 151 cover the case. The parties allowed 
a decree to be enforced for six узага before 
апу of them really attempted to get 16 
changed and í EE they are now bouad by 
ita terma. 

I set aside the ended order of the lower 
Oourt. In Civil Ravision No 105 B of 1921 
the applicant will get his costs from the non. 

(0 320 483. 

(2; 28 Ind. Cas. 98; 86 A. 187; 12 А, І, J. 118; 10, 
L, J. 190. 

3 12 Ind, Oas. 775; 35 M. 26; (1911) 2 M. W, N, 
516. 

*38oo seotion 36 of the Stamp Act—[Ed,] . . 
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applicants, Ifix Pleader’s fee'at Rs. 15. 16 
ia unnecessary to pass orders in Civil Revision 
No 171-B of 1921 beyond stating that the 
application i is dismissed, for both applications 
were heard together and order already passed 
for -costs is sufficient, 


B. D, Order set aside, 





LAHORE HIGH COURT. 
pou Raviston Perition No. 551 or 1921, 
Januáry 11, 1922. 
Fresent:—Me., Juaties Abdul Raoof. 
Tax SEORETARY or STATE rog INDIA 
їн COUNCIL, тявосон tas COLLEOTOR 
or DELHI—DsregxDANT—PETITIORER 
T versus 
Мкввве. SHAM LAL DEOKI NANDAN or 
DELHI--PraiwTIFFS— RESPONDENTA, 
, Railways Act (IX оў 18£0)— Carriage of goodi by 
Railway, ‹ at Railway tisk—BShort weight— Railway Сот- 


pany, refusal of, to give “open delivery”—Cause of 
action— Suit for value of goods. 


Where goods are consigned for carriage by Rail- 
"way, at Railway risk, and at destination are found to 
be short in weight, the fact that the Railway Com. 
pany declinés to give “open delivery," of the con- 
sigument ‘affords no cause of actiontothe consignee 
to maintain a suit for the value of the goods, there 
being no provision in the Railways Act to make it 
incumbent upon a RM Company to make “open 
delivery," [p. 818 

Jiùala Pershad Ж d. v. Great Indian Peninsula 
Railivay, 21 Ind, Oàs. 418; 11 A. L. J. 772, relied npon. 


Petition, under reetion 25 of Aot IX of 
1887, for revision of the deeree of the Judge, 
Small Caüse Court, Delhi, dated the 21st 
April 1921. 

Lala‘Jat Lol, R, В., Acsistant Legal Re- 
membranser, for the Petitioner, 

Lala Sardha Hum, for thé Raspondentes. 

JUDGMENT.—This was a suit for the 
recovery of Ri, 447.8 9, The claim was 
originally mada against the East Indian 
Railway Ocmpany, bat the plaint was sub- 
aéquently  ainended and the Sseretary of 
State for India in Cotneil was also impl:ad- 
єй as а so-defendabf, thé reason being that 
the pardél in réspést of whish the claim 
was preférfed had béen carried alio on the 
N. W. State Railway. The following fasts 
will disslosà thé nature of the olaim : — 

. The plaintiff wis the endorses for valae 
of one box of soent under Railway Raseipt 
No, 303109—D, datgd the 1163 July 1920, 


from Karaehi to Delhi. The plaintiff went 
to take de'ivóry of the pareel from tbe 
Bailway Authorities at Delhi, but finding 
that there was ‘a defisieney of half а seer 
in weight ealled upon the authorities {0 
open the parsel, sompare _the contents 
with the lists eontaiaed in the besjak and 
effect, what is teshnieally ealled, an open 
delivery. As the Railway Authorities refused 
to give an open delivery the plaintiff did not 
take delivery of the eonsignment and left the 
pareel with the defendants, It may. be 

mentioned that before the parasol was weighed 
the plaintiff had given a olear reeeipt after 
paying freight, ete. The plaint also stated 
that the parosl had arrived in а pilferred 
eondition, Paragraph 5 of the plaint states 
the caute of astion for the slaim in the 
following worde:— 

"Qausé of action arosa at D. lhi in July 
1920 when goo!s wera found ina pilferred 
condition and plaintiff was not allowed ta 
compare it with the beeja t," 

The detail of the c'aim is given in the 
plaint, as follows: — 


Rs, А, Р. 

Value of scent .. 380 11 3 
Railway freight ~ 8 4 0 
Terminal tax wv 086 
10 per sent. profit .. 58 6. 0 
Тотли 447 8 9 


The elim was resisted mainly on the 
following grounds, namely : —(1) that the 
eors'gnment had arrived at Delhi in good 
condition and wa3 delivered aeec rdingly ;- > (2) 
that the plaintiff took delivery of the: a»nsign- 
ment under а clear reseipb and paid the 
freight Rs. 8.4 0 due on it at Delhi on the 
21st July 1921, but subsequently he rafaced 
to remove ths consignment аз the- contents 
of the parcəl were not eomparel with the. 
béejak in his possession, and (3) that sesti n 
75 (1) of the Indian Railway Oompaniés 
Aat ab:olütely exonerated the North Western 
Railway from all liability i in the trangastion. 

The following issues wera framed by the 
Judge cf the Small Оапзе Ootri:— 

(1) Are the goods in this sase jik a8 
are exempted under sestion 75 (1) and 
the Railway is not liable P 

(2) Did the plaintif take delivery on а 
eleir rccaipt and refused to take up the goods 
afterwards P 


Ф 
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(3) Or, did the plaintiff deliver the 
Railway reteipt and sign the register in pur. 
suanes of the practice of the Railway by whieh 
every owner of ‘goods i is bcund to terder- the 
Railway receipt and sign the Railwey register 
before. he is allowed assess to the goods Р . 

(4) If the yliintiff is entitled to his elaim, 
what are the damages suffered .by him? 

.On.the first issue the learred Judge 
held that tbe  eonsigrmsnt eonsisted 
of per: fumery srd was not exeepted under 
slanee . (q) of.Sehedule lI, that it.did not 
require to be insured and that,- therefore, 
the Railway wes rot absolved on that grourd 
alone. lt is sommon ground that the gourds 
were despatched . at. Railway risk. On the 
seeond issue the finding i ix, that the onter case 
of, the .parecl was ia. good condition, and 
that there was a defisieney of. half. a sser 
in weight, The eontents.were examined and 
ecmpared with ths original .invoiee of 
Mecsre. Zisnobia, Limited, by the Oommis- 
єіопег appointed by the. Oourt and,it was 
found that two items ont of No. 502 and 
tbree i'ems cut of Мо, 504 were mi віп, 
The Court was of opinion that tbe Riilway 
Authorities were not justified in refusing to 
give an open delivery merely beeauso, the 
outer. o nlition of the parcel wes good. 
Finally, tte Corrt arrived at the eonelusion 
that, in the ordinary ecurse, if the Railway 
had agreed to give open delivery the liabiliiy 
would bave extended merely to tke extent 
of the defieieney, but ss the goods were on 
Railway risk ard as there was a defisiensy. of 
half a seer in weight, the plaintiff was 
justified, in refusing to take delivery and that 
the Railwey wes listle for tbe amount 
elaimed. The claim was accordingly deereed, 
and tke Seeretary of State bas some vp in 
revicion to tlis Court, Тао pleas are taken 
in the petition for revision, namely, (1) that 
the defendants. were not bcund to offer open 
deliyery ard that the plaintiffs were boond 


` to Bacept delivery, ав, fendered, and (2) that, 


the. gcods in question were exeepted artisles 
uncer Sehedule JI of the Indian Railways 
Aet, 1990, " 

. This Jast , . plee, hae, , however, been abane 
doned and bas not been pressed. by Mr. Jai 
Lal, Assistant Lega) Rimembraneer. The 
only” questicn that Las been pressed and 
requires determinstion is that. sortained in 
plea No. 7. 
ther the refusal by the Railwey Authorities 


What I have to dreide i i^, when 


to effact what is- salled. an open delivery 
gave any eause of action to the plaintiff 
for the present claim, . There is по. provi. 
sion in the Railways Ast making it-inanm- 
bent -upon a. Railways Company to effest an 
open delivery, nor has apy rule.or regulation 
b:en brought to my notiee, aseording to 
whieh the plaintiff eonld insist upon the 
Railway Authorities to open the parcel and 
sompare ils contents with the items given 
in the beejak in his possession, The plainte 
iff, therefore, was not justified in refusing 
to teka delivery of the pareel and then to 
p-efer the alaim for the prise of the goods, 
In support of this view I may site the ease 
of Jwalı Pershcd and Co. v. Great Indian 
Peninsula Railway (1). The facts of that ease 
were almost similar to those of the present 
case. The learned Judge, who desided the 
reported ease, made the following observa» 
tion with referenee to the faeta of the ease. 

“The question ir, whether or not the Raile 
way Company has committed абу wrong by 
reason of whish damaga has aesrued to the 
plaintiff, Tbe wrong ?lleged їз the refusal 
to grant the ‘open delivery.’ "The learned 
Vakil for the plaintiff is unable to. show ша 
any rule of the law or any rule of the ‘Railway 
under which, in cirsumstancas like the ргө» 
sent, а consignes вап demand that the 
Railway Company shall open a sonsignment 
and allow him to examine it bafore giving up 
the Ratlwiy reesipt....cssescsescscscscseseesesselé 
ssems to me that. the plaintiff's aetion, 
though entirely boni file, was mistaken, 
Whet he ought to have done was to enter 
on the baek of the receipt the fact that. the 


'aetual weight was less than that entered 


in this reeeipt and-also the fast that the 
Goods Olerk had refused to open and examine 
ihe oonsigument, He -should then; have 
signed the reacipt, tendered the freight and 
taken delivery. It would then have been open: 
to him to examine..... either at the Goods 
Shed...or elsewhere and be. then-would:have 
had a good oase...for recovery of damages for 
the loss rustained, if any. The consignment’ 
was carried at Railway risk. Instead of 
doing this, the plaintiff himself refused, m 
take delivery." 

As already observed, the plaintiff ids no 
cause of action fo maintain the suit acoord- 
ing to law. 


(1) 21 Ind, Cas, 448; 11 A, L, J, 772. 
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T, therefore, allow. this application for 


revision and set aside the decision of the 
Court below. The plaintiff, however, is 
entitled- to the price of the items dissovered 
to bà missing; I, therefore, grant a decree 
for the price of the two items out of No. 502 


and three items ont of No. 504 of the beej ak, · 


The amount due to the plaintiff will be 
determined in the execution ‘proceedings. 
‘As the suit, however, as put in the plint, 
fails, the plaintiff must pay the costs through- 
out. The result is, that the decree of the 
Oourt below is, modified. : 
* ow, С. А. 

` Revision allowed. 


ч 


t .ALLAHABAD H:GH COURT. 

+ Sgoo xp Оту.ь АррЕА No. 79 cr 1921. 
. May t0, 1927, ‘ 

C — Pieient:—M v. Jostiee Lindsay and 

Uc Mr, Јавііве Kanhaiya Lal, 

© HANS RAJ AND отаккз —DEeFZNDA-TS 
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7 Musammat SOMNI[—PrAINT FF— - 
К р RESPONDEAT, 


à Hindu widow-— Alienation without legal necessity— 
Alienee building on land alienated, position of— 


Transfer of Property Act (IV of 1882), -s, 51, appli- 
cation of. 


. A mortgagee of a piece of land from а Hindu 
widow who advances the . 
proper enquiries about there being any legal 
mecessity for the samé, and builds a house upon 
the land, cannot, when the: “mortgage is declared 
invalid, claim the cost of the. house inasmuch as 
he ‘did not act in good faith, but he may be allowed 
to take away his materials. [p. 816, ool. 1.] 


S-Bhagwat Dayal Singh v. Ram Ratan Sahu, 65 Ind. 
Gas. 69; 20.A. L..J. 26; 26 .0,. W. М. 267; (1922) 
M..W. N. 102: 36 C. L. 3,121; 42M. L. J. 248; 4 U. 
PL, Е. (Р. 0.) 7; 24 Bom. L. В, 836; 3 P. L, T. 229; 
15 L. ҮҮ; 481 (P. 0), distiriguished. 
^-Se&ond: appeal: from’ a 1 
Additions! Judge,. Gorakhpur, reversing a 
decree of the City Munsif. ` D 


2 
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Mr. 9, S. Sastry. for Mr. Hartbane Bahai, 
for the Appellants,  . ; : 

Messrs, wir Saran and Harnandan 
Prasad, for the Respondent. б 
. JUDGMENT.— The dispule in this appeal 
relates to а house situated in Gorakhpur 
sity. ` The house was originally añ enclosure, 
belonging to Chunni. Obhusnid'ed leaving 
two widows, Musimmal Pati and Musammal | 
Somni, and a daughter, Musammat Ganga 
Dei. In 1910 а partition took place where- 
by the disputed enclosure was allotted to 
the share of Musammat Pati, On the 7th 
of September 1914 Musammat ' Pati mort- 
gaged that land with Hansraj for Rs. 150 
stating that Re 25 out of | the same, 
were required for the repairs af her own 
dwelling house and Rs. 125 {г giving & 
éaste’ dinner in connec'ion with the death 
seremonies of her husband. Her husband 
had died аройь 4 years earlier. The Court 
of first instanse found that Вв, . 25 had 
been borrowed for the purpose of repair- 
ing the dwelling house oseupied by Musim» 
mat Pati, which was in a dilapidated con- 
dition, but there was по legal' necessity. 
for borrowing Rs. 125 for giving a caste 
dinner. It, however, awarded Hs, 600 to 
the mortgagee on a:count of che eost of 
constructing a house over the disputed. 
land after the mortgage. On appeal the 
Additional Distris& Judge eame to ‘the 
conclusion that there was no lega] necessity’ 
whatever for the mortgage and that the 
mortgage3 was not entit'ed to celain ө 
ecsi incurred by bim in sonstru:ting a 


. house on tlie disputed land. . He ascordingly. 


allowed the slàim and  dires'ed the de- 


-fendant to remove the materials of the 


house eors'ructed by him, within two 
months from the date of thedecres. The 
defendants have come here in se:ond appeal 
and the main points argu d on their be- 
half are: (1) that on the facts found the 
mortgages was entitled to elaim Rs. 150, 
the entire amount lent by him to Musamm ıt 
Pati, and (2) that in any eventhe was 


'entitled to the value of' the improvements 


made by him under section 5t of the 
Transfer of Property ` Act (Ast IV of 
1882). · S 

With regard to the first point it is stated 
by the learned Ада +іопві Distriw Judge 
that Musımmat Pati's means were sufficient 
to enable her to repair the house, whieh 


dod м 
ЕЗ ~ - 
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"Bhe was occapying, and that the easte 
dinner had already been given by’ Musammit 
Somni within a fortnight of the death of 
her husbind. In view of those facts it 
can hardly be said that there was any legal 
- neces.ity for Muswn mat Pati to have borrowed 
. the money for repairing the house or to 
give another dinner to ths people of her 
easte in response to their wishes in the 
matter. The learned Additional Distrist 
Judge observes that 16 was uiual anl par- 
haps the duty of the widows 
easte dinner soon after the death of their 
husband and that such a feast had Бһөзп 
given by Musammat Somni. We are rot, 
therefore, іп a position to say that a sejond 
feast was nesescary ani that the mortgige 
was justified. 
.."With regard to the second point, section. 
51 of the Transfer of Property Aet has 
‘nod aprlisation, It applies only to the case 
of a transferee of immoveabla property, who 
makes any improvemant 
believing in good faith, that he is absolutely 
entitled thereto. But in the 
Hindu widow a person dealing with her 
w.uld ordinari'y know that she has only: 
&.life-intere t acd he can reasonably be 
expected to make erquirieies to whether 
there was any: legal neosseity for the mort- 
gage and whether ths widow had any 
rigit to make the transfer, 
cxnnot be said here to bava acted in g5ol 
faith in dealing with such a widow so as 
to affact more than her life iatere t The 
1 aned Counsl for the difendant.appel- 
lants relies on the decision in Bhigw it 
Dayal Singh v. Ram Ratan Sahu 
(1). but in that case the sala was heid 
to . hava besn partially made for lega! 
necassity, and the improvements made con- 
sisted of the erectisn of sevan or eight 
big tanks and the eonstructisn of a dyke 
foe the purpose of irrigation, whieh had 
the effect of permanently iasreasiag the 
rental value of the disputed property, 
Musammat Pati’ is dead and her interest 
has reverted now to the plaintiff by survi- 
vorahip. It is not necessary to enter, into 
the other questions raised in this appeal. 


* (1) 65 Ind. Cas, 69; 20 A. L, J, 26; 26 0. W. N. 


257; (1922) M. W, N. 102; 85 0. L. J. 121; 42 М, D. J, * 


243; 4 U. P. L. В. (P. C.) 7: 24 Bom, L. В. 336; ЗР, 
Lh. T, 229; 15 LIW. 481 (Р, OA 
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The learned Counsel for the defendanta- 

appallants asks for three months time for 
removing the materials of the house con. 
strusted by the defeidant-appellante. 
+ The appeil is dismis.el exsaps ia so 
far that we extend the time for the removal 
of ihe materisla to ihres months from 
tha data of the decree of this Court. The 
defendants-appallants will bear hair owa 
eosts and psy those of tha plaintiff-reg- 
pondert. 


' N, Н. 
Agreal dís missed. 





i PATNA HIGH COURT. 
APPEALFROM APPELLATE Deoren No, 133 ов. 
. 1921. 
. Мау 11,152), 
Present :— Mr. Justise Ooutts and 
Mr. Justies Das. 
RAM LAL SINGH ахо oraers —PrrsTIFR4— 
i APPELLANTS 
; 167818 
Musammat BIBI SHAHRUNNISSA AND 
OTHEX8—D zFE NDA nT3— RESPONDENT, 
Registration Act (XVI of 1998), s. 383—~Power-of- 
attorney ewecuted by parda-nashin lady— 4ttestation by 
Sub-Registrar—Presumption—Onus—-Proof—Construc- 
tion of power—Power to execute mortgage, whether 
includes power іо incur loan—Power to sign, whether 
includes power to mortgage, 


M 

Where a Sub-Registrar has attested under (section 
8312) of the Registration Act a power-of-attorney, 
purporting to be executed by aparda-nachin lady, it 
will be presumed that he was satisfied that it had 
been voluntarily execujed by the lady; but a pre- 
sumption is only a rule of evidence which throws 
the onus on the other side; and it is of no avail 
where there is evidence on the record which would 
lead the Court to the conclusion that there was not 
evidence sufficient to satisfy the Registrar that the 
power-of-attorney was Yoluntarily executed by the 
parda-nashin lady. [p. 816, col. z.] 

All powers-of-attorney should be  ccnstrued 
strictly. |p. 317, col. 1.] s $ 

The power to execute a document carries with 
it the necessary power to enter into the transaction 
itself, and, therefore, the power to execute a mort- 
rage carries with 16 the power to incur any loan, 
es 817, col. 1.] ` 

Obiter.—A power to sign a morigage does not 
carry with it a power to enter into a mortgage 
transaction. [p 317, col, 1.] з 

Roy Radha Kissen v. Nauratan Lal, 6 O. Ly J. 490, 
referred to. А 

Appealfrom а desision of the Distriet 
Judge, Gaya. г 
: Mesara. Manuk and S. N, Hoy, for the 
Appellants, ' 
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, KAM EAL SINGH 0, BIBI SHABRUNNIS8Ay 2 
~.Меввтв, Sultan Ahmed and. B. О. Sinha, for 
the Respondents. ^? | :· ~ i 

- б XC-JUDGMENT. oos 07e 
© Das; J.-—This appeal-eomes before us" from 
the -judgment~of the learned Distriet; Judge 
of Gaya and ‘arisés ‘ont’ of à suit instituted 
by the"pleintiffa against the defendants to 
enfores two mortgage-bonds- e&eeutod by the 
defendant No. l‘through her attorney, Abdul 
Hakim. The Court of first instanes gave the 
plaintiffs a mortgage-deeree against the 
defendant No.1 but on appeal the learned 
Distrist Judge has-reversed the desision of 
the Court of first instanee. 

The mortgage-bonds, as I have mentioned, 
were exeonted-by the lady through lier attor- 
ney Abdul Hakim. . The question whioh was 
debated before the: Courts: below was whether 
the lady had in-fact exesuted the * power-of- 
attorney in favodr of ‘her ‘husband, Abdal 
Hakim, and: whether “the -documenta ‘were 
read and explained.to the lady. Тһе validity 
of the doouments was also ealled into question 
and it was argued on ‘behalf of the lady 
‘that there: wasta -distinet: violation of the 
provisidns of'reetion 83 ‘of thë- Registration 
Aet; The Idarnéd’ Distriet Judge differing 
from ‘the--Court of frst instance same to the 
sonelusion that: there: was:sueh a violation 


and that it followed ` that “the: - power-of:. 


attorney. was-not -exesuted and authenticated 
in accordance with law. - 7 

© Sgotion -33 of the Registration. Ast - lays 
down: that “ If the prineipal, at: the [tine 
of exeeuting the power of attorney, ;reaidés 
їпгару :part;of British India in whieh thia 
A‘ét is for-the “time being in foree, а power- 
of^attoiney “exesuted before, and au'hentisat. 
ed; by, the Registrar or Sub‘ Registiar within 
whose distriet or sub-district the prinsipal 
résides shall. alone. be resognised in- Courts 
of law.” The learned Distriet Judge eame 
tos..tbe. eonslu&ion- фаб `` е - power-of- 
attorney: оп. whieh. the: plaintiffs rely: was not 
exeented іп абвогдапве ‘with’ paragraph (a) 
of sestion 33 of the Registration ‘Ast, but 
then -he ‘eritirely ignored “the 'provisións'óf 
the proviso to that seetion whieh provides 
that smopgst.other persons: ‘persons exempt 
by law from personal appearanse in Court 
shall not be:required to attend at any Regia- 


tration Ofise or Court for the purpose of. 


-éxewuting -any sush- power-of: attorney as is 
mentioned in elauses (a) and Ф) of this 
‘sestion,” The defendant No. 1 is aimittedly 
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a parda nashin lady and assordingly is exempt 
by law from peraohal appeararise in Gourt. 
She ‘sould not, therefore, exaente the power- 
of attornéy in ‘the "manner ‘ proyided by: 
paragraph (2) of seslion 33:of the Rogistra- 
tion Aet, ‘Paragraph>- (2) of: seation’ 33 
gives the proaadure whieh‘should” Ба: adopted 
by the Rogistrar’ in сазөз whors persons 
exempt by law:from peradnal: appearances Чц. 
С©ойг% are aonesrned. That paragraph -рго- 
vides that "In every suoh: case‘the Registrar 
or Sub. Registrar or Magistrate (as the ease 
may be), if sátisfüsd that the “power-of- 
attorney has been’ voluntarily exasited: by- 
the’ person purporting to be the principal, 
may attest ‘the sanio‘withont requiring "his: 
personal attendanee at the ofiss or^ Uourt. 
aforesaid.” "In my" opinion, proyided the 
plaintiffa . have ` eatablished'" that* ^-the 
Sub-Rogistrar did' attest the -*dooument 
after baing satisfiad “that the ‘powar - 
of-attorney^ ‘was  .voluotarily? "exseuted: 
by the defendant No. 1, the “plaintiffs are 
entitled ` to susseed'so:far as this ' point 
is oonesrned, Unfortunately the learned 
Distrist Judga did not consider the question’ 
whether the Sub-Registrar was so satisfied 
and whether he attested the dosument after 
being so satisfied, Mr. Manuk on behalf of 
the:;appallants urges that  sinee the Sab-. 
Registrar did attest a power-of-attorney ‘it 
ought to bs presumsd ‘that he wam-Baiisüed: 
that it had been voluntarily exezüted by the 
person purporting ^to be the * prinsipsl* 
Taere is great forse in the argument but: 
still a.presumption is only a rule of evideriee 
which throws the onus on the other ‘side 
and thera may be evidenee on the resord 
whish would lead’ the Court ‘below to the 
conclasion that there was not evideno? кї” 
sient to satisfy the Sab-Rogistrar that 
the power-of attoriey wa! volantarilg^^ өх. 
esuted by the defendant No, lia favour" 
of her hu3band, “While I hold thatthe’ 
desision of the leirnad Disiricy' Jaiga™ ia 
wrong on this point, Ї am clearly of opinion 
that tha cise mast go bask’ in ordor to 
enable the lexrnei Districi’Judzé to deside 
whether the Sub-Registrar' abtestad . the 
power of attornay after being satiefiad, thas 
it had bean volantarily execsted by the 
defendant Nó. 1 in favour of her husband. 

. There ia another point on whic’ the laarned 
Distrist Jadga has devided this appeal ‘in 
favour of the respondents, viz, tha power. 
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of attorney gave authority to Abdul Hakim 
"lo execute aid admit its execution. bs- 
fore the Registering Officer all sorts of deeds 
as sale, mortgage lease, bonds ete. ote. and 
do the needful in the Registration Office;” 
The learned Distriat Judge is of opinion 
that such a power-of-attorney has to be 
eonstrucd strictly and І entirely agree with 
him that all powers of-attorney have always 
to Бе. eonstrued very atristly. But when 
the learned Distriat Judge says that a power 
to execute a mortgage does not earry with 
it the power to ineur any loan I entirely 
differ from him. Mr, Sultan Ahmed, ap- 
pearing on behalf of the respondents, has 
relied upon the ease of Roy Radha Kissen 
v. Nauratan Lal (1). That was а case where 
it was held that п power to sign a mort- 
gage-bond did not earry with it a power 
to enter into a mortgage transaction. . I 
entirely sgree with the view which was 
taken in that ease. It is worthy of ro'e 
that-in that ease a distinction was drawn 
between a power to sign a doeument and 
a power to execute а dccument. In wy 
opinion the power to exeeute a doeument 
carries with it the mnecestary powers to 
enter into the transaction itself. 

` Тһе other points bave all bean decided 
by the learned District Judge in favour of 
the appellants; but there is another ques- 
tion whieh he did not deside. Jt was œm- 
tended in the Court of first instanse оп 
behalf of the defendants that, assuming ib 
ba held thatthe defendant No. 1 did exesnte 
the power of attorrey, the dooument was not 
read over acd explained to her and that 
she did not ucderstand what the rature of the 
document was, | ` 

The learned Munsit dealt with this ques- 
Hon at very great’ length and oame to the 
conclusion that the power-cf attorney was 
in faet read ont and explained to the 
defendant No. 1 and that she understood the 
nature of that document, The lsarned Dia. 
trict Judge has, however, not dealt with the 
question. It is abvkus that this questicn 
must be investigated by the Court balow. 

In the result, then, [ would allow tke 
appeal, set aside the jadgment ard deoree 
passed by the Court below ard remand the 
врзе ip that Ooprt for десівісп after a con- 


(1) 6 0, L, J, 460, 
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sidoration of ths two points whish I hava 

mentionelia my  judgmeu:, Costs to abide 

the result. * : 

` Oourrs, J.—1 agree, 
8. D. 


Appsal allowed, 


ALLAHABAD HIGH COURT. 
Fiast ÁPPZAL raou Ogver No. 16 or 
1922, 
May 1, 1922. 
Prosest : —Mr. Justies Piggott and 
Mr. Justise Walsh. 
MUNNU LAL ~ Оррозітв Parry— 
: APPELLANT 
i ter5us 
KUNJ BEHARI LAL — APPLICANT 
— RESPONDENT, 
Provincial Insolvency Act (V of 1920), .вз, 5, 75 
(83)— District Court, power of, to grant review—Appeal 


from order granting review—High Court when will 
interfere. 


A District Juige acting under the Provincial Insol. 
vency Act has power to review his own - order, 
because section 5 of that Act gives a District Judge, 
when sitting asan Appellate Court, the same powers 
under the Code of Civil Procedure which he would 
have had if'he had been sitting to hear an ordinary 
appeal. Гр..318, col. ).] 1 

Though an appeal lies tothe High Court under 
section 76 (8; of the’ Provincial Insolvenoy Aot, from 
an order granting a review of judgment, yot the 
Court in dealing with. such an appeal should be 
guided by the principles laid down in the Civil Pro. 
cedure Code. [p 318, col. 2.] 


Shikri Prasad v. Hafiz Aziz Ali, 83 Ind, Сав. 601, 
19 A. L. J. 862; 3 U. P. L. В, (A) 195, referred to. ` 

First appeal from an order of the Digtriet 
Judge, Aligarh, nii : 
+ Mr, Panna Lal, for the Appallant. 

Mr. Peary Lal Benji, for the Re. 
spondent. 


JUDGMENT.—The Court of the Distriet 
Judge of Aligarh sitting in -inaolveney had- 
before it-an‘appeal from a desision of -the 
Subordinate Judge-of that plase in the exer. 
gieg- of. insolveney  juriedietión, by- whieh 

ertain questions arising under sestion 
of the Insolvensy Aet, No. V of 1920. bad 
been desided in fayour of the Reesiver in 
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bankruptey for the benefit of the general 
body of ereditors. The Distrist Juige did 
not hear or dispose of the appeal on the 
meris, He recorded a finding, if it can be 
called a-finding, that the questions raised by 
the pleadings of the parties in this matter 
were of such a nature that they ought to be 
decided ty a regulir suit and not in the 
course of insolvency proseeiings, On this 
ground alone he allowed the appeal, eet 
aside the decision of the Subordinate Judge 
and gave certain directions to the Receiver. 
A litle more than two weeks later the 
Reeeivear petitioned the Distriet Judge point- 
ing ont, in the first place, that it was 
impcssible for bim to comply preeisely with 
tha dirsetions which had been given hm. 
In issuing those directions the District 
Judge had overlooked the fact that posses. 
sion had passed: under the transaction which 
the Receiver was seeking to impugn, во 
that a suit for a mere declaration would 
not be maintainable. -The  Heosiver asked 
the District Judge, in effect, to re-consider 
his own position and submitted that the 
view: which the District Judge had takén 
regarding the powers and duties of an 


Insolvency Court іа a matter of this sort: 


was a mistaken one and notin accordance 
with the latest ‘decisions of this Court. 


Reference has since been made ‘to the case 


of 8hikri Prasad v. Hofis Ariz Ali (1), 
which was published after the District 
Judge had passed his first order on the 
appeal. not 

to the opposite party and, after hearing 
both parties, passed an order granting a 
review "of. his own previous judgment and 
fixing & date for hearing and determining 


the appeal on the merits,  We.have before 


tis an appeal against that order, and a- 
number of legal objections have been raised 
en both sides, We are content to say 
that, in our opinion,’ the District Judge 
had jurisdiction to review his own order, 
because section 5 of the Provincial Insol- 
vericy Act, No, V of 1920, gave bim when 
sitiing ‘ав an Appellate Court, the same. 
powers under the Code of Oivil Procedure 
which. he would have had if he had been 
sitting to hear any ordinary appeal. On 


the ‘other ‘hand, it has been questioned 


"(168 tnd, Cas, 601; 19 А. Ly J. 862; 3 О, P, Li B 
(A) 195, BLUE 
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before us whether there is any right of 
appeal from this order granting review ОЁ: 
judgment, or whether, assuming such right 
to exist, it is not bounded by the pro.. 
visions of rule 7, Order XLVII, of the Civil ' 
Procedure Code. We may note. that the 
appeal before us does nob purport to be 
preferred under Order XLUI, rals l(w), 
of the Code of Civil Procedure, but under 
section 75 (3) of the Provincial n&ol. 
vency Act, No. V of 1920, the leava of - 
the District Court haying been obtained - 
for the purpose. Ме think, Пою: ` 
ever, in dealing with an appeal of this 
sort, we ought in any case to ba guided- 
by the principles laid down in the ‘Jode’ 
of Oivil Procedure. We are satisfied that- 
the first order passed by the District Judge - 
on the appeal before him was & mistaken - 
and unfortunate order and that it was: 
proper in the interests of justice that he: 
should proceed to hear and dispcsa of the: 
appeal before him on the marits, as. he is- 
anxious to do. Не will have foll iurisdio- - 
tion in the matter when he com3s to hear - 
the apseal, and if in his opinion there: 
has been anything unsatisfactory in the. 
procedure of the Subordinate Jadge:sitting 
as a Trial Oourt, that is a matter’ which” 
сац be considered and gone -into at the 
hearing of the appeal. We are further 
satis$ed that under the Code. of Civil Pro. 
cedure this order granting a review of 
judgment could not ba questioned under any 
of the provisions of rule 7 of Order ХОУП - 
of that Code. On the whole, the sonolu.- 
sion we come to is that the order iu: 
question granting review is not one with 
which we ought to interfere.- 

The result is that: we dismiss this: 
appeal with costs, includiug fees on the higher 
seale. ^ 


W. 0. А, Appeal dismistal, 


Vol, LX Vit] 

. GAMAMLAL 0, RAGHO, 

NAGPUR JUDICIAL COMMISSIONER’S 
co 


Sxccnp Опт, АрРЕАҺ No, 263 or 1921. 
-. dune 28, 1922. 
Present; —Mr, Pridecux, A. J, C. 
JAMANLAL AND ANOTHER 
— DEFENDANT — ÁPPELLANTS 
versus 


КАСНО — Prainrirr—ReePonDENT. 
Civil Procedure Code (Act V of 1908), ss. 47, 144— 
Restitution—Ezecution proceedings—Suit for relief of 
restitution, whether may be treated as proceedings. 


Although a suit for restitution is barred by 
section 144 (2 of the Civil Procedure Code, yet 
where such в suitis instituted it can be treated 
as proceeding, under section 47 (2: because an 
application for restitution is in substance a pro- 
ceeding in execution. 


Appeal from an order of the Additional 
District Judge, Wardha, dated the 28th of 
Febreary 1921, in Civil Appeal No. 20 of 
1921, 


“Mr. G. M. Pande, for the Appellants. 
Mr. V.D. Kale,.for the Respondent. 


:JUDGMENT.— Tbe present apps!lants 
obtained a decree against the plaintiff for 
possession of a house. This decree was 
reversed in appeal but before that happened 
defendants took possession. The plaintiff 
applied to the Court of first instance for 
restitution bat only got possessicn of the 
vaeant site. He now sues for recovery of 
Rs, 150 for damages on account of materials 
of the house taken away by the defend- 
ants and Rs, 50 for damages for injury 
caused to his adjoining kouse. . 


The defendants denied the alleged re- 
moval of the materials and damages and 
contended that plaintiffs remedy was by 
an application for restitution to the Exe- 
outing Oourt апа not by a separate snit. 
The First Ccurtheld that the costs of the 
materials removed by the present appellants 
amounted to Rs, 100 but found that the 
suit was barred by sub-seetion 2 of section 
144, Civil Procedure Code, and dismissed 
the suit, On appeal the amount.of damages 


has been eonfirmed but the lower Appel-. 


late Court finds that though the relief was 
restitut‘on and the case primarily falls under 
section 144, 16 із yet one relating to the 
exésution of the deeree and as such will 
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also fall under section 47, Civil Procedure 
Oode, and as under that section the Oourt 
has the power to treat a suit as a pros. 
ceeding or a proczeding as a suit, it treated 
the present suit as a proceeding and. 
confirmed the payment of Rs. ICO as 
damages by the defendants to the plaintiff, 
The defendants now appeal. 


It is conterded here that rub-cection (2), 
section 144, Civil Proaedure Code, bars the 
suit. "This ів doubtless true. It is also 
contended that the oxe cannot fall within 
section: 47, Civil Procedure Code. But there’ 
is authori!y for the view adopted by the 
learned Additional Distriet Ju3Jge, namely, 
Balvou'rav О:в v, Sadrudin (1), Narayana 
'Patter* v, Gopalakrishna Petter (2) and 
Hamisdal'i v. Ahmelalli (3) and Saran v. 
‘Bhagwan (4). The cassof Jamini Nath Roy 
v; Dharma Das Sur (5) though quoted by 
the aprellants in (he present ease is really 


` in favour of the view argued for the res. 


It seems to me that thouzh ар. 
may have to bə 


pondent, 
plications for restitution 


. brought under section 144 of tke Code of 


Civil Procedure, yet they are in substanca 
execution prcesedings and as such cogniz. 
able by the Executing Court, I think they 
also come under seetion 47, Oivil Pro. 
cedure Oode, and suits under that section 
вап Бе treated ав exeantion proceedings and 
proaeedinga as в suit, That is what the 
Additional District Judge hai the power to 
do and which he has exercised in the 
present oase. 


It is contended that the lower Appellate 
Court has not in dealing with the question 
of damages dealt with all the evidence. ` 
There аге two witnesses for the appel. 
lanis: one has b3en obviously considered 
and the other who is a defendants’ servant 
s3yS nothing about the value of the house, 
There is thus no force in this contention. 


"But I think there is.53me ground in the 
argumgnt that, as the suit was treated яв 


(1) 13 B. 483; 7 Ind. Dec. (N. s.) 822, 
(2) 15 M. L, J. 247; 28 M. 355. 

an o) 62Ind, Cas. 283; 45 В, 1137; 28 Bom. L, В, 
(4) 25 А. 441; A. W. М, (1908) 100, 
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an execution proceedirg, defendants should 


not be muloted in the value of: the stamp 


required for the pliint. I direst, therefore, 
that in both Courts tha sucsessfal plaint- 
iff 
aonas as the возь of stamp. 
thodifieation of tte deoree this appeal fails 
and is dismissed, Ocsta will b» in pro- 
portion to snecass and failure in the Conrta 
below. 


н. и. Decree modified, 


| ALLAHABAD HIGH COURT. 
+ Owu Revision No. 156 or 1921, 
: May 4, 1922: 
Tresenti—Mr, Justice Piggott and 
-- Mr, Justice Walsh, 
SHARIF BUSAIN—P.AIATIFF 
— APPELLANT : 
$ versus 
HAIDAR HUSAIN AND OTAERS—- 
Davexnarse— EESPORDEXTS, 
Civil Procedure Code (Act V of 1908), О. ІХ, т, 18, 
О, XLIII—Order refusing to re-admit application to set 
aside ex parte decree—Appeal, 


‘an order refusing to re-admit and re-consider an 
application to set aside an ev parte decree dismissed 


for default is nob appealable either under the Civil | 


Procedure Code or any other law. 


' Civil revision from an order of the Sub. 
ordinate Judge, Jaunpur, 

Mr, Mukhiar Ahmad, for the Appellant, ' 

JUDGMENT —No appeal lay under the 
Code ог ander any othér’ 


Firat Court refusing ‘to re-admit and re. 


consider an application for the setting 


aside of ап ew parie decree and restoration 
of the suit in, which the said decree had 
been ' passed, “whic apriication the Court 
of first instance had dism‘3391 for default, 
The order of the Appellate. Ооо 6 on thia 
point is without  jurisdiótion, We allow 
the spplicatjon- accordingly and get aside 
the ніх р complained of, 

ја our opinion; · entitled to his ‘costs although 
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in his costs is only entitled to eight' 
Beyond this’ 


law that ' 
we are aware of from the order of the" 


The applicant i8, 
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the opposite party have seen fit to enter. 
We allow him his costs 


no appearance, 
including the fees certified by him. 
R. N, Application allow:d. 


LAHORE HIGH COURT, 
Seooxp Опт. Arrest No, 21С0 or 1915, 
May 8, 1319, 

Present :— Mr. Justise Broadway and 
Mr, Justiee Abdul Raoof, 
SALIG RAM акр &котнкв—РЬМИТПҮҮЗ 
аршын 


BASSAO MAL 1: акр » OHARAN DAS 
D&£RFINDiNTS Аяр ANOTHER— PLAINTIFF 
— HERPONDENTE. 


Civil Procedure Oode (Act-V of 1908), s. 02— Hindu - 


temple-—Suit by worshipper for declaration —Sanction, 


_ whether necessary. 


A Hindu entitled to worship ina temple is not 
competent, as such, to maintain а suit for possession 
of property alleged to belong to the temple, as prima 
facie it is only the trustees who oan claim that’ 
relief. But he can sue for a declaration that a 
certain property is trust property attached to the 
temple and no sanction is necessary under -seotion" 
92, Oivil Procedure Code, to bring such a suit, B 
821; col, 1.] 


Seeond appeal from а deeree of the. 


Distriot Judge, Jullundur, dated the 17th 
April 1915, 
ordinate Judge, First Class, Jullundur; чаша 
the 16th February 1915. 


Mr. Nanak Ohand, for the Appellants. 


Bakhahi . Tek Ohand, for _Respondent 
No 1 E 
JUDGMENT, —The fasts of the soil 


affirming that of the Sub- | 


, 


out of whieh this appeal has arisen are ' 
briefly as followr:— On the 12th of Ostober™ : 
1907 one: Obaran Das, chela of Gobirid ' 


Dae, asadh Bairagi; of Nakodar, sold а 


aért&in house to  Bassao Mal, 
13th of October 1918 Mul Hai, 


sion. of the ' 


alternative, for a deeres to “the effoet- that: 


“Оп the ^ 
байна ' 
` Ram айй Raja Ram, coos of Badhawa,, ` 
Brahmans’ of Nakodar, instituted this suit 
against Bassao Mal ard Charan Das in^ 
which they: asked for а ‘decree for posges‘ 
‘open: єраве'! in suit" after гбг 
moval ‘of the- materials thereon, or, inthe’ 


Vor: ихүп}:, 
DURGA misi "m : PARU LAL. 


the said “open spaces” together with the 
materials thereon was. the . property .and 
in possession of. a esrtain temple, and that 
the possession of the said property should 
-be made over. to, the said temple after 
the sale in question had been set aaide, 
As to the first prayer, it was slaimed 
that the plaintiffs’ anaestora had made 
this partienlar property in suit dhirm arth 
to provide for the expensesof the temple 
in Bhallian street and that, therefore, the 
property being dharm arth Obaran War, 
the man in charge, was not entitled to 
sall it. The Courts below hava held that 
the proparty in suit was.not at any time 
the property of the plaintiffs’ ansestora and 
had not been dedisated for religious pur- 
poses by them, ‘his question has not 
been re-opened and need not be further 
considered, As to the. prayer in the alter. 
native, the primary Оопгё- having desided 
the oase on the firat-point gave no find- 
ing. The learned Distrist- Judge, however, 
eame to the conclusion that before the 
plaintiffa eould institute tlie suit, assuming 
the property to pertàin to & religious in. 
‘stitution, it was nessseary for them to 
‘obtain the ncesssary sanstion laid down 
by section 92, Oivil Prosedure _ Code 
Against this, desision. the plaintiffs have 
'preferzed this second appeal through Mr. 
Nanak Chand, and we have hesrd Bakhshi 
"Тек. Ohand ‘on behalf of the respondante: 

Our attention has been drawn to the fast 
that the learned District Judge lias confused 
‘two houses; One house i is the honse in whish 
‘there is a gurdw rà, ani the other house 
‘is the one in-suit, - A: réferenee to the 
judgment of the learned Distrist Jadgé 
at page 9, lines 1 to 7 of the printed 
book,. indicates that there. had basn. some 
‘eonfuaion as allezed.. The. muah raferced 
to was not granted in connestion with 
the house in suit bat im conn:ction with. 
the. hon:e іп: whish there is a. gurdwzra, 
and this houss is not in suit. In face 
of this.eonfusion the finding of the learned 
District Judge at line 1', page 9, of the 
p'intsd book .that the property having 
de3zeended from guru to cheli i^. therafore, 
religious in sharaster, is ons that requires 
ro. consideration. 

With. regard. to the ap liaatill‘ty of 
g:obion 92, Oivil Prosednra Code, Mr, Tek 
Chand admitted that if thg claim was 
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merely confined to а deelaration that the 
property in suit was dharm arth and; 
therefore, not slienale, the p'aintiffs sould 
sue withont recourse to section-¢2. He, 
however, contended that, inasmuch as 
porsassion of the temple was also asked 
for this further prayer brought the suit 
within tke purview of section $2, Civil 
‘Procedure Ocde. Mr. Nanak Chand, how- 
ever, contended that this further prayer 
жав а mere surpluesge and might, and 
shoul}, be regarded .as sueh, Now, it 
ssems to us that the plaintiffs could not, 
as worshippers, sue for possesion, as prima 
facie it is only the t;uxtee who воо] elaim 
that relief. The plaintiffs, however, san. 
sue for.a declaration, and to such a suit 
section 92 has no applieation. We held, 
therefore, that no sanetion was necaasary 
undér seetion 92 for a suit for a declara- 
tion and, as the learned District Judge 
has confused the two propertier, we consider 
that there shovld be a re-hearing of the 
appeal before him. 

We acsordingly sccept this appeal and, 
return the case to the. Court below who 
will re hear the appeal во far as the elaim, 
for a declaration is concerned and come 
to a definite finding thereon. Costs in this 
Court will follow the event, 


R. N, 


Appeal accepted ; Oase remanded, 


ALLAHABAD HIGH COURT. 
, Civit Revision No. 149 or 1921. 
June 16, 1922, 
Present : — Мг. Justice Kanhaiya Lal, 
DURGA PRASADC--A»er:cANT 
versus 
BABU LAL AND ОТВЕЕЗ— Opposite Parnes, ; 


Civil Procedure Code (Act V of 1908), О. XXI, r, 89° 

—Lender of money with application to set aside salé 
— Tender, whether application — Limitation Асі (IX 
of 1908), s. 4, applicability of, . 


r 
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"l'he terms of section 4 of the Limitation Aot 
are wide enough to cover an application of every 
kind, which a man is called upon to make in 
Court. 

A tender of money made with an . application 
under O. XXI, r. 89, for the setting aside of a 
sale is in itself an application offeiing to pay 
the money and is, therefore, governed by section 4 
of the Limitation Act, 


Civil revision from an order of the First 
Additions! Judge, Aligarh. 


Mr. M. L. Agarwal”, for the Applicant, 
Mr. К, B. Dang, for the Opposite Parties. 


JUDGMENT.—This is an appliestion in 
revision for the discharge of an order setting 
. aside asale held in execu'ion of a decree 
. under Order. XXI, rale 89 of tlie Code cf 

.Oivil Prosedure, Tte sale took place on the 

25th Acgus6 1920. The Civil Coarts closed 
"for the vesatizn on the 16th September 1920 
. and re opened on ihe 25th October 1920. 
.On that date an application was male by tke 
judgment debtor for setting aside the sve, 
He filed with the application а tender 
offering ihe amcunt mentiozed: in tha 
proslamition of sale with the compersalion 
payable. to the auction-purchaser.. Bat bis 
tender sould not be signed by the - presiding 
. Judge of the ‹ опг ecnserned that day and 
: the asiual payment of the money was not, 
~ therefore, made till the next day, though the 
` applicant was ready to pay it on the day on 
whieh :the tender was made. The Ocurt 
below accepted the application and set aside 
the rale. 

The learned Counsel who appears for the 
&ustion purshaser eontends that tha depcsit 
should have been made within thirty days 
from the date of the auetion-sale and that 
the judgment.debtor was not entitled to 
the benefit of section 4 of the Indian Limita- 
tion Ast (IX of 1908) so as to allow him to 
make the same after the re-opening of the 
Court. -The terms of section 4 are wide 
enough -to cover an application cf cvary 
kind, which a.man is ealled upon to make 
in Court.- An applieation asking for the 
setting-aside of the saleunder Order XXI, 
rule 89, of the Code of Oiv.l Prceasdure had 
bsen daly made on the date the Court 
Ye: -opened. It was &esompanied by а tender 
-whieh in itself was an application offering to 
pay the money required as a preliminary 
jo tho setting [aside of the sale, 
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Section 4  wonld govern that application 
81:0. The Court below rightly held that 
the delay іп tke payment was not 
due to any fault of the julgment-Jebtor. 
The ar plisation, therefore, fa'l; and is dismis- 
Bad with coste. 
8. D. 
43 pl'calton diamtered, 


EOMBAY HIGH OOURT. 
Brcosp Oivin АРРКАЬ No, 5:4 oF 192], 
Febuary 18,1922. 

Present; ~Sir Norman Macleod, Kr., Chief 
Jcs‘ice, and Mr. Justice Ocyajee. 
RAJARAM SITARAM POTPHUDS — 
DEFEXDANT— A PXELLAMT 
ver. au 
JAGANNATH GOVINDRAO YESd. 

W ANTR AO — PLAINTIFF —HY8PONDEAT, 

Khoti Setllement Act (I of 1881), в, 21—Entry in 
Setilement Register, whether final— Decision of Record- 
ing Officer, binding effect хш décision or entry,” 
meaning of. 


It is nowhere provided in the Khoti Settlement Act, 
1880, that the mere entry in the Settlement Register 
of the name of a particular person as the occupant of 
a Survey Number is either final and conclusive, or 
that it is binding upon all parties concerned unless 
and until it is reversed or modified by а deoree of 
the Civil Court. [p 321, col, },] 

Under section 21 of that Aot, it is the decision of 
the Recording Officer which i is made binding, and not 
a mere entry of a person’s name inthe Settlement 
Register. [p. 824, col, 2,] 

‘The expression “such decision or entry" in section 
21 of the Act means, such- decision or the entry 
which is the result of such decision. [p 824, col. 2.] 

Second appeal from a decision of the 
District Judge, Ratnagiri, in Appeal No. 
29 of 1920, confirming a decree passed by 
the Sabordinate Judge at Devrakh, in Civil 
Suit No. 229 of 1918. 

Mr. A. G. Desat, for the Арай, 

Mr, P, B. Shingne, for the Raspondents, 

JUDGMBENT. 

Оохајев, J.—Tne plaintiff in this case 
aud the twelfth defendant are Khots of 
Muje Kosumb in the Ratnagiri District, 
The defendants Nos 1 to 11 are members 
of a family named Potphode, The plaintiff 
brought the suit which has given: rise tg 


7 о, хӯ 
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RAJARAM BITARAM 0, JAGANNATH GOVINDRAO YESHWANTRAO, 


this appeal to recover -possession of lands 
comprised in Survey No. 269, Fulnt No. 4, 
alleging that he was the owner thereof, that 
they formed part of his Khoti Khasagi estate 
and that the Potphode defendants had uvlaw- 
fully dispossessed him of the same. 

The third defendant was the only party 
who contested this claim in the Trial Court, 
He denied the plaintiff's title and posses- 
sion as alleged, апа asserted that the sa‘d 
Jands belonged to, and were continuously 
enjoyed by, members of the Potphode family. 
He further contended that the suit lands 
were entered in the village Botkhat in the 
name of some members of his family; that 
the plaiatif did поб get sush entry reversed 
or modified by the decree of a competent 
Court within the pericd prescribed by law, 
and that, therefore, the entry had become 
‘binding upon the plaintiff. 

The first two issues framed by the Trial 
Court related to the questions whether the 
plaintiff had proved his #11ә and his posses- 
sion within the twelve years preceding the 
sommeneemantof this suit. The third isse 
was : -whether ihe said entry in the Botkhat 
Was a "desision" within the meaning of 
' gestiotr. 21 of tha Ко! Settlement Ac‘, 
.,:18£0, . so as “to give finality against 
^ plaintiff, and what would be its effect Р” 

The learned Juige held that the plaintiff 
hai satisfactorily established his title and 
:-plso his possession within the twelve 
years immediately preseding the suit; and 
that the. entry in the Botkhat was not 
such a "decision" as was coatsmplated 
by 83cbion 21, and was, therefore, not bind. 
ing upon the plaintiff; He, therefore, 
granted the reliefs elaimed in the plaint. 

From that deorae an appeal таз pre. 
ferred. to -the District Court, not by the 
third defendant, but by the defendants Nos. 
2; 9 and 19 who, until then, had taken 
no part in the proceadings, The appeal, 
however, failed, the learned Judge resord- 
ing his complete agreement with the find. 
ings made by the Trial Court, 

The original defendants Nos. 2, 3, 9 
and 10 have now brought this appeal 
here and it is sontended on their be. 
half that the entry in question has 
bisome binding upon the plaintiff assord. 
ing to the provisions of the said sastion 21. 

For the determination of this question 
к it becomes necassary to examine the mate. 


rial provisions of saations 16 to 21 whist 
cəmə under Part III of the said Ast. 

Sestion 16 provides that the Ssttlement 
Register prepared under взейоп 108 of 
the Bombay Land Rsvenue Code, 1879, 
shall show whether а particular Survey 
Number is held by а privileged oscupant or 
поі; and if itis held by one or more privi- 
leged ossupants, then the said register 
shall farther spacify (1) the tenure; (2) 
the namos of the oseupants; and (3) i in 
ihe ease of laud held by a permanent 
tenant whether his interest therein is 
transferable otherwise than by inheritanca 
or not. In this oare the entry in ques. 
tion does spesify the names of some msme 
bers of the Potphode, family as ths oo: 
capants of the suit lands, Ву  seetion 17 
it is provided that the other records pre- 
pared under the said  sestion 108 shall 
spasify the dessription and amount of 
reat piyab's to the Khot. Thess two 
sestions (18 and 17) ar) headed "Ssttle- 
mont Resords,” 


Saations 18 to 21 fall under a diffarest 
healing, "Custody ani Ampndment of Rs. 
cords: Datermination ‘oft Disputes". Sece 
tion 18 deals with the 'sustody and amsnd- 
ment of the Ssttlement Ragister, a11 hera 
I do not ovarlook sub.ssstion (3) (в), 

Then sastion 19 (1). enasis that— 

“Е it appears to the Recording О%зәг 
that ther» exists any dispute ai to алу 
mitter which he is bouad to resord, or 
as to any amendment proposed to ba mala 
under section 18, he may, either on tha 
applisation of any of the disputant parties, 
or of his own motion, investigate and dacide 
such dispute, and frame or amend the Sattle- 
m3ut Register or other record assordingly”, 

It is oily when a dispute arises as to 
any mittar whieh the Rasording О Нзег 
is bound to record that hs procseds to 

"invastigate" it in the msuanor provided 
in sab взаоп (2); as a resuls of aueh ins 
vestigation he arrivas at his “dec'sion” 
and he has thon to "frame or amend tha 
Satilament Register or other record assord. 
‘ingly,” 1.6, бо make an entry in acordansa 


‘with the result of his decision, 


Section 20 enacts that entries recording 
(1) cartain facts regarding the interest of 
a permanent tenant, or (2) the liability 
of a privileged occupant 60 pay rent, shell ke 
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“conclusive and final evidence of the fact or 

liability so recorded. 5 

,,, Pastiy, it is ‘provided by section 21 that 

"in ary otber matter” the decision of the 

Becording Offieer shall be binding upon all 
the parties affected thereby until reversed 
or modified by a final decree of a competent 
Court. 

16 becomes clear then that—these being 
the only sections bearing on the question— 
the Act nowhere provides that the mere 
entry in the Settlement Register of the name 
of a. particular person as the occupant of a 
Survery Nümber is either final and conclusive, 
or that it is binding upon all parties соп: 
cerned unless and until it is reversed or 
modified by a decree of the Civil Court. In 
. support of his contention Mr. Desai, who has 
presented the appellants’ care with cire 
aud. ability, appeals to the provi. 
sions of section 21.: But what is made 
binding by these provisions is the cestston 
of.the Recording Officer and not a mere entry 
‚о а person's name in the Settlement: Register. 
As observed by Scott, О. J., in Mahomed 
Ibrahim v, Ali Mahomed Ali Pongarkar, Second 
pe No. 850 of 1914, desided by Ssott, 

O. Ј., and Shab, J., on the J2th July 1915: 

‘St seems to us quite eledr that the word 
‘decision’ refers to a determination of ‘a 
dispute either in the presence or notin the 
presetice of parties such as is referred to in 
section 19," ~Andas there, во іп this cise, 
“there is no indication that any such dispute 
had:arisen for the-decision of tha Recording 
Offieer.! In Bhiva Bhika Ohokekar v. Babu 
Balshet Bathate (1), Hayward, J., interpreted 
-section 21 thus :— 

“Now that section makes conclusive certain 
decisions of the officer defined as the Record. 
ing Officer. What those decisions are is to 
be gathered from the preceding sections and 
a perusal of those preceding sections seems 
.to me to make it clear that the mere entry 
of the name of some particular parson as 
ocoupant was поі" intended to be included 
amorg those decisions of the Resording 
Officer." МЫ 

lam ofthe same opinion, The Act does 
not investa mere entry, tuch' as we have 
here, with any degree of finality; and much 
could be:aid іп favour of the view that the 
Legislature has deliberately refrained from 
‘giving to it that effect, Mr. Desai has, how. 


(1) 51 Ind, Саз, 7; 21 Bom, І, R. 850; 43 B, 402, 
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aver, urged that the proviso to sestion 21 
favcurs his contention. Bat it seems to me that 
the expression ‘such decision or entry” ocour- 
ring there means nomore than ‘sush decision or 
the entry which is the result of such desision.” 
Referente may in this sonnection ba made 
to the material words in section 19 (1) which 
are that, "the Recording Offiser may investi- 
gale and deside such dispute, and frame or 
amend the Settlement Register атсога- 
ingly.” 

Finally, it was contended for the appellanta 
that the entry in question may be regarded 
as a "deeiion" of the  Resording Officer 
based upon a concent of all parties affected 
thereby. The argument derives no support 
eitter from the language of sections 19 and 
21, or from the decisions refer:ed to above, 
It is however, sufficient to say that tbis 
sonbtsntion was not plaied tefore the lower 
Ocurts and it cannot, therefore, ba allowed 
to be raised here for the first time in this 
sesond appeal, 

I would for these reasons affirm the decree 
ofthe lower Court anddismiss this appeal 
with costs. 

Maezsor, О. J. —I agree. 

W. 0, A. 


Apreal dimitte 1. 


NAGPUR JUDICIAL COMMISSINER'S 

i COURT. 
Seoorp О1у.ь Appaan No. 415 or 1921, 
June 16, 1922, 
Pressnt :— Мг. Hallifax, A. J. О, 
KESHEORA M—Derenvanr 
No, 7— APPELLANT We 
versus i 
BHANGILAL акр отн®вз PLALST.FFG3 
Nos. 2 To З Dersnpants Nos. 1 ro 6 
anp 8 то 11— Вевромриртз, 

Transfer of Property Act (IV of 1882), ss. 83, 84 
— Могісадее impliedly admitting sufficiency of amount 
‘tendered, whether subsequently can plead insufficiency 
—Civil Procedure Code (Act V of 1908), s, 11, Esp. 
IV. 

"Where a mortgagee refuses іо accept payment of 
a sum deposited under section 84 of the Transfer of 
Property Aot, on the sole ground that the amount 
does not include interest up to the date on which he 
is summoned to appear in Court, and there ia 
no suggestion that the amount deposited was not 


Vol, LXVII] 


KRSHEORAM ©. BHANGILAL, | 


the full amount due for principal and. interest on 
the date on which the deposit was made, he cannot, 
under the principle embodied in Explanation IV of 
section 11 of the Civil Precedure Code, be subse- 
quently heard to say that the amount deposited was 
less than the sum due to him on the mortgage on 
the date of the deposit. 


' Appeal from а deeree of the Distriet 
Jadge, Raipur, dated the 27th April 1921, in 
Civil Appeal No. 3 of 1921. 

. Mr, W, R. Puranik, for the Appellant. 

Dr. H. S. Gour, for the. Respondents. 


JUDGMENT,—In the judgment of the 
First Court a finding is recorded that the 
amount privately tendered was Rs, 3,300, 
The judgment on this point is aontradie- 
tory and the finding would almost osrtainly 
have been ret aside if it had been sorsidered 
in the lower Appellate Court. The matter 
was eontested in the appeal to that Oourt, 
baut- was not sonsidered and the finding of 
the First Court was aesepted as stated. It 
has not been mentioned in the memorandum 
of grounds of appeal to this Oourt, and we 
have, therefcr», to assume that the appellant 
has'assepted the finding. We are eonserned, 
then, only with the question of the money 
deposited on the 5th of August 1919, whieh 
was Rs. 3,852.9.0. 

‘If interest for the months interealat- 
ed, in the first and fourth .years of the 
sontinuanse of the mortgage is inalnded, as 
was agreed in the mortgage bond, the amount 
due on if on the date of the deposit was 
Ra. 8,955.15.0, or Вз, 3-5-0 more than the 
amount deposited, This defisieney was only 
diseovered during the eourse of this suit. 
When the plaintiffs appeared in answer to 
tha notiee of the deposit sent to them under 
sestion 84 of the Transfer of Property Ast 
the only reason they gave for refusing to 
gesopt it as suffieient was that it did not in- 
elude interest up to the date on whieh they 
were summoned to appesr in Court ; it was 
never suggested that it was not the full 
amount due for prinsipal and interest on 
the date on which the deposit was made. 
Even in the pleadings in this snit and in 
the deposition of the sesond defendant it. ia 
not suggested that the deposit was insnffi. 
sient on the day it was made and it is 
admitted that the ouly reason for its refusal 
was that it was insuffisiont on the date of 
hearing. 

It must then, I think, be taken to have 
heen admitted by the plaintiffs ae a faet in 
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the procaedings under seation 84 of tha 
Transfer of Property Aat that the deposit 
was of the full amount due on the date it 
was msds, It was argued by their learned 
Counsel in this Oourt that no admission 
of the snffisiensy of the amount would 
make it suffisient if it was not so in fast. 
This is not sorrest. The plaintiffs were 
entitled to aesept as tufüsient to satisfy 
their mortgage avy sum lesa than the 
amount whish would bs found due on s 
mathematieally exaet' ealeulation of tha 
amount due ou it. Their admission of suffi- 
siensy would alao ineludg'admissions of one 
or more of a number of faets sush as previous 
payment. Ibis to be presumed that they 
made а eorresi saleulation of the amount due 
to them on the date of the deposit, and after 
making allowanse for any small sum that 
might have been paid or might be due by 
them to the mortgagor or might be remitted 
cr intentionally negleeted by them, eame 
to the conelusion that that amount was 
Ra, 3,852-9.0 or leas. ' Otherwise, they would 
bave said that more than that sum was due to 
them even on the date the deposit was mao. 
Under the prineiple embodied in Explana- 
tion 1V of seetion 11 ofthe Civil Proeedura 
Code the plaintiffs sannot now bs heard to 
say that the amount deposited on the 55h 
of August 19:9 was less than the sum 
due to them on the mortgage on that 
date. 

In these sireumstanesa, the plaintiffs 
are entitled to geta desrse for Rs. 3,352.9 0 
only, and that sum was deposited in Cours 
for payment to them on the 5th of August 
19:9, This suit wae, therefore, totally uno 
nesessary, and the plaintiffs must pay all the 
oost8 ineurred in 16 by: the sontesting defend. 
ants. The period allowei for redemption 
will be extended by another six months, that 
ie, up to the 16th of Desembar 1922. The 
desree of the lower Appellate Court hae, 
therefore, to ba modified by the возі 
tion for Rs, 4,093.83, the amount 
deslared due on aeeount of prinsipal, interact 
and вовёз on the date fired for payment, 
of Вз. 3,352 9-0 minus the eosta incurred by 
the defendants transferees (Nos, 8 to 12) 


іп all three Courts in this litigation, 


AW, 0. А. Decree modified, 
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BOMBAY HIGH COURT. 
Овтотилг Orr Jusiapicrion Aprmarn No. 120 
- or 1921. 
January 26, 922. 

Present :—Sir Norman Macleod, KT., 
Съ? Justice; and Mr. Justice Coyajee. 
VITHALDAS GULABDAS SETH 
= PLAIN CIFP À PPELLANT 

: ^ versus 
Tas HYDERABAD SPINNING & WBAV- 

ING Co., Ltv.—Dxx£xbaxT — RESPONDEXT. 

Civil, Procedure Code( Act V of 1908), O VIII, т. 6— 
Set-off—Counter-claim—Difference—“Money — due"— 
Unascertained damages. ; 

` Set-off and counter-claim are governed by rules 
of procedure which must be construed strictly. [p, 
327, col. 2.] 

A set-off can be pleaded as a defence and can only 
arise where the claim to be set-off one against the 
other whether by plaintiff or defendant exists in 
the game right. The principle on which an equitable 
wet-off can be allowed is that the claim on which 
jt is based must arise from the same transaction 
which is the subjectematter of the plaintiff's suit, 
and it is only when a claim for damages, for instance, 
forms the subject-matter of a counter-claim that it 
makes no difference whether damages are based on a 
claim arising on the subject-matter of the suit or 
are based on some transaction which is entirely 
outside the plaintiff's olaim. [p. 327, col. 2; p. 828, 
col, 1:] . 

Though every set-off can be pleaded ns a counter. 
claim, if a defendant so desires, every counter.claim 
cannot be pleaded as a set-off. 1t is, therefore, of the 
greatest importance to keep separate the questions 
of set-off and‘counter-claim when a defendant seeks 
toclaim ав a set-off not money due but an unascer- 
tained sum for damages. [p.:25, col. ).] 

A. counter-claim is bad when it cannot form the 
subject-matter of a separate suit in the Court trying 
the воі ід which it is pleaded (p. 328, col. 1.] 

Where a defendant pleaded а set-off on the basis 
of an Article of Association, by which the plaintiff 
was bound and which ran as follows “The directors 
may deduct from the dividend or bonus payable іо 
any shareholder all sums of money due from him to 
the company’: 

Held, that, as the defendant wanted to set off an 
unascertained sum for damages, it could not be 
allowed ав it was nob money due wit! in the meaning 
‘of the above article. [p: 827, col 1.] 

. Griendtoveen v. Hamlyn d^ Co., (1862) 8 T, L. R, 
281, distinguished, 
Appeal from an order of Mr. Ju:tico Кв}, 
Mr In erarity, for the Appellant, 
Mr, Kansa, for the Resperdent. 
JUDGMENT,—The - plaictiff fil:d this 
guit ‘sgainst the “deferdant Company to 
rescver the amount™peyable to. him 
by way of dividends in rerpict of the 


72nd and 78rd: dividends payable cn- tke: 


5th February 1920 ard 19h April 1920, 
gebpcotively. 
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In their written statement the defend-: 
ants claimed that -they:. were- entitled to 
recover damages from the firms of Vithal. 
das Venkatlal and Trikamdas‘Porshottam-. 
das in respect of certain cotton sontracts, 
The joint family of Gulabdas Haridas, 
of which the plaintiff was the mavager, 
was a partner in these two firms and 
was liab'e to pay - these damages. Re- 
ference was then made in -parsgraph-7° 
to Articles 13, 130 and 131 of the Articles 
of Association. Artieles 13 and 130 had. 
nothing to do with plaintiff's elaim ; but 
Artisle 187, entitling the  Direetors to. 
deduet from the devideund or bonus pay- 
able to any share holder all rums of 
mcnsy due from bim to the Oompany,- 
would be in print, if eertain fasta were 
proved. The defer dant Company submitted : 
that ly reason of the said Articles the 
plaintiff was not entitled to elaim the: 
dividends referred to in paragraphs 3, 6 
and 7 of the plaint, and submitted that 
the suit shculd Ъз dismissed with eosta, 
They, then, sounter elaimed, in the «vint 
of it being held that the amounta of the 
damages could not be set off against the’ 
claim in respect of the dividerds, that 
the plaintiff as the head of the joint 
family firm of Gulabdas Haridas & Sons 
might b» ordered to pay to the defendant 
Oompary a- reseonabla sum by way of 
damages on atcount of the prem‘ses meu-’ 
tiored in paragraph 6 of the written 
statement. . 
: The plaintiff then took out a summons 
asking for aa order that the eonnter claim 
of the defendant Company might be exeluded, 
or that the Court should refuse permission to 
the defendants to avail themselves of the 
counter claim, and require them (if so advised) - 
to fle a separate suit in respeet thereof. On 
the lith June 1921, an order was made on 
the summons that it should be adjourned їо 
the hearing of the suit, ard it was farther 
ordered by the Court that the suit should 
be pnt down on the board of the learned Judge 
peremptorily for the trial of an issue ori 
demurrer. Acsordingly, the soit eame on 
for hearing before Mr. Justice Ka,iji on the 
29th July 1921. ` 

Now, the order that was made on the 1th: 
June 1921 is couehed in somewhat unfortunate 
terms. In the firat place, it is not desirable 
to use the word “demurrer”, as -demurrer in 
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English Prastice Las b3en abolishsd sinse 
the passing, of the Judisature Act, while the 
term has never been resognised in Inlia by 
any of the Ocdes of Oivil Prosedare. It 
ean only ke ussd iu India’ by way of 
analegy to a bygone English form of 
procedure, The proper o: der tə hava made, 
following the provisions of the Oode, was t» 
direet the suit to be set down for settlement 
of isauer, and when the issues had been settled, 
it eould be seen whether any of the iisues 
were suffieient for the disision of the essa 
under O:der XV, rule 3. 


‚ There were two questions; (1) whether the 

counter olaim should b» struck ont; (2) 
whether, if the osunter-elaim were atrost 
ont, the defendant Company would be entitled 
to set-off their claim. Thore were two 
entirely distinst issues, depending, for their 
decision, upon entirely different considera- 
tiors; аса tke sonfusion whieh arose from 
not raisirg definite іввпез із apparent when 
we come to the judgm-nt of the learned 
Judge besause these two questions, whioh 
oight to ba dealt with separately, are dealt 
with together,and the deeision is that "this 
` issue must be answered in the negative.” 
Oa that finding an order was drawn up 
deslaring not only that the defendants were 
entitled to plead by way of defenos the 
fasts set out in paragraphs 6, 7 and 8 of 
their written atatement, bat were alsa 
entitled to maintain the sounter elaim ia the 
writ en statement of defenea. 

i will first deal w th the question whather 
the c anter-slain should be at uik off. Now 
it ia admitted that if the defendants w.re ta 
file a serarate suit on the ‘subject matier of 
the counter elaim, this Осо Ё would have no 
jurisdiction to try susha suit. Therefore, it 
is quite elear that the counter elaim must be 
strnek ont. 

Then, there ia the question whether the 
defendant Company вап set-off against the 
plaintiff's claim for divilenda their olaim 
for damages under the eontrasts referred t5 
in paragraph 6 of the written statemeat, 
lt is obvious that &h's question must be 
answered in the negativ», baeause, under 
Article 131, tha Direstors вап only dedua! 
from the.dividend or bonus payable to а 
share-holder sums of money due from him ta 
the Ocmpany. The elaim for damages 
on the sontrasts is поё money dus, 


That would be euffisiont to dispose of 
the question besause in paragraph 8 of the 
written statement the defendant Oompany 
only elaim to be entitled to set-off by reason 
of Artiele 131, 

Bat I may also deal with the question 
whether, арат from  Artiele 131 of the 
Artisles of Assosiatior, the defendants ean 
set-off the olaim for damages. It eould 
ot ly be in the na’u’e of an equitable set off, 
whieh is not permitted by Order VIL, rule 
6, of the Civil Procsdure Coie. The learned 
Judge eónsidered that the defendants воо! 
counter.eliim for damages whish sould not 
form the basia of an «equitable set off under 
role 118 of, the High Court Rules and 
referred to the ease of Griendtovsen v, 
Hanlyn & Со (1). ` Ваё that ease is only an 
&u'bority- for the proposition that, where a 
cliim in damages is preferred by a defendant 
which arises out of the same eontraet as the 
one on whieh the plaintiff ig saing, the 
defendant could ba allowed to eounter.claim 
for those damages although a separate suit 
sould not lie for want of jurisdietion, Now, 
set-off and counter slaim are governel by 
rules of prosedure, and а plaintiff can only 
plead by way of set-off or aounter-slaim that 
whioh is permitted by those rules. А set off 
вап bs pleaded as a defense and san only arise 
where the claim to b3 sat-off one against the 
other whether by the plaintiff or defendant 
ex's's in the sme right, A set-off san also 
be the sibjeet-matter of a seoarste astion 
ov aecunter-slaim, And henee the amfnaion 
between theterme, ae, though every set-off 
aan be pleaded as а eounter.elaim if the 
defendant s> desires, eve'y counter claim 
cin ot ba pleaded as а веб off. It would be 
mush better if the two terms wera kept 
distinet, and that if an equitable set-off is ta 
be allowad,.it should be provided for by 
rol while s:ule 118 might Ъз amended 
by omitting the mention of set off, Bat 
even assuming that rule 118 of the High 
Court Rilo, al.hoagh the marginal note 
is “counter slaim by defendin*," provides 
for an equitable set-off, then it is quite 
elear, under the deco'sions whieh lay dowa 
the principles on whieh an equitabla aot. 
off can ba allowed, that the olaim for 
damages must arise from the sams trane 
sastion which is the subjeet-matter of 


. (1) (1892) 8 T. D, E, 231, 
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ihe plaintiff's suit, and if is only when 
the laim for damages forms the subject. 
matter of-a sounter.claim that it males 
no differenee whether damages are based 
on a ¢tlaim arising on the subject-matter 
of the suit, or are bassd.on some trarsis- 


tion which is'entirely outside the plaintiff's 


elaim, It is, therefore, `of the greatest 
importanee to keep separate the questions 
of set-off and sounter-pslaim when the 
defendant seeks to claim as a set-off not 
money due but an unaceertained sum for 
damages, 


“In ‘any event; -it is perfeetly elear that. 


: in: this ease. the , counter-elaim is bad 
besause it sould’ not ‘form the :subjest- 
matter. of a separate suit in this Court 
for the reason that the defendant, who 
-is -now plaintiff, resides outside the juria 


distion, and the whole ‘of the sause of. 


aetion arose outside the the jurisdietion. 

It is also quite elenr that the defend. 
-ants elaia does not‘eame within the 
definition of equitable ‘set-off. 

Therefore, the, defendants 

: no answer to 


elearly have 
the plaintif’s olaim for 
dividends, .and as the, issue which I have 
raised as the real issue argued in 
the lower Oourt must. be found against 
the defendants, there must bea deeree for 
the plaintiff for the amount elaimed, that 
is, to say, Re. 10,800,'the amount of the 
dividends, with interest at nine per sent. 
per annum from the 18th July 2950, 
when  notiee was given tbat interest 
would be eharged, till judgment, and eosta 
: and interest on judgment at віх per sent, 
* per annum. 


' 
RuN, 


Appea allowed. 
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ALLAHABAD HIGH COURT. 
Fist О.у. Appaau No, 44 cr 1920. 
‘April 26, 1999. ^ `> 
Present: —Mr, Justice Piggott and 
Mr. Justice Walsh. ¢ - 
` GOSWAMI PURAN LALJI—PLAIBTIEF 
— APPELLANT 


versus 
RAS BEHARILAL AND ANOT3E8— 


DirauDANTS— RESPONDENTS, - 

Hindu Law— Endowment —Manager of trust refusing. 
to act—Founder'’s widow taking wp management—. 
Appointment by “widow of another manager under 
Will, validity of. ; 5 


A Hindu by a Will created а trust in favour of an 
idol and appointed a manager for the purpose and. 
assigned to the managers of another temple the 
right of interfering in case of a breach of trust, The 
manager appointed bythe Will did ‘not take upon’ 
himself the duties of that office, whereupon the: 
widow of the founder took possession of the propériy 
and continued to manage it till her death; during 
her lifetime, however, she executed a Will whereby 
she appointed a relative of hers to succeed to 
the office of manager in her place. The reversioner' 
of the original donor questioned the power of. 
the widow to make the appointment: . 

Held, per Walsh, J.—The widow as the heir to 
her husband could not create an interest beyond her’ 
lifetime and consequently had no right to bind a 
reversioner by appointing a manager to act after 
her death. No special rights having been bestowed 
upon her by the original deed of endowment, she 
had no such right under either Hindu Law or 
custom. [p. 881, col. 2.) 


Per Piggott, J. —Though the widow, as representing 
the estate of the deceased, could make'an appoint- 
mont to inure beyond her lifetime, she had no 
right virtually to appoint herself as manager and 
then to endeavour, by means of a testamentary 
disposition, to; take effect after her death, to 
continue this management in favour of relatives 
of her own. [ p. 834, col, 2; p. 835, col. 1.] 


Firat appeal from a desree ofthe Sub- 
ordirate Judge, Muttra. 


Mr, Narain 
Appellant. 


Mr. Girdhaiilal Agarwala, for 
spondents. 


Frasad Asthana, for tte 


- the Rae 


JUDGMENT. sj 
Warsa, J,—This із an appeal from a 
judgment dismissing the plaintiff's suit, The 
suit was decided by the Subordinate Judge of 
Mubfra. As regarcs the Oawnpore property: 
the appeal fails, As regards the Bindra« 


Vol. LXVII) ! 
GCSWAMI PURAN LALJI €, RAS ВЕЗАВІ LAL, 


ban -property I have come to &the.eonclusion 
that the appellant is right and the plaint- 
iff is entitled to sucosed for the following 
reasons:—(I will, for the moment, disregard 
the reasons given by the lower Court for 
thinking otherwise), 
The properly was deslt with by a 
deceased . virtuous man who wanted to 
dedicate it to а oertain idol. The ‘deed of 
dedication ів -eontained in the dosument 
dated the 15th’ May 1871, 
the property goes with whish this judg- 
ment is sorcerned, ard in regard to wLiàn 
in my :оріпіоп the plaintiff is entitled to 
sucoaed, the general intention of the donor 
io be gathered frcm the language of tbe 
deed which is extremely difficult to follow 
beseuse it appears to contain provisiors 
ineonsistent with ona another, was that 
one Sangam Lal who was saled ihe 
gecond donte, should make arrangements 
for tha worship and serviee in a temple, 
eollest tke rent of the propsrty and spénd 
it on food, offering and entertainment and 
in no other way. His representative was 
to aetin a similar manner, sueh provision 
seeming {0 imply a power to appoint 
а representativa if he saw fit, bui no 
one wes to have the power to transfer 
the endowed property., Should anybcdy 
attempt to transfer t'e endowed property 
or to misappropriate the funds, a right 
wes given to the pauches and managers 
of the temple of Banka  Bihariji Maharaj 
to fake steps to prevent it. As I under- 
stand this provision, tke latter persons 
were intended to be a kind of cestuz que 
trust, or guardians of the corpus, who 
wculd be sufficiently interested to ba re. 
eogn zsd by law ав persons entitled to 
interfere in the ence of a breash of trust. 


The first donee, the widow, ta win 
the deceased gave the remainiog property, 
survived him for шару years. The scoond 
donee, Sangam Lal, for some reasom or 
another, whish does not appear on the 
record of either this suit or of the pre- 
vious suit to whieh I am atout to ‘refer, 
never took upon . himself the offise | of 
‘manager and it 5 undisputed that? the 
widow got into possession and retained 
соввєз йог, avd if the recitals in the 
Will, -the validity of which ig raised. in 
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this suit, are to be asoapted as true, вае 
joyed and exesutod in every way the 
office of manager or mufwalls in plasa of 
Sangam Lal. 

the father of the 


In the year 1593 


‘present plaintiff, one Goshain Makhan Lal 


brought, what appears to have been a 
foolish suit, and if he knew of the deed 
of eudowmint to which 1 have':just re. 
ferred, must have been a fraudulent 
suit, against the widow. He launched it 
in the guise of an innocent, plawible and 
natural claim by an Sedinare reversionary 
heir against a widow who had acquired a life- 
interest in her deceased Hindu husband's propo 
erly and was, therefore, prohibi'ed by Hindu 
Law.from desling with the corpus, alleging 
that she had executed a Will in respeot 
of this property in 1823 in favourof her 
relation Ram Lal to whom referenca will 
be made in & moment, and sought to 
have the deed cancelled and declared void. 
That suit was decreed in favour of the 
then plaintiff though on what ground does 
not appear from the only judgment which 
we have on the record. The dec ee was 
set aside on tke 23rd January 1857, by 
в Bench of this Court upon the ground 
that every allegation which had been 
alleged by the plaintiff in his plaint had 
failed and that he had no cau-e of 
action for asking for the Will to be set 
aside as а reversionary heir. It was at 
tbat date either common ground or pleaded 
against the then plaintiff that the property 
had been assigned by the deceased husband 
to the pinches of Thakur Banke Bebariji 
Maharaj and that the widow was given 
no interest or right of any kind in 
the property but that she was for the 
moment in possession in some way or 
another of the endowed property because 
the appointed manager Sangam Lal had 
not taken up lis office and that the 
whole foundation, presumably fraudulent, 
on which the plaintiff had litigated did 
not exist in fact. The learned Judges 
threw out & suggestion that this lady in 
action as manager might be only a trese 
passer and that if she was, there might 
be а right in the heirs of Sangam Lal 
who may be presumed by this time to 
have basn dead or the pansbes, fo pui 
an end to her trespase, (questions whioh 
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must depend проп the interpretation of 
the deed of endowment and the rights of 
the managers ан they are provided, but 
questions, which, їп my opinion, did not 
and could not lawfully arise for decision 
in the plaintiff's suit and which this 


Court did not purport to determine.) They 


poinled out to the plaintiff that, so far 
as the management of the endowed prop- 
erty was concerned, he, af any rate, 
had: no right to interfere, which was no 
doubt. correct bat sypesfiions statement, 
it being swnffoi:nt forthe decision of the 
appeal that he. had no shadow of a 
claim as reversiongry heir to set aside 
the Will of 1893. So far as Ican gather 
from the evidenca in the suit and frem 
anything which kas been sugges'ed оп 
‘behalf. of tke respondents befo-e us, that 
ig a correct and comprehensive statement 
of what happened i1 the prior litigation. 
In cource of time, tke former plaintiff 
having died аса, Enally, the widow ker- 
self, this’ suit bas been brougst by the 
present plaintiff who is admittedly the 
beir of the decsss:d donor. In order to 
wake tke matter clear, which I regret to 
ery the juigment of the Court blow 
fals to дс, I do not think I cin do 
bettcr than quote from a statement which wa3 
made by the plaintiff's Pleader in tke Ccu.t 
below setting cu5 correctly as в matter of 
form if reference is made to the rlaint 
ard #lso 1 think correctly in substance, 
the nature of the claim. Having referred 
to tke waf and tbe sppointneat of 
Sangam Lal and tie widow as mutwalli, 
tke Pleader gors оп as follows:— My 
elim is that Sangam Lal hes never got 
posse:sion oyer tke proserty as mutwalls 
and Musammat Achamb Kuar remained iu 
porses:on as mutwalli, She had, under 
the deed of endowment of 1871, no power 
to appoint а mulhwilli in her plica. The 
qlin‘iff as heir brings this claim tnder 
ite Hiadu Law.” 


The claim was to have ‘it declared or 
decided that an alleged power of appoint. 
ment which the deceased widow had made 
during her lifetime under a Will dated 
1809 in favcur of certain persons, to 
whom I will refer in а moment, had по 
legal authority, was not justified by the 
geedlof endowment and in the absence of 
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some legal  authoriiy, custcm, or usage 


.was not justified by the general rale of 


Hindu Law, I think it is clear that the 
plaintiff has successfully established the 
broad principls involved in that state- 
mant in this case. The authorities cited 
are not on all fours with the present 
casa. Few cases are on all fours with 
one another. But it appears to have been 
laid down perfectly clearly by the Privy 
Council so long ago as 1883, [Gosamt 
Sri Gridharii v. Romanlali Gossami (1)] 
that “che office of a shebait is vested 
in the heir or heirs of the founder pro- 
vided that there is no usage, course of 
dealing or circumstance showing a different 
mode of devolution”. A different. mode 
of devolution must, of course, mean some 
mode warranted by law. Obviously, а 
mode contained in an express condition 
of the endowment would be 2 mode war- 
ranted by Jaw because every man has 
a right to do what he pleases with his 
own property and to indicate the limits 
within which the succession to the manage: 
ment or control or ownership of his prop- 
erty shall be continued a’ter his death 
when he is no longer here to direct opera- 
tions, The authority in question undonb: 
tedly covers the position of the office of 
tha shebatt. The point specifically raised 
in this suit is the pcwer of appoint. 
ment to such office as is shown by the 
statement of the Pleader which I. have 
quoted The plaintiff distinctly gut in 
issue the rower of appointment. which 
the lady bad endeavoured to exercise by 
her Will of 1£09 and did not specifically 
raise the question cf the succession to the 
office itself, That case has been followed 
by two or three Benches of this Qourt, 
particularly by a two Judge Bench, 
[Ohandranath Ohakrab.rit т. Jadabendra 
Ohakrabarti (2)], a ease whieh ‘would 
otherwise be on all fou-s but apparently 
is nob on all fours with this suit: inss. 
much as the lady who had been appoint- 
ed pujarí under the Will of the original 
donor and who had made the Will seeking 


(1) 17 0. 3; 16 I. А. 137; 18 Ind. Jur. 211; 6 Sar, 
Р, О. 350; 8 Ind. Deo, (х. в.) 541 (P. C.). 
(2) 28 A, 689; A. W, N, (1900) 173. 
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io appoint the next manager ‘which the 
heirs of the founder challenged by the 
Suit, was not, or at any rate is not, 
Shown by. the report to Fave been 
the. widow or heir of the deosased 
donor.. lf she had been, there would have 
been no distinetion between this sase and 
that, There is & farther relevant desision 
.in 1£07 by the High Court of Caleutta 
Raleshwar Mull'ck v. Gopeshwar Мису (3) 
whiéh lays down another sognate but somes 
what: narrower rule, namely, that а shebait 
eannot- as such, by Will, alienate the offise 
of shebati, The desision of the Privy 
Counsil bas also been followed by thia 
Court -in Sheoratan Kunwari v, Ham Pargash 
(4) and Sheo Prasad v Aya Ват (5) ane, 
ва I gather from the learned Subordinate 
Judge's judgment, was ase-pted by bim in 
deciding tbe first issue in the suit, he basing 
himself in his jadgment upon Ohandranath 


Ohakrabartt v Jadabentra Ohakrabarté (2) to: 


whioh I have already referred. So far as 1 was 
able to’ understand the observations addrece- 
ed to us yesterday on behalf of the res. 
pondeot, this legal position was  aesepted 
as воггев by the respondent. 
во, if tesms to me quite olear that the 
plaintiff вх that stage had grima fece 
establisLed в right to suesced in the suit, 
а státe of affairs expressed by the learned 
Judge of tbe Court below that the plaintiff 
sould mainteia the enit if it did not "fal 
on the merits", Inesmueh as he dismissed 
tho cuit, it muit be assumed that he same 
to tbe ecnolusion that it did fail on the 
merits, What were the merits which he 
intended to deside to be av ffisient to justify 
its failure, is the problem .whieh 1 am, on 
a perusal of his judgment, unable to sclve. 
He finds.that.the. widow was appointed to 
supervise over the management of Sangam 
L.l. I do not know where he gets that 
from, but it is not of very great import- 
aneo Бевапве as Sangam Lal did not manage 
there was nothing to supervisr, and he goes 
on to find that she remained in possession 
only as a treapasser.. Ha had already found 


that the anit was not barred by the Statute- 


(8) 35 C. 226 12 C. W. N, 828; 7 C. L. J. 315. 

'(4)18 A, 227; А W.N. (1896) 37; 8 Ind. Dec, 
G. в.) 858 

‚ (5) 29 iom 4A. L. 1.535; A. W. N. qo) 210.] 
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of Limitation, It seams to me, therefore,. 
that, having assepted the ргіпаірів upon 
whioh the plaintiff based his ајаіш, and. 
having found that the position of the widow 
who made the Will wis merely that of a 
trespasser, the logieal sonsequenas of these 
two propositions would bs that her right 
to appoint a suese:sor failed and that she 
had not disabarged tbe orn: east upon her 
by the plaintiff's prima fac'e right. His final 
eonolausion onIs&ue No, 7 is absolutely unin- 
telligible. It Jo-ks to me as though he bad 
been frightened by a dietum of this Court 
in the previous decision whic bad really. 
no bearirg on this anit, and, while expressly 
holding that the previous judgment of the 
High Court did not operate as res udtcatz, 


it was suffisient to justify him in saying 
thet the plaintif had absolately no 
right to maintain the suit. The view 


pressed upon this Court on behalf of the. 
respondent Lai been substantially this:— 
It may be put in more tban one way— 
Firat, it was said, that the widow being 
the heir during her lifetime, she might 
reasonably be held to have the power of 
appointing a su«cassor to Sangam Lal. 
Presumably she eonld, for what sueh an 
appointment would bs» wortb, to the extent 
cf her life, until, as the High Court said 
in its previous judgment, Sangam Lalor the 
parches attempted to interfere with her 
rght, but whether ste conld do so by 
Will so 88 to bind the present plaintiff 
after her death whioh is really the question 
in this suit, must, 1 think, depend upon 
the terms of the deed of endowment. If 
the right to do so ваппоб ba found thera, 
in my opinion it eannot exist in l.w. To 
hold that she sould do so on come general 
prinsiple of law analogous to the right of 
the benefieial owner, would seem to me to 
give a higher right to a Hindu widow as 
heir of her deseased husband than has ever 
been recognized by Hindu law or eustom, 
that is to say, although she is not in faet 
& benefieial owner, and the person deriving 
such benefit as would accrue from the 
appointment would not be benefieial owner 
of the sorpur, nonetheless it would seem 
to me to resognizs the right of a Hindu 
widow, who as heir has no more than a 
life-interest, to do more with endowed 
property than she ean admittedly {йо with 
unendowed property. So far as I oan 
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speak with any eonfidence of the terms of 
the deed of endowment, I am satisfied that 
no power of appointment was over воп: 
templated by the deceased donor or intended 
to be eosferred upon his widow. 


Tha respondents’ ease was also put, as 
I understand it, in this way:—Tbat if any- 
body had а pawer of appointment under 
the decd of endowment, it was the pinches 
or manager réferred to in the latter part 
of the deed. I do not think the deed is 
eapable of that interpretation. I think the 
real meaning “of the provision with regard 
‘to them ia that they are persona who are 
given the right to interfera with the de 
gure manager and to воггвоб and prevent 
any defaleations or other micmanegement 
by him while he is in office, But assum- 
ing that that right is sonferred tpon the 
panches and managers of the tem ple above 
referred to, T have been unable to see 
how that point ean avail tke defendants 
‘in ibis ease, It is гої universally true, 
bnt I think if is true in this olass of 
«ases, that'a person slaiming to be either 
in offise, or in possession, or to reist a 
deelaration or assertion of right by a person 
príma facie entitled, must stard upon 
his own right cr on that cf the per- 
sous through whom he claims. He cannot 
веб up what is called а jus ѓел. It does 
not seem to me that the defandant, cven-if he 
had relied upon that point, would have been 
entitled ‘to succeed upon it, but I think for 
‘the purposes of this case it is sufficient to hcld 
that it was never pleaded. It was not the 
ground on which tke respondent succeeded in 
the Court below, and, so far as I wasable to 
understand the argument addressed to the 
Court on behalf of respondents, was not relied 
-upon by him before us. 


` It, therefore, ccmes back, ss Mr. Durga 
Prasad rightly said, to a very simple question: 
Is the widow of the deceased donor justified 
by the power given by the deed of ecdowm-nt 
óf 1871 to make thé Will of 1909 P My arswer 
£o that question is, no Та conclusion, I may 
refer to certain passages in the Will itself 
which, although this cannot really be rsed 
as decisive against the present defandants, go 
very far to confirm me in the strong view I 
take ‘of this defence, I think the person who 
was responsible-for drafting or settling this 
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Will on behalf of the deceased lady discreatly 

avoided referring to the power under which 

she was purporting to appoint. Tam satisfied | 
that the appointment was mide by her qua 

manager and not as heir, If it had bean 

made as heir there was no reason why 

she should not have said s^, but in the 

somewhat portentions recital she distinctly 

alleges that she has been in exclusive . 
possession merely as minager, and in the 
first operative clause appointing her minor 
relitive ghe direats that “ he shall like myself 
be the mufwalli and manager of every kind 
of movable and immovable property and shall 

as such have all sorts of power." She dis. 
ereetly said in the recital" I have power to 
make a fresh arrangemont." -So far вва 
document вап asserbiós own legal authority, 
I think this dosument was intended to 
assert that the power so conferred upon her 
was inherent in her as de ficfo manager and 
that it was as such that she sought to exeroise 
it. In my opinion that is sufficient to dispose 
of the defence. 1 cannot part with the case: 
without expressing, although it is really not 
necessary for the decision whish I thiak we 
ought to arrive at, the very strong view which 
1 take that this appointment in the Will was 
purely illusory, and if a gener.l power in her 
favour were to be collerted from the deed of 
endowment or eould be, without doing violence 
to the prinsiples of Hindu law, attributed to 
her as heir, I think there would be strong 
ground fir kolding that the appointment 
contained in elause 7 of the Willis, what is 
known in English law, аз ‘а fraud upon the 
power." "The appointment of Ras Behari, 
her diughter's son, who she says his been 
brought up asa begotten ron and lives with 
her, is a mere sham She appoints two 
persone, his mother Musammat Ram Dei, and 
Ram Lal, to be guardians of the said minor, 
So far во good. But she goes on to provide 
that when the minor attains majority, the 
two persons she has appointed аз ganrdians 
duriag his minority shall continue to look after 
the property, and during their lifetimes, *the 
execubcr, in other words, the’ so-called 
manager of the endowment now being of . full 
age whom she appointed, is to perform all 
works in sonformity with the opinions of «the 
said two persons. То my m'nd that provision 
left these tw » persona masters of the situation, 
It made the appointment by the deceased 
man of the panches and the representative 
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of Sargam Па] ав а sort of wateh- dog over 
the corpos with a view to preventing breaches 
of ‘trust, practisally a dead letter. Under 
such a provision the so called manager, Ras 
Behari, eculd never be touched for any 
breach whish he might sommit because he 
_ would have an absolute answer under hii 
“cwn appointment, namely, that he was 
' bound to c:mply with the direstions of two 
other perzons, and as far as I can cee, it 
would te extremely diffisult for anybody in 
& Court of Law to reach thes» two other 
persons, and it-is not dificult to see how 
the whcle of the endcwment could be 


2 " squandered and m'sappropriated, with very 


"great diffisulty in preventing, and almost 
insupert ble obstacles in tke way of punish- 
ing, Such misfcasance, I take a very strong 
view, aparb from any other question in this 
‚вой, that the alleged appoinimsnt made by 
the widow under this Will was es far from 
ard as hostile to the intentions of the original 
donor as anything could be, and I am 
. satisfied that our decision is in accordance 
"with the meri's as well вз in assordanca 
- with the law. To that extent the plaintiffs’ 
,appéel must be allowed. It must be de- 
‘glared that ihe ‘appointment is vested in him 
“апа that the Will ко far as it purports to 
deal with the trasteesbin or managersbip 
‘cf ihe Bindraban prcpor'y із void and of 
А ‘nio, ‘effest and that the plaintiff is ent'tled 
7 to take possastion, The parties will pay 
: ‘and ‚receive costs in proportion to their 
failure and ruseess in both Ocuris, Costs 
ïn this Court will include fees on the higher 
senle. 


| _рвв-тт, J.—We are dealing in this cace 
with property. held under a trust created by 
a, deed of endowment, and the’ terms of that 
deed are nescssarily the mcst important matter 
fcr corsideraiion, This deed of the l5th cf 
May 1871 јв'а singularly ill draf.ed document 
and it wóuld ba quite eesy to take particular 
portiors of ib and show that their apparent 
meanir g is eontredicted by eertain other 
pertiors, The most glying exampls of this 
is to be found in the fact that what may 
be ealled the operative portion of the deed, 
were tke donor, Sri Goshain Narsivgbji, 
purperts to make a gift of property in favour 
cf Lis wife, Musaninat  Aehanb Kun- 
war and of Sangam Lai, contains an exsepticn 
extluding from the operation of tho gift the 
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immovable property specified at the foot of 
the dsed whieh is the prinsipal subject- 
matter of the present appeal. It is only 
inferantially, by means of words used in a 
later portion of thedosument, that ons san 
understand that the exesutant intended to 
make a gift of this immovable property in 
favour of an idol. We must, however, take 
it as an admitted fact on the pleadings that 
a trust was created in favour of an idol. 
The qusations remaining to. ba eonsidered are, 
what this idol was and what directions the 
founder cf the trast lofi regarding the 
management of the same. It is quite clear 
that the trust was to be mainly in favour of 
an idol deseribasd by the name and title of 
Sri Thakur Radha Bahariji Maharaj whore 
‘image, if it was in existence at all at the 
date of the deed, bad not yet baen installed 
anywhere, It was left to the widow, 
Aehamb Kunwar, to instal this idolin a 
particular shrine,  dessribed as amongst 
esrtain buildings which “have bean built 
acd are still under eonstrustion,” in an 
earlier part of the, desd, When this idol 
was to insia'led he, considered as a juristic 


'p:rsonality, was to hava the enjoyment of the 


jncome from the immoveable property specified 
at the foot of the deed, andthe management 
of this properly, with directions for the 
proper application of the income was 
conferred upon Sangam Lal 16 may 
fairly be inferred from an expression used in 
the deed that this office of manager. was 
intended to ‘be hereditary in the family 
of Sangam Lal. Itis by no means clear, 
however, whether the ‘actual gift of the 
corpus of the property was in favour of 
theidol already mentioned from the date of 
its installation by the widow. The temple 
which Sri Goshain Narsinghji had built, 
or had begun to build, for the reception 
of this idol wss evidently situated in close 
proximity to a larger temple dedicated to an 


idol dessribed as Thakur Banke Behariji 


Maharaj, which temple was in charge of a 
managing committee of some sort referred 
to in this deed. According to the terms 
of the deed it was this idol-installed in 
the larger temple, in the charge of this 
managing committee, which was "ultimately" 
to be the owner of the immovable property. 
The real aud principal difficulty about tha 
interpretation of the entire document is 
this word “ultimately”, Qn the face of it 
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the document is a deed of gift to take effeat 
immediately from the date of its execution 
and, in so far as certain property, moveable 
and immoveabla, was to be placedin the pos 
session of Áchamb Kunwar and of Sangam 
Lal respectively, the deed evidently did 
operate from the date of its execution. 
Those portions of the deed which relate to 
the application of the income cculd not 
-eome into force until the idol of Sri 
Thakur Radha  Beharij Maharaj was 
installed in the small temple constructed 
by the execatant, or commene:d by the 
exesutant and finished by his widow after 
his death. There is nothing inthe terms 
of the Will to suggest that the word 
“ultimately” which qualifies the gift in 
favour of the idol of Banke Behariji Maharaj, 
in the larger shrine, refers to avy da'e 
gudsejuent tothe installation of the less 
important idol in the small shrine. I 
think it muet have Безо for some such 
reason аз this that in the former litiga- 
tion it was considered tbat the ultimate 
right to the management of the immoveable 
‘property speoifed at the foot of this deed of 
‘Moy the 15th, 1571, vested in the committee 
of management in ebarge of the larger shrine 
of Thakur Banke Behariji Maharaj, I 
agree, however, that these considerations 
.sannot determine the result of the present 
suit. I do think that а defendant іп 
„possession of immoveable property is entitled 
to resist a plaintiff olaiming possession of 
the same by setting up в jus tetit, and 
. that there is nothing in the eireumstanc2s 
‘of the present tuit to qualify that right. 
Jf, however, a defendant wishes to set up 
‘sucha defenes, he shouldosrtainly take the 
responsibility and submit to the possibla 
eonzequences of doing во in plain 
. langaage, After  searefully studying the 
.written statement filed by the defendant 
in the present suit it, does seem to me 
that the rights of the temple of Thelkar 
Banke Bebariji Maharaj or of the idol 
thereia installed, or of the committee of 
management in sharga of that temple, were 
. not exoressly pleaded or put in issue, 


| With regard &› the other questions raised 
before us the position I would take up is 
а simple one, We must assume, as between 
the parties to this litigation, that Sangam 
; Jal, the manager ppaointed under the 
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deed of. endowment, either refused to act, 
or in some other manner olearly indieated 
that ha did not intend to take up the 
trustesship offered him under the terms of 
this deed. There was then beyond all 
question a right to appoiof a new trustee 
vested in some one or other. The widow, 
Musammat Ashamb Kunwar, seems to me to 
have asted in good faith and to have done 
her best to өаггу out the wishes of her late 
husband. The firat thing she had.to do was 
£o instal the idol in the small shrine referred 
to in the deed of endowment, and it is noi 
denied that she did this. In the absense of 
another manager it seems to me that she waa 
perfcotly entitled, after her husband's daath, ° 
to take up ths management of the írust 
property herself. Тһе only persons who 
could question her right todo so would bo 
the sommittee in  seharge of the larger 
temple of Thakar Banke Bahariji'Ma- 
harai, if they hell that unler the termi 
of thedeed of gift Sri Ghoshain Nar:inghji 
had so divested himself of this prop- 
erty as to deprive his heirs after him of any 
right of appointment, the ul imate manage: 
ment of the trust resting entirely in the 
said ccmmittes, Assuming, however, that 
this committee, did not concern i'self in the 
matter, the widow would bə carryiug out 
the intentions of her late busband in instal- 
ling the idol dnd makisg arrangements for 
its due worship. As a matter of fact, 
she has gone a great deal further, because 
in the Will which was made the subject- 
matter of the present suit she has dedicated the 
entire balance of her property for the benedt 
of another idol to be installed somewhere at 
Cownpore. Now my own view regarding the 
question of law which has bean principally 
adopted before us is this, that under the 
circumstances assumed by the parties tothis 
litigation, and putting aside altogether the 
question of the jus tertii to which allusion 
has been made, if Muszmmat Achamb Kunwar 
had seen fit, upon the failure of Sangam Lal 
to take up the office conferred upon him by 
this deed, to make another appointment to 
take effeat immediately, she had a right to 
do so as representing the estate of her 
‘deceased husband, and she hada right ta 
make an appointment which wouldinure be. 
yond her own lifetime, I think, however, 
on the authorities it cannot be held that she 
bad aright virtually to appoint herself ag 
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manager and then to endeavour, by means 

of a testamentary disposition to take effect 


after her deatb, to continue this right of 
management in favour of relatives of her 


own. ~ For these reasons, І concur in the decree . 


&nd order proposed. я 
R к. & N, в. ; 
Deere: modifisd, 


LAHORE HIGH COURT. 
Сити, Reviston Petirion No. 223 or 1920. 
November 2, 1921. 

Present ;— Mr, Justice Scott Smith. ` 
JHARIA COAL COMPANY or DHANBAD, 
BIHAR-—DarzNrANT—PgTVTIONER 

t ; versus . 
DIWAN CHAND ax» OOMPANY or 
DELHI!—PramTIPS— RESPONDENTS, 
Civil. Procedure Code (Act Ү of 1908), О. VI, т. 17 
-——Amendment of pleadings—Interlocutory | order— 
Revision. E 


Leave to amend should always be given unless the 
Court is satisfied that the party applying for leave 
is acting mala fide, or that, by his blunder he has 
done some injury to his opponent which cannot be 
compensated for by совів or otherwise. However 
negligent or careless may have been the omission, 
however late the proposed amendment, the amend- 
ment should be allowed ifitcan be made without 
injustice to the other side, [р. 386, cols. 1 & 2.] 

The High Court should hesitate as a rule to 
interfere in revision with interlocutory orders of 
the lower Courts, but it should not hesitate in 
exceptional cases. [p. 336, col. 2.] 

Defendants applied for leave to amend their 
written statement before issues were strack but the 
Trial Court refused to grant leave to amend. On an 
application to the High Court in revision: 

Held, that this was an exceptional case in which the 
High Court would interfere with the interlocutory 
order of the Trial Court. [p. 336, col 2] 

An interlocutory order passed by the presiding 
Judge of a Court is nob binding on his successor and 
the latter can go behind the order if а case is made 
pub for his doing so. Гр, 836, col. 2,] 
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Petition, under section 44 of the Punjab 
Courts Act of 19:9 for revision of the 


order of the Senior Subordinate Judge 


Delhi, dated the 10th February 1920. Г 
Dr. Gokul Ohand Narang, for the Pe'i. 
biorer. Е 
Lala Moti Sagar, В, S., for the Respondent, 


JUDGMENT,—This is an application by 
{Һе defendant for revision of an order 
parsed by the lower Court refusing to 
admit further pleas and to frame addi- 
tional issues. The additional issnes which 
the Court refused to frame were:— 

(1) Whether the sgreement in the letter 
of the 30.h October 1916 wes or became 


-impossible of .performarce end completion? 


If so, what is its effect on the suit Р? 

(2) Whether this Court has’ jurisdieticn 
to try the case ? 

The Ocurt refused to frame the first of 


„these issues kecause ro such plea was 


contained in the original written statement 
on the 


7th July 1919. The Court admitted that 


.by supplementary application of the 31st 


July the defendant did raise this ples, 
but dis&)ll;wed it on the ground that tke 
Ieava cf ihe Court for filing tke supple« 


.meniary pleas had never been obtained, 


It refused to frame the issue as to jurisdic- 
the grourd that the  Judge's 
predecessor Mr, Тарр had already decided 
that the Court had jurisdiction, and it was 
of opinion that it could not go behind 
this, Mr. Tapp’s order deciding the question 
of jurisdiction is dated 13th Oatober 1919. 
He enid: “Аз regards the jurisdistion the 
defendant Company admitted that thia 
Court had jurisdistion in their written 
statement, They only questioned the 
jurisdietion of the Oourt in their additional 
written statement for the filing of whieh 
they have obtained no permission, Apart 
from thie, the seontract if (hera was осе 
was entered into at Delhi"' 

On a referense to the record it appears 
that paragraph I1 of the plaint was as 
follows :— f 

“The valuation for the purpose of Court 
fae and jurisdietion is Rs. 71,625." 

Paragraph ll of the written pleas of 
the defendant was as follows:—'"fPhere is 
no objestion to the Oourt-fee paid and to 
the jurisdistion of the Court,” 
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In the supplementary pleas ‘put in on 
‘the 3186 Joly, it was explained that by 
juad¥eri:enee and aesidental error 1n para- 
graph 11 of the written statement the 
words’ “ard jurisdiction of the Court have 
been written and.that the jurisdistion-of the 


"Qourt was not admitted. It is quite elear : 


that the. defendant never intended to admit 


“thé jurisdiction of the Court.‘ Reading para- - 


graph li of the plaint and of the pleas 
togethir, it appears that what the defend. 
‘ant mesut. to say was that һе did not 
‘obieit to the’ valuation of the suit for the 
purposes of, Oourt-fea and juriediotion. 
Mr. Tapp was . clearly. in error’ in hia 


oridion that defendant admitted the jurisdià.. 


tion of the Court, acd Mr. Moti Sagar 
frankly. admits that Mr. Tapp was mistaken. 
It, theréfore; appears that tha latter officer 
‘desided the point of jurisdistion through ‘a 
mistaken’ impression that the defendant in 
his ofigival pleas admitted the jurisdiction 
of ‘the Ocurt,* Malik "Ahmed Yar Khan 
was not right in bis view ihat he could 
‘not, go behind the decision ot Mr. Tepp 
on this..po:nt. Mr. Tappa order was 
‘merely sn interlocutory one and did - rot 
therefore, bind him, On the "ih july 1919, 
‘when ‘the original pleas "were pub in, ' the 
‘Court did not do avything except give ‘a 
‘further’ date for the examination of the 
patties who were nob then present in 
person. “On the 81% July, | 
not onlj раф in supplementary ' pleas, hut 
made a &eparate application for the leave of 
the Court to put in sueh pleas. 
the’ Court passed no formal order, 
appears to me that ib must have пт зова 
the application, If it had carefully peruse 
it together with the orig nal written pleas, 
34 would, I think, have some to the conelu: 
sion that the defendant never intended to 
admit the jurisdiction of the Court. The 
čase was eminently one where the Court 
‘should have allowed the supplementary pleas 
which were in part ntcessary `@8 they were 
explanatory of the original ones. 2 йн 
415 of Milles Civil Procedure Оо 2 16 
{allowing dietum .of Bramwell, п i ia 
quotéd,— I have much to do in Obam ага 
with applications for leave $3 a а 
I may pérbaps be.allowed to s3y tha | is 
humblé branch of learning 18 Very fami Har 
to me. My praetica bas 'alwaya been ‘to 
give lsave to amend unless L -havo been 
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Ороп this” 
and it: 
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“satisfied that the party applying wis венге 


malofide, or that, by his blinder hé had done 
some injury to his opponent which soull not 


"Ъв sompersited, for by eosts or ‘otherwise,” 
‘He also said: However negligent or careless 


may have been the omission, however late 
the proposed amendment, the amendment 
should ba allowed if it eould be made 
without injustise to the other side.” There 
eer!airly was по mala files on the part of the 
defendant in the present ease and no damage 
could possibly have rasuliei to the other side 
by the admirsion of the supplementary plaas 
putin on the Jist July 1919, І am al‘oge- 
ther in agreement with the view that this 
Court shonli hesitate asa rule to interfere 
in revision with interlocutory orders of the 
lower Courts, but the present із an exsep- 
tionsl esse, and, I think, intarference ia 
elearly allowable. Mr, Moti Sagar says he 
has no objestion to the additional issue 
‘whether the sontract hus baeome impossible 


_ of performanse and scmpletion’ being framed 


but he urgesthat the issue as ќо: jurisdiotion 
should not- be added. Не says that if there 
was ару agreement at all it took plass at 
Delhi, Counsel for the defendant traverses 
this-on the zround that aesording to the 


‘plaintiff the agreement was confirmed “at 


Jharia and not вё, Delbi. Іа my opinion, 
there is-not-suffisient material on -the resord 


< for the immediate determination of the ques- 
the defendant. 


tion of jurisdietion,.and I see no. reason 
why there should not һө ` an issue on the 
point. At the same time, I am not prepared 
to say. that the question -of _jurisdiotion 
should be deeided before the -evidense is 
esorded and findings «ome to оп the. other 
issues. * * VR S. 
Tallow. the revision and direet that the 
two additional issues asked for by the peti: 
tioner be added. -Ocsís of this Oourt will 
be sosts in'the eause, ‚1 
врба D DAR шк 
. ‹ $ 

‚ Revision allowed | 
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LAHORE HIGH COURT.. 
Oxrminat Appeal No. 1417 or 1919. 
February 23,1620. 

Present: —Mr. Justice . Broadway, 
KHUSHAL SINGH—Oonv.ct—Peritio ER 
vereus 


EMPSROR— RESPONDENT. 

Defence of India, Rules, 1915, т. 25 (1°, (2)—Non- 
.cognisable ^ offence— District "Magistrate directing 
"Superintendent of Police to take action—Chalan made 
hy subordinate Police Officer om authorisation of 
Superintendent of- Police—Ohalan, whether can be 
treated as complaint. 


Where ao District Magistrate in pursuance of 
‘authority conferred by a Government “Notification 
“authorises a Superintendent of Police to take action 
‘against a person for an offence under rule 26 ( 1) 
_of the Defence of India Rules, of which: offence the 
Police are not authorised to take cognisance, and on 
the authorisation of the Superintendent of Police, a 
Subordinate Officer makes a chalan, the chalan may 
‘be treated as a complaint, 
,. Shamal Khan v. Empress, 16 P. R. 1890 Cr, Kirpal 
“Singh v Empress, 28 P. R. 1883 Cr, Abdul Ghani v, 
Municipal Committee, Peshawar, 2 P. R.1892 Cr, 
Nurdin v Municipal Committee, Lahore. 8 P. R, 1892 
-Or, Nahinya v, Empress, 20 Р. В. 1894 Cr, Barindra 
Kumar Ghose v. Emperor, 7 Ind. Cas, 359: 37 О. 467; 
140.W N, 2114; 11 Cr. L. Ј. 453, King-Emperor v. 
байа, £6 B. 150 (F. B.58 Bom. B R. 586, referred 
sto 

Petition, under — 439 of the Criminal 
Procedure Code, for revision of вп order of 
‘the Sessions Judge, Jullundur, dated the 8.h 
‘Ostcbar 1919, modifying that'of the Honorary 
"Magistrate, First Chir, Jullundür, dated the 
-28th August 1919, 

Mr, Mukani Lal Puri, for the Petitioner. 
* Bardar Mahtab Singh, 8.'B., ` Public 
Prozecutor, for the Respondent. 
: JUDGMENT.—Khushal Singh, son of 
'Msya Bam Singh, was convicted of an offerca 
under rule 25 (1) of the Defence of India 
Rules of 1915, and was sentenced {о rigorous 
“imprisonment for niue months, In addition, 
he was sentenced to pay a fine of Rs, 20 or 
jn default to undergo rigorcus imprisonment 
‘for: a further period of one month, He 
‘appealed to the Sessions Judge cf Jullundur 
who maintained the conviction; but reduced 
‘the tentence to ‘three months’ rigorous 
jmpri onment, remitting the fine. He has 
now éme up to~ this’ Oeurt under section 
489, Criminal Procedure Code, ‘throwgh Mr. 
Mukand Lal Puri, and I -have' heard Sardar 
Mahtab Singh, Publie Prosecutor, for the 
Crown, The facts ara givenin ample detail 
in the judgment of the lower Ocurt and 
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reed not be here re:capitulated. Suffice it to 
гау, that I am unable to see any reason to 
interfere on the merits. Iti: urged, however, 
by Mr. Макапа Lal that the conviction was 
bad in Jaw, inasmuch asthe Magistrate had 
taken congnisance of the сате on a Police 
report ог ctalan and that rule 25 (2) of the 


` Defence of India Rulss of 1915 rendered it 


imperative that a complaint shonld be filed 
by come one duly anthorised in that behalf. 
He referred me to Shamal Khan v. Empress 
(1), Kirpal Singh v. Empress (2), Abdul 
Ghani v. Municipil Oommiitee, Peshawar 
(3Y, Nurdin v. Municipal Co nmittes, Lahore 
(4), Nakinya v. Empress (5) and Bartndra 


. Kamar Ghose v. Emperor (6), I am, however, 


nnable to see that these cases are really applic. 
atlə to the present one. The Funjab Govern- 
ment Notifica'io3 No. 10920 of the 22nd April 
1919 shons that all District Magistrates iu tbe 
Panjab were empowered to order, or autho- 
rise, complaints to be made in respect of sush 
offences as cama within the purview of rols 
25 (1) committed within their jurisdiction. 
In the case before ma the District Magistrate 


' of Ju lundnr directed the Superintendent of 


Polica to makean irquiry, complete the case 
and eend it up for trial. In due course the 
Police put up a chalan before the District 
Magistrate who tent it to the Trying 
Magistrate who has disposed of it. It is 
clear that the Polise were not authorised to 
take eogni:ance of the offorco, inasmueh | as 
it was not one whieh they had power to take 
up suo motu. They, therefore, were not 


‘authorized by any law to put up what is 


uaually termed a chalan. Оһаістз by the 
Police ara only possible in easss sognisable 
by them. Sardar Mohtab Singh eon 
tended that the so-salled chalan in tha 


ace must be regarded as a somplaint acd 
that, therefore, the Magistrate was prore:ly 


seizid of the ease, In support he referred 
mo to King-E nperor v. Sada (7), In that 
ease it was held ‘uf tke alleged с#впве is 
a non-sognizible one, thera із no sestion 
iu the Code whish ompowers a Poliea 


(1) 16 P. R. 1590 Cr. 

(2) 28 P. B 1883 Cr. 

(3) 2 P. B. 1892 Cr, 

(4) ЗР Б. 1892 Cr. 

(Б) 20 P R. 194 Cr, 

(6 7 Ind. Cas. 359; 37 O. 467; 14 C. W. N, 1114; 
11 Cr. L. J. 453, 

(7) 20 В. 150 (F. B.); 8 Bom. L, R, 586, 
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Ofiser of his own motion to make any 
report to a Magistrate. A Poliee Officer, 
however, may lay information of ару offences of 
which he sannot take cvgnisanos and when he 
lays sush information he must be regarded a8 
having filed a complaint." 

Tt war, therefore, held that a Polise О озг, 
who had lodged information of a non cognisable 
offence, muat be held to have filed a somilaint 
and that, therefore, he was liable to pay the 
compensation provided by section 250, Criminal 
Prosedure Code, if his information turned 
out tobe false, frivolous or vexstious. . It 
seems to me that that sase is applicibla to 
the facta before me. The Distriet Magistrate 
undoubtedly had power under the Notifioa- 
tion to order the filing of a complaint. Hedid 
astually pass eush an order to the Police айа 
in complianse with that order the Polca 
after due ir quiry placed an information before 
him, The mere faet that that information 
was prepared in the same form as a chalan 
does not to my mind rerder the infcrmation 
soz thing other than a complaint, 

_Mukand Lal tken eontended tka’, 
aed as the Distriet Magistrate had 
direeted the  Soperirtendent of  Poliee to 
take actior, it was tha Surerintendent cf 
Police only who eonld meke the complaint or 
lodge the information and had ro power to 
authorize any of his subordinates to do £0, 
This question was considered by Scott Smitb, 
J., in Criminal Revision No. 178 of 1919, in 
whieh it-was held that there was nothing in 
that Notification against sueh delegation, 
This ів'я revision and, in my opinion, substan- 
tial jastice has been done, and I am not 
prepared to interfere. 

It appears, however, that the petitioner had 
been released on bail by order of the learned 
Judge. ‘who admitted this petition before he 
had completed ' his sentence. The petitioner 
appears to have served over j:ds of his 
period of imprisonment, and, in the cireum- 
staneor, І cee го reason to send him back to 
jail, I aseordingly reduce the sentense to that 
already undergone. 

8. р, 

Eeviston partly allowcd, 
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ALLAHABAD HIGH COURT. 
Oxzr«1MAL APPEAL No, 851 or 1.21, 
January 13, :922. 

Fresent :—Mr. Justice Stuart. 
KHUSHI RAM—Apreiuaat 
versus 
EMPEROR Hz PONDENT. 

Penal Oode (Act XLV of 18:0), s 4 1—Stolen prop. 
erty, possession of—Possession of wife, whether posses. 
sion of husband, 


Acoused with several other males and females lived 
ina house as a joint family. During his absence 
from the house, a locked box containing stolen prop. 
erty was found therein, whose key was produced 
by acoused's wife. Accused was convicted under 
section 411 of the Penal Code: 

Held, that although the possession of a wife would 
frequently be the possession of the husband, yet this 
could not bo presumed gpersein every case: there 
must be sumcthing to connect the husband with the 
possession moro than the mere fact that he isthe, 
husband, and that, in this case, the conclusion that 
the hnsband was in possession could not be 
justified, 

Criminal appeal from an order of the Ses. 
sions Judge, Bulandshahr, dated the 24th 
November 1421. 

Mr, 8 О. Mukerit, for the App. l'ant 

Mr. Sankar Saran, Government Pleader, 
for the Crown. 

JUDGMENT.—The facts may be stated 
briefly, A locked box was in a house in which 
Kehar Singh, other male members of his 
family and several women resided. The key 
of the box wes prcdncad by the wife of Khushi 
Ram, con of Kebar singh, Tbe box was 
opened. In the box was stolen property. 
Khushi Ram was not in the, house. On this 
evidence Khushi Ram has been .sonvioted 
under seetion 411 of the Indian Penal Code, 
The Sessions Judge considered that these 
facts justified a finding that the property was 
in Khuehi Ram’s posseesion, I do not thick 
that sush an infereros ean be drawn legally 
from the evidence. Actual possession was of 
sourse with the wife, Oan it be presumed 
that in every case of this kind, the po: session 
of the wife is “per :e" the po:ses:iun of the 
husbanc? 1 think not. Possession of the 
wife would frequently he the possession of the 
husband. In fact, it wculd usually be the 
pessees:on of the husband, but there must ba 
something tà connect the husband with’ the 
possession more than the mere fact that he ia 
the -husband. In this particular case when 
the house was oconpied by membera.of а joint 
family ‘ineluding several males and when the 
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husband was not actually on the premises, 
there is insufficient evidence to justify the 
eouclusion that the husband was in possession 
of the property. For these reasons, Ї assept 
the appeal, set aside the conviction and 
sentence and direct that tho, appellant be 
released. 


W С. А. Appeal accepted. 
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MADRAS HIGH COURT. 
Orxan Revisron Oase No, 432 or 1922. 
January 5, 1922, 

Present ;—Justise Sir William Ayling, Kr., 
and Mr. Justies Ramesam, 

JOGI VENKIAH AND OTHERS —PETITIONERS 

versus - 
STATION HOUSE OFFICER or NARSA. 


PUR ano ANOTHER — RESPONDENT, 
:. Criminal Procedure Oode (Act V of 1893), ss. 617, 
520— Order by Stationary Sub. Magistrate under s. 617 
Appeal, forum of. 


An appeal from an order passed under section 417 
of the Criminal Procedure Code by a Stationary Sub- 
Magistrate directing the return of the subject-matter 
of a charge to the complainant, lies to a District 
Magistrate and not to a Sub-Divisional Magistrate 
inasmuch as the latter exercises appellate powers 
only on delegation by the former. 

Khima Rukhad, In re, 45 Ind. Oas. 601; 42 B. 664; 
20 Bom. L. R 85; 19 Or L. J. 697 and Qusen- 
Empress v. Ahmed, 9 М, 448; 2 Weir 672; 8 Ind. Dec. 
(x. в ) 707, referred ta, 

Petition, under seetions 435 and 439, Orimi. 
nal Procedure Oode, praying the High Court 
to revise the order of the Sub-Divisional 
Magistrate, Bhimavram, in Crirainal Appeal 
No. 116 of 1920, da:ed the 8th January 
1921 against an order of the Stationary 
Sub-Magistrate, Narsapur, in Calendar 
Oase No. 239 of 192), ' Ж 

Мт. @. Lakshmanna, for the Petitioners, 

The Pablie Proseeutor, for the Crown. 

Mr. P. Narayanan.urthi, for the Respond. 
enis, 

JUDGMENT.—In this ease the Stationary 
Sub-Magistrate of Nareapur, in aequitting 


а person eharged with an offense under 


section 406, made an order under seetion 517, 
Oriminal Prosedure Oode, that eertain jewels 
whish were the subject-matter of the eharge 
should be returned to the eomplainant. 
An appeal against this order was preferred 


to the Sub-Divisional Magistrate of 
Bhimavaram, He dismissed it оп the 
ground that he had no jurisdietion to hear 
the ease besause the ease ended in 
aequittal. 

The jurisdistion of the Court to vary 
an order under seetion 517 is conferred 
by sestion 520 whieh speaks of ‘any Court 
of Appeal, confirmation, referense or revision,’ 
The meaning of these words has been different. 
ly interpreted by this Court and by the 
Bombay High Court. The latter has held 
in Khima Rukhad, In re (1) that the words 
“Court of Appeal" mean the Court to 
whieh an appeal lies in the partieular ense. 
This Court has held in Quesn. Empress v. 
Ahmed (2) that they mean the Court to 
whioh sppesls ordinarily lie from the 
Court whieh passed the order under ses- 
tion 517, It is on this latter ruling that 
petitioner depends in arguing his ease 
before us, buf, unfortunately, it is of no 
use to him besause, in two subsequent 
eases, different Benehes of this Court have 
held that the words “Court to which 
appeals ordinarily lie’  eannob. eover the 
ease ofa Sub-Divisional Magistrate whose 
power to hear appeals depends on a dele- 
gation by the District Magistrate under 
gestion. 407, elanse (2) Whatever view we 
might be inelined to take on this- latter 
point, we do not feel justified in refusing 
to follow the two eases quoted to us, whieh 
are Criminal Revision Oases No. 525 of 1905 
and No. 84 of 1908. 

We must, therefore, hold that the Court 
whieh had power to modify the Stationary 
Sub-Magistrate’a order in this ease was 
the Distriet Magistrato and not the Sub. 
Divisional Magistrate, and that the Sub. 
Divisional Magistrate's order dismissing 
the appeal was right. Tie Oriminal Revi: 
sion Petition is dismissed. 

м. С, P, 

W, 0. А, 

(15-45 Ind. Cas. 501; 42 B, 664; 20 Bom. L, В, 898 


Petition dismissed, 


‚ 19 Or. L. J, 697 


(2)9 M. 448; 2 Weir 672; 8 Ind. Deo. (m. s.) 707, 
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UMAR DIN t, EMPEROR, 


LAHORE HIGH COURT. . 
Oatminan Арат, No. 15 or 1921, 
Marsh 1, 1921 
Present i —Mr, Justios Chevis and 
Mr. Jusiios Saott-Smith, 

UMAR DIN alias UMBA —Ooxvicr— 
APPELLANT 
versus 
EMPEROR— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), ss. 164, 
842—Confession— Duty of Magistrate recording con- 
fession—Memo, of enquiry—Cross-eramination of 
accused, whether competent. 


In all cases in which a confession is recorded by 
a Magistrate it is advisable that he should 
record а memorandum of enquiry showing what 
steps he has taken to fully satisfy himself that the 
accused person is confessing voluntarily. [p. 341, 
col. 1.] 

The mere absence of such a memorandum, however, 
would not render a confession, otherwise duly 
recorded, inadmissible, [p. 341, col. 2.] 

Nga Shwe Sin v. Emperor, А От. L. J, 385; 12 Bur, 
L. В. 287; B L. В, В. 213, Queen- Empress v. Narayan, 
26 B. 548; 3 Bom. L. В, 122, distinguished. 

. Under section 342, Criminal Procedure Code, it 
is not competent to the Court to cross-examine the 
accused, [p; 842, col. 2.] 


Appeal from an order of the Additional 
Sessions Judge, Lahore, dated the 18! / 201 
Desember 1920, 


Me. Ghulam Rasul, for the Appellant. 
Mr. H. A. He bert, Government Advoente, 
‘for the Respondent, 


JUDGMENT.—Unmsr Din alics Umba has 
been eonvisted by the Additional Sessions 
Judge of Lahore of the murder of Mangal 
‘of village Sahuka on the night betwóen 17. 
18th July 1920, He has appealed to this 
Oburt, and his appeal has been argued before 
us by Mr, Ghulam Rasul, and the case is alao 
before us for sonfirmation of sentence under 
sestion 374, Oriminal Prosedure Code, With 
Umar Din was tried Kaka alias Nizam Din 
-bnt as thére was very little evidense against 
‘him besides the retracted sonfession of Umar 
Din апа the atatementof Musammat Rahmate, 
widow of the murdered man, P. W. No, 19, 
whish was not believed, he was acquitted, 


The theory for the prosasution is that 
there were four murderers, Lal Singh, Imam 
Dip, Kaka and the present appellant, The 
two first men аге said to be abgsonding, It 
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is slear from the facts stated in the judgment 
of the learned Sersions Judge that Kaka and 
the sbseonders kad enmity against the 
deseaced, and the theory is tha! they indused 
the present appellant who lives in the house 
of Mangal, who is his frst sousin, to assist 
them in the murder. There are some grounds, 
a8 stated by the learned Sessiona Judge, for 
supposing that Mus:mmat Rahmate, the 
widow of Mangal, was an abettor -of the 
murder. There is в good deal of evidence 
to the effaet that immediately after the 
murder she cried ont saying that Kaka and 
others had murdered her -husband. The 
witncs3es who give this evidenea are P. W, 
Nos, 22, 18, 20, 21, 23, 24 and 25. The only 
one of these who siys that the widow 
named all the four as the alleged murderers is 
Rahim Bakbsh P. W. No 2!, and ‘wa may, 
therefore, take it as cartain tbat’ she did 
not at that time name Umar Din appellant 
as опе of the murderere. He was arrested 
on the 24th July 1:20 avd the Polise 
applied to the Magistrale for his sonfession 
to ke resorded on the following day. The 
Magistrate aould not take it then and passed 
an order that the aesured persons would 
remain in the judisial look up, So from the 
26th Jely onwards Umar Din was not in 
Police euatody, His sonfession was resorded 
by Mr. Wace, Magistrate, F.rat Clase, on .the 
27th July 1920, and on the 5th Angust 
Mr. Keelan, the Cammitting Magistrate, 
‘examined: some of the witnesses ‘for the 
proseoution, and on the 7th of August 
he recorded Umar Din’s etatement in whieh 


‘he admitted the sorrestness of the aonfession 


made by him on the 27th July, and which 
was at that time read out to him. When 
he was again examined ón tho 12th August 
by the Committing Magistrate he retraeted 
his confession and said that he bad made 
is under the influence of Polioa torture. 


Now, with regard to the confession, Counsel 
‘for the appellant has raised’ the objection 
that tke Magistrate reeorded no memoran- 
dum of the enquiry made from Umar Din 
before the eonfession was racorded. Не 
bared his objection upon seeíion 164, Ori. 
‘minal Proesdure Code whish lays down that 
no Magistrate shall reeord any suoh son. 
fession unless upon questioning the person 
making it he has reason to balieve that it 
was made voluntarily, Now the law whisk 
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«makes this provision does not say that. the 
Magistrate should make апу memorandum 
of the enquiry whish he makes at the time 
before resording the sonfession of an aesused. 
No authority has been referred to whieh 
laya down that in the absense of any 
memorandum of enquiry the confession other- 
wise duly resorded shall be inadmissible in 
evidense, We note that a proper eertifisate 
aslaid down in sestion 164 (3) has been 
appended by the Magistrate at the end of 
the confession, Oounsel for the appellant 
referred to Nga Shws Sin v, Emperor (1) 
where it was held that itis the imperative 
duty of the Magistrate, before reeording a 
confession, {о sarefally examine the acsused 
person and, to the best of his ability, 
aseertain that he is not wishing to speak 
owing t3 any indusement, threat or promise, 
bat that his sonfession is purely volautary, 
In that case if appears that eaoh aesused was 
asked onse at the end of his statement whe- 
ther he eonfessed voluntarily or was indussi 
t» do ao, and it was held that it was nota 
suffisient eomolianee with the provisions of 
sestion 164 (3). In that eave it will be 
notieed that stress was laid upon the nesessity 
of tha Magistrate making an enquiry, thoagh 
it was not laid down that in the absence ofa 
‘memorandum of the Mazistrate’a enquiry the 
sonfession is inadmissible, Queen-Hmpress v. 
Narayan (2) was also referred to but that too 
is not an authority for the proposition pat 
forward by Ооппвві, We, therefore, are 
uuable to hold that the eonfession of 
Umar Din is inadmissible. At the same time, 
we sonsider it to be most advisable that iu all 
sush eases a Magistrate should resord a 
memorandum of enquiry showing what steps 
he has taken to fully satisfy himself that an 
авапней person is sonfessing voluntarily. In 
view of the faot that on the 7th August, tes 
11 days later, Umar Din adhered to his eon- 
fession before the Oommitting Magistrate, we 
gee no reason to supposes that he did not make 
jt voluntarily. 


The evidenss sorroborative of the confes- 
sion is said by the learned Sessions Judge to 
consist of the following fasts:— 

(1) that Umar Din was present when the 
murder took plase ; 


(1) 4 Or, L. J. 386; 12 Bur. L, В. 237; 8 L, В.Е, 213. 
(2) 25 В. 643,3 Bom, L. В, 122. 
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(2) that he had suts on his head obviously 
inflisted in order to gige the false impression 
that he too Kad been attacked ; 

(3) that he himself had a'harpsnol tha 
iokı (see the evidenos of the mochi woman 
Musammai Rahmate, P. W. No, 10) ; 

(4) that the foka was found ina pond в 

few yarda from the ssene of the murder, 
Umar Din himself having admitted in his 
confession that he had thrown it there; 
. (5) that the piess of rag in whish Umar 
Din said he had wrapped the toka when he 
hid it in the courtyard under some brieks, 
was found in the plase pointed out by him. 


As to No. Lit is not denied that Umar 
Din waa sleeping alone in the courtyard, 
Mangal and his wife being on the roof at the 
time the murder was sommitted, It seams, 
therefore, highly probable that the mur- 
derers thought it nesessary to get Umar Din 
on their side before committing the murder, 


Аа to No». 2 the melieal evidenss 
shows that the appellant was examined 
by the Doetor on the 19th Jaly. Three 
incised olean euts, superfisial ones, wera 
found on his head. Тав akin was merely 
eut and only a little blood had osme oat 
of the wounds. The wounds were in the 
sama line and 1sval and auperfisial and seam- 
ed to ba self-inflieted. They were one day 
old and appeared to have baen caused by a 
sharp edged weapon, sash as a razor'or a 
knife. The appellant in his eonfession said 
that after the murder Kaka got out a kiife 
and made euts on his head so asto make it 
seem аз if he also had bsen attasked by the 
assailants. The explanation given by tha 
appellant when he retrasted his eonfesasion 
was that he reseived these injuries soma 10 


ог 15 days bafore the oseurrense when he 


was lifting some firewood. This explanation 
is absurd and is ingonsistent with the 
medieal evidenee whieh shows that the 
wounds were on the 19th July only one day 
old. In faet the appearanse of these wounds 
je, in our opinion, в strong earroboration of 
the explanation given by tha appellint in 
his eonfession. 

As to No, 3 we have the evidenes of 
Musammat Rahmate, P. W. No, 10. She is 
only а low caste woman, but prima facio 
there is no ground for disbalieving her 
evidense to the effeet that the appellant came 
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lo her house and sharpened the toka there on 
the day preceding the nigbt «f the murder. 
The appellant, in his eonfession said that he 
sharpened the ‘oka two days before the 
night of the murder, but the diserepaney ia un- 
important besause Musammat Rahmate eould 
easily have forgotten the exast interval 
‘that had elapsed between the appellant's 
visit to her house and the time of the 
murder. 

- Às to No. 4 16 із an undoubted fast that 
а toka was found in the pond a few yards from 
the house where the appellant was sleeping 
on the night of the murder, He eould have 
easily thrown it there after the murder. 


We do not attash mush importanse to the 
fifth piece of evidenee referred to by the 
learned fessions Judge, besause the appel. 
lant might have sbown ary piece of eloth 
and have stated that he bad wrapped the 
toka in it. 

The Ascessors were unanimously of opinion 
that Umar Din’s eonfession was true and that 
he was not threatened or tortured into mak. 
ing it, and that be might have been forced 
to join in the erime Гу the other accused 
persons, and that tbe outs on his head 
had been caused by his ascomplicss. In his 
"eonfession the appellant stated that he had 
joined in the murder under the irfluense of 
the threats of his companions, Now, even 
if we believe that the appellant had been 
‘eompelled to join in the murder by reason 
of threate, it would not entitle him to the 
"benefit of the exception contained in section 
94 of the Irdian Penal Code which lays 
down that, exeept murder and offenses 
against the State punishable wilh death, 
nothing is an offence which is done by a 
„person who is sompelled to doit by threats, 
pwhish, at the time of doing it, reasonably 
‘caneed apprehension that instant death to 
that person would otherwise be the sonse- 
quence. We do not, however, believe that 
Umar Din was compelled by threats to join 
in the murder, Hie eonfession shows that his 
eompanions spoke to him about the murder 
several timesand that everything was arranged 
before-hand. |t was perfectly easy for him to 
„inform both Mangal and the authorities of 
what was intended to be done, but he did 
not do so. We, therefore, do not eonsider 
‘that he is entitled to be treated with вру 
leniency, 
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We agree with the unanimous opinion of 
the Asressors and of the Sessions Judge that 
the guilt of the appellant has been establish- 
ed and dismiss his appeal and confirm the 
sentence of death. 

Before we slose we wish to draw the 
attention of the Committing Magistrate to 
the manner in whieh he cross examined the 
aesused in resording hia statement on the 
19th August. Sestion 342, Criminal Proce- 
dure Code, allows a Court аё вру stage of any 
enqu'ry, or. trial фо ` put sush qcestions 
to the accused ав the Court, con. 
siders necessary, and lays down tbat the. 
Court shall, for the purpose of enabling the 
acsused to explain any cireumatances appear- 
ing in the evidence against him, question 
him on the case after the witnesses for the 
prosecution have been examined and before 
he is called for his defence, Itis not com. 
petent to the Court under this section to 
cross-examine the ascused, see the author- 
ities in Henderson's Oriminal Procedure 
Ооде, &th Edition, page 681. The Magis: 
trate, moreover, in the present case not orly 
eross-examined the acaueed, but even after 
the latter had retracted his confession put 
serlain questions to him which assumed that 
the accused was still confessing, for instance, 
after the appellant had denied baving shar- 
pened the tok, the Magistrate asked the 
following question: — 

“Was any one there when you sharpened 
it pP" 

He put many other questions of like 
character which appear to have been put 
with tbe object of trapping the app:l'ant 
into some sort of admission after he had 
resiled from his confession and had said that 
he had made it under the influenea and 
ill-treatment of the Police. These questions 
were not, in our opinion, proper and should 
not have been put. 

2. К. 

Appeal dismissed, 
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І "EMPEROR— Rssro чринт, : 
Evidence Act (I of i872)—Ewidence of accom- 
plice, corroboration of—Law in England and India— 
Corroborative evidence, nature of— High Cour, powers 
of—Jowmt trial—Plea cf accused in defence, effect of 
— Prosecution, failure of, to appreciate motive, effect of. 

The law in India regarding corroboration of an 
accomplice’s “evidence does not differ from the 
English Law. [р 844, col 17 

‘onfirmation of an accomplice! s evidence does not 
mean that there should beindependent evidence of 
that which the accomplice relates or his testimony 
would be unnecessary. The corroboration most be 
by some other evidénce than that of an ‘accomplice. 
One accomplice’s evidence is not corroboration of the 
testimony of another accomplice. Evidence in 
corroboration must be evidence which implicates 
him, that is, which confirms, in some material 
particular, notonly the evidence that the crime has 
been committed but also that the prisoner committed 
it. The nature of the corroboration will necessarily 
vary according to the partionlar circumstances of the 
offence charged. [р. 344, col. 1.] 

The corroboration need not be direct evidence that 
the accused committed the crime: itis sufficient if 
it is merely circumstantial evidence of his connection 
with the ccime. [р 844 col.2.] 

Res v. Baskerville, 1916: 2 K. B, 658; 88 L, J. K, 
B.25115 L. T 453: 80 J.P. 446; 60 S 1.6346 Reg, 
Mullins, 1848 8 Cox O. 0..623 at p 631, followed. 

The High Court has only to see whether there is 
any corroboration of the necomplice's evidence. 
Whether it is strong or slender need not be gone 
into in revision, [p. 845; col. 1.] 

The plea that an accused i ig likely to make in йе. 
fence has no bearing on the question whether a joint 
trial may legally be held or not , Гр 345, 001 1.7 

The failure of the prosecution to appreciate the 
motive which actuated the commission of an offence 
cannot affect the merits of the case, if it is other. 
wise sufficiently proved [p. 316, col. 2,] 


Revision of the judgment of tha Sessions 
Judge, Amraoti, dated the 221d November 
1921, in Criminal Appeal No, 262 of 1921. 

Messrs. M. В. Dizit and К, V. Brahma, for 
$he Applicant. 

Mr. G. P. Dick, for the Oron. 

ORDER,— The  applieants (1) Kisan 
Raghojee, (2) Bajirao Shewajee, (3) Gopal 
Rao Roghupat, (4) Shamji Ramji, (5) 
Govindo Sakharam, (6) Sheoram Razhojee, 
(7) Punjeji Narayanii, (8) Daoappa Bapun- 
appa and (9) Laxmin Manohar were вол- 
visted under section 457 read with 
cestion 34 or 114, Indian Penal Oode, 
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or both,  Applieanta Kisan and Bajirao 
were in addition sonvicted under sestion 
471. Bajirao died after this application 
was.filed, "The hearing of these applieations 
has been regrettably delayed. The first 
date fixed for hearing parties was the 25th 
January 1922. There were four ` hearings 
of the case at intervals, the last being оп 
the i8th April 1922. The hearing waa twice 
adjourned at the request of the Ooungrl for 
the Crown with the sonsent of. the opposite 
partier, ones at the joint request of both 
parties and twies on assount of press of 
other work. 

The” ease was fought out most astrenu- 
спаліу before the Magistrate, the  evidenes 
of the three prineipal witnesses Nos. 1 to 
8 extending over 142 pages of the resord. 
The ease against the asensed which depends 
upon the evidenee of the approvers Sonaji 
(P. W. No. 2) and Digambar (P. W. No. 3) 
із that-they eonspired to forge and helped in 
forging a Will purporting to be executed 
by Govinda Hiraman who died on the 
17th December 1503. By the doeument 
Govinda purported to adopt one Motiram, 
& minor son of Panjaji Sakhram, and 
make him his heir. The applicant Kisan 
wes made the guardian of the minor and 
wes authorised to take possession and have 
fall management of the estate whieh was 
worth Rs. 50,000 or more. The-deed was 
soribed by the applieant Panjaji, Govinda’s 
signature thereon was forged by Sonaii 
(P. W. No. 2) who was at the time Govinda’a 
Manim. . lt was attested by, amongst others, 
Digambar, (Р, W, No. 5), and the applieants 
Kisan, Sheoram, Govinda, Shamji Bajirao 
and Gopal. Laxman, a Registration Moburrir, 
is said to have prepared the draft and he 
and Deoappa are said to have -faken part 
in foreing Sonaji, who was then a boy of 
about 15 years, by threats to forge Govinda’s 
signature, and otherwise sided іп the 
eommission of the forgery. The doeument 
was presented for registration by  Kisan, 
and Bajirao identified Kisan before the 
Registrar, 

Remarks have been made here about the 
condust of the investigation by P. W. No.1 
the Oirale Inspeetor. These, however, are 
irrelevant to the merits of the ease if the 
evidense of the two approvers taken with 
other eorroborative evidenee is aesepted ап 
substantially true, Both the lower Оопгів 
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have held that the approvers! story has 
been sufficiently eorroborated and have 
believed it, If the witnesses were not 
&ecompliees the eonvistion of the applisants 
would b> justified cn their evidense, for 


their stories not only harmonise with eaeh- 


other but are free from any 
improbabilily or other serious defeat. - 

"The prineipal point ‘for а ТЕ РА 
amongst thore raised on behalf of the 
applieants is, whether there is sorrobora-! 
tion as regards eash applieant, The law 
in this eountry regarding eorroboration of 
an ascompliee’s svidened does not differ 
from: the English Law. The latest English 
ruling on the point in which the previous 
sas6-law bas been reviewed is Rex v. 
Baskertille (1) in whieh the judgment of 
the Court of Criminal Appeal was delivered 
by Lord Reading, O. J. As regards the 
nature апа ‘extent of the sorroboration 
required, the proposition laid down in 
Reg, v. Mullins (2) by Maule, J., that 
“eonfrmation does not mean that there 
shonld be independent evidenee of that 
whieh the asccompliee relates, or his testi- 
mony would be unneeessary” was accepted 
as law. it waa observed that if it were 
required that the assompliee should ba 
eonfirmed in every detail of the erime, his 
evidences would not be essential to the 
ease, it would be mérely confirmatory cf 
other and independent testimony, It was 
further held that the eorroboration must 
be hy some evidence other than that of 
an aseomplice and, therefore, one acsom- 


inherent. 


pliee’s evidense is -not — eorroboration 
of the testimony of another accomplice. 
At раве 667 it was held that: 


"Hvidenee in eorroboration must be inde. 
pendent testimony whieh affeets the aeonsed 
by eonnesting or teiding to sonnect him 
with the crime, In other words, it must 
be evidense whioh impliestes him, that ir, 
whieh confirms in some material particular 
not only the evidence that tke orime has 
been committed, hut also that the prisoner 
eommitted it = ы * * - The 
nature of the sorroborstion will ncaessarily 
vary Be6sording to the  partieular sireum- 
stanees of the offenee eharged. It would 


(1) (1916) 2 K. B. 65Ё; £6 L. J. K. B, 28; 116 І, Т, 
453; 89 J. P, 446; 60 S, J. 6£0. 
t (2) (1848) 8 Cox О, O, 526 ар. 631. . 
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be ina high dezree dangerous to attempt 
to formulate the kini of evidences, whieh 
would be regarded аз corroboration, exsopt 
to вау that  eorroborativo  evidenee is 
evidenee whieh shows or tends to show 
that the story of the accomplice that the 
accused committed the crime is true, not 
merely that the crime has been committed, 
but that it was committed by the accused. 

“The corroboration need not ba direct evi- 
dence that the accused committed the crime ; 
it is sufficient if it is merely. cirenmatantial 
evidence of his connection with the crime... 
Were the law otherwise many crimes which 
are usually commitied between accomplices in 
secret, such as incest, offences with females, 
or the present case, could never be brought to 
justice ” 

Judging by the test laid down above it 
appears to me that there is sufficient corro. 
boration on the record of the accomplice’s 
evidence as regards each applicant. That 
the Will is a forgery is sufficiently proved, 
apart from the admission of Kisan and the 
evidence of the approvers, by P. W. No. 12 
the handwriting expert. No attempt appears 
to have been made in the lower Courta to 
show that ib was genuine, The document 
being a forged one apparently brought into 
existence after Govinda’s death, a presumption 
may well be raised that the writer and the 
attesting witnesses are responsible for it and 
that they have combined and lent their aid to 
bring it into existence, The circumstances 
are strongly suggestive of a conspiracy to 
support a false claim by forgery. If they 
plead innocence they must prove it, I cannot 
take it for granted, as I am asked to do, that 
the writer Punjaji or the attesting witnesses 
Kisan, Govinda, Bajirao and Gopal wrote 
the Will or attes‘ed it in the circumstances 
allaged by them, namely, that some one else 
asked them ‘to write or attest the document, 
or that tbe document already boré the 
signatures of other attesting witnesses. This 
is not the conduct of persons of ordinary 
prudence or of persons of the class to which 
the accused belong. Apart from other 
circumstances, the fact of.their handwriting 
appearing on the Will is, in my opinion, core 
roboration connecting or tending to connect 
them with the crime. 

Shamji's caseis that the Will is genuine, 
that he saw Govinda sign 16 апі that he 
attested it at Govinda’s request," Sheoram 
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too states that he attested-the Will at tha 


request of Govinda. -No rebutting evidence to 
prove the genuineness of the Will has been 


called and it is difficult to see how these two, 


ean escape conviction if -the Will is in fact 
forged, Р 


‚ The esses of Laxman and Decappa stand оп 
a. somewhat different footing. They have nob. 
attested the document, and it has to be seen- 
what corroborative evidence exists in their’ 


As remarked above, such evidence may 
be merely circumstan’ial. Laxman and 
Deoappa are friends of Kisan, Both have 
been under pecuniary obligation to bim, They 
were living in Kisan’s bada av the tire the 


casa, 


forgery was committed and the deed was 


attested by  Kisan and others in their 
presence. They were examined as Kisan's 
witnesses in Kisan's eivil anit to establish 
the forgery of the Will. There is some 
evidence that they were subsequently 
rewarded by Kisan. Thess are sircum- 
stances which tend to show their con- 
nection with the crime I am now 
dealing with the ease in revision, and I haye 
only to see whether there is any corroboratiop. 
Whether tke corroboration is strong ‘or 
slerder is nct а matter into which I am 
irc'ined to go in revision. It is enfficient for 
me that both tke lower Courts have aseepted 
it яв tuffisient. ne 

_ The care has been argucd here mere or less 
as an spreal, The main point, however, whic", 
in mg opiniou, requ red eorsideration was the 
question of c_rroboration. Other miror 
points urged by some of the learned Pleaders 
who represented the aoesus:d may be briefly 
noticed. 

, It ia argued that the joint trial of those 
acaused who pleaded that the Will was genviae 
with tke cthers who did not so plead or 
&^milted that it was forged was bad. The 
Sessiors Judge has dealt with this ot jeetion 
in paragraph 4 of his judgment. I need only 
add that the plea that the acensed is likely to 
make in defense has no beariog оз the qu s- 
tion whether а joiat trial may legally be held 
or not ` 

Oa behalf of Gopala it is urged that the 

approvers’ evilenss doe; not show that 
Gopala had апу kaowlejgo of the conspiracy 
befora the Will was brought to him for attest. 
Lo». Tt is said that the forgery of tha Will 
was som plete яч soon as the exesntanVs 
Bignature was forged on ‘it апі nothiag more 
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was required to give the document tho forae 
of a Will, for no attestation is nesessary in law 
fcr- the. Will of a Hindu The argument ів 
plausible but opposed to probabilities; I hava 
no dcubt that a Will eomrlete with attestation, 
whether legally гедсігей or not, was meant to 
bə forged. One without the hall-mark of 
attestation would have been deemod by the 
pirties interested as utterly valueless in а 
Oovrt of Law. І have very little doubt that 
peo} 19 of ‘the class to which the desentel 
Govindrao and the’ asoused belong would 
never think of an unattested Will as saffic'ent 
or valid in law, or likely to stand much ehanca 
of being held proved in a Court. Gopala was 
in my opinicn fully sognisant when he wrote 
hiá.signature that he was writing a part of the 
doeument intended to be forged. In‘any ease 
the writing of Gopala’s signature itself would, 
it seeme, amount to в forgery. 

It is pointed out that the main motive for 
the forgery was believed and put forward by 
the prosecution to be the creation of evidenea 
to establish Kisan’s adoption by Raghoji and 
that it is clear from the resord that tbig 
forgery was by no means neceisary as an aid 
to, the proof of the adoption. It is sontended 
that the alleged motive failing, Kisan and the 
ecsused who are said to have acted for hig 
benefit must be beld to ba innosent. It ig 
trae that the Will is not the sole or even the 
main prop of Kisan's adoption by Ragtoji and 
that tbe prineipal motive for the forgery 
appears to be to enable Kiran to get immediate 
possession and management of Govinda’s 
property. Nevertheless, tha Will in а 
Beaondary way goes to support Kisan'g adope 
tion by Ragho. Apart from this, however, 
the failure of the proeeaution to appreciate 
the real motive cannot affeat the meri’s of 
the case if it is otherw'se suffiien ly 
prov: 4. 

Bajirao's applisation abates. All the othir 
aoplications fail and are dismisge?, 

N. к. & W. 0. А, 

: Appl.caticns dismissed, 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
СОвіміхлт, Revision No, 90 or 1922, 
May 8, 1922, 
Present: —Mr. Halifax, A. J. О, 
Н, F, BAINES-— APPLICANT 
j versus 
ЕМРЕВОВ---М№он. Appricanr. 
Criminal Procedure Code (Act V of 1898), ss. 107, 
i25, 400, 498—9. 107, applicability of—Boud jor 
"keeping the peace— Bond for good behaviour— Powers of 
District Magistrate in appeal—Instigating breach of 
“peace—Direct evidence of specific incidents, relevancy of. 


Section 107 of the Criminal Procedure Code applies 
to persons likely to commit a breach of the peace 
themselves as also to those who merely instigate 5 
breach of the peace or disturbance of public tran- 


uility by others. [p. 347, col. 1.] Я 
3 Unler section 125, Criminal Procedure Code, a 
District Magistrate has power to cancela bond for 
keeping the peace at any time, if he considers it 
ought never to have been taken at all, but he cannot 
alter or modify it. Under sections 106 and 4 8 of 
‘the Code he can alter or modify a bond for.good 


behaviour only. [p. 346, col. 2] ; 

Emperor v. Бай 29 Ind. Cas, 827; 11 N. L. В 98; 
16 Cr. L Т, 556, followed 
> Dewat Singh v, Emperor, 18 Ind, Oas. 7:2; 4 P. R. 
1912 Cr: 11 P W. R, 9:2 Cr; 18 Or. L.J 120; 126 P, 
L. В, 1912, dissented from. ; 

Empress v. Badhawa Singh, 64 P. R. 1887 Cr. and 
Ram Qoomar Banerjee v. Rajah Gopal Singh Deb, 11 
W. R. 64 Cr,, distinguished. 

It is wrong to exclude from consideration direot 
evidence of specific incidents showing that the per- 
son to be bound down behaved as man of violent 
and aggressive temper. These are relevant to the 
question whether a man is likely to commit a breach 
‘of the peace or not and ihe evidence concerning 
those incidents is in no sense evidenceof repute. [p. 
347, cols, 1 & 2.] 


Revision of an order against the Distriet 
Magistrate, Nimar, dated the 16th Feb- 
ruary 1922. 

Mr. M. R. Dicit, for the Applieant. 

JUDGMENT.—The applieant for revision, 
H. F. Baines of Khandwe, was bound over 
to keep the pease for one year оп the 9th 
of Jinaary 1922 by a Sub Divisional Magis- 
trate. He applied to the Distriet Magie- 
trate to eaneel the bond under вевііоп 
125 of the Oriminal Prosedure Code and 
the learned Distriet Magistrate, purporting 
to ast under that seetion, redueed the period 
£o six months, of which five have already 
expired. He has now applied to this Court 
to revise this order, The applieation is one 
of the eommon elass of applieations and 
appeals, both eivil and eriminal, that are 
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made without the least thought of possible 
loss to the applisant. Under seetion 125 
of the Code of Oriminal Prosedure all that 
a Distriet Magistrate is empowered to do 
with a ‘bond for keeping the pease is to 
cansel it or leave it alone, he eannot alter 
or modify it. Under seetions 476 and 423 
of the Code he san alter a bond for good 
behaviour but these seetiona apply only to 
that kind of bond. Unless, therefore, I «an 
find reason for holding in revision that 
the bond ought never to have been taken, 
at all, the Distrist Magistrate's order will. 
have (о be set aside and that of^the Sab- 
Divisional Mazistrate restored. D 
: (2). It might be suggested ‘that the 
only logieal result of the restoration of the 
order of the Sub Divisional Magistrate would’ 
be that a month hense, спева avything 
should happen in the mean~hile to maka 
such a sourse inexpedient, the District’ 
Magistrate would saneel the bond for ona 
year for the reasons stated in hie. order 
under eonsideration as reasons for hclling 
that it never ought to hava been ‘taken 
for more than six months. It was held in. 
Emperor v, Dalli (1) that he has power 
to вапе:1 а bond if he sonsiders that 16 
ought never to baye been taken‘ ‘at all 
and if be ean do so immediately after 
the execation of the bond, he ean equally 
do so six months later, But he did not find 
that this bend onght nev.r to bave been 
taken ; he fonnd that it was rightly taken, 
but he wae of opinion that all likelihood 
of a breash of the pesce wonld probably 
‘disappear in six months. He wil be in 
a much better position to deeide this matter 
at the end of the six months, and he 
ean then eancel the bond or let it stand 
as may seem to him advisable; indeed, 
there ів no reason why application in the 
matter should not be made to him at onee 
before the end of the six months. I may, 
however, remark that the allegation of the 
disappearanes of the probability of violenee 
that existed in June 1921 and January 
1922 would require more support than is 
to be found in merely teshnical objeetions 
to the finding thatitdid exist then. à 

(3) І have, however, to eonsider the ape 
plisant’s eontention that the order -never 
ought to have been passed at all In sup. 


(1) 2) Ind. Cas. 827; 11 N. L. R. 98; 16 Or, L. J 
5 E | 
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port of it hia learned Counsel put forward 
two arguments. The first seems based on 
a misreading of the evidenee, Itis urged 
that Mujahid Khan, the person who pras- 
tically confesses himself a professional 
"butly", says that Baines asked him to 
get Dr. Khisty beaten about May 1920, 
just after the ineidents which he desired 
to avenge, and he informed Dr. Khisty of 
Baines’ proposals to him about September 
1920, and this cannot bə regarded as 
evidenes that there was any likelihood of 
a breash of the pease after the 15th of 
June 1921, when Dr, Khisty first eom. 
plained to the Police inthe matter. But what 
Mujahid Khan says is, that Baines approached 
him about fonr times between May 1920 
and September of the same year, when he 
first told Dr Khisty about it, and again 
four or five times between September 1920 
and June 1921; ard he again warned Dr. 
Khisty six or seven days before Id-ul=fitr, 
which fell on the 8th of June 1921. It 
seems beyond donbt that the likelihood of 
& breash of the peace was sonsiderably 
greater in June 1921 tban it was in May 
1920, and not less. But in a case of this 
character the view of this Court of the effect 
of the evidense is of little eonrequener; 
there is evidenca on which both the lower 
Oourts could legally and reasonably base 
their finding ard I cannot disturb that 
finding. | 
(4) But the main argument advansed 
for the applicant is that section 107 of the 
Criminal Prosedure Code applies only to 
persons likely to commit & breash of the 
peace themselves, nt бо. опе who merely 
instigates 2 breach of the рөзоз or dis- 
trubacca of the public tranquility by others. 
The section itself speaks of a person who 
“is likely to commit a breash of the peaca 
or disturb the public tranquility orto do 
any wrongful act that may probably ocsasion 
а breach of the pense or disturb the publis 
tranquility.” Now, sabetment by instigation 
or sonspiraey of the offense of voluntarily 
causing hurt is undoubtedly a wrongful 
ast, and I san imagine nothing more likely 
to occasion a breach of the pease than 
instigating the ixflistion of a public thrash- 
ing such as was contemplated here. The 
view for whish the learned Couusel contends 
is, however, supported by the judgment of 
the Chief Court of the Punjab in Dewat 


INDIAN OASES, 


847 


Singh v. Emperor (2) in whish Mr, 
Justise Johnstone held that a finding that a 
preson js not likely to commit а breaeh of the 
pease himself but may very likely induce his 
partisans to do so does not warrant the taking 
of sesurify from him under section 107 of the 
Criminal Procedura Code and that such 
seouriby should not be taken in order to 
prevent a pera^n from inducing another 


person to break the peace. With all 
due respect, 1 feel bound to take the 
exactly contrary view, whioh appears to 


me the only possible meaning of the very 
plain words of section 107 that are quoted 
above. 

(5) The learned Judge states no reasons 
for the view he takes but cites eg 
exactly in point and follows without dise 
cussion the rulings in Empress v, Bad^awa 


Singh (3) and Ram Ooonar Bunerj 

( , Jee v, 
Rajah Gopal singh Deb (4), Inthe (ашау 
case the Chief Oourt оѓ the Punjab 


(Powell and Roe, JJ.) held that the acts 
found proved against the acoused were 
not likely to cause a breach of the peace 
and went on to say that section 07 of 
the Oriminal Procedure Code "clearly con. 
templates that the Magistrate shoald have 
some tangible evidence that some definite 
aot is contemplated, which act, if committed 
is likely to cause a breach of the peace,” 
That is surely a plain expression of 
the view that incitement to a breash of 
the pease is within the eontemplation of 
section 107. In the second case quoted 
the Caleutta High Oourt held in 1872 
that it was illegal to take security from 
a person to prevent his over. zealoug 
friends from committing a breach of tha 
peace out of sympathy with him but en. 
tirely without his incitement or lustiga- 


tion, That is as clearly outside the 
words of section 107 of the presant 
Criminal Procedure Oode as it ів oub- 


side those of session 282 of Act XXV of 
1861 then in forceor section 491 of Ast X 
of 1872 whish followed it, and also 
outside the natural justise and eom. 
mon sense of the matter, 


(2) 13 Ind. Cas. 782; 4 P, B. 19120 

1912 Cr.; 13 Or; L. J. 126; 125 P. L. Riis IE 
(9) 64 P B. 1887 Or, i 
(4) 17 W, B. 54 Cr, 
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(6) It is perhaps necessary to mention 
that the learned District Magistrate was 
wrong iu exeluding from consideration 
direct evidence of specific insidents in 
which Baines behaved as a шап of vio- 
lent aud aggressive temper. Those inci- 
dents are very relevant to the question 
whether he was likely to commit a 
breach of the pease or not, and 
the evidense is in no sense evidence of 
repute. That consista of the statements 
of witnesses that а person is very gener- 
ally regarded as being of a partisular 
sharaster or as being in the habit of 
doing: eertain acts. No evidence of that 
kind is to be found iu this case, The 
relestion of the evidence has not, however, 
varied the decision, The orřer of the 
District Magistrate reducing the terms for 
which the bond for keaping the peace 
was to ba taken to six months is set 
aside, and that of the Sub Divisional 
Magistrate’s to the effest that a bond for 
one yexr.is to be executed is restored, 

N. К. 
, Order sst aside, 


ALLAHABAD HIGH COURT, 
СатмїнАп Rev s101 No, 166 or 1922. 
May 11, 1922. 

Present ;—Mr, Justiee Stuart. 
SHEOBARAN DUBE AND OTHERS 
ACOUSED ~ ÁPPLICANTS 

| versus А 
OR—Oprosits Party. 

Р e bet Code (Act V of 1898), s. 107 
(2)—Security for breach of the peace—District Magie 
trate's power to proceed against a person outside his 
territorial jurisdiction. 


satrict Magistrate acting in the exercise of his 
Кэш gection 107, Criminal Procedure Code, 
ogn pass an order against an accused person, resid. 
ing outside the local limits of his jarisdiotion, when 
the breach of the peace or disturbance is apprehended 
within the local limits of his jurisdiction. 


Criminal revision from an order of the 
Officiating District Magistrate, Jaunpur. 
Mesers. Nihal Ohand and Н. Masttag Ahmad, 
he Applieants. · | 
з Б. Маонй (Assistant Govern- 
ment Advosate), for the Orown. І 
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.JUDGMENT,--Ths evidensae on the re. 
вога sbows that all the applisanta have. 
threatened the complainant, Parsotam, во 
as to eause a reasonable belief that any 
one of them might sommit а breaeh of the 
pease or disturb the publio tranquility. 
The evidenes brings this fact home to 
every one, There aan bs no objestion to 
the legality of the order on the ground 
that there is no evidense on the resord to 
justify it, for there is evidenee on the гевогі 
io justify it. The remaining point taken 
ja that Jagannath is a resident of the 
Benares State. The argument is that, in 
these ciraumstanosr, no order «an be passed 
agsiust him under sestion 107. There is no 
forse in this argument. Seetion 107, sud. 
aeotion (2) of Ast V of 1828 lays down 
very clearly that no proesedings ean take 
plase under sestion 107 unless either the 
person informed against or the plase where 
the breach of the рваѕе or diaturbinos is: 
apprehended is within the losal limits of 
the jurisdietion of the Magistrate .dater- 
mining the matter. Jagaunath is not а 
resident of the Jaunpur district and it may 
be that when the notise was issued upon 
him he was not within the Jaunpur distrist 
but in Benares State. 1b is immaterial 
whether he was or was not in the Jaunpur 
district at the time that the noties was 
issued, for the plaoe where the breash of 
the pease is apprebended is within the 
Jaunpur distrist and the second proviso of 
sestion 107, whieh lays down that no pro- 
ceedings skall be taken before any Magis. 
trate other than a Chief Pcesideney or 
Distrist Magistrate unless both the persons 
informed against and the placa where ‘the 
breseh of the pease is apprehended ‘ara 
within the losall'mits of the Magistrate's 
juriedis‘ion, has been complied wih, for. 
these proseedings were +, кеп before the 
Distrie& Magistrate, I oan find по errdra 
or irregularities in the prossdure, and оп 
the merits I sonsider the order abundantly 
justifie b'e. 

. lrejest this applieatior. 

B. N. 
Application rejected, 
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BAGUE JUDICIAL COMMI :SIONER'S 
COURT. 
OgiminaL Rev srox No. 15. B or 1922. 
May 6, 1£22. 
Fresent : —Mr. Ketvya!, A. J. О. 
KRIPASINGH-—APrrLIOANT 
te sus 
EMPEROR—Non APPLICANT. . 
Criminal Procedure Code (Act V of 1898), s. 197— 
Forest Ranger removable from office by Conservator, 
sanction under 5, 197 Jor prosecution of, if necessary. 


A Forest Ranger i in the Central Provinces is поё a 
public servant not removable from his office withont 
the sanction of the Government of India or ilie 
Local Government, Consequently the previous sanc- 
tion of the Government to prosecute a Forest 
Ranger for an offence committed hy him in his 
official capacity is not necessary under section 197, 
Criminal Procedure Code, гр. 350, col, 1.] 

Revision against an order cf the Magis- 
trate, First Clase, Amrecoti, dated the 12th 
Jannary 1992, in Criminal Оаєе No, 111 of 
1921. 

Mr. В. В. Jcyswint, for the Applicant, 

Mr. G. P. Dick, for the Crown. | 
ORDER.—The applicant, Kripasingh, a Forest 
Ranger, was challaned by the Police under 
; section 347, Indian Penal Code, for wrongfully 
. confir iog a boy named Kachria for the purpose 

of extorting money from him or from scm3 
pers n interested in him. The facts on which 
the prosecuticn relied are briefly these, 
‘Kachria, his father and brother were said 
to Fave removed esch a bundle of grass from 
‘the forest without passes. Kachria was 
‘seized by Mahabhik, forest guard, and pro- 
duced before the applicant. He was tied to 
a post abcut mid-day by the applicant's 
order and was not relsased till his mother 
eame about sunset and paid Rs. 3, Re. 1 for 
the bundle of grass taken by him ала: Rs. 2 
for the bundles said to have been taken by 
his father апі brother who had escaped 
seizure. 

After the prosecution case was closed, an 
‘objection was raised on behalf of the applicant 
that under вөс:іоп 197, Criminal Procedure 
Code, the Court had no power to take cogni- 
zance of the case without the sanction of the 
Conservator of Forests. This objection was 
overruld by the Trying Magistrate and the 
present application in revision is filed against 
the order of the Magistrate disallowing the 
objection. 

Two points require decision in this case: 
first, whether the applicant is a public servant 
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not removable from his office withoutthe8:ro- 
fion of the Government of India or the Lccal 
Government;and second, whether he is accused 
of the offence charged as 9 public servant. 

With regard tothe first point, it is not 
contended that a Ranger is a public servant not 
removeble from his office withcut the sanction 
of the Government of India. The only ques- 
tion, therefore, is whether a Ranger is one not 
removable from his office without the sanction 
It is contended for 
the Crown that he i8 notsuc>, | Ur der Ariiale 
87 of the Forest Department Code, 7th 
edition, which came into effect from the Ist 
April 1918, the ramoval from service of a 
Ranger, who is an officer of the Subordinate 
Forest Service, is to be regulated by the orders 
of the Local Government. I unders!and the 
effect of this Article to be, that it js left to 
the Local Government !o decide whether a 
Ranger shall be an officer not removable from 
office without its own sanction. It appears that 
the Local Government has decided that he is 
not: vide paragraph 28 (2), Part I}, Central 
Provinces Forest Manual, 4th Edition, 1921, 
which provides that the dismissal of Rangers 
wil be ordered by Conservators. 

Reference is made by the learned Pleader 
for the applicant to letter No. 1214/XIV.1.75, 
dated the 25th November 1914, from the 
Under.Secretary to the Chief Commissioner, 


_to the Ohief Conservator of Forests, Central 


Provinces. In this letler the Chief Commis. 
sioner, accepts the proposal of the Conser- 
vators’ Conference relating to the delegation 
to Oonservators of power to dismiss Rangers, 
It is . contended that this letter 
shows that the power to dismiss a Ranger 
was in the hands of the Government and 
must be deemed to continue stillin its hands 
though now exercised by the Oonservators by 
delegation. I am not prepared to accept the 
latter part of this contention, The Govern- 
ment has decided that a Rauger can bo dis. 
missed by the Conservator. The order of dis- 
missal by the Conservator does nob require 
confirmation by the Government and ig 
éffective without it. The power has in fact been 
transferred to the Conservator without any 
reservation. In &sen-e every officer of the 


‘Government exercises his power by delegation, 


The Govérnmeudt has general control over 
his actions and the power to undo what 
he has done. The Ranger dismissed by the 
Conservator may bə restored to office by the 
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NIZAMUDDIN KHAN ©, MUHAMMAD ZIA-UL:NABI KHAN, 


Government, but that does not mean that the 
order of dismissal by the Conservator is invalid 
and ultra vires for want of its sanction, or in 
other words, that the Ranger is not removable 
from his office without its sanction. 

The applicant not being a public servant nat 
removable from his office without the sanc- 
tion of the Government of India or fhe Local 
Government, no sanction under section 197 is 
necessary before a Court can taze coguizance 
of the offence, In this view, it is unnecessary 
to consider whether the applicant is accused 
asa public servant,- The application fails 
aud is dismissed, 

R. N. 
Application dismissed, 


. ALLAHABAD HIGH COURT. | 
` Озима Revisiox Nos. 98 anp 94 or 1922, 
А May 3, 1922, 
I resent: — Mr. Juetise Lindsay. 
NIZÁMUDDIN KHAN— 
vereus 


MUHAMMAD ZIA-UL-NABI KHAN— 
^. Oriminal Procedure Code (Act V of 1898), в. 126— 
` District Magistrate, power of, to cancel a bond for keep- 
ing the peace—Grounds for cancellation, 


. The only ground on which a District Magistrate 
can cancel a bond for keeping the peace or for 

‘good behaviour is that something has supervened 

` since the date of the First Court’s order which satis. 

' fies the District Magistrate that, in view of the facts 
since come to light, there is no longer any necessity 
for keeping the accused person under bond. [p. 861, 

` col, 1. 

` А ИВА Magistrate taking action under section 
126 of the Code of Criminal Procedure cannot treat 
an application made under that section as an appeal 
and reverse the order of the First ( lass Magistrate on 
the facts, If he considers the order to be wrong on 


the merits, he can exercise his revisional powers and · 


submit the record to the High Court. But the 
cancellation of bonds contemplated by.section 125 
can only be on the ground that the bonds are no 
Jonger necessary. [p. 35), col, 1,] 

Banarsi Das v, Partab Singh, 18 Ind, Cas. 851; 36 А, 
108; 11 А, L. J. 16; 14 Or. І, J. 63 and-Shanker. 
Lal v. Emperor, 51 Ind. Cas. 478; 17 -A. L. J. 880; 
1 U. P. L, В. 4A.) 125; 41.4. 651; 20 Or, L, J. 489, 
followed. 


Criminal revision from an order of the 
Offieiating Distriet Magistrate, Agra, 


М", J. M, Banerji, for the Applicant. 

"Мг. В. Malcomson (Assistant Government 
Advosate), for the Crown. 

JUDGMENT.—Thess two applieations in 
revision arise out of  sertnin prosesdings 
whioh were taken in the Court of an 
Assistant Magistrate of the Agra District 
under seetion 107 of the Code of Criminal 
Procedure, It was apparently reported to 
the Magistrate that two parsons, namely, 
Nizamuddin Khan and Muhammad Zia-ul- 
Nabi Khan were on very bad terms and 
were likely to commita breash of the pease. 
The report was made to the Magistrate 
with a view to both parties basing bound 
over to keep the peace, The parties, it 
appears, are relations. 

Ssparate proceedings were instituted 
against eaoh of the parties, and in the 
result the Assistant Magistrate bound over 
both parties for a period of one year. 

Zia-uleNabi Khan made an applieation 
to the Offisiating District Magistrate of 
Agra under seetion 125 of the Oriminal 
Procedure Code and that ofiser passed an 
order eanselling the order of the Assistant 
Magistrate by which Zia-ul Nabi Khan was 
bound over to keep the pease. | 

The ease of Nizamuddin Khan, the other 
aesussd, eame up before the permanent 
Distriet Magistrate at a later stage under 
gestion 125 of the Uode of Criminal Pro. 
sedure, So far as N:zamuddin Khan was 
eonserned, the Distrie: Magistrate passed 
an order refusing to interfere with the 
order passed by the Assistant Magistrate, 

I have now before me two appliesations 
in revision both presented on  bshalf of 
Nizamuddin Khan. As regards his own 
саве Nizamuddin Khan contends that he 
was not liable on the evidenes offered at 
the Trial Court to be bound over t» keep 
the peace. As regards the ease of Zia-ul- 
Nabi Khan the eontention is that the order 
passed by ths Offisiating Distriet Magis- 
trate sancelling the bond under the provi- 


. sions of sestion 125 of the Code of Criminal 


Prosedure was an illegal order. Noties has 
been issued to Zia-ul Nabi Khan in this 
ease to show sause why the order under 
gestion 125 should not be set aside. - 
Dealing, first, with the ease of Nizam. 
uddin Khan, whish is Oase No, 94 of 1922, 
I have examined the evidense whieh was 
led in the Qourt of the Magistrate, and, 
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after perusal of that evidenes whieh was 
not rebutted by any evidenee on the part 
of Nizamuddin Khan himself, 1 am satisfied 
that there was ample ground jastifying 
the order passed by the Magistrate. I may 
further observe that, when  Nizimuddin 
Khan was salled upon to show eause, he 
expressed his willingness to be subjeeted to 
a bond. So much for the case No, 94, 
The application of Nizamuddin is dis- 
missed. 

As regards the other вавә in whieh Zia» 
ul Nabi Khan is the acsused (Case No. 93 
of 1922), it appears to me that on the 
authorities of this Court the order passed 
by the Offisiating District Magistrate is an 
illegal order. . I may refer to two eases one 
of whish is to bs found as Zanars Das v. 
Partab Singh (1). lu that ease it was held 
that a Distrie& Magistrate taking astion 
under seetion 125 of the Code of Criminal 
Procedure eannot treat an applieation made 
under that seetion as an appeal and reverse 
the order of the first class Magistrate on 
the facts. If he eonsiders the order to be 
wrong оп the merits; he san exereise his 
revisional powers and submit the reeord to 
the High Court, Ваё the osanesellation of 
bonds o3ntemplated by sestion 125 вап only 
be on the ground that the bonds are no 
longer necessary. This ease was followed 
in another sase reported as Shankar Lal v. 
Hmyeror (2). I agree with this inter. 
pretation of seetion 125 of the Oriminal 
Prosedure Oode It appears to me that the 
only ground on whish a District Magistrate 
ean eance] a bond -for keeping the pease and 
to be of good behaviour is that something has 
supervened sinse the date of the First Oourt’s 
order whieh satisfies the  Distrist Magis. 
trate that, in view of the tasts ainse come 
to light, there is no longer any  nesessity 
for keeping the &esused person under bond. 
I do not think section 125 ean be used by 
a Distriet Magistrate as if he were sitting 
as a Court of Appeal or that he is justi. 
fied in passing an order under the sestion 
merely beeause he takes a different view 
of the evidence whieh has been submitted 
to the Court of firat instance. If he thinks 


(1) 18 Ind, Саз, 861; 35 А, 103; 11 A. 1. J, 16; 14 
Or, L. J 68. 

(2) 51 Ind. Cas. 478; 17 A. L, J. 830,1 U, P, L, R. 
(A.) 125; 41 A, 651; 20 Or, L, J, 489, 
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that the order of the First Court is not 
maintainable on the evidense as presented, 
his duty is not to pass an order under 
seetion 125 but to refer the ease to the 
High Court ор its revisional side. І, there. 
fore, set aside the order of the Offisiating ` 
Distriet Magistrate dated the 24th and ree 
store the order of the Assistant Magistrate 
үп bears the date, 17th of September 
21. 


OW. 0, А, 
Appeal dismissed, 


LAHORE HIGH COURT, 
Caiminal MrscgLLANEOUS No. 103 or 1921, . 
January 3, 192 , 

Present :— Mr, Justiee Martineau. 
GHULAM MUHAMMAD AND 0THERS— 
Ассовер—– PETITIONERS 

versus ` 


. EMPEROR - RESPONDENT, 
Criminal Procedure Code (Act V of 1898), as. 342 


: (4), 526—Application by accused for transfere Affidavit 


of accused, whether competent, 

When an accused person makes an application for 
the transfer of a case ‘against him, he is not pres 
cluded by section 342 of the (riminal Procedure 
Code'from making an effidavit in support of such 
application, nor would there be any bar to his being 
prosecuted under section 195 of the Penal Code for 
заа а false statement in such an affidavit. Гр. 852, 
col. 1. л 

Queen- Empress v. Subbaya, 12 M, 461; 1 Woir 113; 4 
Ind, Deo. N.B) 664; Barkat, In the matter of the 
Petition of 19 A: 200; A. W. N. (1897) 24; 8. Ind, Dec, 
(х. s.) 192; Emperor v. Bindeshri Singh, 28 A. 381; 8 
A, L.J. 98; А. W, N. (1906) 42; 8 Ur, L.J. 226, not 
followed. 

Semble:—The provisions of section 842 (4) of the 
Criminal Procedure Code that no oath shall be 
administered to an accused person evidently have 
reference only to the statement made by him in 
answer to questions put by the Oourt in accordance 
with sub-section (1) of that section. [p. 852, col, 1.] 


Petition for transfer of the case from 
ihe Court of the Magistrate, First Class, 
Khushab, Listrict Stabpur, 


Mr. Sleem, for the Petitioners, 
Mr. Jai Ll, (Assistant Legal Remem. 
brancer), for the Respondent, 
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RAGHUNANDAN PRASAD б, EMPEROR, EM o ae ee” ao 
' JUDGMENT.—X préliminary objection is 


k r. Jai Lal' on behalf of the ALLAHABAD HiGH COURT. 
Uo ue the afidav't of the accused Ali Oximinat Revision No. 156 or 1922. 
Ашай which has: been filed in support of May 3, 1922, | 
the application for transfer ig not а proper Present i— Mr. Justice Lindsay. 
offidav t, -on the ground that the acewed . RAGHUNANDAN PRASAD 
could not be prosecuted in respect of any . térsus 7 
false statements that it may contain. Mr. Jai EMPEROR. 


Я viminal Procedure Code( Act V of 1 . РІН 
Lal has.cited Queen- Emprers Y Subbayya (1), jae кун sureties ri ie eae itd 
Barkat, In ihe matter of the Petition of (2) and — po of. s 
Emperor v. Bindeshri Singh (8), and he relies ж "ET 
mainly on tho last of these гов, Пу it | Ia зоре an aoc prs to prolactin 
was ‘held that, when an accused Dern within which the sureties т resido. т 4 
applies for the transfer of a case pending . i QU 
against him, supportipg his application by Criminal] ravision from an order of the 
an ofid rit, he -cannot,.or at least ought District Magistrate, Shabjahanpu~, ; 
not to, be prorecuted uader section 198, Mr. Satyı Ohandra Mukerjez, for tbe 
Indian Pens! Code, in respect of state- Applicant. : 
ments made therein, I cannot agree withthe . Mr, R. Malcomson (Assistant Government 
contention, The provision in section 342 (4) Advocate), for the Crown, 
of the Criminal Procedure Code that no cath . Е ; 
shall. ba.administered to the accused evidently JUDGMENT.— This oase has been ads 
has reference.ovly to the statement made mitted on one ground only, namely, the 
by him їп. answer to questions put by the propriety of the order passed by the 
Court in accordance with sub-section a) Magistrate directing the acoused to produce 
of that section. 16 does not preclude him ¢ureties who reside within a radius of 
' from making an offdavié in support of an ve miles of the village of Omraha. 
application for transfer usder section $26, _ This order of the Magistrate’s . is illegal. 
and I do`not see that. there would be any.- He has ho authority to lay down any 
bar to his being prosecuted under. 880: limits within which the sureties must 
tion 192, indian Petal Code, for making & reside. So much of the order, therefore, 
false ‘statement in such an afidavit. .L'hold, ўв set aside, and the Magistrate will be 
therefore, that the саті. із one that directed to receive and. accept any propér 
patisfes the requirements of section 526.- .  gureties who may offer themselves on behalf 


' Wo ‘sufficierit reason, however, has been of the accused, Let the record be returned. . 
shown for transferring the case from ‘the 


Sub-Divisional Magistrate’s Court, The: wig, А; 
ор]у material portions of the offi avit „ате 
paragraphs 3 and 7, and the report received 

from the Magistrate is a sufficient answer 

to the :. allegations. made. I dismiss the 
application, - ө ш 


› 


Agrlicalton allcwsd. | 


ү, 0. i E Application dismissed. 
i b = > n ; 


В 


D - ы n * А А : И 
1) 12 M. 451; 1 Weir 113,4 Ind. Dec. (х. в.) 664, 
ul 19 4.209; А. W. N. (1897) 28; 9:Ind. Des, 


<s.) 182. AR UM А 
E ‘A. 381;8 A. L, J. 98; A.W. N, (1906) 47 3 
Cr, E. J. 225. j MES 
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ALLAHABAD HIGH COURT. 
Figs Oivin Арркї No. 38 or 1920. - 
May 3, 1922. 

Present : —Sir Grimwood Mears, Kr., Ohief 
Justice, and Justisa Sir P. О. Banerji, Kr. 
OHSTARPAL SHARMA-—PLINTIFF— 

APPELLANT 
versus 
JAGANNATH DAS —Daranpant— 
RESPONDENT. 
Patent medicine, imitation of—Suit for injunction 
—8ресійс Reliej Act (I of 1877), s. 54—Test of imi. 
tation——Protection of Court, when to be given, 


A oustomer is generally and io а great extent 
guided by first impressions ot general similarity. 
Consequently in a suit for injunction against the 
imitation of a patent medicine, its label and general 
get-up, the true test is to consider the number of 
similarities, not to calculate the points of difference, 
Miner points of distinction here and there which are 
not likely toattract a customer’s eye on first sight, 
should not be magnified, [ p. 355, col. 1.] 

Though а Court of Law will not assist in the 
perpetration of a fraud, yet, where a' particular 
business cannot be shown to be fraudalent, forbidden. 
by law or even harmful to the public interest, the 
person whose trade is being captured and patent 
right infringed is entitled to its protection. [p. 365, 
cols. 1 & 2] 

Firatappeal from a decree of the Subor- 
dinate Judge, Muttra. 

Mesrrs, B. E, O'Conor and Narain Prasad 
Asthana, for-the Appellant, 
| Dr. Surendro Neth- fen aud Dr, Kailas Nath 
Kat;u, for the Réspondent 

JUDGMENT.—On the 19:h of шу 
1918, .the:plaintiff, Ohetarpal Sharma, & 
tradsemin in Muttra, brought a suitagainst 
Lala Jagannath Das, also: a tradesman, 
and also in Muttra, The plaintiff set out 
that for more than:twenty years һө had bean 
eéllicg medicine under the name of Бокі 
Sanobarak · Oo., and that he had put .upoü 
the market a medieine by the name of 
“Sudha Sindhu,” thas the medieins had 
borne that name for mora than twenty 
years, and that for more than eight 
years the melisins had. been sold in ап 
uniform get up, that is to say, the bottle 
hed always been the samesizs, there -had 
baen the same inner label on the phial, there 
had been the same external label, boing the 
outer wrapper on the pasket, Enelosed -in 
the packet were direstions and ‘puff’ advertise- 


ments ard deseripfion- of diseases. Не 
also said that in the. year 1908 he had 
Fegistered thelabels as his trade-mark, He 
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-peasook blue bask ground. 


‘background cdloura, 
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further said in his plaint that he had what 
he deseribed as " Agenta " in the villages in 
India, Burma, Ceylon and elsewhere, to the 
number of 15,000, He gave evidence in 
support of all these matters, and he showed 
that for some years, at all events, about 
100,000 bottles of this medisine had been 
distributed throughout this sountry every 
year. He complains of the aonduet of the 
defendant who, he said, bad imitated 
his labels and get-up of his medieine with 
a view, no doubt, to eut into and enjoy some 
part of this very prosperous trade of tha 
plaintiff, whieh a year or two ago had 
brought him in some Rs, 14,00) profit annual- 
ly. The plaintiff alleged that by reason 
of thesimilarity of the labels, of the wording 
on the labele, of the solouring, of the spaaing, 
in faot which ia general is called " tha 
get-ur,” the defendant Lad put upon the 
market an artisole so like that whieh the 
plaintiff was selling and whieh had become 
assosiatcd with his name that it was eal. 
culated to mislead, and eould ba passed off as 
and forthe goods of the plaintiff. He alleged 
that that sonduet constituted an astionabla 
wrong and entitled him to an injunetion, 
Taking tke artiola as itis handed over from 
the seller to the buyer, one finds that in both 
instanees the paekst is oylindrieal and ap- 
proximately, indeed almost identically, of 
the same siza, In each sase tho foundation 
of the paper of the onter sover is while. d 
of the plaintiff has- 
"Tha label of tho 
defendant is green and there is thus a distinet 
and moatappreo‘able differenee in the general 
At the end of each 
packet and asting as seals for the fastening, 
the plaintiff has at one end the name of the 


‘medieine “Sudha Sindhu” in English, The 
‘defendant also has a label ‘similar in appear- 
‘anes but with a-green background and with 
-the name of bis médisine 


ne "Piyus Sindku,” 
Both have at the other end. the name of tha 
medicinein Hindi. Samples of other medi. 
‘sines sold: by the defendant have been pro. 


duced and at the bottom of such packeta thera 


ів not the name of the medicine but. the 


‘representation of a rising eun whieh is siid to 
‘ba the trade-mark of the defendant. 


Taraing® now to the text and the general 


:sonformation' of the outer labela, we find in 


both eases they are the came siza and have 
ornamental tracery ruuning all round the 


З 
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outs:de along the outer edge. Both labels 
give prominence to the name of the шейїйїгө, 
Both names are printed in red ink with an 
outline of white, and on the right hand tide 
the medicine of the plaintiff is deserib:d as 
‘a good remedy for ehclare, asthma,- dough 
and diarrl ооз.” On the laft hand side of the 
defendant's label the dcs:ription is “an -in- 
valusble remedy for cough, cholera, diarr озу 
ani asthma.” In the centre cf each label 
there appears what is caid to be photographs 
of the plaintiff's and defer.d int's respestively. 
The baskground of the plaintiff's (in the вору 
furnished to us) is very dark. The baek- 
ground | of the defendant's is white. "Trars- 
versely асгсвв tke chest, in each ence, is the 
signature of the plaintiff and the ‘defendant, 
In tablets below there is white printisg 
on w red ground in each, ard underneath 
it white printing cn a daik blue ‘grouud 
and the daik blue is preoite!'y ihe same 
solour in each ense, Inside the red tablet 
with tke blue printing of the word “Eudha 
Sindhu” there appears an unnecessary white 
dot, „probably а printer’s error, It is 
clearly. marked and clearly defined. In 
the big label of the defendant’s that dot is 
not reproduced, buf when we come to 
examine the similar irside labels we find 
thatthat dot in the" Sudba Sindhu " label 
has by some extraordinary coincidence been 
incorporated into the defendant's label. 
Wripped round each bottle is a smaller 
but similar label. At thé top of the 
plaintiffs label are the words “ this 
whole label is our trade mark, registered 
No.13.” Atthe top of the defendant's ів 
“this whole design is our registered trade 
mark No. 16.” 
. Wehave already pointed out the singular 
circumstance that the misprint which occurs 
in the" Sudha Sindhu ” is reproduced in 
the" Piyus Sindhu ". 4 Sudha Sindhu " 
described .as “ коой remedy for ‘cholera, 
asthma, cough and diarrhoea, ? ^ Piyus 
Sindhu " is.described as “ good remedy for 
cough, cholera, colic, asthma and diarrboa. ” 
.We attach importance to the fact that the 
‘defendant в year or two before the action 
used the very words " good remedy for" 
which had been on many thousands of the 
plaintifi’s bottles for many years past. 
Immediately under those words in the 
. plaintifi’s label is the name of the firm 
4 Sukh Sancharak Co, Muttra,” and in 
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the same place are to be jgund in the 
defendant’s labala the name of thé defendant's 


firm, In each case are words ia Hindi, 
again showiog the samo characteristics of 
colouring, red, white and blue as are in the 
plaintiff's label. No one comparing these 
two sets of labels can have any reasonable 
donbt that the person, who a year before 
the commencement of this action brought 
the defendant/s labels into existence, had 
the plaintiff's labels before him and copied 
them as accurately as he dared to do. 


The question is wuether thase labels, con- 
nected as they are with certain literature, 
to wbich we shall refer ia a moment, con- 
stituate so close an imitation of the well. 
knowa get-up of the lintif's as to be 
calsulated to deceive purchasers into the 
belief that the defendant’s goods are those 
of the plainlif's. Inside the cuter over” 
ing of each of these medicines, there ara 
directions and advertisemants, They are 
ofthe usual florid'eharacter which are used 
in patent  mediciaes. But the point of 
im»ortance is thia, that when the defendant, 
is describing all the virtues which his medi- 
cine pcssssses, wefindthat he is taking in 
many cases word for word the advertisements 
which the plaintiff had previously drafted 
years before. The astual text of the two 
has bsen transcribed for our;use into the 
Roman character and has been read to ue. 
Two persons sitting down independently to 
describe coughs, asthma, diarrhces, өбо,, would | 
no doubt, give a generally similar description 
but a comparsion of the text shows bayond 
doubt that the defendant copied the text of 
the plaintiff, being careful, however, to make 
occasional transpositions. Now what, in our 
view, would be the effect of all these similar- 
ities amongst the purehasers to whom the 
plaintifi’s medisine is ususlly sold? The 
bulk are illiterate, Indeed, 16 із said that 
eertainly not one person in twenty who is а 
eustomer of the plantiff's would b; abls 
to read that whieh is upon the labels, There: 
fore, he must necessarily go by the general 
comparison of the labels, of the sontents and 
of the sizs of the bottle. As regards the 
siz3 of the bottle, itis of a usual siz» and 
one in whish neither the plaintiff nor the 
defendant san slaim any spssial property. 
Many of these kinds of medicines are sold in 
bottles of this size and Mr. O’Oonor does 
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not contend that he oan require the defendant 
co alter the size of his bottle. 

We are of opinion that this medicine of 
the defendant, encased as itis in the way we 
have desoribed, could be readily passed off 
во ав to deocive the ordinary village customer 
into the belief that he waa purehasing the 
medicine of the plaintiff. We have no doubt 
that it was with that very object that the 
defendant arranged for the get up of his 
goods and came into the market as against the 
plaintiff. The defendant did not go into the 
witness-box. He preferred to take his ahanee 
that the plaintiff would not give suffisiont 
evidenoe to bring this matter within the 
resognised standards by whioh these cises 
have to be desided. Singularly enongh, һа 
susceeded before the Subordinate Judge who 
did not give to this cise that degree of 
thought and вате whish he should have done. 
The learned Judge looked atthe matter from 
the wrong point of view—he fceussed atten. 
tion on the points of differenee, Не did not 
consider (ha number of similarities, nor dil he 
eonsider that in passing off you must be guided 
very greatly by first impressions as to general 
similarity.” The Jadge enumerated the points 
of differerb) and then said thə pciata of 
rexehiblanee were quits immaterial, We 
think; on the sontrary, that the points of 
rasemblanos are the prinsipal matters, aud 
had they-beən carefully sonsidered in rela. 
tion to the facts as to the trading of the 
plaintiff and defendant, no one could have 
come to any other eonelusion than that the 
defendant deliberately sopied the labels-of 
the plaintiff and the get-up of his goods, We 
think that the copyist was so auecassful in his 
attempt as to bring the defendant’s goods 
within that elass of oases in which the proper 
remedy of the plantiff is an injunetion, 

Dr. Katju bas referred ua tothe 20th 
paragraph of the written statement in whish 
the point is taken that, inasmuch aa this 

. medisine does not do all that is elaimed for 
it and is of an ordinary alopathie nature, 
passed off under a Sanskrit name, that the 
plaintiff is entitled to no protestion. Now, 
there is no doubt that the Court must not 
assist inthe perpstration of a fraud. There 
is equally ro doubt that if any particular 
business could ba shown to bea fraudulent 
business or one forbidden by law, or on whish 
the publie polisy of the law was to prevent, 
$hon in those eases the proprietor sould not 
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elaim the protestion of tbe Court. All patent 
medicine vendors puff their goods extrava- 
gantly. No one believes that these advertise- 
ments and elaims are literally true, but at 
all events there is proof that this medisine of 
the plaintiff has been iu the market for twenty 
years and is used by many thousands of 
рвор1э. The defendant wentto the expense 
of esalling an eminent Civil Surgeon who 
spoke about the properties and proportions of 
the varions eompounds whieh this medisine 
is said to вопќаіп, and, although he thought 
that the strength of a partieular dose was 
впеһ as to -ba of very little medieinal value, 
there sertainly is no sondemnation of tha 
preparation such as would justify one in think. 
ing that the preparation was harmful. In 
these cireumstano:s, we are of opinion that 
the business earried on by the plaintiff which 
he seeks to have protested eannot come within 
that passage from the Lawa of England whith 
Dr. Katja has read to ua. 

The question is, in what form tha injunction 
is togo, Mr, O'Conor has said that, assum. 
ing the labala were entirely distinat feom that 
of the plaintiff's, as, for instanee, blak 
printing ona white ground, he sould not 
objest nor sould he lay élaim фо restraining 
the defendant from the use. ‘of the words 

*Piyus Sindhu”, and if the defendant honest- 
ly wishes to put this preparation on the 
market and at the same time to be free 
from the suspicion of wishing to capture the 
plaintiff's trade by unfair means, that is tha 
easisst way out of the matter, but at all 
events he must be restrained by ап injanetion 
and he must understand that if he disobeya 
the injunetion, be must be sommitted to 
prison for contempt of Oour’, It is, therefore, 
ordered that the defendant be restrained from 
selling or offering for sale hia mediaine "Pius 
Sindhu” in any outside wrapper or inside 
label or with any instruetions for use or 
Advertisments in any form ealeulated or 
intended to pass off or enable others to 
pass off sueh medisine as and for the medicine 
of the plaintiff. 

This appeal, therefore, must be allowed 
with costs and fees on the higher seale, 
and en injunstion must issue to the defendant 
in the above terms, We make no order for 
an aseount, 

B, N. 

Appeal allowed, 
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THAKRI t, БАРНО SINGH. 
LAHORE HIGH COURT. 
SkcoNp Orvin Arrear No. 2.С0 ox 1618, 
December 2, 192]. 

Present :-—Mr, Justica Abdul Raoof and ` 
.Mr. Justice Martineau. 
Musammat THAKRI—PranTIEEF— 

| APPELLANT 
versus 
-SADHU SINGH, MINOR, SON AND REPRESEN. 
^ TATIVE OF WADHAWA SINGH, DECE :8ED, 
“тьвооен Kusammat LAOHHMT, піз MOTRE& 


— DasexpiNT— RESPONDENT. 
Partition — Widow of deceased, co-sharer, whether can 
claim partition Maintenance, agreement . to. receive, 
whether bars claim, 


* The widow- of a deceased co-sharer in a joint 
holding -has a statutory right to demand partition, 

Bhag Bhari v. Wazir Khan, 14 Ind, Cas. 45; 70 Р, 
R. 1912; 91Р. W. В. 1912; 124 P.L. B. 1912, 
followed. 

The mere fact that she once agreed to receive a 
certain amount as maintenance from the co-sharers 
of her deceased husband would -not debar her for all 
time from seeking to have her -share in the holding 
partitioned off. 


Second appeal from a deeree of the 
District: Judge, Amritsar, dated the 9th 
April 1918, affirming that of the k ubordinate 
Judge, Second Olass, Amrifsar, dated ae 
3let January 1918, 

Lala Harbhagwaw Das, for tke Appellant. ' 

Мг, Badri Nath Kapur, for the Respond: 
ent, 

JUDGMENT,—The plaintiff, who is the 
widow'of Wasawa Singh, is a со sharer with 
her husbaná's brother and unsle in a hold- 
ing. She was reesiving Rs. 24 and 24 
kccha maunds of wheat a year from the 
brother in-law but finding this ineuffisient 
she applied to the Reyenus Authorities for a 
partition of the holding. The application wag 
rejected and she then brought the present 
suit for a dee!aration that she was entitled 
- to have her share partitioned cff. 
` 77 Тһе Courts below have concarred in ‘dis- 
missing the suit, holding that the plaintiff's 
temedy-is to take steps t2 have her maintan- 
ance &llowanes increased. The Firat Court 
said that when the maintenanca had onse 
Ъзеп fixed -tbe plaintiff could not get the 
land partitioned, it being proved by tha 
deféndants’ evidense that there was no 
austom by which she could do во. The 
lower Appellate Court held that the plaintiff 
sbould: have proved a custom by which she is 
entitled to the right whish shs elaima. 
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The plaintiff has preferred а sesond appea!, 
and we think it should be acsepted, Kot 
only is tkere no evidenee.on the record on 
the question of euztom, but there was no 
іғвов framed on the point, so that the lower 
Ocurts were not justified in going into ihat 
matter, Moreover, the question of eustom 
never arose on the pleadings, so that no 
isene in regard to it жаз neeessary. . 

It was held in Bhag Bhari v. Waeir Khan 
(1) that the widow of a deceased co sharer 
in а joint holding hae a statutory right to 
demand partition and as the question of 
suatom is eliminated we fail to cea why the 
plaintiff should not obtain partition, The 
faat of her having agreed to receive а oertain 
quantily of толеу and grain annually from 
her brother.in law dees not debar her for 
all time from seeking to have her share in 
the holding partitioned off. 

We, therefore, aecept the appsal, reverse 
the decrees cf the Courts below, and give the 
plaintiff a deeree deelarirg her to bs entitled 
to have ber sbare in the joint bolding parti- 
tioned «ff, The first defendant, who resisted 
ibe claim, will pay the plaintiff's costs 
throughont. 


Z K. Apgeal accepted. 
(1)14 Ind. Cas 45; 70 P. R. 1912; 81 P. W. Ri 
1912; 124 P, L, R 1912. 


BOMBAY HIGH COURT. 

Бхсонр Civin АррРкАһ No. 331 or 1921. : ' 
January 11,1922.. ` 

Present :—Sir Norman Maoleod, Кт, 
Chief Justice, and Mr, Justieo Ooyajee. . ` 

KASHIBHAIKALIDAS PATEL— 

P£aINTIFF— APPELLANT 
ceraus їй 
YALLAVBHAI WAGJIBHAI PATEL— 


Derenpant— EESPONDRNT, 
Easement— Eaves, projection of, over another's land — 
Title to land, if acquired— Easement if established 
within 20 years—Injunction, when {о be refused, 


Where the plaintiff had allowed the defendant's 
eaves to project and rain-water to be discharged over 
his land for twenty years, all that the defendant 
could acquire by prescription would be an easement 
imposing the burden on the servient tenement of 
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having that projection over it; he could not acquire a 
title to the plaintiff's land even up to the line of his 
‘projections. 
< A plaintiff is entitled to seek relief by means of an 
injunction against а party seeking to establish an 
easement against him within 90 years and his ac- 
quiescence wonld not, as a rule, disentitle him to 
the grant of aninjunction, But where on account of 
the acquiescence the cost of obeying the injunction 
would be very much greater thanit otherwise would 
-have been, or even prohibitive, the Court ought to 
refuse it, x 
+ Sesond appeal from the desiaion of the 
Assistant Judge, Ahmedabad, in Appeal 
:No, 556 of 1917, varying the deeree passed 
by the Subordinate Judge at Nadiad, in Civil 
Suit No. 248 of 19:6. 
: -Mr, G. N, Thakor, for the Appellant, 

Mr. G. 8, Rao, for the Respondent. 

. JUDGMENT. — The plaintiff sued to obtain 
various perpetual injanoetions against the 
defendant. The first was to restrain the 
defendant from discharging rain water on to 
plaintiff's land at a particular plase. The 
#eeond was an injunstion to the defendant 
£a remove the  projeetion over the khadki 
wall and the suit land. The third was to 
restrain the defendant from making the in- 
tended dattan (c33s-prol). 


The plaintiff sucoseded in both the Courts in 
getting an injunction restraining the defend- 
ant from making the intended dattan, the 
remaining portions cf the  elaim being 
rejected. The lower Oourt had come to 
the conalusion that, beeause the plaintiff bad 
allowed the defendant’s eaves to projeat and 
rain water to be diseharged over his land for 
nearly twenty years, be was thereby barred 
from coming to а Court of Equity for relief. 
The learned Appellate Judge went further 
than this and held that the plaintiff had 
lost his title to the land up to the lina of 
the defendant's projestione, whish had existed 
over twenty years. That would be a very 
startling desision and it was obvioasly 
wrong. 

All that the defendant could acquire by pre- 
seription would be an easement imposing 
_the burden on the servient tenement of having 
that projeetion over it, Even if he aequired 
the right to projest his roof over the plaint- 
iff's land and to dissharge rain-water over 
the plaintiffs land, he sould not aequire а 
title to the райы в land, His rights 
would be in the nature of an easement, 
whieh he sould only asquire either by 
grant or by prescription, and it is admitted 
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by the defendant that he had not aequired 
any easement, 

It has been argued before us that owing 
tothe lorg sequiessenee by the plaintiff of 
bhistreerarsegainrt his righte, slthovgh it 
"had not continued for twenly years, the 
Court will not grant an injunetion. Reliance 
is plased on а deeision of this Court in 
Vithoba Reghunath Sonar v. D. Anna Eo:arto 
Mendosa (1), In that oase the Court 
gaid :— 

" However, it appears that the plaintiff 
has aequieseed in the falling of the water 
on hia land for many years ; and under these 
circumstances, we think that, having regard 
to rection 56, clause (4) of the Specifia 
Relief Act, an injuretion restraining the 
defendant from allowing it to fall onght not 
now tobe granted. ” 

Clanse (h), if that was referred to, relates 
to the prevention of a continuing breaeh in 
whieh the applicant has sequieseed ; elause 
(3) is arplienble when the conduet of the 
applicant or bis agents has been such as to 
dicentitle him to the assistance of the Court. 
We do not think that any general rule ean 
be laid down in sueh eases. The Statate of 
Limitation entitles the plaintiff to seek 
relief by means of an injunction against а 
party rezking to establish an easement 
against him within twenty years. Ad- 
mittedly, there may be oases where it 
would be inequitable on aecount of the plaint- 
iff’s aequietcenoe over в period of less than 
twenfy years to grant the relief. If on 
account of the s&oejuiessenae the eost of 
obeying the injunetion would be very mueh 
greater than it otherwise would have been 
oreven prohibitive, then I agree that the 
Court ought to penaliee the plaintiff fcr 
his negleet to assert his right carlier. But 
there ів ro tueh equity in this ease. It 
docs not appear that there will be any more 
exrente to tbe defendant in obeying the 
injunstion than there would have been if the 
applieation bad been inade shortly after the 
defendant erected his building. The defend- 
ant must have ereeted his building in 
defiance of the plaintiff's rights and he did so' 
at his own risk, 


We think, therefore, that the appeal 
must be allowed and there must ba in addi- 
tion to the injunetion already granted by the 


. (1) (1888) P. J, 212, 
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Trial Court, an injunetion restraining defend- 
ant from projésting bia roof over the 
Bleintiffis land and from diseharging rair- 
water from it on tóthe plaintiff's land. 


The appellant to get his soste, 


N.K. 
A; peal allcwed, 


L4 HORE HIGH COURT. 
Siconp Oivin Аррка, No. 9(8 ов 1913, 
May 21, 1919. 

Present :— Мг. Justice Broadway and 
Mr. Justice Abdul Baoof, 

CAI CHAND—PiaiisTIFF—APPELLAAT 
TETSUS 
SHAHZADA AND orgrgs— DEFENDANT g= 

` RESPONDENTS. Е 


Punjab Couris Act (XVIII of 1884), ss. 40, 70 
(1), (a), (b) —Divisional Court confirming decree 
of lower Court—Revision to the Chief Cou~t—Revision 
converted into appeal under s 'i0— Punjab Courts Act I 
of 1912 passed before thie conversion giving right of 
appeal—Appealwhether valid, 


A petition for revision, under section 70 (1) (a) 
of the Punjab Courts Act XVIII of 1884, was pre- 
sented to the Chief Court on £Cth January )970. 
Before the petition came up for admission, that 
section was repealed by Act I of 1912 but the 
admitting Judge by a mere inadvertance and probably 
not having before his mind the Act Iof 1917, admitted 
it as an appeal under clause (1) (5) of the repealed 
section Ab the hearing of the appeal it was objected 
that asthe power of converting a revision into a 
further appeal had been taken away by the new 
Act, the order of the Judge was made without 
authority: 

Held, that although the Actof 1012 had taken 
away from the ( hief Court the power of converting 
a revision into а further appeal, yet under section 
40 ofthe Act of 1884, as amended by the Act of 
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1912, the petitioner had acquired an independent 
right of appeal when the appeal was admitted, and 
that as that right was subsisting on that date, the 
appeal could be treated as properly admitted under 
that section. [p. 359, col. 2,] 


Nur Din v. Musammat Jhando, 23 Ind. Cas. 85: 44 
P.L. В. 1914; 89 P. W. R.1914, Hukam Chand v. 
Jindo Bai, 28 Ind. Cas. 109: 129a P. L. В. 1914; 90 
P. W. R. 1914 and Surju Mal v Asram, 23 Ind. Cas. 
451; 160 P. L. R. 1914 150 P. W. R. 1014, distin. 
guished. 

Second appeal from the desree of tha 
Divisional Judge, Hoshiarpur, dáted the 24th 
November 1911, affirming that of the District 
Judge, Kangra, dated the 3lst Joly 1911. 


The Hon’ble Pandit Sheo Narain, R. B, 
for the Appellant. 
Bakhshi Tek Ohand, fcr the Respondente. 


JUDGMENT.—This was a suit for the 
recovery of ровкеввіор over 522 kanals and 4 
marlas of land situated in Mahal Negban 
belonging io Lamba басп Дарт. At ore 
time it was in the possession of Balahia 
Gojars under а peculiar tenure known aa 
menhara, In Sambet 1918 His Highness 
Maharaja Partab Chand made a "grant of the 
tenure (menhara) to Mian Dalia. The doeu- 
ment cresting the grant is not availatle 
but a copy ofthe khewot prepared at the 
revised Settlement of 1:68 relating to Mauza 
Mabal Nagban bas been filed in whioh tte 
words contained in tke grant are reproduced, 
Below tke uenal entries of the khewat tle 
following statement is found sppended:— 

No yent is paid to the Raja Sahib, In 
other words it is тес “fres” tothe menharadar 
under tbe following gotta :— 


“Gonja, Negi of the Nagban is hereby in- 
formed under the osdzrs of His Highness 
Mabareja Partub Ohard that a Baglan 
Kko’a whichis a menhara and whieh was 
fcrmerly in posressicn of Ba'abia Gujars bnt 
now upcceupied has been granted іо Mien 
Delips, The said menhora in whieh the 
Balahia Gnjars ured to greze their eatile haa 
been granted to Dalipa end shall now be ueed 
by his she.Luffalocs. 


Written on the 22nd Sawan Sambat 1918, 
by order of Mian Kehr Chand.” ^ 


The plaintiff Raja Jai Chand is now the 
owner of the Mahal having sucseaded to the 
Jagir Lamba Gun on the death of his fathar. 
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The menharadar Mian О Ара ів also dead and 
as hir suescassors, his sons and ne»ohews, 
have sme into the possession of the land in 
dispute seliimiag the right to remain ia 
possession as menharalars, 

The plaintiff sued to ejest them on the 
geound that they had taken possession аз 
usurpers, The defendants contested the sait 
with the allegation that the grant їп favour 
of Dalipa created a heritsbls and ircevosabla 
right which had descanded to them as sush 
and that the plaintiff was 005 entitled to 
ejest them. Both oral and docimontary 
evidenes was produssd by the puirties in 
support of their respec'ive e»ntentions and 
the Oonrt of first instinss aftar а carefal 
analysis and eonsideration thereof decided in 
favour of tha defence anl dismisssd tha 
guit, 

' The plaintiff preferred an appeal to the 
lower Appellate Court which also took the 
same view and dismissed the appeal, The 
plaiatiff then sam» up tothe Chief Court and 
presanted a petition for revision under ses‘ion 
70, sud-sestion (1), elansa (a) of Ast XVIII 
of 1884, as no further appeal lay agaiast 
the dearce of the Divisional Oourt unče: 
the prov sions of sestion 4) of tha Ast. 


The jadgment of the Divisional Jaiga 
way dated the 24th Novambec 1911, Tho 
рэа far ravisioin wii filed in the 


Chief Oourt on. the 2)ch of Janusry 1912 
bib before і: wa) admitted, Paojib Aci 
No. IT of 1912 was.passsd by whish asstion 
70 of Act ХУШ of: 1834 was reperlel asd 
the provisions of session 40 of tha Ас: were 
materia'ly altered. The patition samo up for 
ad niswion ou tha 13th of F.brawy 19 2 
before а learnsd Judge of the Ohief Vout. Tha 
learned Juize bya mere inalvattoro», aad 
probab'y not having present before his 
mind the Aci I of 1912 whish had repsaled 
section 70 of tha old Aet, made the follow’ nz 
order: “Courts have concarre?, bit ths csa 
ia of som) importanc; gnd the decision miy 
govern oihar grants of tha kind, ani the 
material for establishing so sweaping а спзо п 
seems to be maagre.' 

“Admitted авап appeal under s:otion 72, 
sub secticn (1), elarss(b) and re'erred to s 
Division Beash." <This appeal has now some 
up for desision baforea us and Mr. Tek Ohand 
for tha reapandenis haz ғаівзі a preliminary 
objection to its hearing, Ніз coniea ion 
is that the valuation cf the suit being only 
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Rs. 522 no further appeal lay against the 
вопапггепё judgments of the lower Appellate 
Oourt and therefore a patition for revision was 
filed on behalf of the plaintiff under section 
70-(), (a). The power of sonverting а 
revision into a farther appeal under elause 
(b) of sub-sestion (1) of the above mentioned 
sestion had been taken away by Punjab 
Aet Icf 1912, therefore, the learned Judge 
who admitted the appeal on the 13th of 
February 1912 had no power todo as. In 
support of his sontention the learned Vakil 
has relied проп three decisions of tha Ohief 
Oourt reported as Nur Din v. Musammat 
Jhanto (1), Hukam Ohand v. Jinło Bai (2) 
and Surju Mal v, Asram (3). 

The faata of this ease, howaver, are some» 
what different from the faets of the eases 
relied upon. The petition for revision in 
this ease was filed within 90 days from the 
desree -of the lower Appellate Court and 
when the present appeal was admitted the 
period of 99 days had поё expired. Seetion 
40 of the Punjab Courts Ast provides that: 
"Au appeal shall Мө to the Chief Oourt from 
every dearee passed in appsal by any Court 
subordinate to the Chief Court on any of the 
grounds" mentioned in elacses (а), (b) and 
(с). Therefore, an appeal sould hava been 
admitted in the ease on the 18:Ь of February 
1912 when this appeal was admitted. Mr, 
Tek Ohand, however, argues that only those 
appeals will be governed by the present ses- 
tion-whieh relate to desrees passed after the 
eoming into foree of the prasent Aet I of 
1912.: Thia eantention is opposed to the 
рип wordiog of the sestion and in crier to 
givà: effeet to this eontention it will be 
nesessary to add to the  sestion tha 
worda: “After eoming into foree of this Aot" 
and thia sannot be done. Tae preliminary 
objection, therefore, sannot prevail and we 
overrule if. Wae treat the appeal as. having 
been properly admitted under ssation 40 
of Ast lof 1912 and proseed to deside it, 

The question to be desided ir, whether 
the grant in favour of Dalipa eonferred а 
heritable right upon him or not. In the 
graot’the tenure is described as menhara 


(1) 2з Ind, Cas, 85; 44 P, L. R. 1914; 89 P, W. R. 


19 4, 

(2) 28 Ind. Саз, 109; 129a P, L. R. 1914;90 P. W, 
R. 1214. 

«3) 23 Ind, Cas, 451; 160 P. І, В. 1914; 150 P, W, 
B, 1914, 
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tenure and Dalipa is mentioned as menhcradar, 
A daseription of this class of tenure is to be 
fourd in the Panjab Gazetteer and they are 
also found entered in the Settlement 
papere, In crder to determine tre nature cf 
these tenures it is nesessary, therefore, to 
examine closely the evidenee to be found in 
those resords. In the Settlement cf 1868 
the Settlement Offiser, after {making neses» 
sary enquiry, mede a detailed entry аз ќа this 
tenure in the wajib-ul-are relating to Mahal 
Nagban Jagir Lamba Gaun, The wajzb-ul-are 
is translated and printed at pages 2 and 3 
of the supplementary paper-book printed in 
this case, In clause 8 dealing with menhara 
and Soana tenures, the result of the inquiry, 
made Бу. the Settlement Officer, is 
given in detail, and it is recorded therein 
that: “The right of menharadars is herit. 
able. The Jagir is not competent to cust 
one and bestow the right on other.” Bat 
it is sontended on behalf of the plaintiff 
that the wab ul-are refers only to those 
menharadars who psy dues and whereas 
it is admitted in this ease that 
no dues areeither fixed cr are payable with 
respest to the menhara in dispute the wajib. 
ulcerg cannot apply to this menhara ten. 
ure, 

In our opinion the sircumstanca of the non- 
payment of ару duepreannot affeet the quez- 
tion. For if it ів а menhara tenure and as 
such it was granted to Mian Dalipa it 
must carry with it all the insidenta attasked 
.to ush tenures. The question is a 
question oof fact whieh had to tle 
determined on the evidense in the ease and 
both the Courts below have some to в concor. 
rent finding on the evidence that the tenure 
was intended to be bereditary and that, 
according to the custom relating to this 
tenure, the grant was irrevoeable. There 
was scm3 oral evidenee also given in 
the, ease whieh has been believed by the 
lower Appellate Court. It is not pcssible 


fcr us іп reeord appeal to hold that tke 
Ccurts kelow have  reerded в wrong 
finding on the evidence. These find. 


inga are binding upon this Court and cannot 
be interfered with. No question of law 
arises, 

The appeal must nceeccerily foil and we 
diemies it with ecate, 


° ЛҮ. .б. А, ` . P Р 
Apr eal dismissed, .. 
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BOMBAY HIGH COURT. 
Srconp Огт. Arrear No, 3992 or 1921, 
January 11, 1922. 
Present :—Sic Norman Masleod, KT., 
Ohief Justice, and Mr. Justise Coyajee. — 
BALVANT RANGNATH —PraiNTIFF— 
APPELLANT 
Versus 
BALA MALU AND OTAERS—UEFESDANIS 
. — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), О; XXI, r. 91 
—Eaecution of decree—Sale—Purchase-money, refund 
of, when can be obtained. 


Where after a sale in execution of a decree, the 
auction-purchaser discovers that the judgment-debtor 
had no saleable interest in the property sold, he must 
get the sale set aside under O. XXI, r. 91 of the 
Civil Procedure Code, before he can obtain the right 
to vid а refund of the purchase-money. [p. 862, 
col. 2, 

Nannu Lal v. Bhagwan Das, 87 Ind. Cas. 9; 39 A 
314,14 A. L. J, 1210, Parvathi Ammat у, Govinda. 
sami Pillai, 80 Ind, Cas. 827; 39 М. 803 atp. 805; 
2 L, W, 861; 29 M. L, J. 467; (1916) M. W. N,- 797, 
followed. s 

Rustomji Ardeshir v. Vinayak Gangadhar, 7 Ind, 
Cas, 955; 85 В, 29; 12 Bom. L. R. 728, Бота Ally 
Khan v. Abdool Azeez, 5 I. A. 116; 3 C. 806, 2 0. L. R. 
529; 8 Suth. P. О. J. 519; 3 Sar. P. C. J. 818; 2 Ind, 
Jur. 420; 1 Ind Dec. (N. в.) 1097 (P. C.) and Sundara 
Gopalan v. Venkatavarada Ayyangar, 17 М. 228; 8 M, 
L. J. 293; 6 Ind. Dec. (м, s.) 158, referred to. 


Sesond appeal from the desision of the 
Disiriet Judge, Ahmednagar, in Appeal 
No. $5 cf 1920, reversing the deoree passed 
by the Subordinate Jndge at Newasa, in 
Civil Suit No. 158 of 1918. 

Mr. J. G. Hele, for the Appellant. 

Mr. A. G, Desar, for Respondent No, 4. 

JUDGMENT. 

Млсіхор, C. J.— The plaintiff brought 
this suit to resover possession of the suit 
land from the first three defendants, or, in 
the alternative, to reaover Rs, 417.9.0 
from the fourth defendant. The fourth 
defendant had obtained a mortgage-deeres 
on the 15th August 1918 in Snit No, 696 
cf 1910 . against defendants Nor, 5 
and 6 Sakharam and Tukaram. In 
the exeaution of that dearee, the suit land 
was sold by austion on the 3rd March 
1917. The plaintiff purehased it for 
Ra. 401 and his sale was eonfirmed on the 
23rd May 1917, He says that he got 
pcescession of the land  unobstrueted, but 


tke defendants allege that only symbolieal 


porression was obtained- and {Бе plaintiff, 
was never in aetnal possession cr Fahira, 
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*of the land. On the 28th August 1917, 
‘defendants Nos, } and 2 asserted their 
right to be їп possession of the land, 
whereupon the plaintiff filed Sait No. 28 
of 1917 in the Mamlatdar's Court whieh 
‘he lost. So he had to bring this uib. 

In ‘the Trist Oours it was found that 
defendants Nos. 1 to 3 had besn in 
possession as owners for more than twelve 
years and, therefore, the plaintiff eould 
not susseed as against them, The learned 
Judge passed a deeree for Rs, 407-6.0 and 
eosts against the fourth defendant relying 
on the desision in Rustomj! Ardeshir v. 
‘Vinayak Gangadhar (1). 

In appeal this desision was reversod 
by the District Julge who considered that 
the rule laid down in Rustomjt Ar leshir 
v. Vinayak Gang-dhar (1) bad no appli- 
cation to a sale in pursuense of a mort- 
gage deeree under О, XXXIV, that 
thera was no allegation of fraud, and that, 
therefore, there was no hasis fer the olaim 
to resover the purshase-money, 

Now, under О, ХХ), r 9], an 
auelion-purshsser at а Court sale in 
exeaution of а decree шву apply to the 
Court to set aside the sale on the groand 
that the judgment-debtor had no saleable 


interest in the ргор‹ ќу. cold, and the 
period of limitaticn fcr rush applieation 
is thirty daye. If the crier is made 


to set asida the sale, then the purehaser 
uoder r. 93 is entitled (o an order 
for re-payment of his purehase-money, 
with or without interssé as the Conrt 
may direct, against ary person to whom 
it has baen paid. The corresponding sec- 
tion in the Code of 1882 to O, XXI, r, 92, was 
sestion 315 whieh dirested :— 

“When a sale of immoveable properly 
is set aside under  seetion 8104, 312 
or 818 or when it is found that the 
judgment debtor had no saleable interest 
in the property whieh purported to be 
sold and the purehaser is for that reason 
deprived of it, the рогсһавег shall be 
entitled to resieve taek his purohass-money 
(with ог without interest as the.Court may 
direst) frem 
purchase-money bas been paid," 

lt will, therefore, be 1ioticed that a 
sorsiderable shange has been made in the 
law by the, Code of 1508, for the statutory 
; (1) Тай, Cas, 985; 35 B, 29; 12 Bom, D. В. 723. 
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right to fle a suit for resovery of the 
purchass-money has been taken away, 
lf it is found that the judgraent-debtor 
bad no saleable interest when the property 
was sold, the purchase-money  eannot be 
resovered until or unless the sale is -set 
aside. That is the construstion plased on. 
О, XXI, rr. 91 and 93 by the desision of 
the Allahabad High Oourt in Nannu Lal v. 
Bhagwan Das (2). The learned Judges re- 
marked at page L1L*:— 

"it is only neoersary to point out that 
thera is a marked differente in the terms 
of the present Cole of Civil Prosedure 
and tke Civil Procsdure Code of 1682. Sec- 
doa 315 of the latter Ast provided that 
tLe purchaser might get back the pur- 
ehase-money when a sale hed been sst 
aside under sections 310A, 312 ог 313, 
or when it was found that the judgment: 
debtor had no saleable interest in the 
property whieh is purported to be sold and 
the purshaser was for that reason deprived 
of it. We have already pointed out 
thet, onder the provisions of tke present 
Code, it is only when the sale hes been 
sst aside that the purchase-money cin be 
returned... Ав regards sales under a desree 
of a Court, there is no warranty of title 
either by the decree holder or by the 
Coart. In the sase of Гога) Ally Khan 


v. 402001 Azeez (3) their Lordships re- 
marked :—'Now it `s, of eourse, perfectly 
elesr that when the properiy hes been 


01а under a regular exeeution, and the 
purchaser is afterwards evieted under a 
titls paramount to that of the judgment. 
debtor, he has no remedy against either 
the Sheriff or the judgment-creditor.’ " 

The same point was dealt with in 
Farvathi Ammal v. Govindasamt Pillai (4), 
In that ease tbe Court-sale was set aside 
on ecconnt of irregularities in its «ondaot 
perpetrated by the deoresholder. The 
purehaser thereupon fled a suit for a 
teturn of the poundage-fees not returned 
to hm ard interest on the purehesa-money 
paid by kim. lt was held that a suit 


(2) 37 Ind, Cas. 9; 39 A. 114; 14 A. L. J, 1218. 

18) БІ. А. 116; 3 C. 806; 2 C. L. R. 520; 8. Suth. P. 
С. J. 519; 8 Sar. P. C J. 818; 2 Ind cur. 426; 1 Ind, 
Dec, (м. в.) 1097 (P. C.). 

(4; 30 Ind, Cas 827; 39 М, 803 at p. 805; 2 L. W, 
861, 29 M. L. J. 467: (1915) M. W. М. 797. 
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was maintainable for the resovery of the 
same. The argument for the appellant 
was that the plaintiff shou'd Fave sought 
'pedrtess in execut‘on and that a separate suit 
did not lie. Their Lordships sail:— 

“Тһе present Code aontains no provision 
regarding the right of the purehaser to 
obtain a refond of his purchase-money 
without applying fo set aside the salo 
when it is subsequently found that the 
judgment-debtcr had no saleable interest 
in the property. It may be, as suggested 
by Mr. Ramachandra Ayyar for the re- 
spondent, that urless the purshacer - seeks 
the a'd of the Court to set aside the 
sale, hə has no remedy against the dasres- 
holder. lt was laid down by the Judicial 
Committee in Dorib Ally Khan v. Abdoo! 
Aseec (3) that there was no warranty 
of title in Oourt-sales: see also Sundara 
Gopalan v. Venkatavarada — Ayyangar (5). 
The right of action to obtain a refund ecnse- 
quent on the want of saleable interest in the 

_jndgment debtcr is nct в right inhering in 
| a purehaser, batis the creature of a Statute, 
andthe right thus conferred ein only be 
excreised within the limitations presoribed. 
“Gonscquertly, without getting the dsl» set 
aside through Court, the purchaser. has no 
‘ight of ation." 

rt he eare relicd проп by the appellant, 
Lustonji. Ardeshir v. Vinryak Gargadtar (1) 
was a esso от дег ike Code of 1842 being 
Bes rd Appeal No. 472 of 19.9, His Lord- 
ship the Chief Justice sai’: — 

“We think, however, that the right of the 
piaintiif to ma'‘ntain a suit is made elear Ly 
the provi:i-ns of the Civil Prosedure Code in 
the manner indieated in Sandra Gopalan v. 
Venkatavarada Ayyingar (5), Under the Civil 
Prosedure Code &n implied warranty of some 
raleable interest when the right, title and 
interest of a judgment-debtor ia pat up for 
saleis implied, and the purchaser's right 
tased therecu to a return under certain condi- 
tions of ihe purehase- money whieh ‘has been 
reseived by the judgment-sreditor is -reoog- 
nizad.” . 

I doubt very mush whether there was 
any nesessity to base ihe right given by 
the Legislature under the old Code of 1882 


(5) 17 M. 22F; 8 M. L. 7, 293; 6 Ind Гео. (х. в.) 
158. 
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to a purchaser to filea suitto resover his 
purchase-money ор а warranty, But for 
ihe purpose of this ease we. are bound 
by the provisions of the Oode of 1908, and it 
seems to me we should follow the cases of 
Мактан Lal v, Bhagwan Das (2) and  Parcaihi 
Ammal v.Govindasamt Pillai (4), whish deeida 
that an avation-purehaser at à Court sale, 
should he get nothing from his purohase, 
must get the sale set aside under r. 91 
before he can obtain the гів. ёо ask for a 
refund of the рогеһаве money. Не can 
nodonbtedly maintain a suit against the 
judgment debtor on any ground whieh is 
open {о him in law, sneh as fraud or 
misreprerentatior; but sneh a elam would 
depend on different evicense,- and would 
be entirely of a different oharac‘er to the 
present suit. No frand or misrepresentation 
was alleged in the plaint, and the only 
ground on which the plaintiff sought relief 
was that, after he purehased the property, 
he discovered that other persons were en- 
titled to it. Therefore, the deeision of the 
Distrist Jndga is right and ‘the appeal 
must be dismissed with costs. 
Oorasrr, J.—I agree. 


W.O. А 
Appeal dismtstea 


LAHORE HIGH COURT. 
Вх сояр Огул, APPEAL No, 2468 or 1915, 
May 24,1919. 
Tressnt :— Mr. Justiee Brcadway and 
Mr. Justiee Abdul Raoof, 
JAI RAM Aa» D ANOTBEg—PLAINTIFFS— 
APPELLANTS 
verius 
TELU AND CTHERS— DFFENDANTS— 


RE. PONDENTS. 
Custom—Alienation by widow—Compromise by 
husband's collateral — Consideration — Compromise, 
whether binding on succsssors of collateral. 


When doubtful questions of Jaw or of fact have 
arisen b*tween two parties and each of them has 
agreed to waive what he honestly believes to be his 
lawful claim in whole or in part, the transaction 


Vel. LXVII) 
TAI BAM v, TELU, 
amounts to & compromise, the waiver or abandon. 
ment on either side furnishing the consideration, 
provided, of course, that both parties had equal 
knowledge of the facts and equal opportunities of 
ascertaining their rights. [р 364, col. 1.] 
Consequently, where a collateral entitled to object 
to an alienation enters into a compromise іп good 
faith believing it to be the best in the circumstances 
and for the protection of the estate, the compromise 
is binding on his successors-in-interest. [p. 364, 


cols. 1 & 2.] 
Buta v Khuda Bakhsh, 97 Р. R. 1006; 184 P. L. R. 


1906; 102 P. W. B, 1906, referred to. 

Sesond appeal from the decree of the Dic- 
triet Judge, Ambala, dated the 26th July 
1915, reversing that cf the Subordinate 
Judge, Ambala, datedthe 22nd Mareh 1915. 


‘Dr. Muhammad Iqbal, for the Appellants. 

Lala Shamoir Chau for Lala Fakir Chand, 
for Respondents Nos. 1 and 2, 

JUDGMENT.—The faots of this case 
ars tbese. One Nand Бат died on the 
28th of November 19С4 leaving him surviv- 
ing a widow named Musammat Laehhmi 
tut no issue. Musammet Laehhmi suscseded 
to her deceased husband’s estateand muta- 
tion was effected in her name on the 21st of 
December 1£04, 

On the 7th of August 1907 one Ram 
Rattan filcd ап  applieation before the 
Revenue Authorities asking that Musammat 
Lashhmi’s name should be strusk off and 
that he, asa collateral of Nand Ram, should 
be bronght on to the Revenue Records as 
owner. It was alleged that Musammat 
Lashhmi had foifeiled her life-interest as 
she had married опе Daya Ram by Karcwa2, 
The Karewa marriage was denied and Ram 
Rattan’s spplisaticon was dismissed. He 
therenpon instituted a eivil suit on the 29:h 
August 1907 c'aiming to be entitled to sasce- 
ed to Nand Ram’s property on the ground 
that Musammat Lashhmi had re married, 
He obtained a desree whieh was, however, 
reversed on appeal and bissnit dismissed, it 
being held thatthe Karewa marriage had not 
been proved. 

A ecuple of years later Musammat Lachhmi 
cold 129 b'ghas 1 brtw 1 of land to Telu, son of 
Daya Ram above-name?, and mortgaged 9 
bighas 14 biswas to Карогів, These transas- 
tions were oral ones and, when it was sought 
to have the lands mutated in aaesordanee 
with them, Ram Rattan again eame forward 
and protested alleging that these alienations 
were fiotitious and. without nesessity ani 
threatening to institute proesedings. In the 
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course of the mu'ation proseedings the parties 
ec me io terms and a eomprcmise was entered 
into. There is no ceed of aompromise but 
the terms are entered in an order pasced by 
the Reverus Authorities.  Assording to thia 
arrangement Ram Rattan undertook to 
resogu'za the twoalienations while Musammat 
Lachhmi, admitting the Karewz, made over 
all the remaining property of the deseaced 
Nand Ram to Ram Rattan. This arrangement 
was given ¢fieat to and Ram Rattan by virtue 
of it eame into possession of practieally lalf 
of Nand Ram’s estate, 

On the 28th of May 1913 Puran and Jai 
Ram, grandsons of Rim Rattan, instituted 
ihe prerent suit elaiming possession of 138 
bighas 15 6iswas of land sold and mcrtgaged by 
Musammat Lacbhmi as stated above. It was 
alleged that Musammat Laohhmi had no right 
toalienate this property, whieh was anseatral, 
without legal nesessity, and that they, as 
collaterals of the deceased Nand Ram, were 
entitled to possession, Musammat Laahhmi 
having marricd Daya Ram by Karewa, The 
principal defendantr, who were Telu and 
Kaporia, while admittirg the Karewa 
marriage, pleaded the eompromise entered 
into by Ram Rattan and eontended that hia 
grandsons, plaintiffe, were bound by it. The 
primary Oouri granted the plaintifs а 
dseree holding tkat the two transastions 
were without necessity and that the plaintiffs 
were not bound bythe somrromise entered 
into by their grandfather, Оп appeal the 
larped Disiriet Judge tcok а different view 
and, holding that the pla ntiffs were bound 
by the ecmpromise, dismi-sed their suit, 
They have thereupon ccme up tə this Court 
іп second apperl through Dr. Muhammad 
Jabal ard we have heard Mr. Shamiir 
Chand cn behalf of the respondents, 


The point for determination is, whether 
or not the plaintiffs-appellants are bound by 
the compromise entered into by the'r grand. 
father Ram Rattan. Dr. Muhammad Iqbal 
contended that, inasmuch as Musammat 
Lachhmi by her marriage with Daya Ram 
had forfeited all her claims to Nand Ram's 
cs'ate the compromi:e entered into by Ram 
Rattan was wholly without consideration 
and was, thersfore, uot binding on his clients, 
16 seems to us, however, that this contention 
cannot prevail It has to be borne in mind 
that, at th3 tims when the eompromise was 
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ANNA NARAYAN PAYGI U, MADBYAMA Ўто ТУТТА PARABPARA, 


entered into Ram Rattan had-already attempt- 
ed unsuccessfully to prove that Musammat 
Lachhmi had married Daya Ram by Karewz 
This matter had been soncluded and it was, 
therefore, impossible for him to re-open ib. 
All that he could do was to  attaok the 
two alienations on the ground that they 
were withoat legal necessity and, therefore, 
did not affect his reversionary rights. 
Whether or not he could have succeeded in 
establishing his claim was, of course, proble- 
matical and would have depended on the 
eireumstauces in which the said alienaiions 
were made. In any event, 16 meant litiga'ion 
which would have cost money. By giving up 
the suit and acknowledging these transactions 
he obtained possession of the remainder of 
Nand Ram's property at onea whereas he 
would have had to wait for this property till 
the death of Musammat Lashhmi. As a mattor 
bf fast, he has predeceased Musammat Lacshhmi 
80 that he sould never have some into posses- 
sion of any portion of Nand Ram’: estate, 
That there was.sonsideration for the sompro- 
mise is, therefore, evident. Ds, Muhammad 
Tabal eontended that the admission as to the 
Karewa marriage showed that Musammet 
Liehhmi and her aliences were taking undue 
advantage of Ham Rattan'a ignoranse. It 
ів, howev.r, quite olear that Ram Bittan was 
well aware of the faet that Матта 
Lashhmi kai‘ re married although he kad 
been unable to prove the faet. The position 
was p:culiar and when doubtful questions of 
law or of fast have arisan between two parties 
and eash of them has agreed to wa'vo what 
he honestly believes t» b3 his lawful elaim in 
whole cr in part the transastion amounts to a 
sompromise, the waiver or abandonment on 
either side furnishing the consideration, 
provided, of course, that both parties had 
equal knowledge of the fasts and equal 
opportunities of asesrtaining their rights. 
Hereit seems to us that both parties were 
fully aware of the true sirenmstanses and 
each party waived a right and that, therefore, 
there was sonisderation emanating fron both 
sides. . in these sirenmstances, we are unable 
to see.that the sompromise was not a valid 
ore. We also think that this sompromise was 
binding on the present plaintiffs appellantr,for, 
in our opinion, Ram Rattan entered into. this 
sompromise in good faith believing it to be 


the best in the sirenmatanees and for the - 


protestion of the estate. Nor. ean We say. 


that in the then existing sireumstanses it 
was unreasonable. In our view wa “are 
fortified by Buta v. Khuda Bakhsh (1). 

We assordingly dismiss this appeal with 
costs, 
. BN. Appeal -dismiseed, 


(1) 97 P. R. (923; 134 P. L. В. 1903; 102 P. W, R. 
1€06. А 


BOMBAY HIGH COURT. 
Ssecosp Оті, ApePzAL, No. 694 oF 1920, . 
January 12, 1922. 

Present: -Bir Norman Maeleod, KT, — 
Ohief Justica, and Mr. Jastice Coyajae. 
ANNA NARAYAN PAVGI— 
PEAINTIEF —ÁPPA2LLANT 
versus 
MADHYAMA STHITITILA PARASPARA 
&c. MANDALI ano OrBERS—DEFE£SDANIS — 
RESPONDENTS, 

Qourt-fee—Suit for money against several defendants 
—Decree against one—Appeal—Decree sought against 


remaining defendants—Appeal, valuation of-—Court-jee - 
payable, 


Where ina money suit against a large number of 
defendants, the plaintiff obtains a decree against 
only one of them, and he appeals seeking to get a 
decree against the remaining defendants, he is not 
entitled to value his appeal as if he was suing for a 
mere declaration, namely, that the decree obtained 
byhim was binding against the other defendants also. 
The appeal must be valued on the original claim and 
Court-fee paid on that amount on the memorandum 
of appeal. (p. 365, col 2,] 

Zinnatunnissa Khatun v. Girindra Nath Mukerjee, 
30 0.788, distinguished. 

Ramasami v. Bubbusami, 13 М, 603; 4 Ind Dec. 
(x. s ) 1086, approved. 

Second appeal from the desision of the 
Distrist Judgr, Poona, in Appeal No. 60 
of 1919, confirming the desree pissed by the 
First Olass Sabordinats Jnige at Poona, 
in Civil Suit No. 336 of 19:6, 


Messrs. G. N. Thakor and D, O. Verkur, for 
the Appellant. 

Mr. G. B. Ohtiale, for Raspondent No. 2 

Mr. N. У. Go'hale, for Respondent No. 3 

Mr. D. A. Tuljapurkar, 
No. 4. 

Mr, K. V. Josht, for Rsspondent No. 7 

Mr. P. B. Shingne, foe Esspondent No. 9. 

Mr. 3. Y, Abhyankar, for Respondent 
No. 10, 


fo: Responisnt 


Vol, LXViI] 
KUNJ LAL t, GULAB БАМ, Я 


JUDGMENT.—The plaintiff filed this 
suit against ten defendarts ёз recover a 
sum of Rs. 4,617-40, А desree was pasted 
agairsti the first defendant orly by the Trial 
Court, and an appeal against that deeres 
was dismissed by the Distriat Judge. The 
plaintiff has now filed a second appeal 
against that deeree, and «літа to value 
his appeal as if he waa suing merely for 
a deelaratiop, namely, that the deoree passed 
by: the Trial Court was birding against 
the other defendants also, This eontention 
seems to hava forni favour with the 
Taxing Offiser, who relied upon the desision 
in Zinnatunnissa Khatun v, Girindra Nath 
Mukeriee (1) whieh has nothing whatevar 
to do with the point raised by the appel. 
lant in this ease. Thera the suit was 
filed originally for a deelaration that а certain 
desree was ineffestual ard inoperative 
aga'nst the plaintiffs, 

.In this ease there is a money suit 
against a large number of defendants, and the 
plaintiff having only got a desree against 
ore of them, seeks to get a decree againat the 
remaining defendants The only order, 
therefore, that this Court; eould pass, 
if the -appellant:is sasessaful, would be: that 
fhe remaining defendants should pay the 
amount elaimed to the plaintiff, Е: 

The same question samé up for deeision 
before the High Oourt о? Madras in Rama- 
sami v. Subbusami (2). There the suit waa 
“filed upon a bypotheeation-bond exeeuted by 
the first defendant, Tte son adopted by the 
deceased husband of the first defendant was 
made a party, and he elaimed that the debt 
was not binding on him. The first Court 
passed a decree against both the defendants, 
In apreal, the second defendant was cxonerat- 
ed, The plaintiff preferred a tesond appeal 
against the sesond defendant as sole respond- 
ent and affixed to the memorandum of 
appeal a ten.rupees stamp ав if a deolaratory 
deeree was sought, The judgment was as 
follows :— 


“The appeal is substantially to establish 
the plaintiffs’ right to render the hypothe. 
seated property belonging to the seeond 
defendant liable to ba sold in satisfastion of 


(1) 80 C. 788. 
: (2) 18 М, 698; 4 Ind, Deo. (s.s) 1063. 
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the debi elaimed in the suit, The Court- 
fees payable must, therefore, be eslenlated on 
this amcunt,” i | 

It is, therefore, elear that the  deeiaion 
of the Taxing Offiter was wrong, and the 
sppellant eanrot, by saying that he ia 
asking for a dealaration that the deeree passed 
againtt the first defendant is binding against 
the other defendante, get rid of tho faet 
that he is asking this Ocurt to pass a 
money deoree against the other deferdants. 
The appeal, therefore, has been wrongly 
valued, ard it may be noted that when 
the fret appeal was fled to the Distrist Ocurt, 
it was not valued on this basie, but was 


valued on the criginal olain. The appellant, 


therefore, must repay the Court-fee whieh 
was refuaded. A week’s time is allowed for 
making this payment, 

т, С, А, 


Order accordingly. 


LAHORE HIGH COURT. 
Seconp Civic Arrea No, 2943 or 1916, 
November 17, 1921. 
Present i—Mr, Justica LeRcssignol and 
Mr. Justice Campbell, 
KUNJ LAL—DzFINDANT—APPELLANT 
р versus 
. GULAB RAM AND orsmas — PrAUTIFFA — 
RESPONDENTS. 
Limitation Act (IX of 1908), Sch. I, Arts. 61, 81, 


applicability of— General and particular articles—Suit 
to "fecover money paid as surety— Limitation, 


An article in the Schedule to the Limitation Act 
containing a particular provision must be applied in 
preference to an article containing a gereral pro- 
vision, wherever possible. [p. 866, col. 2.] 

One P., a gomashta of the plaintiff firm stood surety 
for a judgment-debtor. Certain property of the firn: 
was eventually held liable for the satisfaction of the 
deoree. In order to save the property from sale, the 
panne ына satisfied the decree and sued. the 

efendant, the principal debtor, for re 
sum which they had paid: , COPIER, ENS 

Held, that the suit was governed by Arti 
and not by Article 61 of Schedule I to the nee 
Act [p. 308, col. 2.] 


Second appeal from the deeree of the 
Distriet Judge, Ferozepore, dated the l4 
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Auguat 1916, varying that cf the Subordinate 
Judge, Second Class, Fercz»pore, dated the 
7th February 1916, 

Lala Мо Sagar, R. S., and Mr. Baj 
Krishna and Lala Jagan Nath, for the Appel- 
lant, 

Mr. Manohar Lal, for the Respondents, 

JUDGMENT.—On the 26th August 1£02 
one Kunj Lal was arrested at Jaitu Mandi in 
the Nabha State in eonnection with a civil 
slaim against him in that State by a firm 
named Ratti Ram- Mani Ram. He was released 
the same day on another person, Pokhar Mal, 
standing surety for him for the amcuat of 
the claim, Pokhar Mal was gumoshta of the 
firm Tej Ram-Ram Karn, After these 
рговевйїп за suit was Icdged sgainst Кї] 
Lalina Nabha Oourt and desreed against 
him ez ратів on 13th Desember 1802. A note 
appended to the dcoree referred to objestions 
by Naurarg Rai of the firm Tej Ram-Ram 
Karp, one of the present plaintiffs, and 
resorded that that firm's property would not 
be liable for the amount of the decree if it 
were found (a) that Pokhar Mal was not 
the ситез. іа of the firm, and (b) that the 
house property pledged by Pokhar Mal in 
Besurity belonged to the firm, but that if 
Pokhar Mal was the firm's agent and could 
by trade custom bind his prineipals they 
would be liable. 

Butsequently, as fcund by the Distriet 
Judge, against whose order this second appeal 
is preferred, the firm Tej Ram-Ram Karn 
was held by the Nabha Courts to be liable 
and in order to save their property from 
forsed sale the proprietors sompromised 
with the deeree holder and satisfied the 
decree against Kunj Lal by payment on 23rd 
Marah 1508, 

'On the 10ih Mareh 1914 the plaintiffs, 
proprietors of the frm Tej Ram. Ram Karn, 
sued Kunj Lal in the Court of the Subcrdi- 
nate Judge for what they paid plus interest, 
obtained a desree in the first Oourt for the 
principal, and were suesessful on appeal to 
the Distrist Judge for interest in addition. 
The defendant Kunj Lal also appealed and 
his appeal was dismissed. 

Kunj Lal has preferred a second appeal 
on various grounds insluding that of limita- 
tion on which we hold that he must sueeeed. 

The learned District Judge was of opinion. 
that Artiele 61 of the Limitation Act govern- 
pd the euit, the period for whieh in the 
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Panjab is six years. It was contended 
bafore him and it is sontended before us 
that the Artisle applisable is 81, The 
Distriet Judge applied Articla 61 on the 
ground that the plaintiffs were not the 
original sureties, and that they were merely 
held liable for the astions of Pokhar Mal who 
had given his personal seeurity. We are 
uaable to assent to this reasoning. The 
plaintiffs came ints Court arsarting that they 
had been obliged to pay money as sureties 
to the defendants, doerea-holders, Their 
whole cause of aetion was that they had 
bean treated as sureties for Kunj Lal and 
had paid as such. ; 

Artisle 61 is the general Artielo and 
Article 81 ons of a subsequent series of 
particular Artiales specifying various situa: 
tions in whish mone; is paid by a plaintiff 
for a defendant. It is а principle well-estab. 
lished that the particular Artirla mu:t be 
applied in preferenca to tha general Artisle 
wherever possible. Hera wa arə quite clear 
thit the suit cf the plaintiffs was one by 
sureties against the principal debtor for 
whish the pariod of limitation was three 
years from the. date of payment, to the 
craditor, The suit having been filed a few. 
days short of six years after the date pf 
payment is out of time, А 

We acsept the appeal, set aside the dseree’ 
of the lower Appellate curt and order that 
the suit of the plaintiffs be dismissed with 
costs throughout. 


Z, Е. 
Apreal uccepied, 
BOMBAY HIGH'COURT. 
Civit, EXTRAORDINARY APPLIOATION No, 123 
or 1921. 


January 11, 1922, 
Present ;—Sir Norman Maoleod, Кт,, 
Ohief Justise, and Mr. Justica Coyajee. 
VALI MAHOMED HAMAD—Puannirr— 
APPLICANT 
versus 
G. I. P, RAILWAY — DEFENDANTS — 
OPPONENT, 
Railway Qompsnj—Common  carrier—Goods, cone 


Val, LXVII] 
BADLU t, SREO GAAND. 


signment of, for саттаде—Оотітасі, nature of —Goods 
lost in transit —Railway Company, liability of. 


Where goods are consigned toa Railway Company 
to be carried from one station to another, the 
contract is that the goods should be carried by the 
nearest route. Ifthe Railway Company, to suit their 
convenience, carry the goods by another and longer 
route, which offers far more opportunity for loss to 
ocour, they are bound to notify the consignor, so 
as to give him an opportunity of deciding whether 
he should sign the Risk Note in Form Bor not, and 
their failure to do so will render them liable for any 
Joss which may occur, [p. 367, col. 2.] 


Civil Extraordinary Applisafion sgainst 
the deeision of the First Olass Subordinate 
Judge at Jalgaon, in Small Cause Sait 
No. 1137 of 19.0, 

.Mr, I, J. Sopher for Mr. M, B. Ashtsputre, 
for the 4 pplieant, 

Sir Thomas Ntrangman, Advocate. @anaral, 
instructed by Mossra, Не & Co., for tha 
Opponenis. + 

JUDGMENT,—Tais маз a suit filed by 
the consignee cf certain goods whieh were 
delivered to the South Indian Railway 
Company, to be carried from Sevoy Petoy, 
a station on the South Indian Railway, to 
Jalgaon, a station on the defendant Railway 
Company. Admittedly, when the gocda 
arrived at Jalgaon, the oil of fourteen ting 
had been removed and lost to the consignes. 
The sonsignor bad signed a Risk Notein the 
Form В, and во ће G. I. P, Railway Oom- 
pany wonld not ba liable for any such 
loss, unless it sould be shown to haya 
osesurred owing to the wilfal negleat of 
their servante, provided the goods were 
earricd in ascordanco with the contrast of 
carriage, 16 was proved that the waggon 
eontaining the plaintifi’s goods instead of 
travelling along the shortest route ша Dhond 
and Manmad was sarried to Kalyan, and 
thenee to Jalgaon, Thera was evidenee 
that the Station Master of Kalyan had to 
put fresh seals on the waggon sontaining 
the plaintiff's goods and. that would point 
to the loss having ocsurrad between Kalyan 
and Dhond. The learned Judge found that 
there was no evidenee to show that the 
Company agreed to sarry the eonsignment 
via Dhond and Manmad, and that the only 
agreement was to eatry the gcols viz 
Raichor, He alao wasof opinion that the 
sarriago via Kalyan was more attractive to 
the plaintiff besause there was only one 
junction on the route va Kalyan while by 
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the other route there wera two, tiz, Dhond 
and Manmad. Не forgot the fact thatthe 
gocds-train had tobe marshalledat Lanowli 
апа re-marshalled at Karjat before it arrived 
at Kalyan, and that the same prosess would 
have to ba repeated at Kaara and Igat- 
puri on the way from Kalyanto Jalgaon, 
and, therefore, instead of that route being 
more attraetiva to the plaintiff, there would 
be many mora cpportunities for the loss to 
oscur than on the routa «22 Dhond and 
Manmad. It seems obvious that the contract 
was to carry ths goods by the nearast route, 
and that if the Railway Comrauy, to suit their 
sonyeniencs wished t» earry the goods bya 
longer route which offered far more opportun- 
ity for the loss to ossur, they wera bound to 
give notise to the eonsiguor so as to give him 
an opportunity of desiding whether ha should 
sign the Risk Nota in Form B or not. The 
evidense also shows that the route via Dhond ` 
and Manmad would bethe usual route for 
goods eoming from Southern India via Ra‘char 
and that, asa matter of fact, tho eharges were 
recovered from the plaintiff as if the goods 
had travelled vi2 Dhond ani Manmad, It 
seems to us, therefore, that the Company by 
sarrying the goods via Kalyan went outside 
the:tarma of the contract and sould no longer 
rely on the protection afforded by the Risk 
Note so as to be absolved from liability for 
tke: loss whioh oseurred. Therefore, the 
deiree diamissing the suit must bə set aside 
and there must baa desree for the plaintiff 
with costs throughout. 
W,0, A, 
Rule made absolute, 


LAHORE HIGH OOURT. 
Secoxp Civan Appgat No, 170 or 1918, 
November 28, 1921. 

Present :— Mr. Justisa Abdul Raoof aad 
Mr, Justiee Martineau. 
BADLU asp OTH£R3—PLüGAINTIFES ~e 
APPELLANTS 
versus 
SH 20 OHAND AND OTABRI—DEFENDANTS 
RESFOADENTS, 
Contrict Act (IX of 1872), з, 63—Contract, declares 


868. 
BADLU 0. ВИКО CHAND, 


to be void — Payment made under contract, recovery of. 


A portion. of an occupancy tenancy was mortgaged 
ioone H, for Rs. 410, and the remainder was mort- 
gaged. to the landlords for Ез. 820, Plaintiff pur- 
chased the mortgagee rights of H. and subsequently 
purchased the ocoupancy rights ofthe tenant. He 
then applied to the Bevenue Authorities for redemp- 
tion of the mortgage in favour of the landlords and 
obtained’ an order directing redemption. In pur- 
suance of this order he deposited Hs, 820 which were 
paid to the landlords, Subsequently the landlords 
sued for cancellation of the sale in favour of the 
plaintiff and obtained a decree whereunder they 
recovered possession of the tenancy, Plaintiff there- 
upon sued the landlords for recovery of the amounts 
which he had paid to H. and to the landlords: 

Held, (1) that the plaintiff could not recover 


"d money which he had paid-to Н.; [р. 868, col. 


arr that under the provisions of section 66 of the 
Contract Act the plaintiff was entitled to recovor 
from the landlords the money which he had paid to 
them under the sale which had been - declared: to be 


void. Гр. 868, col, 2.] 

Sesond appeal from a deoree cf tbe 
Distriet Judge, Karnal, dated the 5th 
Ostober 1917, reversing that of the Senior 
Subordinate Judge, Karnal, dated the эһ 
June 1916. 

Mr. De Dayal, for the Appellants, 

Mr. N. О. Mehra, for the Raspondents, 


JUDGMENT,—Badlu, an 
tenant, sold his cesupancy rights for 
Rs, 2,400 to Karta, predeeessor.in title of 
plaintiff. Kerta had previously purehased 
the mortgage rights in в part of 8 
tenaney from Hirde Ram, defendant No. 


for Ra. 410; he cesupancy rights in "M ы; 


rert of tbe land were under mortgage to 
some of ‘the landlords, namely to defendants 
Nos, 1 to 5, whose sharges amounted to 
Re, 820 and the pksintiffe, after the death 
of Karte, applied to the Assistant Colleetor 
to have the land redeemed from them. 
Ramji Lal, defendant No. 3, appeared ard 
objected that the sale by Badlu to Karta 
was invalid and deslined to receive the 
mortgage-money. The plaintiffs, however, 
deposited the mensy,.and -warrants for 
delivery of possession of the land were 
iestied: The plaintiffs were риё іп posses- 
sion and defendants Ncs. 1 to 5 then 
reseived the mortgage-money which had been 
deposited, 

After, this the ‘landlords, including defend. 
anis Nos. 1 to 5 and 10, sued to contest 
the sale by Badla -and obtained a deores 
for its eancellation and for the eviction of 
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the plaintifs, and obteived possession of 
ihe land in exesulion, Ў 

The plaintiffs, having been dispossessed, 
brcught the present süit for the return of 
their. money. The First Court held that 
they’ were entitled to reaover from defend. 
ants Nos. 1 to 5 and 10 the Has. 410 
which they had paid to Hirde Ram for 
the mortgage rights which they bad pur- 
shared, and the Es 820 whieh they had 
paid for redeeming the land from defends 
anta Nos, 1 to 5, and it acsordingly 
pasted a deereefor Ri. 1,260, On appeal 
the Distrist Judge dismissed the tuit, hold: 
ing that the  prineiple, of caveat emptor 
applied, as the purshaser from  Baclá 
should have known that the sale by Badla 
Was voidable at the instance of the land: 
lord, and that the plaintiffs were, therefore, 
not entitled to a refund of the money. 
whish they had paid, The plaintiffs have 
preferred a second appeal to this Court. 

We do not see how they are entitled 
to resover the sum of Rs, 410 whieh their 
predesessor Karta paid to Hirde Ram in 
sousideration for the purehase of the mort: 
gageo iights before ke yurchased the 
oseupansy rigbts -from Badly. Bat with 
regard to the sum of Rs. £20 wa are of 
opinion that the -appeal must sneseed. 
Defendants Nos. 1 to 5, having dispossessed 
the plaintiffs of the land, cannot bs allowed 
to keep both the land and the money 


* which was paid to them for its redemption, 


and tbe plaintiffs are entilled to & refund 
of the Rs, 820 under section, 65. of the 
Contrast Aet. The learned District: Judge 
says that that seetion does. not apply 
bee&use the contract of sala was not void 
and was not dissovered to be :void,. but 
he has failed-to- notica that geation -65 
spplies where a- eontrast, thongh:not void 
when it was made, , afterwavda .beeomes 
void, ns is-tho ense here. -The salé ‘by: 
Badla, though originally. only voidabley’ 
became void when the landlords got their 
decree for its earcallstion, and under seos 
tion 65 of the Contrast Act they are bound 
to refund the money. whieh the рое 
paid them, з 

` We, therefore, aesapt the appeal, reverse. 
the desree of the lower Appellate Oourt; 
and. give the plaintiffs a deores for Rs, E205 
of whish Rs. 205- will-b: payable by: 
defendant No.1, Rs, 205 by defendants Nos, 27 
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avd 3, Rs. 205 by. defendant? No.’ 4 and 
Re. 205 by defendant No. 5. “:,Defendants 


Nos. 1 {о.б will pay plaintiffe’ costs "om 
Rs. 820 in all the Ccurta. 
Appeal accep'ed. 


Z, К. И 
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AND OTHEKS— RESPeONDENT:, 

“Civil Procedure Code (Act Y of 1908), ss. 144, 
161, О. XXI, vr. 68,-6l—8Sale in execution of decree 
— Money deposited, by auction-purchuser ` rateably 
distributed among creditors—Judgment-debtor!s objec.’ 
tion to sale disallowed but finally decreed — Auction- 
purchaser deprived of sale-property—Application 
for ‘restitution under s. 144, Civil Procedure Oode, 
if lies—Inherent powers of Court under 8. 161, Civil 
Procedure Code, when to be invoked, 


Restitution can only be granted under section 144, 
Civil Procedure Code, on the application of a party to 
the “decree varied or reversed.” The applicant must 
be a party entitled to some benefit by way of restitu. 
tion, 
entitled to the benefit, (р. 870, col. 2; p. 372, col. 2.] 

Section 151 of the Civil Procedure Code “should 


not be invoked to cover an order which only sets 


tight one injustice by the infliction of another, or, 
as it is said, robs Peter in order ‘to pay Paul. The 
extraordinary powers conferred by this section 
should not be exercised where the equities are evenly 
balanced. [p. 871, col. 2,] 

A claim petition .by a judgment-debtor, under 
О. XXT, г. 68, Civil Procedure Code, on the ground. 
that the property attached in execution of decree 
against him was trust property, was disallowed 
under r. 6!. The judgment-debtor, however, filed. 
a regular suit and obtained a decree declaring 
that the property was trust property and that, 
therefore, it was not liable to be proceeded against, 
In the meantime, the property was sold ab Court 
auction and the price paid by the auotion-purchaser' 
was distributed rateably among several ` decree- 
holders, whose decrees were recorded as satisfied. 

Upon obtaining’ the decree declaring that the 
property was trust property’ and, therefore, not 
liable to attachment and -sale the judgment-debtor 
obtained re-delivery of the property under section’ 


144, Civil Procedure ‘Code, and when the suction. 
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purchaser was deprived of the property he claimed 
back his money from the various decree-holdera 
who had received it rateably, In the meantime, 
their decrees had become time-barred : 

Held, that the auction-purchaser could not invoke’ ` 
to his aid the provisions of * 

(1) section 144, Civil Procedure Code, inasmuch аз 

(a the decree in execution of which the prop. 
erty was sold had not been reversed; 

(b) the aaction.purchaser was not а -party to the 
order by which the objection-petition under 
О. XXI, г, 58, was disallowed under г. -61; 
nor could he be treated as the legal repre. 
sentative of the judgment-debtor; 

Veyindramuthy Pillai v. Mayu Nadan, 64 Ind. Cas, 
209: 43 M. 107; (1919) M, W. N. 881; 21 M, L T. 3215. 
83 M. L. J. 82 (Е, B *, referred to. кы 

(c) the order which was subsequently varied by 
the declaratory deoree was the one made’ 
upon the claim petition and notan order. 
that was passed on the execution petition: 
for attachment and sale of the property ; 

' (d) that the order disallowing the judgment. 
debtor's objection under О. XXI, т. 61, was’ 
not a decree ; 

Ramanadan Chettiar v. Levvai Marakayar, 98 M. 
195; 10 M. L. J. 655 8 Ind Deo (м. в) 536 (F. B.) and 
Budruddeen Sahib v. Abdul Rahim Sahib, 81 M. 125;; 
18 M, L. 4. 21; 3 M. L. T. 325, referred to. . 

(2) section 151, Civil Procadare Code, because, 

(a) the rofund was asked for from persons who 
had nothing to do with the auction-sale, but. 
merely profited by it, inthe way of rateable 
digtribution under the orders of a Conrt; 

Nepal Chandra Bhattacharjee v. Ramendra Nae 
Chatravarty, 24 Ind. Càs. 881, distinguished. 

(b) the decrees had. become time-barred, and if 
restitution was ordered the decroo-holders 
would be deprived of the fruits of their 
deorees and this hardship would result to 
them though no blame attached to them, 


Appeals against the orders of the District 
Court, Madara, in Appeal Suits Nos, 474 and 
475 of 1918 aud 101 and 102 of 1919, pre. 
ferred against the orders of the Court of tha 
Principal D'striet Mun if, Madara, in Civil 
Miscellaneous Petition Nos. 291 and 289 
of 1918 (Small Cause Suit No, 274 of 1911 
on the file of the Court of the Subordinate 
Juige, Madura). 

Petitions, uoder section 115 of Act V. of 
1908, praying the High, Court to revise the: 
orders of the Distriet Court, Madura, іа. 
Appeil Saits Nos. 474 aud 475 of 1918, 
aud 101 and 102 of 1919, preferred against 
the orders of. the Court of the Principal 
District Mansif, Madura, in Civil Misoel- 
laneous Petitions Nos, 294 and 289 of 1918. 
(Small Oause Suit No. 274 of 1911 on 
the file of the Court of tha Subordinata Jugo, 
Madura.) 

"FAOTS appear from, the judgment. 

Mr. К, V. Krishnaswami Aiyar, for the Ape 
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pellants. — Sestion 144applies tothe applieation 
by the auetion-purehagers for restitution as it 
was the order for attaehment and sale that 
* was virtually superseded by the desree in 
Original Suit No. 58 of 19:4, The order 
that was reversed is a desree, The appel. 
Yants must be deemed to be parties to the 
proseedinga as. the representatives of tbe 
judgment.debtor. See Veyindramuihu Pillai 
v. Maya Nadan (Y) In any ease, they were 
parties to the reversing deeree. That is 
auffieient to entitle them to the benefit of 
seotion 144, Civil Prosedure Code. 

Asan alternative, the applisation sould be 
gustained under the more elastic provisions of 
gestion 151, Civil: Prosedure Code. That 
gestion sould be invoked to ret right an 

obvious injustite, Nepal Chandra Bhatta. 
Ghar ee v. Ramendra Nath Ohakravasty (2) and 
Kedar Nath v. Jai Berhma (3). 

Mr. К. S. Jeyarama Atyar (with him Mr. 
K. Rajah Aiyar), for the Respondente.— 
The applisation is unsustainable under 
both sections 144 and 151, Civil Pro. 
eedure Code. The former does not apply 
as the decree in the small eause suit was 
Seither varied nor reversed by the deoree in 
the rvit instituted under О. XXI, т. 61, 
Civil Prccedure Code. The appellants were, 
besides, not parties to the earlier proeeedings, 
As repzesentatiges of judgment-debtore, if 
they eculd be treated as sush, they bava no 
right to restitution of moneys paid to tie 
latter’s ereditore. 
| Seetion 751, Civil Prosedure Code, could 
not ba invoked aa the appellanta «an elaim no 
tquity against the respondents. 
who should re-imburse the austion-purebarers. 
dre the judgment debtorr. The decrees bave 
now besome time barred and it is obvi usly 
inequitable to deprive them of tbe fruits of 
their deerees. Gadi Neelavent v. Morappareddt. 
garé Narayana Reddi (4), Mohide.n Ibrahim 
x. Mahawed Meera Levvat (5), Gopüseiti 
Narayanaswamy Naidu Garu v. Kuncpira u 
Ohina Venkata Бази (6). 


(1) 64 Ind. Саз, 209; 43 М, 107; aot W.NC 


881; 26 M. L. T. 893; 38 M. L. 3 82, 
(2) 24' Ind. Cas. 884. 
(3) 87 Ind, Cas. 863; (1917) Pat. 152,8 P. L.W, 


238. 
(4) 53 Ind, Cas, 847; 43 M. 94; 37 M. L. J. 599; 26 
M. 1 T. 877; 10 L. W. €08; (1920) M. W. N: 19 


F. B). 

: (5) 17 Ind. Cag.,487; 28 M. L, J. 487,12 M. L T. 
491; (1912) М, W. М. 1180. 

~ (€) 84 Ind, Oas, 7/4, 4E. W, 4CO, 
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The right to restitution possesssd by the 
suction- purchaser under the old Code Cseetion 
815) bas been specially removed by the 
new Ocde, (O. XXT, r. 98). 

JUDGMENT, 

Avviso, Orra, О. J.—Appellants in this 
case are purebasers in Court austion, who 
bave been deprived of their properties owing 
to their cancellation of the sales and who 
now веек restitution of the snms paid by 
them which have been rateably distributed 
among certain persons (respondents) held. 
ing decrees against the judgment.debtors. 
Ths District Munsif directed these .persons 
to refond to appellants the amounts re- 
ceived by them; but his crder wes set 
aside on appeal to the Distrist Judge, 
who held that appellants’ were not entitled 
to restitution cither under rection 144 of the 
Civil Procedure Code or with reference to the 
Court's inherent powers under gestion 151 of 
the Civil Procedure Code. 

The fasts of the ease, so far as they are ne- 
вєввагу for dispocal of these apreale, are these: 
—The properties were attached and bronght 
io sale in execution of the desres in Small: 
Oause Suit No. 2740f 1911 ор the file of the 
Court of the Subordinate Judge of Madura 
against one Mariappan Ohetty. His tona 
who on his death were made parties in. 
executicn, presented a claim petition (Execu- 
tion Petition No. 539 of 1922) under O. XXI, 
r. 58 to the effeet that the properties were 
trust properties in their hands and not liab'e 
under the decree, This was dismissed, snd 
the rele proceeded. The son”, however, filed 
a suit (Original Snit No. 53 of 1914 on.the 
file of the Court of the Subordinate Judge of 
Ramnad) end ultimately obtained a decree 
des'aring that ths properties were, trurt 
properties and not liable to be proseeded 
against or sold in execution .of . the 
decree in Small Oause Suit No. 274 of 
19:11. They then obtained re delivery cf the 
properties with mesre profits under section 
144 of the Cede of Civil Prosedure. . The first 
quettion is whether appellants, the auction- 
rurebasers, are also entitled to ay-il them- 
selves of its .provisione.. 

Та my opinion, the Distriat. Judge . has 
rightly held that they are not, looking to the 
terms of the sestion. ` Restitution gan only 
be granted under seotion 144 oa the, appliea« 
tion of в rarty to the “deeree varied rr 
reverted,” What was- this deeree? The- 
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Distrist Мапа who desided in appellant’s 
favcur did so on the footing that if was the 
order for attashment and sale, and that this 
order was superseded by the decree in Origin- 
al Suit No. 58 of 1914, "The appeal was also 
argued before us on this basis. Bat the 
appellants were no parties tə the order 
for sale; nor were they parties to the order 
dismissing Execution Petit'on No. 539 
of 1912, whieh might be suggested on the 
alternative as the "decree varied or reversed.” 
The learned Vakil hzs argued that they may 
be treated as the representatives cf the 
judgmert.debtors on the strength of the Full 
Bench judgment in Veyindramuthu Fillat v. 
Maya Nadan (1). It may be remarked that 
theae jucgmenis did not lay down that the 
auction-purchasar should in all circumstances 
and for all purposes be entitled to pose as the 
representative of ‘the judgment debtor. But 
apartfrom this, such а eharacter would be 
of no avail io appellants here. As representa- 
tives of judgment-debtors who were the sue- 
eessors-in interest of Mariappan Chetty they 
would have no elaim e:ther in law cr equity 
to resover the amonnts paid over by the 
Court to the respondents in satisfaetion of the 
дес:еєв whieh the lait»r had obtained against 
Mariappan Oketty and which were binding on 
his sons. 


As an alternative, it is argued thit the 


order of the D'striet Munsif may be support- 
ed аз one passad in the exereise of the 
inherent powers bf'the Court under tec'ion 
151 of the Code of Civil Peccedure, Rolianee 
is placed on a deci ion of a Banch of the 
Calentta High Court reported as Nepal 
Chandra Ehattachurjee v. Ramendra Nath 
Ohakravasty (2) in which refuni of the price 
raid was direeted to be made by a deeree- 
holder to an auction purchaser whore sale was 
set aside after confirmation, and who hai in 
consequence lort the properties purchased, 
The deeree holder in that case was the pər. 
son responsible for wrongfully bringing the 
properties to sale. In the present case refund 
is asked for from persons who had nothing to 
do with eausing the austion.sale, bnt merely 
‘profited by it, in the way of rateable distri- 
bution under the ordera of the Court. This 
distinction seems to me to be of eonsiderable 
imporianee in eonnestion with the exercise 
of extraordinary powers which are of a pirely 
equitable and diseretionary nature. In the 
present ease it is pointed out by Mr, Jeyarama 
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Aiyar for respondents that the persona who iu 
equity should re-imburse the auetion- purehas- 
ers are the jadgment debtors. Respond- 
ents’ desrees have been resorded аз satisfied 
by the payment of the sums sought to ke 
recovered and the deerees themselves are now 
long time-barred. Thia is not denied. The 
D'striet Muusif'a order, therefore, only com- 
pensates tha appellants for the loss of their 
money at the expenses of equally inncoent 
parties and it sertainly seems to me that the 
extraordinary powers sonferrad by sestion 151 
for the ends of jastise and to prevent abuse 
of the process of the Court should not be ine 
voked where the equities are so evenly 
balansed. 

The learned Vakil for respondents has 
quoted several eases Gadi Neelavent v. Marap- 
pareddigart Narayana Reddi (4), Mohideen 
Ibrahim v. Mahamed Veera Levoat (5) and 
Gopisetii Narayaneswamy Naidu Qaru v. 
Kunaparaja Ohina Venkata Ram (6) as 
authorities agaiast the applisation of section 
151 of the Oode of Civil Prosedure to the 
presént case, I do not propose to discuss them 
because I feel strongly that the section should 
not ba invoked to eover an order whish 
only seta right on3 injustice by the inflietion 
of axiother or, as it is said, robs Peter in order 
to pay Paul. 

I would dismiss the appeals with ecsts and 
als the revision petitions without costs, 

VENEATASUBBA Rao, J.— Two questions have 
been argued before us. The appe'llint con- 
tended, fi st, that his applisation came within 
the terms of sestion 141, Civil Procedure 
Code. He argued, весоп у, that if section 
144 did not apply, we should, in the exercise 
of our inherent powers, grant him relief under 
gestion 151 of the Code, 

A decree was passed in Small Cause Suit 
No. 274 of 1911, Madara Sub-Oourt, against 
one Mariappan Obetty, and he having died 
his tons were made parties in exsontion proe 
caedings. The decree.holier then attached 
certain items of properties, and Магіарра!в 
sons preferred an objection under Order XXI, 
rule 98, on the ground that the properties 
attached were trast properties. The objeetion 
was disallowed, and the properties were sold 
and the appellant purehased them in Court- 
auction. The appellant paid the purchase. 
money into Coarb and the money so paid wag 
rateably distributed among several deeree- 
holders inciuding the dceree heller who bad 


379 
R? JA RAO 0. ANANTHAMARAYANAM CHEITY, 


brought the property to sale. In the msan-, 
time Mariappan's sons fiied a regular suit 
фә sət aside the order made under Order XXI, 
rule 61, disallowing the objeetion above refer: 
red tp. The svit was presumably filed under 
Order XXI, rule 63, and by a decree made in 
that suit the sontentions of Mariappan’s sons 
thaf the propertiss were trust properties in 
their hands was upheld. Thereupon they 
made an application to the Court for the 
recovery of possession of tbe properties sold 
from the appellant and oktiined an order for 
possession and recovered the properties from 
the appellant. 

Theappellant now says that as he bas heen 
déprived of the properties, he is entitled to 
get- baok the amount he paid iato Oourt from 
the various deeree. holders, 

I shall first deal with the question: Does 
the applieation lie under cestion 144? 
Seotion 144 cannot apply unless there із a 
deeree that hae been subsequsnt]y reversed or 
varied. It is elear that the decree in Small 
Oanre Suit No. 274 of 1911 has neither been 
varied ror.rcversed. It har, therefore, been 
argued on behalf of the appeliant that the order 
of the Court disallowing the objesetion of 
judgment-debtors was tubsequenily reveraed 
by the decree іп the regular suit, and that 
the order that was so reversed is a deeree, I 
am unable to ascapt this contention, Tha 
judgment debtor's objcciion to the attaeh- 
ment on the ground that they held the prop- 
erties ав irustees was made under Order 
XXI, rule 58 and an order made upon tkis 
objection under Order ХХІ, rule 61 із nota 
decrea under section 2 of Civil Prosedures Code 
and is not, therefore, appealab!e, See Rama- 
nathan Ohettiar v. Levvat Marakoyar (7) alto 
Budrudeen Sahib v. Abdul Rahim Sahib (8). 
It will be further notised that the order that 
«as subsequently varied wes theone made орсп 
the elaim petition and not an order that was 
passed on the execution reliticn for attaeh- 
ment and sale of the properties, The D's. 
trict Munsif who ordered restitniicn in favour 
of the aprellant arsamed that the order that 
was subsequently varied amounted to a deerce 
and Leld that cestion 144 was applieable. І 
am of opiron that his view is erroneous and 
that section 144 does not apply. 

` There isa further reason for holding tkat 
1 (7) § 8 M. 196,10«M, D. J. 64;8 Ind. Deo. (х. s.) 
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section 144 is not applicable. 
that the order wbish was reversed was & 
decree, the appellant was nota party йо the 
order whish disallowed the objection pf the 
judgment-debtors, The applicant under Вео- 
tion 144 must bs a "party entitled to any 
benefit by way of restitution." It is not 
ruffieient that be is merely a person 
entitled to the benefit. That thia is tha 
right onstrusticn will appear from .the 
oirsumstanses that 8 later portion of the 
ec otion refers to ‘the parties” being plaecd 
"in ihe positicn whieh they would have 
ocoupied but for such deeree or sueh part 
thereof as has keen varied or reversed.” 
It is, therefore, ncoossary to examine whether 
the appellant. was a party to the order 
reversed. It has been argued on b's 
behalf that tko2gh the auetion purehaser 
was not as sueh a party to the order he 
must be deemed to be a party as the 
legal representative cf the judgment. debtors, 
I am unable to acsept this eontention and 
I hold for the reasons stated by his Lord. 
ship the Officiating Ohief Justica, with 
whioh I respectfully agree, that the appel- 
lant is not the legal representative of the 
judgment-debtors. 

The appellant has further eontended that 


Assu ning. 


it is во аіеоё that the applicant was a- 


party to the reversing deeree though һе 
was rot party to the desree reversed; in 
other words, that the fact that he was a 
party to the regular suit filed under 
Order XXI, rule 63 confers upon him the 
right to apply under section 144, although 
he was not a party to the proeeeding 
under Order ХХІ, rule 58. This eontention, 
in my opinion, is absolately untenable, 
The words of the seetion аге ircipable of 
being construed in this manner, 

The only question that remains to te 
desided is whether in the cireumstanees 
the appellant can invoke the yjrovisions 
of sestion 151 in his favour, The ге» 
spondent has contended before св that there 
was no warranty of title at a Court sale 


and ihe appellant baving purehased the 


right, titls and interest of the judgment. 
debtors «annot get baek the amount he 
paid iato Court on his being deprived of. 
the possession of the property whish he. 
parebased. He has further sontended tt at 


. 


vncit saction 818 of the Oode of Civil, 


Peceedare, 18.2, _ the 


austion. purchaser, 
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had à right to receive back his purshase- 
money: when it was found -tbat the judgment- 
debtor bad ro ealeable interest in the 
property whieh was purported to be sold; 
but that under the corresponding rule ‘of 
the Code of 1908 (Order XXI, ruls 93) the 
Buetion-purehaser does not possess such a 
right and the respondent, therefore, argues 
that the right of the auetion-purshaser to 
resover.the purehase.money having been 
specially sonferred upon him by the Civil 
Prosedure Code of 1882, and having been 
taken away by the Code of 1908, it must 
be assumed that in law the austion- 
purehaser has no such- right and that, 
therefore, the power of the Oourt under 
section 151 should not be  exereised for 
the purpose of sonferring upon the appel. 
lant the rights whioh he does not possess 
under the law, I think it is unneseasary 
to deside this question as I am prepared ta 
held that the appellant sasnot even other- 
wise invoke, in the sireumstanses of the 
case, the provisions of seation 151 for his 
benefit. It has been pointed out to us 
. that the desrees against .the judgment- 
debtors have besome time barred, If 
restitution ir, therefore, ordered the deeree- 
holders will be deprived of the fruits of 
their deerces and this hardship will result 
to them although it is admitted that no 
blame attaches to them, In this view ths 
eases cited -by the appellant, Kedar Nath v. 
Jai: Berhma (8) aid Nepal Ohardra Bhatta- 
hores. ч, -Ramendra Nath Ohakracarty | (2), 
do-rot epply. 

I woul!, therefore, dismiss the ipsas 
with eost, and also the revision petitions 
without cosis. 

M. 0 P. 
BD 


Appeal dismissed; 
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A license in respect of an abadi plot is revocable ab 
will by the grantor unless the licensee is'proteoted 
by section 60 of the Easements Act or section 203 of 
the Land Revenue Act (II of 1917) or the wajib-ul- 
arz of the village. 


Appeal from the decree of the Diatriet 


Judge, Hoshangabad, dated the 27th 
November 1920, in Civil Арэва) No. 105 of 
1920. 


FAOTS appear from the following jadg- 
ment of the Distrist Judge, Hoshangabad, in 
Civil Appeal No, 105 of 1920, dated the 27th 
November 1920, 

“This is an appeal agaist. the deeras passed 
in Suit No. 295 of1919 dated 30th June 
1920 in the Oourt of the Munsif, Sohagpur. 
The suit was for possession of a site and 
the removal of a superstrueture erested 
on it by the defendant. The site was an 
abadi site in Monza Jhalon. Plaintiff 
alleged that the site was given to him by 
Ohowdhri Khubshand, decaased, on payment 
of nasrana ; that it was given to him and 
Murlidhar jointly but on & mutual partition 
of property this part fell to him so he 
alone brought this suit. In May 1919 the 
defendant built a house on this site, whera 
the plaintiff has been in the habit of 
sultivating monsoon crops, and thus dispos- 
sessed him, Dafendant denied that tha 
plaintiff was ever given alieense to oseupy 
this site and, even if he was, that the 
docu ment (Exhibit P.1) purports to erento 
a lease in perpetuity of a gift, aud is, 
therefcre, void for want of registration ; the 
defendant built his house as he was in law: 
ful possession of the land, and, finally, the 
plaintiff was not а tenant of the defendant'a 
mahal and was liable to be sjested at will 
as the site was vacant. Defendant also 
denied that the lane in suit was the same 
as mentioned in Exhibit P.l. The lower 
Court passed a Meares i in favour of the plainte 
iff. * 

Mr. О. B. Rs for us к 

Mr, J. бел, for the Respondent. 

JUDGMENT,— Thes Pleader for the paint: 
if, who isthe appallant here, admitted, or 
rather pleaded, оп the 24th of Februiry 

920 that he was a lisensee of the defend- 
ant in resp3s6 of the cb:di plot in anit, 
and the fasts of the exse and still more the 
letter from the defendant ташат оп 
which the plaintiff's titla reste, filed ag 
Exhibit P 1, maka 16 mainfest that he nevar 
held the land in any othor sapaeity, The 
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.lieense is revoeable at'^will by the grantor 
nnless the lisensee is proteated by sestion 
60 of the Easements Ast or sestion 203 of 
the Land Revente Ast (II of 1917) or..the 
wgiib-ul are of the village. As the land 
has been uader cultivation for scm; fifteen 
years neither of these Acts nor the wajib. 
ul-are on give him any protection. The 
врреві is ascsordingly dismissed -and the 
appellant must psy all the soste. 
&, В. D. 4preal dismissed. 





` LAHORE HIGH COURT. 
Szooxp Огт, Arpaan No. 3229 or 19,7. 
` ' Desember 14, 1921. 
‘Traceat:—Mr. Justice Chevis and 
"Mr. Justice Campbell, 
RAHMAT KHAN AND OrBERS—PLAINTIFII, 
— APPELLANTS 
versus 
NAZIR AHMAD, MIKOR son AND Leagan > 
Repaeseat.tive OF BARKAT ALI, AND : 


orHERs— DEF sNDANTS— RESPONDENTS, 
Custom —Adoption —Brother's grandson “Мать Raj- 
puts of Hoshiarpur Tahsil—Riwaj-i-am, entry in— 
Baradarzada garibi, whether includes brother's grand- 
son, 


` Among Naru Bajputs of the Hoshiarpur Tahsil the 
adoption of a brother's grandson ig valid by custom. 
The term baradarzada даті is wide enough to 
include a brother's grandson. А 
n ‘Seeond appeal from à deere. of. the 
dilitional District Judge, Hoshiarpur, at 
ullandur, dated the 15th Ostoter 1917, 
reversing that of the Snbordinate Judge, 
Sesond Class, Hoshiarpur, dated the 30th 
Mareh 1917. . 
. Bakhshi Tek Ohand, for the Appellants, 
., Lala Каа: Ohand, for the Respondents. 
‚ JUDGMENT.—This suit relates to the 
estate of the late Sandal Khan who adopted 
„Barkat AL, grandson of Jangi Khan, brother 
of Sandal ‘Khan, by a deed of adoption 
registered on the 13th Mareh 1907, Sandal 
Khan had another brother, Karam Bakhsh, 
whose deseendants are the ‘plaintiffs. The 
. plaintiffs claim half the estate, denying the 
fastum of adoption and alleging that if 
Shere was any adoption it is invalid by 
,eustom, “Sandal Khan also exeouted a deed 
р ‘of gift of certain land in favour of Barkat 
Ali, This deed was registered on the 8:h 
„of February -1913, Sandal Khan died in 
. danüary 19:6 and this suit was brought 
_c@bout three months after bis death, 
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The Courts below have agreed, so far 
as the deed of gift is. soncsrned holding 
that the land gifted by it. was the self. 
acquired property of. Sandal Khan and that 
he could do what he liked withit. They 
are also agresd as to the faetum of the 
adoption but as regarda the validity of 
the adoption they have differed, {һә 
First Court bolding the adoption to be 
invalid and the District Judge holdirg 16 
to be valid, So, the First Court gave the 
plaintiffs a partial desrse. but the learned 
District Juige in appeal dismissed the whole 
suit. 

. The plaintiffz, armed: with a ocoertifiaate, 


-have lodged a second appeal in this Court; 


and the important quostion is whether the 
the adoption is valid. 

Tha parties are Nara Rojpais of the 
Hoshiarpur Tahsil, In the Hoshiarpar 
Distriet sastom varies from.ose Tahsil .to 
another. So we must copfiae overselves to 
the eustom of the Hoshiarpur Таһа. -In 
the ,:2:aj 7 cm prepared for that Tahsil 
at the Settlement of 1834-85 in pnsawer Чо 
the question what sort.of relation san be 
adcpted by a Rajput, we read, go? lene wile ka 
rehtidar ko, сті barodargada howe ya 
dicht. a ya bhanja sub Ра һата muscwi het. 
In the sorresponning rtwa;-2 am -prepared 
at the resent Settlement of 1911.12 we- 
find exastly the same answer given except 
that the word 92770; fcllows the word 
baradare di instead of pressding it. It is 
sloar, therefore, that the word garibi is 
linked with the word baradaread1.. The 
learned Distriet Judge bas drawn a distinse 
tion between baradarzada and bhatija whieh 
we fail to follow. The aimple questign, 
however, is whether the term 917107 baradar. 
айд is wide enough to civer the casa of the 
grandson of: а brother, On behalf of the 
pliotiffs-appellantas Bakhebi Tek Ohand 
arguesthat the phrase may mean the son 
of a first eousin but that it eannot- possibly 
mean the grand«on of a nephew. The phrase 
qaribi.baradareada obviously must Ъз: some. 
thing somewhat wider than baradarzada, In 
eases of muesession in the Panjab we 
generally Bind that the nearness of relation- 
ship is aseertained by eounting back from 
the propo:iíus to the eommon aneestor, Thus 
the grandson of a brother would eonnt 
as a collateral in the sesond degres whils 
the son of а first sousin woull orly be 
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regarded asa ccllaferel in the third degree. 
It seems to us unreacorable to ворроєв that 
the term garibi Батайатгайл eould sover Ње 
case of a collateral inthe third- degree and 
yet be .too narrow to cover the oase of a 
collateral in the second degree. Onur opinion, 
therefore, is that the entry in the riwa.d-am 
does cover the ease of adoption of the grand- 
eon’ of a brother. This provision is in 
&seordanse with the ordinary custom of the 
Panjab, for ‘amongst tribes whish follow 
any ocstom of adoption a near eolliteral is 
generally eligible, whatever may be said as 
to daughter's sons and sister’s sons. Here we 
find the riwcj-i-am declarivg in favour of the 
adoption of both daughters’ sons and sisters’ 
sons and it wculd be unreasonable to suppose 
that thisiribs, while allowing the adoption 
of a daughter's son or a sister's son, refused 
fo allow the adoption of so near an agnata 
аз а brother’s grandson, The only thing 
that can be sail оп behalf of the appellants 
is that? although there are a few instances 
of the adoption of a brother’s s30, no parti 
eular instanca has been cited of theadoption 
of brother’s grandson. Sush eases must, 
however, be comparatively гага and, merely 
bàássuss.no instanee has been sited in support 
Of:*tBe" r/waj iam, we are not prepared 
to hold that the adoption is invalid - by 
custom, 

We uphold the desree of the learned 
Distrist'Jadge dismissing the suit and wa 
dismiss the appeal with eos!s. 

2. К, Arpéal dismissed. 


ee 


CALOUTTA HIGH COURT, 
LzrrEES PaTENT Арркаг No. 7 oy 1921, 
March 1, 1922, 

Present: —Justice Sir Asutosh Mookerjer, Кт, 
and Mr. Justice Cuming, 
PRATAP CHANDRA JANA 
— PLAINTIFF —APPELLANT 

versus . . 

Tar SECRETARY or STATE rog INDIA 
in COUNCIL — DEFENDANT— RESPONDENT, 
Bengal Tenancy Act (ҮТП of 1885), з. 03 B, 104 H 

104 G, Part П, Chapter X—Rent, settlement’ of— 
Record of Rights, entry in, conclusive—Public Demands 
Recovery Act (IL of 1918), sa, 4, 37—Supplementary cer- 
tificate, whether legal—Civil Procedure Code (Act V 
of оло 2 рио» of r. 2 in. Revenue 
б and? Au Re dg 
Оой Doer, ыма сыма, y meaning of- | Jurisdiction of 


When a settlement of rent has been made under 
Part II of Chapter X of the Bengal Tenancy Act no 
evidence is admissible to prove that rent is payable 
at a rate different from that entered in the rent-roll, 
[p. 878, col. 1.] 

Entries in & Record of Rights are conclusive, 
unless altered by means of a suit instituted under 
section 104-H, sub-section (2) within six months from 
the date of the certificate of final publication of the 
Record of Rights, or ifan appeal has been presented 
toa Revenue Authority under section 104 G. then 
within six months from the date of the disposal of 
such appeal. [p. 378, col. 1.) 

Ambica Charan v. Joy Chandra Ghosh, 4 Ind. Cas, 
470; 18 C. W. М. 210, Prasanna Kumar v. Rachimuddin 
Howladar, 15 Ind, Cas. 327; 17 О. W. N, 153, Baikuns 
tha Nath Ghose v. Sodananda Mohapatra [Prasanna 
Kumar), 46 1nd. Cas, 287; 28 О. W. N. 516, Prafulla 
Narain v. Palku Mahammad, 68 Ind. Сав, 122; 28 C, 
W. N. 880, approved. 

It is not open to the Revenue Authorities to issue 
а supplemental certificate for the period covered by 
a certificate previously issued under section 4 of 
the Public Demands Recovery Act [p. 878, col. 2.] 

The .principle recognised by Legislature in O. 
IT, r. 2 of the Civil Procedure Code has been held 
applicable to proceedings in Hevenue Courts for 
recovery of arrears of rent as also in cases of not 
merely deliberate relinquishment but also of acciden. 
tal or involuntary omission. [p. 879, col 1.] 

Madho Prakash Singh v. Murli Manohar, 5 A, 406; 
A. W. N, (1883; 92; 3 Ind, Deo. (х. в.) 408, Adhirant 
Narain Kumari ү. Raghu Mahapatro, 12 O. 60; 6 Ind. 
Dec. (м. 8.) 81, Moonshee Buzloor Ruheem v. Shums. 
oonnissa Begum, 11 М, І, А. 551 at p. 604; 8 W, R. Р, 
С. 2; 2 Suth Р C. J. 59; 2 Sar, P. О, J. 259; 20 E. R. 
208, referred to. А 

The “public demand" mentioned in section 4 and 
defined in section 8, clause (6), read with olause (7); 
of Schedule I includes a demand payable to the Col. 
lector by & person holding any interest in land when 
such demand is а condition of the use and enjoyment 
of the land. [p. 878, col. 2; p. 378, col, 1,] 

In cases where the action of the Revenue Author. 
ities is wholly unauthorised, section 37 of the Publia 
Demands Recovery Act, 1913, does not oust tha 
jurisdiction of the Civil Court to make a deolaration, 
to issue an injunotion or otherwise to grant adequate 
relief. [p. 879, col. 1.] 

Reajuddin v. Shahamutulla, 60 Ind, Cas, 759, Dhiraĵ 
Chandra Bose v. Hari Dasi Debi, 29 Ind, Cas. 290; 42 
I, А. 68; 42 C. 765; 19 О. W. М. 607; 28 М. L, J. 480; 
2 L., ҮҮ. 422(P. О,), referred to, 


Lettera Patent Appeal against the deeree of 
Justies Sir Syed Shamsul Huda, Kr, 
dated the 22nd of December 1920, in Sesond 
Appeal No, 1727 of 19.0. ‘ 

FAOTLS appear from the judgment, 

: Mr. D. 0. Maiti (with him Babu Apurba 
Oharan Mukherji), for the Appellant, 
—The plaintiff is the appellant. The 
appeal arises out of a suit for deslaration 
that certain  eertifisates issued by the 
Beeretary of State and the money realised 
thereunder were illegal, There were settles. 


"Rs £5 by mistake. 
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ment. proéecdings in 1910 and ‘the plaintiff 
‘was recorded as a tenant paying Ra 25 
and odd as rent, After that the Seeretary 
of State realised the amount for the year 
13 8 and thereafter. for 1319.20 by i issuing 
sertifisates. Thsn again they issued corti: 
fientes for Rs. 85 and realised the balanee 
for the previous years. The firat Court 
desrecd my suit. Tha lower Appellate 
Court; howéver, reversed that deoeree. Oa 
second ‘appeal to this Court, Huda, J, con- 
firmed the desision оѓ: һе lower Appellate 
Oourt.- The Seeretary of State was not 
entitled to realise the amount by issuing 
certificate under the law. Their eontentioa 
is that the rent was wrongly recsrded as 
I submit Hula, J., was 
wrong in heliing that seotion 104] of the 
Bengal Tenancy Aet dces not apply to the 
case becaüse- there’ waa no entry in the 
Reeord of Rights 43, finally published. The 
only -correction that has been made was 
made in the вору. kept in the khas mahal 
office, Му: submission ів that in Ohapter X 
of the. Bengal Tenancy’ Act, rections 101.109 
have been divided in "three parta, The 
first part ecntaina general provisions, the 
gecónd part : consists of sections 104-1043. 
andthe third-rart- consists of cestions 105.109, 
Tho- present case somes-under section 1(4J 
pf" the. Bengel Tepancy.. Act. Refers to 
sections‘ 103A; 103B,. 104F, of the Bengal 
Тепасоу Act. -The assessment rcli ought 
to bave been incorporated | in tbe Resord of 
Rights before it was nelly publ's*ed, 
Refers:to section 104] of tha Bengal 
Tenansy Act; Raj Mohan Guha v. Alam 
Gazi (1). That'cate is quite distinguishable 
froni the present case, This amendment: 
was. made by ‘the khos mahal Settlement 
Officer, I submit he has no power to make 
the amendment under tha Act aud, as a 
matter of faet, no amendment has ben 
inade of the Record: of Rights as finally 
published. Then comes the question as to 
whether the Seeretary of State can claim: 
the enhaused rent from me under see. 
tion 1043. Т -am sn oconpaney ryot 
and paid - .Rs. 25 as-rent. That has keen 
enharced to Rs, 85. I submit the ordinary. 
xules for. enhancement of rent in ease of, 
Doraganer ryots would apply to the present 

RD 4 

а) и pu. Cas, 279; 17 C, wW, N. 625; 160, L.. J. 


aed 


case, 2Previously, сейїйвиө was знай for 
4 years at Rs. 25 annas 7 per year. 
Subsequently, they slaimed К°, 89. I sub. 
wit suseessive issues of the eertifisate is 
allowed under the Pablis Damands Rosovary 
Ast. . ; 
[Moog:g;ze, J.— What is the provision 
under whish the eertifisate is issued P] 
Sestion 4 of the Pablie Damanda Raaovary: 
Ast empowers the issue of а eartifisate. 
The gaueral provisions of the Civil Pro. 
esdure Code would alio apply, Refers t> 
sestions 4, 5, О, Ii, r. 2 of the Oode 
of Civil  Próesdure.  Alhirani Narai+ 
Kumari v. H:ighu Mahap tro. (2), Madha 
Prakash Sings v. Murti Manohar (3), х 
Baba Dwurkanitth Ohakriviriy, Sanior 
Govarnment Pleader, (with him Babu Surendra 
Nath Guia, Janior Governmen* Pleadar), 
for the Respondent.— The Бэвога of Rights 
was finally published on 31st May 1910, 
There the rent із entered as Rs, 25 annas 7, 
That is inoorres5 baoxase it appears from 
a desision dated 27th Marsh 1909 that the. 
rent payable was Нз. 83. That deoisioa 
was between these parties by the Assistant 
Settlement Officer in a dispute case. . This 
was not insorporated in the finally published: 
Бэвога of Rights for some reason or - otber, 
The prosedura that оопа be followed 
was an application for correation of thg, 
entry to -the Board of Revenue under 
sestion 10% J, Bengal Tenaney Ast, Tha 
Oollestor dissovered the mistake ‘and ап, 
additional sertifisate was issued for. the 
eolleetion of the balanca. Thera із пә 
doukt that under the Pablie Damanda Rə- 
eovery Aet the jurisdistion of the ОП 
Conrt is confined to seetion 35. 
[Mooxsrsan, J.—Is it for the Civil Court 
to iayortigate whether the entry is eorrect 


or not ?] . ; 

I have been forsed to take пр 
that position. They same to the Civil 
Oourt. The Collestor did not noties that 


mistake in the Resord of- Rights as finally 
published. Tho facts of the particular 
case should be taken into sonsideration. 
I was bound to prcesed on the footing of 
that desision of the Assistant Settlement 
Officer, : 1 


(2126. 59; 6 Ind. Deo, (x. a.) 81. $ 
(3) 6 А. 403 (F, В.); A.W. №, (889) | 92; 8 ni; 
Deo. (x. 8) 406, 


* 
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- [Могкёвлзе; J.—You “sannot rebut section” 
7104]. | к: 
When rent has been settled and recorded 
the presumption may not he rebuttable.. 
Refers to Par.fulla Narain v. Palku Ma. 
Каттай (4) and Baikuntha Nath Ghose v.. 
Sodananda Mohapatra [Prasana Kumar] (5). 
In this ease the rent settled is Кв. 85, 

. [Mooxersex, J.—But you samt assume. 
ibat?) 3 А 

That is not a matter of assumption bnt 
of proof. Refers to section 103B of the 
Bengal Tenaney Act, 

[Mooxersux, J.— That does not apply.] 

No. There із a distinstion between ғез- 
tions 103B and 104J. You will draw & 
distinstion between rent that is settled and 
rent that is rceorded. 

(Mocxenszr, J.— Does not section 4 eon- 
template that the certificate should be for 
the entire amount Р] 

The eertifioate sould be  shallenged 
only under seotion 25, The Aet does 
not preelude tha Collestor from issuing 
another certi&oate if there is’ any mount 
due and is legally recoverable. 

- Mr. S. O. Май rer lied i in brief, 

JUDGMENT.—This is ап appeal under 
clause 15 of the Letters.Patent from the 
judgment of Mr. Justiee Huda in a suit 
for в deelàration that-a sertifieate issued 
under the Publis Damands. Resovery Aot, 
1913, was wrtra vives for refund of the 
amonnt reeovered thereunder, and for a 
permanent injunction to restrain the Ses- 
retary of State for India from the issue 
of similar sertifisates in future. The Court 
of first  instanse  deoreed the suit, On 
appeal the Subordinate Judge dismissed the 
suit, On sesond appeal to this Court, Mr, 
Justice Huda sonfirmed this decision. We 
are ‘now invited to hold that the suit 
had been’ rightly desreed by the Trial 
Court, as the proseedings of the Ravyenue 
Authorities were without jurisdiction. 

The faets material for the determination 
of the question in sontroveray may be 
bricfly outlined. The plaintiff holds a 
tenancy under the Sesretary of: State for 
Índia- within a temporarily settled area, 
The land was turveyed and the rent was 
settled under Part II of Ohapter X of-the 
Bengal Tenaney , Ast, and the Hssord.of 
‚ (4) 68 Ind, Casi 122; 23 О. W, N, £60. : 
05) 46 Ind, Сав, 287; 23 О, W. N, 516. ` - 


Righte, wbich was finally published on tha’ 
Bist May 1910, aontained an entry to 
the effest that the rent payable by the! 
defendant was Bs. 25.7 annas а year. 
Rent appears to have b3en réalised at this: 
rate for the year following the pnblisation 
of the resord. On the 314 May 1915 œ 
eertifisate was made under section 4 ot 
the Public Damands Recovery Ast, 1918; 
for a sum of Rs.54.15.3. The eectifisato 
set ont the details which showed that; 
calculated at the rate of Ra 257-9 por 
annum, the amount in arreara for the Ban: 
gali увагв`.1320, 1321 and 1322 amounted 
to Rs, 54.15.3, Subsequently, on the 4:h 
Deeember 1915, another oertifisate waa 
made for Rs, 220-6-3. This eortificate also 
sot out details whish showed that, oalcu. 
lated at the rate of Ез. #5 а year, a 
sum of Rs, 220.6-3 was due in respest of 
the years 1819, 1320, 1221 and 1£22, after 
dedustion of the amount sovered by the 
previous eertifisate and amisably paid. 
The Revenue Authorities precseded to sell 
the tenure in exesuiion of the second aer. 
tifieate, with the result that the plaintiff 
was compelled to deposit the amount elaim. 
ed and thereby to avert ‘the sale. Onthe 
23rd February 1918, the plaintiff eom: 
menesd this litigationon the allegation that 


‘the issus of the supplementary. oertifiente 


and the institution of _ proesedings for 
euforsement thereof were without jurisdietiorn 
On behalf of the Seeretary of State, tha 
suit was defended on the ground that the 
entry in the Record of Righ!s was erronecus, 
that rent had been settled at Rs. 85 а 
year in a dispute cass on the 27th Marah 
1909, and that this was overlooked when 
the rco:rd was finally prepared and publish. 
ed. Two queations theraupon emerged for 
sonsideration, namely, frit, whether it was 
eompetent to the Seoretary of Stata to 
raise the question of the asesuraey of 
the entry in the Reeord of Rights, and, 
sesondly, if the question of correctness of 
the eníry .was open for consideration, whe- 
ther it was eompstent to the Revenus Au: 
thorities. to make &supplemental etriifisata 
for the pericd covered by the first eertii 
fisate. The Oouris below have expressed 
divergent opinions upon these points, 

. As regards the firat question, the plaint. 
iff maintains that section 104.7 of the 
Bengal Tenaney Aet raises an irrebattable 
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presumption in favour of the entry in tke 
Record of Rights, This seetion provides that, 
sabjeet to the provision of seetion 104 H, 
all rents settled under seotions 104-A to 104-F 
and entered in а -Reeord of Rights finally 
published under sestion 103-A or settled 
under sestion 104 G, shall be deemed to 
have been correctly settled and to be fair 
and equitable rents within the meaning of 
the Bsngal Tenaney Act. The effeat of 
this provision is that when в settlement 
of rent has been made under Pari II of 
Ohapter X, ro evidense is admissible to 
prove that rent is payable at a rato differ- 
ent f:om that  enterel in the rent rəll, 
Section .108.B whish finds a place in Part 
I doesnot operate to modify the effest of 
gestion 104 J which finds a plase in Part 
JI. The substanca of the matter is that 
the entry in the Record of Rights is on. 
elusive, unless altered by mieans cf a suit 
instituted under seetion 104.H, sub-sestion 
2 within six months from the date of the 
eretiGoate of final publieation of the Resord 
of Rights or, if an appeal has been pre: 
sented tos Revenre Authority under seetion 
.104 G, then within six months from the 
date of the disposal of such appeal. The 
expression “deemed to have been eorreetly 
settled” would Бе meaningleme, if the 
entry raised only a rebuttable presumption. 
The view we take is in вевога with that 
adopted in Ambica Okaran v. Joy Ohandra 
Ghosh (6), Prasanna Kumar т. Rachimuddin 
Howladir (Y), Baikuntha "Nath Ghose v. 
Sodananda Mohapatra [Prasanna Kumar] (5), 
Profulla Narain т. Palku Mahammad 
(4). In the case before us the tie 
for the institution of a suit under sestion 
104-H, sub.seotion (2) expired on the 30th 
November 1910. Oa the other hand, the 


time for an appeal to the Superior Rsvenue : 


Authority expired on the 3186 July 1910, 
and the period prescribed for possible revision 
by the Board of Revenue terminated on the 
81st May 1912. The Revenue Anthorities 
havs not availed themselves of the normal 
procedure; they eannot now be permitted to 
re-open the matter and re-agitate the question 
in а different forum by way of defenee to an 
astion which the tenant has bsen obliged 


to institute by reason of the seizure of | 


his properties by summary prosess, - The 


© (6) 4 Ind. Cas. 470; 13 О, W. N. 210. 
> (7) 15. Iud, Cas, 827; 17 О, W, Ny 158, 


Record of Rights, finally published on the 
3let May 1910, his never bsen amended, 

and the time  preseribesd for amendment ` 
has elapsed. It appears that in 1915; 
after the issue of the first seertificate; 


-some Revenue Officer dissovared the incor» 


sistansy’ batween the decision of the Settle- 
ment Offiser in the dispute cas? dated 
the 27:h March 1909, and the: entry in 
the Record of Rights finally published om 
the 31st Msy 1910. He then proceeded 
to o:rresb the вору of the Reesrd of 
Rights whieh was in his eustody, and this 
was made the basis for the issne of the 
supplemental sertifioate. Tie  prosedu:e 
was manifestly unauthorised, The original 
record has never baen and can no longer 
be amended in acsordanee with law. There 
was thus no foundation for the issue of 
ihe supplemental cartifisate and the entry: 
in the Record of Rights mus} be deemed: 
conclusive between the Secretary cf State 
and the tenant. ` , 

As regards the second questior, the 
plaintiff maintains that, “even if it be 
assumed that the Ravenne Authorities are 
at liberty to establish now the inascuracy 
of the entry in the Record of Rights, it is 
rot open to them to issue a supplemental’ 
acrtificate for the period covered by the: 
certificate previously issued. We are -of 
opinion that this contention is of considers 
able forse. Section 4 of the Publis Damardy 
Recovery Ast, 1913, provides that when the 
Certificate Officer is eatisfied’ that any 
public demand psyable tothe Collector ів 
dus, he may sign а certificate, in the 
pressribed form, and stating that the 
demand is due, and sball causa the corti. 
fioate to be filed in his office. 16 is plain 
ibat the cartificate so filed is intended to 
cover the enfire demand due at the time, 
The "publis demand", mentioned in seetion 
4 and defined in section 3, clause (6), read 
with slauee (7), of ScheduleI ineludes a 
demand psyable to the Collector by a 
person holding any interest in land, when 
gueh demand is a condition of the use 
and enjoyment ‘cf the land. We are -of 
opinicn that section 4 shculd not be во 
interpreted as to authorise the issue of 
‘more than one certificate in the prescribed 
form (Appendix, form 1) with regard'to а 
single demand broken up into fragments, 
Such an interpretation would violate the 
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cardinal rule for the avoidanize of multi- 
plisity of proseedings. That role ів re- 


eogn’ssd by the Legislature in О. II, 
г. 2 of the Civil Procedure Code, 1905, 


whieh requires that every suit shall inclu te. ` 


the whole of the claim wh’ch a: plaintiff 
is entitled to make іп respset ofthe cuse 
.of .actior, with the necersary corollary. that 
where the plaintiff cmits to sie in respect 
of or intentionally relinquishes gny portion 
of his claim, he canno$ afterwards sus 
in respect of the portion вз omitted or 
relinquished, This principls has been held 
applisable to  proreediogs in Revenue 
Oourts for recovery of arrears of rent ; see 
Madho Fratcsh Singh v. Murli Manohar (3) 
and  Adhiran? Narain Kumari v. Raghu 
Mahapatro(2), As pointed out by the Judicial 
Committee . in Moonshse Bu:loor Raheem v. 
Shumsoonnissa Begum (8), the dostrine applias 
to eases. not merely of deliberate relinquish. 
‘ment but alo of acsidental or involantary 
omission, From this standpoint, ths ina 
of the supplimental c:rtificate was entirely 
~ unauthorised. Е 

As а last rosort, it has be:n urged 
that section 37, read with  reotion 85 of, 
the Publis Demands Resovery Ast which 
specifies the grounds for caneellation or 
modification ‘of a cartifisate -by the Civil 
Oourt bira the present suit. Thera. is 
plainly. no foundation for this contention, 
The action of the Revenue Authorities was 
wholly unauthorised, constituting a colour- 
‘rable exerei:e. and consequently a flagrant 
. abuse of the provisions of the Statute. 
.‘ln such circumstances, seation 37 doss 
: mnot:oust the jurisdiction of the Civil Court 
.'io make a. declaration, to issue an injunc- 
. tion. or otherwise to grant adequate relief ; 
.Beajudiin .v. Skahamutulla (9), Dhiraj 
Ohandra Bote v, Hart Dasi Debi (10). ` 


The result is that this арреа[ 1з allowed - 


-the judgment of Mr. Justice Huda in 
effirmance .of that of the Subordinate 
~ Judge is set aside and the decree of the 


‘Primary Court is restored with costs 
throughout, i | 
N. K, Appeal allowed, 


(8) 11 M. I. А. 551 at р, 60% 8 W.R. P, 0.2; 2 
Suth. P. C. 1, 59; 2 Sar. Р; О, J. 259; 20 Е, Б. £08; ` 

(9) 60 Ind. Cas 759. 

(10) 29 Ind. Cas. 200; 42 I. A. 55; 420. 765; 19 C. 
W. N. 507 28 M. L. J, 480; 2 L, W. 422 (P. О,), 
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LAHORE HIGH COURT, 
Б сохр Civit, АРРЕ м, No, 1282 or 1921, 
November 21, 192]. 
Present; —Mr Justica Broadway. 
FEROZ —PELAINTIFF —ÁPPELLANT 
versus 


GHULAM SARWAR AND ANOTHER-— 


DEFENDANTS —RB8PONDENTS, 
Custom—Alienation—Near reversioner’s inaction— 
Acquiescence—Right of reuersioner's son to contest alie. 
nation—Limitation—Indian Soldier's (Litigation) Act 
(IX oj 1918), s, 11—Limitation Act (IX of 1903), s, 6, 


Where at the date of an alienation of ancestral 
property the son of a nephew of the alienor was in 
existence, under Oustomary Law, he has a right to 
contest tho alienation independent of his father, 
Inaction on the part of the father to contest the 
alienation doss not amount to acquiescence, fp. 30, 
col. 1.] ' ! 

Sundar v. Salig Ram, 9 Ind. Cas. 302 
R. 1911; 83 P. W. R. 1913; 34 P. L, В. 1971 pu 
Singh v. Solakhan Singh, 87 Ind. Cas 412; 174 Р. Wi 


. R. 1916, followed. 


. In order to obtain the isi 
section 11 of Act IX of Aw е р 
bononb mant aow tnat hie was absent serving under 
war condition imitati insti i 
pe aps "E Wende E e limitation to EUM a suit 
Second appeal from the deeree of tle 
Distrist Judge, Jhelum, dated the 21st 
February 1921, affirming that of the Munxif, 
First Clase, Jhelum, dated the 7h June 1920, 
Sayad Muhammad Amin, for the Appellant, 
Mr. H, D, Bhalla, for the Respondents. 
JUDGMENT.— The facts of this ease aro 
briefly these;—On the 16th Dasember 1899 
one Khan Alam exesuted a deed of sale 
relating to cartain property in fayoar of one 
Ditta, a nephew of his, for Rs. 650, This 
sale was duly registered and mutation took 
plase on the 22nd May 1900, The muta- 
tion entry shows that the Revenue Author- 
ities regarded this alienation to be a gift 
and not a sale. At the time when this 
alienation was effested another nephew of 
Khan Alam, viz, Data was alive, Data 
also had living two sons, Sher Zaman and 
Feroz, the lattsr then being an infant in 
arms, , Data with his father Bahadur had 
been living for many years prior to thig 
alienation in another village, Neither he 


. nor his son Sher Zaman took апу steps to 


preserve their reversionary rights, although 
Data was elearly the proper person to objeet 
to the alienation, being the nearest reversions 
ary heir. Data is said to have died about 
1v10. Khan Alam himself died somewhere 
about 1918, Oa the 9th Febrnary 1920 
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Fercz», who was then in Persia on military 
duty, instituted a suit through his brother 
Sher Zaman, as his Attorney, for porcession 
of the land alienated by the deed of’ sale, 
dated the 16th Desomber 1899, on the 
grounds that the alienation had been 
effested without consideration and without 
necessity, The defendant Ghvlim Sarwar, son 
of Ditta, the original alienee, contested the suit 
inter alta pleading that the plaintiff Fercz 
had no locus stand? to-ane and that the suit 
was barred by limitation. In addition to 
the land ‘alienated, the snit was for posses- 
sion. ofa house. The Trial Court held that 
the plaintiff had по losus standi to sue and 
also that the suit was barred by limitation. 
It was held that the right to sue aesrued, to 
the plaintiff's father Data on.the 225d May 
1900 when , mutation was effected and 
that from that date time commensed to run 
against Data and continued to run against 
the plaintiff who sould derive no benefit 
from the fast that he was a minor, The 
guit thas having been dismissed the plaintiff 
preferred an appeal to the Distriet Judge 
who confirmed the deoree of the Trial Court 
dismissing the suit. The. plaintiff hae, 
therefore, oome up to this Court in second 
appeal through Mr. Muhammad Amin, and 
J bave heard Mr. Hareharan Das Bha'la- on 
bsbalf.of the respondent, 

It has been agntended that the decision of 
tha. Courts. beléw is erroneous cn: both- the 
points, Artiole 67 of Rattigan’s Digest of 
Customary Liw has been referred to as 
showing that the plaintiff оопа maintain hia 
action, It appears thattha plaintifi’s fathor 
JData.waw absent from the village in whieh 
this land is situated and took no .steps to 
have the alienation in question deslared void. 
No collusion between Data and the alienor 
and  aliense has - bsen suggested or 
proved. ` nor has his refusal to institute 
proceedings been established, nor, as far as 
| .have. been sable to aecertain from 
the resord, has any ast or conduct of Data 
been shown whieh prec'uded him from suing. 
‘Farther, I do. not think that the fact that 
the refrained- from taking any aetion ean be 
regarded as aequisscanse in the alienation. 
Ја these eireumstances, it seems: to ms that 
the plaintiff who is the next reversioner haè 
a.locus.standi to sue. He does not derive h's 
right to sue from or-through his’ father but 
holds it independently of Data, vide Suniar 
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v. Sai Ram d and Arar Singh v. Solakham 
Singh (2). 
On the question of limitation the position 


appears to be this:—The plaintiff was born 


on the 23rd November 1838. Не жае, theres 
fore, in existenes when the alienation was 
effected and might have brought a suit, 
He attained tbe sge of 18 yaars on the 23rd. 
Novembsr 1916, and by the operation of 
seátion 6 of the Limitation Act sould bring 
the suit upto the 23rd November 1919, Aa 
has been pointed out above, the suit was 
not filed till the 9th February 1922). [t ie; 
therefore, barred  urless the plaintiff ean 
show that he is entitled to any further saving 
of time. In order to do this he has alleged 
that he enlisted before Oestcbsr 1919 and 
proceeded on astive serviee before the period 
of limitation bad expired. He, therefore, 
claimed that section 11 of Ast IX of 1918 
same to his assistanoe and that the period 
during whish he had been serving under 
war sonditiors shonld be exeluded. On the 
other hand, it has been urged and has been 
held by the Courts below, that onse time 
began to run no subsequent disability pre. 
vented its sontinuause, With this general 
proposition 1 am in agreement, but it seems 
to me that Ast 1X of 1918. was a 
speeial eractment intended to meet eases of 
this nature and that if it «an bs shown 
that the plaintiff was absent sérving under 
war ‘sonditions, the:auit should ba regarded 
вв within time. On. this point there: is 
evidence. on the resord to show that. the 


plaintiff enlisted in September 1912 in. the 


72nd Hired Camel Corps. A letter from the 


Officer Commanding that Unit is on the 


resord and shows that the plaintiff was 


‘enrolled іп that Corps. The Enrolment Form 


was sent tothe Court but has been returned, 
That Enrolment Form would show the date 
enrolment, The letter 
farther shows that the plaintiff was: reernit- 
ed by Naik Ram Dass and that Naik Ram 
Dass lait Chakwal for Persia during. the 
first week. of September 1919, The- fact 
of enrolment, however, by itself canndt 
assist the plaintiff, as, in order: to 
benefit by .the provisions of section 11 cf 


‘Act ІХ of 1918, he must show. that: he 


Я 


Co; 26 P, R 1911; 33 Р, y. -Re 
1911; 34Р. І, R. 1911 
(8) 87 Ind, Cas, 413) 174 P, W, В. 1916. 
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had. bsen serving under war conditions: 


before the limitation expired. Мү. 
Muhammad Amin -contended that this had 
been shown, but there is no clear evidence 
of this on the record. Mr. Muhammad Amin, 
however, produced a document, a duplicate 
copy of which had been forwarded to the 


Court, according to. which 16 is certified that. 


Fercz had been serving in the 72nd Hired 
Oamel Corps in East Persia sinoa the 12th 
October 1919. As a matter of fast, the 
plaintiff is till absent on acíize service ав 
is evidenced by the fact that the plaint was 
filed on his behalf by his brother acing ai 
his Attorney. In these circumstance, it 
appears to me that it should be held that the 
plaintiff is entitled to the bexefit of section 
ll.of Act IX of 1918 and that the suit must 
be.held to be within time. ln any event, 
the claim for the honse was not barred. 
The house was not alienated and the right to 
Succeed to.it did not acorue till the death of 
Khan 21am which, it is,said, took place within 
two years of the suit. 

_I mest, therefore, acsept this appeal and 
settirg aside the orders of the Courts below, 
return the case to the Trial Oourt for dis 
posal in accordance with Jaw. Oosts will 
follow the event and the stamp on appeal 
will be refunded, ' 


в. х. & ү, C, А, Appeal accepted, 
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OALOUTTA HIGH COURT. 
Letrers Parryr АррР®хцв Nos, 54 TO 57 
or 1920, 

January 9, 1922. бо. 
Ётевеп1:— бїт Asutosh Mookerjee, Kr., 
Mr. Juatise Newbould and Mr. Justice 

. ' Pearson. 

MOHINI KANTA SAHA OHOUDHURY 
A? D OTRER3— Р, AiNTIFF4— APPELLAN [8 
versus 
PREO NATH NEOGY axp отяЕвВ 

` —DarENDANT4— RESFONDEMTS . 

.Bengal Tenancy Act (VIII of 1886), s, fO (2,— 
Enhancement of rent—Presumption under s. EO (2) 
—Unijorm rate of rent—Tenant claiming benefit of 
presumplion— Proof, nature of. 

tTo- entitle a tenant to the benefib of the 
presumption under sub-section (2; of section 
LO of the Bengal Tenancy Act, the tenant 
is not required to establish actual payment 
of rent during the twenty years at а 
uniform rate; he has to establish that he and his 


predecessors-in-interest have held af arent or rate: 


of rent which has not been changed during: the 
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twenty years immediately before the suit or proceed. 
ing: for a person may hold as a tenant, even though 
he does not actually pay the rent agreed upon to 
his landlord. [p. 882, col. 2.] 

Jt has not been, and, cannot be, maintained 
that the omission to pay on behalf of the tenant 
or refusal to receive rent on the part of the land. 
lord causes a cessation of the tenancy. [p. 882, col. 2.] 


Atenant paid rent at a certain rate which wag 
uniform from 1846 to 1897, since when there was no 
actual payment of rent: the landlord attempted to 
enhance the rent but the tenant did not accede to 
tke demand and no proceeding was instituted 
in Court for alteration of the rent, In 1915 the 
tenant was recorded in the Record of Rights as an 
occupancy raiyat, whereupon the landlord instituted 
the present proceeding for enhancement of rent on 
the ground that the prevailing rent was higher than 
that paid by the tenant: 

Held, that as the rent which was in operation in 1897 
was in operation from 1897 to 1915, in other words, 
as the rent at which the tenant had held during the 
twenty years immediately before the institution of the 
proceeding had been ata uniform rate, he was en. 
titled to the presumption mentioned in sub-section 
(2) PME 50 of the Bengal Tenancy Act. [p 888, 
col, 1. 

Ahmed Ali v. Golam Guffoor, 11 W.B. 482; 8 B. I. 
В.Арр 40; Sham Churn  Koondoo v. Dwarkanath 
Kubeeraj, 19 W. B. 100; Kshirod Gobinda Chowdhury 
v. Rajendra Narayan Shaha, 88 Ind Cas 91; 27 C. L. 
J. 281; Grant v. Har Sahay Singh, 20 Ind. Cas, 58, 18 
C, L. J, 76: 19 C.W. N. 1 7: Rajnarain Roy Chow. 
dhury v. Mrs. Olivia Atkins, 1 W, R. 45; Mahmooda 
Bebee v. Hareedhun Khuleefa, 5 W. В. Act X Rul., 12; 
Prem Sahoo v. Shaikh Nyamut Ali, 6 W. B. Act X Rul, 
89; Sham Lal Ghose v. Boistab Churn Muzoomdar, 7 
W. В. 407; Ramjadoo Gangoly v. Luckhee Narain 
Mundul, 8 W. В. 488, referred to, 


‚ Letters Patent Appeals against the judg- 
ment of Mr. Justiee Teunon, differing in 
opinion from Mr. Justice Shamsul Huda, in 
Av«peals from Appellate Decrees Nos, 500, 
578 to 580 of 1918, against the deeree of 
the Spesial Judge, Dasoa, dated the 17th 
November 1917, reversing those of the Settle- 
ment  Cfíü:er, Dases, dated the 22nd 
Deeember 1916. 

Dr, Гиза Nath Mitter and Babu Kalinkcr 
Ol.ucl erbutiy, for the Appellants. 

. Balus <Amorendra Nath Bose, Bhitish 
Chunder Ohuclerbulty and Ramendra | Mohan 
Majumdar (for Batu Biraj Moran Majumdar), 
for the Respondents. 

JUDGMENT. 
L. P. A. No. 54 cr 1920. 

MoonEEJzE, J.— This is an appeal under 
elause 15 of tbe Letters Patent from a judg- 
irent of this Court in an sppeal preferred 
under reetion 1093 of the Bengal Tenansy 
Act, їп the с_сгве of & proeeeding uncer ege- 
tion 103, 


Beg 
MOBINI KANTA SAHA t, PREO NATA NEOGT, 
` Tt appears that in 1915, a Reeord of 


Rights was prepared whish eontainedan entry ' 


to the effect that the defendants respondents 
wore ^ oesupansy razyats, The landlords 
appellants thereupon instituted the present 


prcoaeding for enhaneement of rent on the 


ground-that the prevailing rate was higher 
than that paid by the tenants. The tenants 
resisted the elaim.an-the: ground that they 
held at a rent ог rate of rent whieh was 
fixed in perpetuity and that their rent was 
sonsequently not liable to enhaneement, The 
Settlement Officer gave effeet to the sonten- 
tion of the landlord and allowed the claim 
for enhanesment, Upon appeal, the Speeial 
Judge upheld the defenee and dismissed the 
elaim for enhaneement. 
Court, Mr. Justice Teanon held that the 
jadgment of the Special Judge was not liable 
to be ehallenged in sesond appeal as erroneous 
in law. Mr: Justiee Huda, on the other band, 


eame to the eonelusion that the view of the. 


Special Judge was based upon an erroneous 
eonstrustion of secticn 50 of the Bengal 
Tenaney Ast. The result was that the deeision 
of the Speeial Judge stood affirmed. Oa the 
present appeal, it has been contended on 
behalf of tte landlords that the desision of 
Mr. Justise Teuvon ineffirmanoe cf the 
desision of the Spesial Judge is based upon 


an- erroneous irterpretàtion of sub-sestion 


(2) of seetion 50. x 
Sub-seetion (1) of sestion 50 provides that 


where a raiyat and his predeeessors-in-intereat 
bave held at а rent or rate of rent wtish 


has nct been ehanged from the time of the. 


Permanent Setilement, the rent or rate cf 
rent shall not be liable to be enhanced exeept 
on the ground of an alteration in the area of 
the tenarcy or holding, In tke present cate, 
there is no direst evidense that the ratyats 
held at a rentor rate of rent whioh had not 
been shanged from the time of the Permanent 
Settlement, They sre eonsequently eom- 
pelled to bava recourse to the presumption 
apec'fied in sub-sestion (2) of section 50, 
whieh provides as follows: If it is proved 
in ary cuit or other proseéding under this Aet 
that а raiyat and his-predecessors-in-interest 
have held at а rent or rate of rant whish has 
not been ehanged during the twenty years 
immedia'ely before the institution of the suit 
or proeeedirg, it shall be presumed, until 
the вопігагу is shown, that they have held at 
that rent or rate of rent from the timeof the 
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Perminant. Settlement." "Co»sequently, the 
r.tyais hava to establish in this ease that 
they and their predesessors in-interest have 
held at а rentorrate of rent whieh has not been 
ehanged during the twenty years immediately 
before the institution of the suit or prosesd- 
ing. The landlorda have argued that the ‘ 
raiyats have failed to establish the affirmative 
of this proposition, besause from’ that it is 
eoneeded that-no rent has in faat been paid by 
them to their landlords sinee 1693, in other 
words, during the seventeen years immediatley ` 
preceding the institution of the suit. The 
substanse of the eontention of the landlords 
is that the tenant is entitled to the benefit of 
the presumption under sub-seatior (2) of sós- ` 
tion 5', only if he proves aetaal payment at 
an unvaried rate, if not in eaoh of the twenty 
years: preeeding the suit, ‘at least in во many 
of them аз to lead to the inferense that there 
has been‘ no ehange intherent paid throughout 
the periodof twenty узага. Wa are of opinion ' 
that this sontention eaunot be aacepted in 
view of the plain language of sub-seetion (2) 
of sestion 50. The tenant is not required to 
establish actual payment of rent, during the’ 
twenty years at a uniform абе; he ha: to 
establish that he and his pre feesssors-in« 
interest have h:ld at а rent or rate of rent 
whieb has not been ehanged during the twenty 
years immediately before tbe suitor proseed. 
icg. This involves areal distinction; for a 
person may hold as а tenant, even though he 
does not astually pay tbe rent agreed upon to 
hisJandlord. As was pointed out by Mr. Justiee 
Dwarkanath Mitter іп Ahwel Ali у, Qolam 
Guffoor(1), there may ba eases in whioh a razyat 
might not bave paid his rents for-many years 
prior to the institution of the suit for enbar ce- 
men‘; but if there has been no shange in the 
rent psyable by him he is not to bə deprived 
of the presumption whieh the law has expressly 
laid down for his benefit ; the payment at a 
uniform rate is one mode of showing that 
the tenure was held at a uniform rate, but 
what is only в particular mode of proseed- 
ing to the solution cf a question ought not to 
Бе eonfounded with the question itself. It 
has not Ъзер, and, in our opinion, cannot be, 
maintained that the omiesion to ray on 
behalf of the tenant or refusal to reesive 
rent on the part of the landlord eauses a 
севва‘іоп of the tenancy. The present pro- 
ceeding is, indeed, based on the a-sumption 
'(1) 11 W. В. 432; 3 B, L. В, App. 40, - ' nt 
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that the defendants hold as tenants and that 
their rentis liable to be enbaneed. Tho 
question, consequently, aris:s, what is the 
rent or rate of rent at which they bave held 
during the twenty years immediately before 
the institution of the suit or proseeding. There 
is evidenca to show that rent was paid at 
& certain rate in 1897, There is farther 
evidence to show ‘that the reut had been paid 
at tha same rate for very many узага earlier, 
and, 16 has been stated to us that, in one case 
the oldest receipt produced dates bask to 1845, 
There is thus evidence which justifies the. 
finding of the Special Judge that rent was 
paid at a certain rate which was uniform 
from 1845 to 1897. There has been no actual- 
payment of rent since then. Does this justify 
the inference that there has been a change 
in the rent or rate of rent which was in 
operation іп 1897 P The answer manifestly. 
must bein the negative. · The rent could have 
baen altered either by mntusl agreement or 
by а decree of Court. There was an attempt 
on the part of the landlords to enhance the 
rent, but the tenants did not accede ta the де. 
mand, Consequently, thera is no room for the 
byphothesis that the rent might have been 
altered by agreement of parties. Admittedly, 
there has been no proceeding in Court for 
alteration of the rent before the date of the. 
institution . of the. present suit. We mast, 
consequently, hold that the rent whish was 
in operation: in 1897 was in operation from 
1897 up to 1£15:in other words, tiat the 
rent at which the ratyats have held during 
the twenty years immediately before tha 
insti‘ution of the suit or proceeding ћаз been 
ata uniform rate. Thisattracts the operation - 
of the presumption mentioned in sub-section: 
(2) of section 50. The view we take is 
supported by the decisions in Ahmed Alt v, 
Golam Сифот (1), Sham Ohurn Koondoo y. 
Dwarkanath Kubeeraj (2), Kashirol Gobinda 
Ohoudhury v. Hijendra Narayan Shaha 13) and 
Grant v. Bar Schay Singh (4) athocgh 
there may be innaccurate expression in Ha. 
жагаїп Rey Ohowdhry v, Mrs Olivia Atkins (5), 
Mahnooda Bebze v. Hareelhun Khuleefa (6), 
Prem Sahoo v. Shatkh Nyamut Ali (7), Sham 


‚ (2) 19 W. В. 100, 
(3) 33 Ind. Cas. 94; 27 C. L. J. 281. . 
(4) 20 Ind. Cag, 58; 18 0. L. J. 76; 19 C. W. N. 117. 
(5)1 W. R. 45, 
(6) 5 W, В, Aot X Rul, 12. 
. (7) 6 W. В, Act X Rul, 89. T. 
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Lal Ghose y, Boistıb Ohurn Mutoomd 1r (8) and 
Hamjadoo Gangoly v. Luckhes Narain Mundul 
(9) which may at first sight lend apparent 
support toa eontrary position. Oar eonelu- ` 
sion is, that the .view taken by Mr. Justiea 
Teunon is oorreet, and that the appeal 
must eonseqaently be dismissed with eostas. 
The judgment will govern the other appeals . 
Latters Patent Appeals Nos, 55, 56 and 57 
of 1920. 
Niwsousp, J.—I agree. 
Pearson, J.—1 agree. 
ѕ. D. & Ww, C А. i 
Appeals dés nisse, 


'(8) 7 W. R. 407. 
(9) 8 W. R. 488. 


LAHORE HIGH COURT, 
Lutress Patent APesaL No. 205 or 1921, 
January 24,1922, 

Present :—Sir Shadi Lal, Kr., Chief Justice 
and Mr. Justica Abdul Q idir, 
AMARNATH —Hasr0NDENT — APPELLART 
tortus 
Musammot TEHAL KAUR --Рагптіохиа 
Каго PERT., 

Civil Procedure Code (Act V of 1908), O. XLI, r. 1 
—Receiver—Jurisdiction to apprint—Declaratory suit 
~—Ppower of Court to remove a party from possession, 


Where a Single Judge of the High Court finds 
that a саве is в fib one for the appointment ofa 
Receiver, a Division Benoh of the High Court will 
not interfere with the Single Judge's discretion, 
unless it is satisfied that the discretion has been 
improperly exercised and contravenes any principles 
of law. гр. 885, cole, 1 & 2,] 

A Court has a right to proceed under O. XL, 
г 1, Civil Procedure Code, where it appears to 
be jast and convenient to do во [p. 885, col. 1.] 

Dan Parsad v. Gopi Kishen, 22 Ind. Cas. 5}; 86 A, 
19; 11 A. L. J. 978 and Bidya Prosad Narain Singh v. 
Asrafi Singh, 20 Ind. Cas. 263; 40 О. 862; 17 0. W, N, 
1070, referred to. 

A Оош% is not debarred from appointing а 
Receiver of property, forming the subject-matter 
of a declaratory suit, in which possession of the 
property is not to be awarded to one party or 
the other, as the object of the appointment of the 
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Réceiver is, to protect the property and to main. 
tain the -status quo ante pending the disposal of 
dispute between the parties; nor is a Court de. 
barred under О. XL, г. 1 (2) of the Civil Procedure 
Code, from removing one of the parties from the 
ay of the property. [p. 889, col. 2; p. 886 
col. 1 

“Satya Narain Singh v. Srimati Rani Keshabati 
Kumars, 25 Ind, Сав. 406; 18 C. W. N. 8637 and Ajappa 
Natesa Pandara Sannadhi v. Ramalingam Pillai, 20 
Ind. Cas, 767; 2% M,L. J, 658, referred to. 


Appeal, under seation 10 of tho Letters 
Patent, against an order, of Mr, Justice Abdul 


Raoof, cated the 6th June 1921, passed in: 


Civil Miscellaneous Applieation No, 184 of 
1921, appointing а Reseiver of the properly 
in dispute i in Civil Appeal No, 1847 of 1917 
pending iu the High Court, 

Dr. Gokal Chard Narang, Lala Ko't Scgir, 
R. S, Lala Duni Ohand Gupta aud Babu M, 
N. Muker з, fcr the Apretiant, 

Bakhshi Tek Ohand, Lala  Badw Das, 
R. B. Lala Jai Lol, В. B, Mr. Н. D, 
Bhalla and Lala Amar Nath Ohona, for the 
Respondent. 

JUDGMENT,—This із an appeal from an 
order paseed by Mr. Justice Abdul Raoof on 
the 6th Jare 1921, holding that a Receiver be 
appointed to take possession of the property 
whieh is the. subjeet-matter of eontroveriy 
between the parties ard adjcurning the cise 
to snother date.fcr the purpcse öf seleoting 

a suitable person. for the office of Receiver, 
The appeal was preferred on the 11th July 
1921, after the expiry of the period ‘of 
30 "days prerctibad for the purpose and 
Mr. Tek Ohané, on behalf of the respondents 
eonscquently raises а preliminary objeetion 
that the . appeal is barred by time, A 
perusal of tbe record, hcwever, shcwa that 
on the 29th June 1921 the appellant applied 
for a бору of tbe order lut gould not get 
ib because the juigment was still wish the 
learned Judge and, bad not yet been pro: 
nounced. There ean, therefore, be no doubt 
that: the appellant could not prefer an appsal 
Before the delivery of the 
wem ust assordingly overrule the ‘preliminary 
objestion, 

„Оа the merile; we ћауе listened to айву 
arguments’ advanced by the learned Counsel 
on both sides -but the question for determina- 
tion is а в imple ore, ramnly, whether, 
to ‘use ‘the’ language of О. XL, v1, it 
appears to the Court to be just эй воп- 
venient -that.s .Reseiver should be appointed 
to.. take sharge. of. the property whieh is the 
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judgment. and 


(1029: 


bone of aontention bstween the parties, Now: 
the fasts, so far as they are .relevant to 
the question in issue, are briefly ав. fol 
lows:— ` 

The property, whieh appears to be very: 
valuable, belonged to one Pandit Bansi Lal 
who died shildless on the 30th July 1897 
leaving him surviving two widows Musammat 
Bishen Kaur and Musammat Budhwanti, It. 
appears that thera was a dispcte between: 
the widows whish was finally settled Бу: 
means of а ecmpromise dated the 22nd: 
February 1£03. The sum.and substanca of 
this compromise is, thaf the property of the 
late Pandit Bansi Lal was deslared to be trust: 
property in assordanse with tbe Will alleged 
to bave baon made by the deoeased: The- 
appellant Amar Nath and Jawala Datt 
Parshad were the next reveraioners of Pandit: 
Bansi Lal and the latier instituted. in 1906, 
a suit sontesting the validity of the aforemen-: 
tioned trust but subsequently abandoned-his 
elaim, and eonsented to the ecmoramiee 
entered into by the widows, 

‘In 1909 the present appellant, Amar Nath, 
brought an astion fora deelaration that the: 
proparty was поё trust and that the ecmoro- 
mise shorli not adversely affect his rights 
of succession after the death of tthe two 
widows. In that suit Jawala Datt Pershad, 
Prem Nath, a relation of Pandit Bansi Li! 
avd Musammot Tebal Kaur, Pandit Bansi- 
Lal’s step-mother, were made pio forma 
defendants along with the:prinsipal defend- 
ants, Musammat Bishen Kaur and Musammat 
Budhwanti. Musammat Bishen Kaur died 
doring the pendeney of the suit whieh was 
eontinued against the remaining defendants: 
ard resulted in 1917 in a deeree in favour 
of Amar Nath.. Against this deres Musam- 
mat Budhwanti p:eferred an appeal whieh 
is pending in this Court. In August 1918 
Musammat Budhwanti died and Musammat 
Tehal Kaur applied to bə impteaded 88 her 
representative and в formal order granting 
her applisation subjeet ѓо all just exeeptions 
was duly made by a Jadge of this Court, 
О 1 the 9th April 1921, sha mide‘an appliea- 
tion .for the appointment \of a Reasivar and 
this applisation was allowed by Mr. Ju:tise 
Abdul Raoof who has written.a long-jadgment 
setting ou$ the disputes among the various 
persons who eliim ‘to be interested in the 
property and enumerating the -alienations 
alleged to have been ‘made. by воще , of 
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them affesting a substantial portion, of the 
estate. 

The first. point raised bəfore ui is to the 
effeet that Musammat Tahal Kaur saannot be 
regarded as the legal representativa of the 
deseased Musammat — Budhwanti and oon- 
sequently has no' right either to prosesute 
the appeal or to make an application for 
the appointment ‘of а Reseiver. Now, itis 
"trne that ss the step-mother of Pandit 
Barsi Lil this lady is;not entitlad under the 
Hindu Law to inherit his estate and that ake 
ein get only maintenause ont of the propsr'y 
left by him. Mr. Tek Chand, however, 
invokes а custom whish, he alleges, sonfers 
проп а &tep- mother the right of suossssion to 
the property of her step-son in the absense 
of lineal descendants and parents bat we do 
not consider it пезузвкату to prolong the 
proesedinga by ordering an erquiry into the 
existence of the alleged eustom. It is somm3n 
ground that the widows of Pandi’ Bansi Lal 
wore devoting a very large portion of the 
income of the estate to the maintenanc? of 
a tompl» a Pathshalls and a Dharimsal:, 
and thera ean be little doubt that the re- 
versionere, who dispute the validity of the 
religious and eharitabla trast, eannot Ба 
expeoted to maintain these institutions. Of 
all the relations of Pandit Bansi Lal, Musan- 
mit Tehal Kaur isthe only person who is 
interested in carrying out the trast, and we 
eoneider that sho is entitled to take steps to 
preterve the properfy for tbe trust pending 
the disposal of the appeal. Indeed it is 
laid, down in Dan Parsid'w. Gopi Kiste (1) 
that a Ocurt basa right to proeeed: under 
Order XL, rule 1 wkere it appears to be just 
and sonvenient ёз do so and that the Court 
san make an order suo rota. Observations to the 
sime cífeet are to be found in Bidya Presid 
Nerain Eingh v, Азтой Singh (2). - Acsord- 
ingly we must heli that the order appealed 
from eannot be impeashed on the ground tbat 
‘Musammat Tebal Kaur has not established 
her right of inheritanes in the property. 

‚ Oa the: question whether this is a fit ease 
for the appointment, of a Reseiver we have 
got a alear finding arrived at by a Judge of 
this Court against the appellant and we must 
deelire to interfere with his dissretion in a 


(1) 22 Ind. Cas. 59; 86 A. 19; 11 A L. 7.978. 
(2) 20 Ind, Cas. 269; 40 C. 862; -7 О, ҮҮ. М. 1070, 
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; matter of this sharaster, unless we aro satisfi- 
ed that the diseretion has been improperly 
exersised and contravenes any principle of 
law. We are not called upon пог do we think 
we should be jastified to express any opinion 


_in the matter in sontroversy in the appeal 


preferred against the deeres of the Sabordi- 
nate Judge and we have no desire to make 
any observations whish would pre-judge 
that appeal or prejudise the claim of any of 
the reversioners to the property. Oonfining 
ourselves stristly to the merits of the applisa- 
tion for the appointment ofa Reseivar we 
consider that, in view of Jawala Datt Parshad’s 

admission by words and eonduct in the suit 
insitituted by him in 1925, ons half of the 
estate, whish he might hava sussessfully 
slaimed as опе of the two nearesi reversionera 
of the last male owner, should, for the 
purposes of this application, bs regarlel аз 
trast proparty and that the fate of the ramaiu- 
ing half must depənd upon the result of the 
appeal pending in this Gouri. Taare is, there. 

‘fore, at least one half of the property whish 
should bs administered for tha miintenaase 
of religious and charitable endowments and 
itis the duty of the Court to take suitable 
stap3 to preserve thesa eadowmonts. 

It is conteaded on bahalt of ths appellant 
that as tha sait brought by him was on3 for 
а mere declaratioa this Court shouli not 
appsint а Reassivar of the proparty the passes: 
sion of whis* eanno5 baawarded to ons party 
or the other by tha Conci disposing of tha 
maia appeal, Оле attention has nos ban 
invited to any authority which woaldi limit 
the jarisdistion of tha Coart ia the manear 
indicated above and soasidering that tha 
05jae6 of tha appointmont of tha Roecsivar із 
io pratec’ the proporty aud to maintain ths 
status gua ante pandiog tha disposal of the 
quastion whether the ramainiag half of the 
es‘tatsis ог is not trast propariy, wa ara of 
opinion that this із а fit case in whieh the 
proparty should remaia in сима legis Me, 
Gokal Chand ‘Narang argaes that uader Ocder 
XL, rule 1 (2) the Court has no authority t3 
remove f:om the possession or the eustoly of 
property any person whom any piriy to the 
suit has not а pre:ant right во to ramove and 
that the Courfsh.uld not, tharafore, ramoze 
his alien! fram the possassion of ih» propariy 
where Mussammat Tehal Kaur herself his 
nol а prasent right so to remove hia, It has, 
however, baan. ће! і by the Oalcatta High Ooarg 
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v. Srimcti ` Bani 
that tke aforesaid 


in S:tya Narain Singh 
Keshabati Kumari (8), 


sub-rule refers to the esse of {Ее removal of ` 


a perscn other iban a party to the ruit ard 
the same view has been taken in 43. p1 Nctesa 
Pandara Sanned'i v. Romolis gym. Па? (4), 
we eoneur in this exposition of tke law and 
hold that rub rule (2) docs not dekar the 
Court from removing one of the parties from 
the porsession of the property. : 
Upon a view of all the sireumatanees we are 
not prepared to hold that any adequate grcurd 
for cur іпієгѓегессә kas been established. 
- Before conclading we must state abet the finel 
order appointing Rai Sahib бе! 'h Ram 
Parshad to be the Reeeiver of the property is 
not impeaehed kefcre us though в reparate 
appeal reiterating the grounds of cb‘eetion to 
the property cf ihe order direeting the appoint» 
ment of a Heesiver was preferred by the 
appellant. "We are, therefore, not salled upon 
to sorsider the quesli»n, of the personne] -or 
of the remuneration to be awarded to the 
Reosiver for his rerviexr, pe 
"We accordingly diemise the appeal with 
costs: И 
B. D, 
Ay peal dism'ssed. 


@) 25 Ind. Сав. 406; 18 C. W. N. 637. 
(4) 20 Ind. Cas. 767; 24 М. L, J, 658, 


CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE DxoaEkm No,1456 
се 1920, 
Febrnary 15, 1922, 
Tresent:—Mr, Justise Newbould. - 
HEM CHANDRA ROY OHOWDHURY— 
Ds FENDAINT— ÀPPELLANT 
yersus 
Stumalt BIRAJA SUNDARI 
ICHOWDHURANI, прот or GIRISH 
CHANDRA ROY OHOWDHURY, акр - 
OTBERS— PLAINTIFFa— RESPONDENTS, 


—Plea of limitation raised in first appeal when to be 


given effect to, И 


The plea of limitation can be taken at any stage 
of в case and under section 3 of the Limitation Act 
a Court of Appeal is bound to give effect to this plea 
when raised. Butin order that this plea may be 
given effect to when raised in appeal it is necessary 
that the facts showing thatthe suit is barred should 
be apparent on the record [p. 887, col 2.) 


Appeal against a deeree of tha Additioral 
Subordinate Judge, Diesa,: dated the 23rd 
Febrnary 1920, sfirming that of the Mansif 
Third Court at Naraingapj, dated the 17th 
May 1919. 


FAOTS appear from the jadgment. 

Babu Tarak Nath Ohokroburiy (with him - 
Babu Ramani Mohan Chatterjee), for -tke 
Appellant.—Tke defendant is the appellant. 
The appeal arises cut.of a enit that the 
land ‘in suit did rot appertain to Zmindari 
No. 1€2 but to Mahal No. 1170 of tke Dasta 
Oolleetorate, The First Court deereed the 
suit acsording to the admission in cur deferce 
that 14 annas share of the land belonged 
to the Mabal Nc, 1170. We then appealed ard 
18ised the plea of limitation, The appeal 
war, bowever, dicmissed, My point ia that 
the plea of limitation oan ‘be raised at 
any Mage of the suit. Тһе Court is boond 
to go into the question. Refers to seo. 
tion 3 of Indian Limitation Act. The bar 
of limitation appears on the fate of the 
record. Ord:r VIiJ, rule 2 of the Code of 
Civil Prccedure ba», therefore, no applisatior., 
There is no allegation of fraud even in 
the plaint, There is not the slighteat 


‘indisation as to the Gause of delay in filing 
‘the suit. 
_or improper but- that does not show that 
‘it-was passed without jurisdiction, Refers to 
“Yar Mohammad Saha v. Hayat Mohummad 


The order may have been illegal 


Saka (1). The mere fast that no notice 
of the application under seetion 88 ‘of the 
Estates Partition Aci was served on -the 
plaintiffs would not take away the jurisdic. 
tion: of the Collector, Аб -~ best, the 
Collector might ba-said to have acted illegally 
or with material irregularity in the exereise 
of his jurisdistion, If the order is a nullity 


(1) 42 Ind. An 768; 22 С. Ww. N. 342 ab p. 845 18. 


Limitation Act (IX of 1003), з, 8, Sch. I, Art, 14 Cr, L. J, 1024, Ў 


Vel. LXVI) 
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then the plaintiff has no cause of action 
at all, 

Babu Priya Nath Dutt (with him Babu 
Biraj Mohan Mazumdar, for the Deputy Re- 
gistrar), for the Respondent, —My point is 
that the order of the Ocllectcr is a nullity 
having been -passed in our арзепве. Refers to 
Raj Ohandra Hoy v. Fojisuddin Hosssin 
(2). Articla 14 of the Limitation Ast 
has no application, 
apply, the Subordinate Judge is right in 
his corclusion. We distinctly said that the 
defendant falssly and withont our knowledge 
applied for partition under the Estates Parti- 
tion Act, The objection as to limitation was not 
taken in-the First Court. Refers to Order 
XU, rule 6; Order VIII, rule 2, of the Code of 
Civil Procedure. They ought to have taken the 


point. s5ec'fically so that we could hava. 


amended our plaint, - I submit the suit їв not 
birred, 
Mohesh. Ohandra khan (3). In that cate 
Mukerjee, J., held that the poict of limitation 
should b» taken in first stage, Refers to Lalo» 


Singh v. Purna Ohandsr Banerjee (4), Anand i 


Kishore Ohowdhury v, Райе Thakurcin (5). 


ani Narendra Lal Khan v. Jogi Hari (6). 


Babu. Tarak Chandra Ohikraburty replied 


in-brief, 


JUDGMENT,— The plaintiffs brought the 


guit Out of whieh this appeal arises for a 


deelaration that the land deseribed in the 


sehedule to the plaint did not appertain to 
Zamindari No. 162 but appertained to Mahal 
No. 1170 of the Dassa Colleetorate. The firat 
defendant who has appealed before me filed 
a written statement admitting that the 
14 annas share of the disputed land appertain 


io Mahal No. 1170, `. He further stated that 


he had no objeetion to the said 14 annas 
being partitioned as appertaining to Mahal 
Мо. 1170. In the, Firat Oourt the only i issue 
that was tried on these, pleadings was: whether 
the plaintiffs had any-enuNa of astion. ‘That 
"igáüe was determined in the plaintiffs’ favour 
and the suit was desreed with возів, In the 
dosree it was dirested that "it be deslared that 
the alleged 14-anuaa share of the disputed land 


(2) 82 O, 716. 

(3) 46 Ind Cas. 787; 280, L. J, 216. 

` (4) 24 О. 143; 12 Ind. Deo. (x. в.) 765. 

(5) 1 Ind. Cas 549; 36 O. 726; 10 O. L. Т, 189, 
(8) 32 С, 1107; 2 О, L, J, 107, : 


Assuming that 16 does’ 


' Refers to Kedar Nath Mondal v. 


appertain to Mabal No. 1170 1215 Mahadeb 
Roy and not to Zimindari No. 162 and that 
the said 14 annas share of the disputed land 
should in partition ing the said Mahel No. 1170 
be taken as appertaining to the same." 
Against this deeree the. first defendant 
appealed and in the lower Appellate Court 
he, for the first time, raised a plea that the 
plaintiffs suit was barred by limitation under 
Artiole 14 of the Sehedule lof the Indian 
Limitation Aot. The lower Appellate Court 
held thatas the snit had been instituted one 
year after the order of the Deputy Collestor - 
under sestion 88 of the Estates Partition Ast 
it was time barred, but asthe plaintiffs denied 
the factum of notisa as required by seation 88 
of the Estatss Partition Aet and there was no 
assertion against that denial, the defendant 
sould not be allowed to take up that point at 
that stage. 

It is sontended on behalf of the appellants 
that the plea of limitation вап bə taken at 
апу stage of the ease, and that under sastion 
3 of the Limitation Ast the Court of Appeal 
was bound to give effest:to this plea when 
raised. But in order that this ‘plea may ba 
given eífest to when raised in appeal it is: 
пезевввгу that the faets showing that the suit 
is barred should be apparent on the resord.: 
In the present oase, owing to the nature. 
of the defenos sət up by the defendant, I 
find it diffieult to hold that the plea of 
limitation should suesesd, It has been found 
as a fact, and this finding must ba aseepted 
in second appeal that no  noties of the 
applisation under sestion 88 of the Hatates 
Partition Ast was served on the plaintiffs, 
This would make the ordor passed in these 
proceedings a bad order sinss the, sestion 
expressly requires that due noties should be 
given tothe parties before any enquiry is 
made into fasts of possession, But my 
prinsipal diffisulty ia this ease is that it io 
impossible to aseertain what was ths aetual 
order passed or by whom it was passad, 
Sastion 83 provides for an enquiry by a 
Daputy Oollestor who would report his 
eonslusion fo the Oollsetor and on this 
report the Collestor would disso3ze of the 
matter by passing an order. Oa behalf of 
the appellant ralianes is plased on the plaint, 
Bat the plaint is by no means elear. In 
paragraph 4 of the plaint referanse is mada 
toa report made under gestion 88 whieh 
would appear to be the report under that 
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seetion bya Deputy Colles'or, Bot in the 
same paragraph it is stated tkat the 
Députy Collestor sommitted an error by 
deeiding that the' land in suit appertained 
to estate as 162. But under section 88, as 
already poined out, the desision on the dispute 
is to be made not, by the Daputy Oocl'estor 
but by the Oollestor, In paragraph 9 
referenee is made to the date of the judgment 
of the proseedings. Whether the judgment is 
the final order by (he Colleetcr or the report by 
the Deputy Colleotor referred to in paragraph 
Ais by no meanselear, owing tothere being 
no dispute as to the plaintiff's main sonten- 
tion no вору of “the proceedings under 
restion 88 of the, Estates Partition-Aet was 
filed in tke Court and there is nothing to 
show what astually happened in thess 
proceedings. Without knowing what tke 
order passed was it is impossible to say 
whether or not this tuit was maintainable 
without setting aside the order parsed in the 
partition proesedings or whether the judgment 
af the 10th November 1917 was tho final 
order in the cate from which the period of 
limitation should eommenee, 
view I hold that the lower Appellate 
Court was eubstantially right in bolding 
the plea of limitation eould not suseeed in 
appeal, i 

I гаш dismiss the appeal with 
gosts. 


в D. Apr eal dismissed, 


LAHORE HIGH COURT. - 
Lerrers Parent Arre. No. 180 or 1921. 
Дат дагу 14, 1922, Р 


Present i— Bir Shadi Lal, KT., Chief Justios | 


ard Mr. Justice Harrison. 
RULDU SINGH AnD orseas—Derenpants 
. —APPELLARTS 
versus 
SAWAL SINGH—Puatativ?F— 
t ВакрохрЕмт. 

Letters Patent (Lahore), cl. 10—“Judgment?.— 
Order when judgment’ —Suit dismissed by Trial Court 
as barred by limitation ~ Suit held within limitation 
by lower Appellate Court ‘and remanded for trial ow 
merits—Appeal against order of remand dismissed 
by Single Judge of High Court—Letters Patent Appeal 
— Limitation, whether matter of procedure or of sub. 
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Taking this. 


(1922 


stantive law—Civil Procedure Code (Act V of 1908),* 
з. JO1—Effecé of section on appeal under Letters Patent 
—Punjab Limitation ee Land Alienation) “Act 
(I of 1900), Sch I, Arts. 2—Limitation Act (IX 
of 1908), Sch. 1, Art. а jor possession by heir 
or reversioner — Object of Punjab Act—Suit barred 
before accrual of right to sue— Limitation — Particular 
provision, plaint to determine, 


In determining whether an order constitutes a 
‘judgment’ or not within the meaning of clause 10 of 
the Letters Patent, the Court must take into con- 
sideration the nature of the order and its effect 
upon the civil proceeding in which ib is made. 
lf 16 puts an end tothe proceeding, or, if its effect, 
if it is not complied with, is to put an end to the 
proceeding, then it is a ‘judgment,’ [p, 891, col. 2; p. 
892, col, 1.) 

(Case-Law reviewed.) 

A suit was dismissed by the Trial Court as barred 
by limitation. The District Judge held that it was 
not во barred and remanded it for decision on the 
merits. An appeal against the order of remand was 
dismissed by a single Judge of the High Court: 

Held, that the order of the single Judge oonstitut. 
eda ‘judgment? within the meaning of clause 10 of 
the Letters Patent. [p. 892, col. 1.] 

Obiter dicta—(1) Tt is not necessary that a decision 
in order to constitute a ‘judgment’ must involve an 
actual decision on the right in controversy between 
the parties. While a mere formal order or an order 
merely regulating the procedure cannot be viewed 
as a ‘judgment’, it cannot be held that the words 
‘right’ and ‘liability’ used in the definition of 

“judgment” given by Sir Bichard Couch in 
Justices of the Peace for Calcutta v. Oriental Gas 
Company, Limited (1) have reference only to the sub- 
santivelaw and not to а matter of procedure, Гр, 
891, col. 1.]` 

(2) The determination of the question whether 
a person is entitled to institute a suit for possession 
within twelve years from а certain date is a deter- 
mination of aright, more especially when it invol-. 
ves the determination of the acquisition of а pres- 
criptive right by the person in possession. [р. 890, 
col, 1, 

Ramendra Nath Ray v. Brojendra Nath Dass, 41 Ind, 
Cas. 944; 45 О, 111 at p. 127; 210. №, N. 794; 27 C. 
L. J. 158, referred to. 

(3) The object of the Legislature in enacting sub- 
section (2) of section 104, Civil Procedure Code, 
was to make it clear that there was no second appeal 
under the Code from the orders specified. in sub. 
section (1) of the section, Sub-section (2 was never 
intended to override the express provisions of the 
Letters Patent and to take away by implication the 
right of appeal conferred by those special-provisions. 
[p. 390, col. 2,] 

Muhammad Naim-ul. lah Khan. v. Ihsan-ul-lah Khan; 
14 A. 220; A. W. Ñ. (1892) 14;7 Ind. Dec. (м. в.) 515, 
Piare Lal v. Madan Lal, 89 Ind, Cas. 460; 39 A, 191; 
15 A.L J. 46, Hurrish Chunder Chowdury v. Kali 
Sunderi Debi, 9 C. 482; 10I. A 4; 120. L.. B. 61.5 7 
Ind. Jur. 18 ; 4 Sar. P. C. J. 406; 4 Ind. Deo, (N.s) 
970 Р, O.', Banno Bibi v. Mehdi Husain, 11 A, 375; 
A. W. N. (1889) 70; 6 Ind, Deo. (х.-в,) 667, Toolsce 





(1) 8 B.L Е, 483; 17 W. R. £65. 
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Money Dassee v. Sudevi Dassee, 26 О. 861 8 О, W.N. ` 
:847 18 Ind, Deo (м. в.) 884; Sabhapathi Ohetti, v. 
Narayanasamé Chetti, 25 М. 555; 11 M. L. J. 346 and 
Вестеіату of State for India in Council v. Jehangir 
Maneckji Cursetji, 4 Bom. L. R. 849, referred to. 

' An action to recover possession of ancestral land 
alienated by a male proprietor subject to the Custo- 
mary Law ofthe Punjab is governed by the pro- 
visions of the Punjab Limitation (Ancestral Land 
Alienation) Act, I of 1900, if the death of the 
alienor, which gives rise to the cause of action for a 
suit for possession, takes place after the enforce- 
ment of the Act, [p. 397, col. 2.] : 

Маа Singh v. Ladha Singh, 49 Ind Сав, 708; 18 
P. R. 1919, followed. 

. The whole scheme of the Act makes it clear that 
the object of the Legislature was to remove an 
uncertainty about titles to land by compelling: the 
relatives of the male proprietors to impeach 
their alienations within a limited period, namely, 
twelve years from one of the dates specified 
therein. It was intended that the title of the alienee 
should be immune from attack, if the alienation in 
hia favour was not contested within twelve years 
from the date mentioned in the third column of the 
schedule. Article 2, which deals with a suit for 
possession, should be read with Article 1 which pre- 
вогірев the period of limitation for a suitfor a 
declaratory decree, and the word ‘heir’ used in 
the former Article connotes the same person or 
persons as the expression "son or reversioner” in the 
latter Article. [p #99, col. ?: p. 393, col. 1.] 

The word “heir” denotes a person who succeeds by 
descent to an estate of inheritance, and it is beyond 
doubt that as long as а proprietor is living he has no 
heir. The person impeaching kis alienation and 
seeking а déclaratory decree cannot, therefore, be 
designated by the term “heir” and is consequently 
desoribed as "son orreversioner.” Itis only after 
the death of the proprietor that the “son or rever- 
sioner” becomes his heir, [p. 398, col. 1.] 

In order to determine whether an action is 
governed by a particular provision of the Law of 
Limitation the Courthas only to peruse the plaint 
and to decide whether upon the averments contained 
therein the claim comes within that provision, [p. 
893, col 1.] È 

It is by no means arare thing that a suit for 
possession is barred by limitation though the right 
to sue for possession has not yet accrued. `[p. 898, 
col. 2. ] 

Letters Patent Appeal from an order of 
Mr, Justice Seott-Smith (passed in Oivil 
Appeal No. 2523 of 1920), dated the 10th 
Marsh 1921, and reported as 64 Ind. Oas. 67 
affirming that of the District Judge, Ludhiana, 
dated the £0th August 1920. . 

Thakur Qullu Ram, for the Appellant. 

“Pandit Sheo Narain, R. B., and Lala 
Balwant Rai, for the Respondent. 

. JUDGMENT,—The facts whieh are rele- 
vant to the question of limitation arising in 
appeal are as follows :— 

On the 17:h Marsh 1894 one Baghela, a 


Jat of the Ludhiana Distriot, made a gift of 
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the land in dispute to ' his step son 
Бадо Singh and on the 11th January 1596 
а mutation in respeet of it was effested in 
favour of the donee. The donor died on the 


“14th July 1901 and the present astion for 


posession of the proper'y was brought on 
the 91:6 January 1919 by his eollateral 
Sawal Singh. The Tral Oourt dismissed the 
suit holding that it was barred by limitation, 
but its decree was dissharged by the District 
Judge who came to the souclusion that tha 
enit was within tte period of limitation 
prescribed by Article 144 of the Sesond 
Schedule to the Indian Limitation Act, and 
remanded the ease under Order XLI, rule 23, 
Civil Proeedure Code, for desision on the 
remaining issues, Aga net the order of remand 
an appeal was preferred to the High Court 
which was heard by Mr, Justiee Scott-Smith 
who bas affirmed the decision of the Distriet 
Judge and dismissed the appeal, 

From the decision of the learned Judge the 
defendant Рав brought the present appeal under 
elauselO of the Letters Patent. Mr. Sheo 
Narain for the resgondent raises в preliminary 
objection that the order complained of does 
not sonsiitute a "judgment" within the 
meaning of the aforezaid slance, and that eons 
siquently no appeal lies from it, 

The exprer sion "judgment" is not defined in 
the Letters Patent, and though some attempts 
have been made by the High UOourts at 
defining the term, it cannot be said that any 
presise and, at the same time, exhaustive 
definition has been formulated, The earliest 
definition, which is offen eited and is now 
regarded as the locus classicus, із eontained 
in the well known judgment of Justices of the 
Peace for Oaleutta v, Oriental Gas Oompany 
Limited (1). In that ease Sir Richard Couch 
О, J., said, “we think ‘judgment’ in elause 


'15 means a decision which affeets the merits 


of the question between the parties by deter. 
mining some right or liability. It may be 
either final or preliminary or interloentory, 
the difference between them being that a 
final jugdment determines the whole sause or 
suit, and a preliminary or interloeutory j dg- 
ment determines only a part of it leaving 
other matters to be determined.” The learn. 
ed Advocate for the respondent places hig 
relianee upon this definition snd sontends 
that tbe words ‘right’ and ‘liability’ as used 


(1) 8 B. L. В, 483; 17 W. В, 364, 
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‚їп the definition, have referenee to the sub- 
stantive law and not to a matter of prosedure; 
.and that the question of limitation which 
. was the only iseue, determined by the Single 
Beneh in this case, ia not a question of 

‘right’ or ‘liability’, but is a matter whieh 
affects only the remedy of the plaintiff. In 
thia connection our attention is invited to the 
‘observations of Mookerjee, J., in Ramendra 
Noth Hoy v. Brojendra Nath Dass (2), but we 
do not think that they support the contention 
of ihe respondent, The question for eon- 
sideration in .that ease was whether the 
‘adjadieation that there. was a misjoinder of 
eaures of astion in the suit and that the 
‘plaintiff could not proceed against all tbe 
defendants in one sait was a ‘judgment’ 
within the definition given by Sir Hichard 
Coush. Now, Mr. Justiee Mookerjee points 
out that, while a mere formal order or an 
order merely regulating the procedure in a 
' guit sould not be treated as a judgment, the 
adjudication on the question of multifarious- 
ness was not an order of that deseription and 
thatit determined some right between the 
parties, namely, the right whether the suit as 
framed was not anthorized by the law and 
the rules relating to procedure, and sould not, 
therefore, be entertained, tis not neoersary 
` tbat e desision, in.order to eonstitute a judg- 
‘ment, must involve an setual desision on the 
right in soutroversy between the parties, 
While fully endorsing the view that a mere 
formal order or an order merely regulating 
the prosedure eannot be- viewed as a jodg: 
ment, we cannot hold that the words, ‘right’ 
and ‘liability’ were used in, the narrow sense 
.sontended for by the learned Advoeate. 16 
seems to us that, the determination of the 
question whether the plaintiff is entitled to 
bring his suit after the lapse of twelve years 
from the date of the mutation is a determina- 
tion of a right, and the adjudisation there- 
upon eertainly affects the merits of the 
question between the parties, more especially 
when it involves, as it does in the present 
ease, the determination of the point whether 
the defendant has acquired a pressriptive 
right of ownership to the land in dispute, 
vide gestion 28 cf the Indian Limitation 
Ast, It ie, however, alear that tbis defini. 
tion, whieh has no doubt been adopted 


(2) 41 Tnd, Cas. 944; 45 C, 111 at p. 127, 21 0, W, 
N, 794; 27 0.1. J, 158, | 
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by the High Courts of Oalentta and 
Bombay as a useful guide in determining 
the question whether a desision is or ia 
not a judgment, has never been regarded 


‘as absolutely exhaustive vide, Budhu Lol v. 


Ohattu Gope (3) and Ramendra’ Noth 
Bro‘endra Nath Dass (2). The 
Allahabad High Court. bas not felt the 
necessity of defining the term "јада 
ment,’ because it has held that the right 
of appeal given by the Letters Patent ir, 
in respest of an order made under the 
Civil Prosedure Code, eontrclled by the 
provision of seotion 104, Civil Prosedura 
Code. Now seetion 588 of the old Ооле, 


‘whieh bas now been replaced by seetion 104 


and Order XLIII, rule 1 of tha new Code, 
enacted that an appeal lay from the order 
spesified in that sestion and from no other 
orders, and it was eonsequently decided 
by a Full Beneh of that Courtin Muhammad 
Naim-ul-lah Khan v. I san-ul lah Khan (4) 
that elsuse 10 of the Letters Patent waa 
controlled in its operation by section 588, and 
that no appesl lay under the Letters Patent 
from an order passed under the Code if 
it was not one of the orders enumerated 
in that seotion. Seetion 104 of the new 
Code, however, expressly saves the right 
of appeal otherwise provided ty “any Jaw 
for the time being in foree," but a Division 
Beneh of the Allababad High Oourt in 
Piare Lal v. Madan Lal (5), bas again 
adopted the rule enunciated in Muhammad 
Naim ullah Khan v. Ihsan ullah Khan (4) 
on the ground that sub section (2) of 
sestion 104 makes the appellate orders fine] 
and takes away pro tanto the right of appeal 
conferred by the Letters Patent. ' It seems to 
us that the objest of the Logislature in 
enacting sub-seetion (2) was to make it clear 
sesond appeal under 
the Code from the orders .speeified in sub- 
section (1) of seotion 104, and that sub- 
seetion (2) was not intended to override 
the express provisions of the Letters Patent. 
In the ease of Hurrish Ohundsr Ohowdhury v. 
Kali Sunder’? Debi (6) their Lordships of the 


(8) 89 Ind. Oas. 465; 44 О. 804 & 816; 21 О. ҮҮ, М, 
269; 25 C. L. J. 193; 18 Cr. TA J, 497, 

(4) 14 А. 226; A. W. N.(1892) 14; 7 Ind. Dec. 
(х. з.) 515. 

(Б) 89 Ind, Cas 480; 39 А. 191; 15 A. ТІ. J. 4^. 

(6) 9 О. 482; 10 I. A. 4; 12 0. L. R. 511; 7 Ind. Jur, ' 
161; 4 Sar. Р, O. 1. 406; 4 Ind. Deo, (х. в.) 970(Р, 0.) 
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‘Privy Oouneil made the following important 
observations, “It only remains to observe 
that their Lordships do not think that 
seetion 588 of Aet X of 1877, whieh has the 
effeet of restrieting cortain 6006615: applies 
to sueh a case as this, where the appeal is from 
one of the Judges of the Court to the Fall 
` Court.” - We do not agree with the learned 
Judges of the Allahabad High Oourt when 
they say, vide Banno Bibi v, Mehdi Husain 
(7), that these observations were eonfined to 
the fasts of that partienlar case. We eon- 
sider that the general provision contained in 
seation 104 does not take away by implication 
- the right of appeal eonferred in express terms 
by the spesial provisions relating to appeal 
to be found in the Letters Patent and this is 
the view taken by the High Courts of 
Oaleutta, Madras and Bombay in Toslsee 
Money Dassee v. Sudevi Dassee (8), Sobha- 
pathi Ohetit v. Narayanasamt Ohetti (9) and 
Secretary cf State for India у. Jehangir 
. Manechji Ourseij (10). 
; Ooming now to the definition of the 
expression judgment” given .by the Madras 
High Oourt we find that the earliest Madras 
.ease whieh deals with this matter is that of 
.Defousa v. Ooles (11). In that ease Mr. 
Juetiee. Biltleston said, “the words, judgment’ 
..sannot be limited to the final judgment in 
the suit, but must be held to have the more 
general meaning of any deeision or deter mina- 
tion affeeting the rights or the interest of any 
suitor or appl cant,... When the language 
giving the appeal is so general in ita terms as 
that contained in the 15th clause of the Okar. 
ter, it ie, we think, impossible to pressribe 
any limits to the right of appeal founded 
upon the nature of the order or decree appeal- 
ed frcm.” It is dificult to endorse the view 
eontained in the sesond sentenee of the 
passage quoted above, There ean be no 
doubt that this definition is mueh too wide, 
&nd it has now been superseded by another 
definition whieh appears to be the best defini. 
tion attempted so far. In Tuljaram Row v. 
Alagappa Ohetiiar (12) it was rightly pointed 


(7) 11 A. 876: A. W. N. (1889) 70; 6 Ind. Deo, 


(м, в.) 607. 
(8) 26 C. 361; 3 О, W. N, 847; 18 Ind, Deo, (х. в.) 
$84. 


(9) 26 M, 655; 11 M. L. J. 346, 

(10) 4 Bom. L. R. pen 

(11) 8 M. Н, C. R, 88 

(12) 8 Ind, Cas, 340; às M, 1; (1910) M. W., М. 697; 
8 M, L T 468; 21 М. 1 41 a 
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out that in order to deside whether an adjudiea- 
tion shculd be treated asa ‘judgment’ regard 
should be had, not to the form of the adjudi- 
estion, but to its effeat upon the suit or other 
sivil proeeediug in whieh it was made, Їп 
that cesa Sir Arnold White laid down the 
following test:—‘If its effest, whatever ita 
form may be, and whatever mey be the nature 
of the applieation on whieh it is made, is to 
put an end to the su't or proeeeding so far ag 
the Court before whieh the suit or proceeding 
is pending is eonserned, or if ita effest, if it ia 
not complied with, is to pnt an end to the suit 
or prosegding, Т think the adjudieation is а 
jadgment within the meaning of the clause.” 
ltwill be observed that this definition furnishes 
a better and а surer test for deciding the 
question whether an adjudieation i is or is not 
a judgment than that given by Sir Riehard 
Couch in, the ease of Justices of the Peice for 
Oalcutía v. Oriental Gas Оот рану Limited (1) 
If an adjudieation puts ап end to the snit or 
appeal, orif its effest, if it is not somplied 
witb, is to put an end to the suit or the appeal, 
then it is clearly 8 judgment. The difficulty, 
however, arises when ап  adjudieation 
has no such effeet upon a avit or appeal, but 
disposes of only an applieation made in e cuit 
or appeal. Now there ean be no doubt that 
it ia not every &ppliention whish results in 
an adjudication whieh ean be held to be a 
judgment.- Iu the Madras case, sited above, 
Sir Arnold White drawsa distinetion between 
an applieafion which is nothing more than a 
step towards obtaining a final adjndieation in a 
suit and an spplieation whish is an independ- 
ent proeeeding ancillary to the cuib and 
instituted not as a step towards judgment but 
with a view to render the judgment effestive, 
if obtained. He eonsiders that while an 
adjudication on the former would not be a 
judgment an order terminating the latter would 
come тіз the purview of that expres. 
sion, ; 


Now, there аге а large number of appliea- 
tions in respest of whieh it is easy to 
determine whether they belong to one cate. 
gory or the other. For example, applieations 
for transfer, summoning witnesses, issus of 
commission for the examination of witnesses, 
adjournmente, direeting party to produee 
and give inspeation of dosuments, framing an 
issue, are elearly those on whieh an adjudiea. 
tion cannot be regarded as a judgment, On the 
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other band, applications for the aprointmert of 
a Receiver i issue of an interim injuncticn, ele., 
-balong to the second slase, in whieh the order 
‘disposing of the application would: be в jrdg- 
nient appealsb!e under the Letters Patent, 
Andeed, to this elas msy bé ascigned all the 
applicatione, the orders on which are appeal- 
able under eeetion 104 ог Order XLII, rale 1, 

of the Ccde of Civil Procedure, Thera are, 
however, several applioations in respect of 
whieh the ditt nction drawn in the Madras 
ease cannot be of much prastieal assistance iri 
deqiding whether the order thereupon 
should bea jadgment within the meaning of 
the Letters Patent, Applieationa for a man. 
damus, Jeave to defend in a summary suit, 

on'a negotiable instrument, ete., may be cited 
ав: examples of this type of applications. 
"here is no:sure guide for desiding whe- 
ther an order termina ting an applieation of this 
eharaster is or is not а judgment, ‘and. it is 
for this reason that the High Courts have, in 
respect of orders passed there-n,- taken 
divergent views; for instar сө, an order direot- 
ing a mandamus to issue ёо a publia bedy to 
ecinpel 1 to refer a question of compensation 
to arbitration has been beld by the Caleutta 
High Oourt in Justice: ofthe Peace for 
Oaleutta y..Ordentel Gas Company, Limite? (1) 
not to be a judgment, but this view has, been 
dissented from by the Madras High Ocurt in 
Tuljaram How v. Alegappa Chettiar (12), 


It is elear that, in the al senee of an anthcri- 
tative definition binding upon all the High 
Courte, there is bound to be some divergence of 
judisial opinion on the subjeet. It is, there- 
fore, impossible to lay down any definite rule 
whieh would meet the requirements of all the 
sneer, ard tke only thing whieh can be said 
is that, in determining whether an order 
eonstitutes a judgment or nof, the Court must 
take into aonsideration the nature of the 
order and its effeet upon the eivil proeeeding 
in whieh it was made. 

The ease with whioh we are eoneerned 
does not, however, present вру real 
difeulty. It is beyond dispute that 
the deeision of tbe learned Judge ооп. 
firming the order of ihe Distriet Judge 
rut an end tothe appeal whish same up 
hefore him, and 16 must, therefore, be held 
to-be а ‘judgment’ within the meaning of 
slause 10 of the Letters Patent, We are 
aeeordingly of opinion that the preliminary 
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objeotion is not well : founded and must Le 
overrnled, 

On the meri's' we are unable to endorse 
the conelnaion of the Single Bensh and eoù- 
sidsr that the suit is governed by the pro- 
visions of the Panjab Limitation Aet, I of 
1930. It is eommon ground that the 
alienor died in 190], after the date of 
ihe enforeement of the Act, and it has 
been repeatedly held, vide, inter айа, 
Мапа Sings v. Lidha Singh (13) that an 
action to recover possession of aneestral 
land alienated by а male proprietor sub- 
ject to the Customary Law of the Panjab is 
governed by the provisions of the aforesaid 
Aet, if the death of the alienor, whieh gives 
rise to the sause of astion for a suit for pose 
sersion, takes plaee after the enforsement of 
the Aet. It i», however, urged that Article 2 
of the Sehedule to the Act, whioh is the only 
provision governing a. tuit for possession, 
refers td а tuit by the "heir" of the alienor, 
and that tke'plaintiff Sanwal Singh was not 
the heir of Baghela within the meaning of the 
above Ате. Now, it appears that one 
Basawa Singh was the nearest reversioner of 
Baghela, bat that he assented to the aliena- 
tion and attested the deed of gift exeeuted by 
Baghela. ‘Basawa Singh, however, survived 
Bagtela and is said to have d’ei only four or 
five years before the institution of the suit, 
and 16 is, therefore, eontended that on the date 
of Baghela's death Basawa Singh was his 
heir, and that Sanwal Singh was “only: 
aremote reversioner who beeame entitled 
to possession after the death of Baghe'a's 
heir." t ‹ 

We have eoncidered this argument, but we 
do not think that it takes the ease out of the 
purview of the aforesaid Article. The whole 
seheme of the Act makes it clear that tke’ 
object of the Legislature was to remove an 
uncertainty about titles to land by eompellirg: 
the relatives of the male proprietors to im-' 
peach their alienations within a limited 
period, namely; twelve years from one of the 
dates epesified therein. It was intended that- 
the.title of ‘the alienee should-be immure 
from attaek, if the alieration in his favour 
was not eontested within twelve years from 
the date mentioned in the third eolumn of the’ 
Sehedule. Article 2, whioh deal: with a suit 


m 


(18) 49 Ind, Cas, 703; 18 P, Ñ. 1919, . 
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‘for possession, should be read with Artiele 1, 
-which prescribes the period of limitation for 
a suit fora deslaratory deeree, and 1% seems to 
us that the word "heir" ueed in the former 
Artisle oonnotes the same person or persons 
às the expression “con or reversioner," in the 
latter Artisle, The word “heir” denotes a 
person who suceseds by desosnt to an estate 
of inheritanse, and it is beyond donbt that ав 
lozg as a propriétor is living he has по heir. 
The person impeaching his alienation and 
seeking a dealaratory deoree aannot, therefore, 
be designated by the term “heir,” and ia osn- 
‘sequently described ав "mon or reversioner," 
It is only after the death of the proprietor 
that the "son or rerersioner" becomes ‘hia 
heir, - 

The plaintiff Sanwal Singh, when seeking 
to resover possession of the property of 
Baghela, claims to be his heir, and it seems 
to us that the suit as brought by him isa suit 
by Baghela’s heir. Whether he eould or eonld 
not have elaimed the property immediately 
after the death of Baghela is beside the point; 
the question ir, whether the snit as brought 
by him is a suit by the heir of the proprietor. 
In order to determine whether an astion is 
governed by a particular provision of the Law 
of Limitation the Court has only to peruse the 
‘plaint and to deside whetker upon the aver- 
ments c.ptained tkerin the oluim somes 
within that provision. Now if the elaim in the 
present:case is one by the heir of the alienor 
to recover possession of the property alienated 
by him, (and we consider that there ean be 
no reasonable doubt on tkat poirt) the Ocuct 
is not called upon to go into the history of the 
question whether the plaintiff was or was not 
entitled to inherit the estate immediately after 
the alienor’s death. 

16 is urged that the plaintiff could rot sue 
for рсвзев:ісп during .the lifetime of Basawa 
Singh, that his right to possession acerued 
for the first time on the latter's death, and 
that the date-of that death should be regard- 
ed as the terminus а quo fcr the period of 
limitation preseribed fcr the suit. Now, 
arsuming that the plaintiff's right to рсвзев. 
sion did not assrue until the death of Basawa 
‘Singh, we sonsider that the Legis'ature has 
drawn a clear distirction betwen the date оп 
which the right to вде aseruss and the date 
from whieh the period of limitation begins to 
ron, Indeed, it is laid down in express terms 
that if no deslaratory deeree has heen obtain. 
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ed, in respeet of an alienaticn, the period of 
twelve years for a cuit for possession is to ba 
counted from the date.of the mutation in res- 
pest of the alienation, or, in the absense of 
mutation, from the date of the alienee cbtain- 
ing posscssion, etc., as the ease may be; and it 
is Ly ro means a rare thing that a suit for 
possession ia barred by limitation though the 
right to sne for рсввевеіоп has not yet asarued, 
The argument that tte contention urged by 
the defendant would lead to an &nomalous 
position doe1 not appeal to us, beeause it is 
beyond donbt that the provisions of the Act 
are not free from sueh anomalies, The reason, 
however, is not far to seek. Tho oljeet of 
tke Legislature was to ensure, without leaving 
any loophole, thatthe title of the alience should 
not remain in doubt for more than twelve 
years and that objest has been achieved 
regardless of any anomalies or absurdities 
which msy arise in special enses, ` 

We, must, however, point cut that it would 
also be absurd that eash cusee:sive rever. 
sioner should have twelve years for a suit for 
possession from the date of death of the pre- 
seding reversioncr. According to this eon: 
tention an alienation eould ba attacked after 
the expiry of even a hundred yearr, a result 
which is much more absurd than that pointed 
cut by the learned Ooursel for the Flaintiff, 
It may be that the framers of the Act did rot 
anticipate all the results which flow from its 
provisions, but we Lave to interpret the 
Statute as we find it, K 

We actordingly hold that the aetion brought 
by the plairtiff comes within the ambit of the 
Act and as it was bronght after the expiry 
of twelve years from the date mentioned in the 
Sckedale to the Act it is barred by time, 
We, therefore, aceept the appeal and, revers- 
ing the judgment cf the Single Bonch, dismiss 
the euit with coats {hroughont, 


в, В. 
Apreal aceepted, 
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NITYA GOPAL t. RAMBASI ROY, 


. OALOUTTA HIGH COURT. 
, APPAALFROM АРРЕПТАТЕ DaonEE No. 2770 
cr 1919, 
February 6, 1922. 
"Present :—Justise Sir N. В. Ohatterjen, KT, 
f and Mr, Jastise Pearson. 
; ` NITYA GOPAL TEWARY лир OrBEIRE3— 
APPELLANTS 
versus 
RAMSASI ROY anp ormggs—DiIRFENDANXTS 
— Resto «DENTS. 

Pleadings—-Suit for possession of mortgaged property 
= Morigage-bond challenged as fraudulent—Fraud 
not proved—Amendment—Suit, whether can be con. 
^ verted into suit jor redemption— Discretion of Court. 


. In the absence of special circumstances, a suit to 

recover possession ofa plot of land on a declaration 

that а mortgage-bond was fraudulent, coliusive and 

` without consideration, when the ocase of fraud has 
3 failed, cannot be converted into a suit for redemption 

‘of the mortgage; but it may be so converted, in the 
discretion of the Court, if the mortgage is valid and 
binding and the circumstances of the cage permit it. 
[p. 395, col. 1.) 

A plaintiff must ordinarily succeed on. the case 
he has made in the plaint and, unless there are 
special circumstances, an action instituted for 
purposes absolutely inconsistent’ with redemption 
cannot properly be converted into an action to 
' redeem, as it would in reality amount to the conver- 
pion of a suit of one character into a suit of, another 
„and inconsistent character, [р. 395, col, L 1 


. Ghurphekni v. Purmeshar Dayal, 5 О. L, J. 653 at 
p 659, Kokilasari Dasi v. Rudranand Goswami, 5 О. L. 
‘J. 627, Bal Kishan Lal v. Topeswar Singh, 14 Ind. Cas, 
845; 15 О. T, J. 446: 17 О. W. N. 319 and Ram Dao 
Mondal v. Indromoni Dasi, 8 ©, W. М. 825, referred 
to. 

: Appeal against the dcoree of the Subordi: 
nate Judge, First Court, Hooghly, dated the 
8th of September 1919, affirming that of the 
Мапа}, First Oourt at Arambag, dated the 
‘92nd of April 19!8. 

FACTS appear from the judgment. 

: Babus Hemendra Nath Ler and 
Gcpendra №. Das, for the Appellants.—The 
lower Appellate Court should have given us 
an opportunity to redeem the mortgage. 
That course was followed in the case of 
Bal Kishan Lal v. Topeswar Singh (1). There 
although the plaintiff fa.l:d in his main con. 
tention he wes allowed to redeem. 

Babu Manmatha Nath Roy, for the Respond- 
ents.— Where, as in this sase, possession has 
been sought onthe ground that the mortgage 
iteelf was fraudulent and tke allegation of 


(1) 14 Ind. Cas. 8:56 0, D, J. 44^; 270. W. N. 


19, 
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{тапа has failed, the snit cannot be allowed 
to te eonverted into one for redemption: 
Kokilasar¢ Dasi v, Rudranand Goswami (2), 
Ghurphekni v, Purmeshar Dayal (3). Mookerjee, 
J.. who was- party to the decision in 
Bal Kishan Lal's case (1) was also в party 
Refers also to Ram 
Dao Mondal v. Indromont Dasi (4) and ta 
Gordon v, Horsfall (5). 

‘(N, R. Онаттејва, J.—This case waa bofore 
the Judicature Acta, ] 
> Bal Kishan Lal'e оше (1) ia not in point, In 
cise the validity of the mortgige was not 
challenged, what was attacked was the decrea 
acd the execution proseedings, 

Ths nesessary parties are wanting—the 
THakur and Tiwari have not been made 
parties. 

Babu Hemendra Nath Sen, ia reply.—Tha 
Code gives your Lordships power to grant leave 
to amend the plaint at any stage. 

UN, R, Онаттввка, J.— But not so as to 
alter the whole sharacter of the plaint], 

Your Lordships will allow the amendment 
to save the expense and delay of another 
litigation. 

(N. R. Caarrenses, Ј,--Ав the Thakur ia 
not а party, even if we make an order in your 
favour the order will be infrustuous.] 

JUDGMENT,.—The question raised in the 
appeal is whether the plaintiff should Ъз 
allowed toredeem in tbe present snit, whieh 
is one for resovery of possessior, on а 
deelaration that the  mortgage-bond. was 
fraudulent, eollusive and withont eonsidera- 
tion‘and that the deeree obtained, therefore, 
was also fraudulent and eollusive. 

It is found by the Courts below that the 
mortgage was not fraudulent and the suit 
was aeeordingly dismisred., 

It is eontended before ur, ав it was before 
the lower Appellate Oourt, that the plaintiff 
should be allowed to redeem in the present 
suit and in support of that sontention the 
ease of Bal Kishen Lal v. Topeswar Singh w 
js relied on. 

In that ease it appears that there were 
allegations of fraud whieh had failed, but 
notwithstanding that the plaintiff was allowed 
to redeem in that suit. 16 isto be observed, 
however, that what was attacked as 

(2) 5 O. L. J. 527. 

(8) 5 C. L. J. 653 at p. 659, 


(4) 8 C. W, М. 825, 
- (5) (4.846, 5 Moo. Р. 0. 303, 1; Jur, 569; 13 E. Ri 


548; 70 Е, B. 48, 
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frandulent was not the mortgage but the 
deeree whish was obtained проп the mort- 
gage against the father of the- plaintiff who 
was the Kurtha of a Mitakshara family, 
That desision of Mookerjee, J., cannot be said 
to be directly in point. 

On the other hand, Mr. Justiae Mookerjes 
disenssed this question in two earlier 
cames, In Koktlasart Dasi v. Rudranand 
Goswami (2) where it was held that "a 
plaintiff must: ordinarily sueeeed on the 
saco he has made in the plaint and that, 
unlesa there are spesial eireumstanees, an 
action instituted for purposes absolutely in. 
eonsistent with redemption, «annot properly 
be converted into an astion to redeem." 

In another ease Ghurphehnt v. Furmesher 
Dayal (8), it was held that "where 
a plaintiff has rested his ease upon fraud, 
when the oase of fraud has failed, he eannot 
be permitted to support it npon an entirely 
different and inconsistent ground. Although, 
` therefore, a suit, brought as one for posses- 
sion, may, in the dissretion of the Court, 
where the  eireumstarces of tke oase 
‘permit it, ba eonverted into one for 
redemption on the acsumption that the 
mortgage wes valid and binding, а 
plaintiff must ordirarily tusseed on tke 
ease he has mada in the plaint, and that, 
unless there are special cireumstancer, an 
action instituted for purposes absclutely in- 
consistent with redemption sannot properly 
be sonverted info an action to redeem, as 
16 weuld in reality amount to the conversicn 
of a enit of one charaeter into a suit of another 
and ineonsictent oLaraetcr." . 

There sases do not appear to have Беси 
sited before the learned Judgesin tte eare 
of Bal Kishen Lal v. Tcpsswar fóngh (1). 
Although the deeision on the question 
whetber а suit for poesession can be sor- 
verted into в suit for redemption are not 
uniform, no case has been sited in support 
of the contention that, where the mortgage 
has been shallenged as fraudulent, and the 
fraud attempted to be proved snd the 
plaintiff failed to prove it, he should be 
allowed to redeem. 

On the other hand, in the ease of Ram 
Dao Mondal v. Indromoni Dosi (4) Мъврћег- 
son, J., observed: “I know of no care in 
whieh a suit based on frand and fought 
cvt on the ground of fraud and dismissed 
in the First Court op the ground of there 
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having beenno fraud has, in the Appellate 
Court, been sonverted into one for re- 
demption." 

We are unable to hold that there are 
any speeial circumstanees in the ease, It 
is nnreeessary to diseu:s the matter further 
besause that is not the only diffieulty in 
the way of the plaintiff, The property has 
been found to have been dedicated to a 
Thakur and the Thakur i» not a party to 
the sait, Any decree for redemption passed 
against the defendants in the absenee of 
the Thakur wuld, therefore, bs infrnetuous, 

In these ciraumstances, we think that 
the ‘present suit mus’ fail This, however, 
will not prevent the plaintiff from bringing 
any suit that he may be advised for re. 
детріїоп. 

The appeal muat accordingly be dismissed 
with sosts, 

N. E, 

Appeal dismissed, 


LAHORE HIGH COURT. 
Szcosp Оти, Apparat No, 1258 or 1921. 
January 16, 1922, 

Present : — Mr. Justice Martineau, 
IMAM DIN — PLANTIER — APPELLANT 
versus 
JALAL-—Vzxpog Амр NATHA SINGH— 
Verpre— Dersnpants— RESPONDENTS. 

Pre emption—Mortgagee pre-emptor—Acceptance of 
mortgage-money from vendee—Delay in institution of 
pre-emption suit— Waiver. 


The mere acceptance of the mortgage-money by a 


‘mortgagee from the vendee of the equity of redemp- 


tion or his omission at the time to express & desire 
to purchase the property does not amount to g 
тарт of his right to claim pre-emption, Гр. 396, 
col 1, 

Fazaldad Khan v. Sawan Singh, 97 P. В. 1908; 
89 P, L. R. 1908; 30 P, W, R. 1908, followed. 

Bawa Lehna Singh v, Jagan Nath, 188 P. B. 1588, 
Mehta Chandras v. Malik libar Khan, 164 P. I, R. 
1906, distinguished. 

A pre-emptor is allowed by the law twelve 
months to make up his mind whether he will sue 
or not, and any delay in suing is immaterial pro. 
vided that the suit is within the period of limitation, 
Гр. 896, col. 2.] 
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Fazaldad Khan v. Sawan Singh, 37 P. R. 1908, 
88 P. L. В. 1908; 20 P, W, R, 1908, followed, , 


Baijnath Ram Goenka v, Ramdhari Chowdhury, 35. 


C. 402; 10 Bom, L. R. 253; 12 О. W. М. 419; 7 C. L. 
J. 818; 18 M. L. J. 116; 86 I. A. 60; 8 М.І, T. 19 (P. O.), 
distinguished. 3 


Sseond appeal from а deeree of the 
Additional Judge, Sheikhupura st Lohare, 
dated the 3rd Mareh .1921, affirming that of 
the Senior Subordinate Judae, Sheikhupure, 
dated tha 21st Desember 1920. 

Lala Amir Ohang Mehtt, for the Appel. 
lant. 


JUDGMENT —The plaintif. sucs to pre- 
empt land whieh was sold by the first defend- 
ant, Jalal, to the sesond defendant Natha, 
Singh. Rupees “209 out of the purshase. money 
were left with the vendee for payment to the 
plaintiff, to whom the land had been mort 
gaged. The Courts below have soncurred in 
dismissing the suit on the ground that the 
plaintiff waived his right of pre emption by 
seeepting the’ mortgage money from the 
vondee without demur and without setting up 
hisslaim. The plaintiff has filed n вевопа 
appeal in this Court. 

The Courts baye not notieed the faet that 
ihe reseipt given by the plaintiff for the 
morígage. money recites, not that he ressived 
the money frem Natha Singb, but that he 
reeeived it from Jalal through Natta Singh, 
with wlom it was deposited. Farther, in 
Fuealdad Khan v. Катап Singh (1) it waa 
held that the ‘mere aeseptanee of hii money 
by a mortgagee from the vendee, or his 
omission at the time to express a Cesire to 
purebase the ‘property is not a waiver of hia 
right to elaim pre-emption. 

Bowa Lehna Singh v. Jagan Nath (2) whieh 
has been relied on by the Ccurts telow, is 
'elearly distinguishable as in that ease the 
mortgagee had elested to reeognise the 
validity of the sale by demanding bis money 
from the vendee and this distinstion was 
pointed out in Fasaldad Khan v. Rawan Singh 


1). 

Mehta Ohondras Malik v, Паг Khan (3), 
relerred to by the lower Appellate Court is 
aleo distinguishable as in that ease the vendee 
had sent a formal notise to the mortgagee 
that he, the vendee, had bought the property 
and that the mortgagee should te kehis money. 


(1) 87 P. В, 1908; 39 P, L, В, 1908; 80 P,W. В, 1908, 
(2) 138 P. R, 1888. 
(3) 154 P, L, R, 1908, : ; - 
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The learned Distriet Judge has also laid 
а!тазз on the fast that the plaintiff stood by: 
while the vendee prosseled to break up part 
of-the lanlin dispute, whieh at ths time of 
thesale was left waste, and that he did not 
bring his suit till 75 months after the redamp-: 
tion of tha mortgage. Bat the ruling of 1993 
mentioned above is also an authority for holi- ` 
ing that mere delay in suing is nota waiver’ 
of the plaintiff's right of pre-emption, A 
pre-emptor i3 allowed by the law twelve 
months to make up his mind whether he will 
sue or not, and any delay in ening is іт. 
material provided that tha suit is within the: 
period of limitation. 

The lower Appellata Court has qioted’ 
Baijnath Ram Gosnka v. Ramdhari Chowdhury 
(4), in which it was held that the right of 
pre emption mast bə өхөгаїзэ1 with the ut.’ 
most promptitade aad that any aareasonabla 
or unneo3ssary delay, ia to be sonstrnad as au 
election not to pre empt. Bat that вазе re- 
lated toa right of pre-smption under the 
Mubammadan Law, and is, therefore, anite 
inapplieable to the present aas3. ; 

I hold, therefore, that plaintiff's'eonduot іп 
ascapting the mortgage-monsy without assert- 
ing his right of pre-emption, and in waiting 
for 75 months before bringing the suit, is not 
a waiver of his right of preemption, I 
accordingly accapt the appeal, wet aside the 
deeree of the lower Appellate Court, and 
remand the ease under Order XLI, rule 23; 
Civil Prosedure Oode to that Court for the 
disposal of the appeal before it assording ‘to 
law. The Court-fee on the mem randam of 
appeal in this Court will be refanded and other 
s0:ís will be eo:ts in the eare. 


8, D. ` 

Appeul accapted; 
Cate remanded, 

(4) 85 О. 402; 10 Bom. L. В, 253; 13 О. W. N.419- 


7 О. 1.3, 818; 18 M. L. J, 116; 851. A. 80; 8 M, І.Т. . 
849 (P. О.). 


^ s ferred against a  deeree of 
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KARUPPA GOUNDAN Ф. МОРАТ GOUNDAN, 
. MADRAS HIGH COURT. 
Бксохр Civi Aipeat No. 586 or 1920. 
Novemter 23, 1921, 
"Present: —Mr. Justise Kamaraswami Sastri - 
and 
Mr. Justice Devadoss. 
KARUPPA GOUNDAN—Derenpant 
— APPELLINT 
versus 
MUDALI GOUNDAN and cruzrs— 


PraINTIEFé— RESPONDENTS, 
Hindu Law—Surrender of estate by widow—Reserva; 
tion of absolute estate in portion for maintenance— 
Validity of surrender, 


A surrender by a widow of her husband’s estate 
is not invalid merely because she bargains for an 
absolute estate in a portion of the, estate for her 
maintenance, golong as the lands‘ ‘allotted to her 
for maintenance are not in excess of her ‘require- 
ments fer maintenance and the transaction is other- 
wise fair, 

A reservation for maintenance to be valid need 
not be only of a life-estate. 

Bhagwat Koer v. Dhanukdhari Prashad Singh, 58 Ind; 
Сав. 8471 47 О. 466; 87 M. D. J. 513; 17 A, L. J. 1086; 
(1919) M. W. N. 860; 1 P. I, T. I; 2U. PL. R. 
(P. 0.) 27; 46 I. A. 259; 22 Bom, І, R. 477; 24 О, W, 
N, 274; 12 L, W, 105 (P. 0.*, referred to. 


` Sesond appeal against a desree of the 
Oorrt of the Subordiuate Judge, Coimba- 
tore, in Appeal Snit No, 52 of 1919, -pre- 
the Court 
of the Distriet Munsif, Tiruppur, in Origiral 
Suit No. 66 of 1918. 

Mr. A. Krishnasami 
Aprellant, 

Mr. А, Visvanatha Atyar, for the Respondent, 


JUDGMENT,.—We are of opinion that Ex- 
hibts Ірга II and the evidense in the case 
show that there was а eurrender by the tesond 
defendant tothe tbird defendant of-all the 
properiies she was in possession of as widow 
and that she. got a sum of Rs. 5С0 ard land 
yielding abont- Rs, 25 a year absolutely for 
ber maintenanee. There is nothing in the 
evidence to show that the transaction evideneed 
by Exhibits 1 ала I1 was в devise by the widow 
to get an absolute estate in a portion of her 
husband's property. It is in evidence that 
she would require at least Rs, 4 а month for 
her maintenonee and that the land she got 
would . yield about Rs. 25 a year, The 
iuterest on the sum of Вз. 500 aud the yiald 
of the land would hardly be suffisient for 
ber maintenance: -Having regard. to the 
ex'entofthe lands surrendered by her aud 


Atyar, for the 
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the yield, 16 is diffisult to see why she 
shculd baye entered into the traneastion 


evidenecd by. Exhibits I and II if her objeet 
was not dena fide. 

Tre next question i: whetker the fast 
that she got an atsolute -estate in the land 
wLieh she got fcr Ler maintenanee and in 
Bs. £00 given to her would render the 
surrender invalid. In the case of widows 
entitled to maintenance it is open to them 
to get properties absolutely іп lieu of their 
elaim and there is no reason why a aurrender 
by а widow shcull be invalid whsre the 
bargains for an absolute estate in a portion оѓ 
the estate for Ler maintenanee во long as the 
lauds allotted to her for - maintenanee 
are not in excess of her requirements for 
maintenanee and the traneastion is other- 
wize fair, No authority is «sited for the 
view that the reservation for- maintenansee 
whish would, under. the desision of tha 
Privy. Oouneil in Ehagwit Koer v, Dhanuk- 
dhari Prashid Singh (1), be valid should be 
only of а life estate, / ' 

We are of opinion that there wasa valid 
surrender by ths 2nd, defendant in favour of 
the 3rd defendant, who is the father of the 
plaintiffe, and that.the suit by tbe plain'iffa 
is not maint:inable. 

We reveree the desrees of the lower Courts 
and dismiss the plaintiff's suit with eosts 
thronghovt. 


Appeal allowed, 


- (1) 58 Ind Cas. 847; 47 О. 466; 37 M. L. J, 518; 17 
А. 1. J. 1036; (1919) M. W. N. 860; 1 P. L. T, 1; 2 U. 
P. L. В. (P. 0.) 27; 46 I. А. 259; 22, Bom, L, R. 471; 
24 C, W, N, 274; 12 L, W. 105 (P. O.). 


+ 


368 ' 
TEJENDRÀ CHANDRA DHAR 0, DURGADAS DUIT. 


OALOUTTA HIGH COURT. 
APPEALS FROM ÁAPPRLLATE Decrers No3. 1594. 
cr 1919 anp 216 Амр 521 or 1920. 

January 6, 1922. г 
Present : — Јавііве Sir N. В, Chatterjes, Kr. a 
and Mr. Justiee Panton. 
TEJENDRA CHANDRA DHAR, ExEQUTOR 
TO THE ЮзтАТ oy LATE RAM DHAN нав; 
SEGUE AEREN 
> teraus 
- In No.1894 or1919, 
DURGADAS DUTT ano отаквз— 
:DzrENSDAXTS —HgsPONDEKTHE, 
. Ix No.216 or 1920. 
: DURGADAS-DUTT лир orBEsS— 
Dern ypants—Reepox dents, f 
In No, 52- or 1920, 
DURGADAS DUTT AND OrBERÉ— 


: DERSNDANTS— RESPONDENTS. 
Revenue. sale— Wilful - dejault—Fraud -- Purchaser 
joining in fraud after ш and before sale, position of, 


A fraudulent motive of ‘the proprietor, who pur- 
posely defaults in paying revenue, cannot affect the 
rights of а bona fide purchaser ab the sale. But & 
purchaser, who joins in the.fraud -after the default 
and before the sale, which is the machinery by which 
the fraud is to be carried out, and with knowledge 
thereof, cannot be permitted. to enjoy the benefits 
whioh result to a bona fide purchaser‘at a-sale for 
arrears of revenue. Therights of such. a purchaser. 
are not higher than -those of а purchaserat w 

rivate sale, р, 401, col. 1.] 

Nawab Sidhee Nasir Ali Khan v. Ojoodhyaram Ehan 
5 W.B. P. О. 88; 10 M. I. A. 640; 1 Ind. Jur, 185; 
Sar. P. C. J. 168; 1 Suth, P, О, J. 635; 19 E, R, 1076, 
Sreenath Ghose v. Hurnath Dutt, 18 W. В. 240; :9 B. 
L. В. 220, Harendra Lal Roy v. Salimullah, 7 Ind. 
Oas. 21; 120.1, J. 886 апа Uma Charan v. Midnapore 
Zemindary Оо,, 28 Ind. Oas. 182; 20 O, L. J. 11; 19 
О. W. N. 270, referred to. . 

Appeals against the desrees of the Additional 
Distriet Judge, Ohittagong, dated the 23rd 
of June 1919,. modifying that of the Munsif, 
Fourth Court at Patiya, dated the 20th of 
April 1918, 

FAOTS appear from the judgment. 

Babu Ram Ohandra Masumdar (with him 
Babu Dhirendra Lal Kasigir), for tho Ap. 
pellant. — The plaintiff is the appellant. The 
appeal arises out of a suit for khas possession. 
The plaintiff's predecessor was austion-zur. 
chaser at a sal» for arrears of revenue, The 
sale took place in 1911. The plaintiff’s case 
is that the defendants are the tenure-holders 
of the makal and hence the tenura is liable 
to be caucelled'and -the plaintiff is entitled 
to khas possession. The defence was three. 
fold tie—(1) that the sale has not the 
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effect of-a revenue sale inasmuch as there 
was a previous arrangement: bebween ‘he 
auction-purchaser and ‘the outgoing pre-~ 
prietor; (2) that the tenure was a protected 
interest within the meaning of section 37 of 
the Revenue Sale Law, and (3) that the de- 
fendant is a o»ltivating raiy2¢ having the right 
of occupancy in the land. The First Court 
held that the defendant was a tenure-holder 
and as such he had по ‘protested in- 
terest in the land, that there was a pre. 
vious ‘arrangement as alleged and hence it 
amounted to a dale, The First Court, there: 
fore, passed a decree for rent and m:sne pro» 
fits. On appeal by both the plaintiff and the 
defendant the lower Appellate Court agreed 
with the First Oourt on the first twa points.. 
With referente to the last point the First 
Court's decree for rent was affirmed but 


-mesno profits were decreed in accordance witk 


the old rate of rent. Toe plaintiff now 
appeals’ to: th's Court. The defendant has 
filed cross appeal. My гоїіоб ia that there ` 
having been no-frand in law, the effect of 
the rale was that of a revenue sale and 
secondly that. the m:sne profits. ought not 
io have been allowed at the old rate of rent. 
The previous arrangement was reduced into, 
writing but was not called for and gacondary. 
evidence.was gone into. Isubmit that cana 
not be done in ascordance with law. Sze. 
tion 66 of the Indian Evidence Act 
does nət apply to cases of this nature, 
As regards mesne profits tha Oouri below 
has affirmed the decree for fair ront, I 
would, therefora, be entitled logically “to 
mesne profits on the basis of fair rent fixed 
by the Courts. The case in’ Harendra Lal 
Rey v. Salimaliah (1)] is distinguishable. Im 
the pressnt case there were other bidders. 
Refers to Sreenath Ghose у. Hurnath Dutt 
(2). The arrangement in the present cass 
was. made after the properties were advertis: 
ed for sale, -I submit there. воша Бе ‘по 
frand in a сэвэ like this, I sannot suffer for 
any ast of the outgoing proprietor. All.that 
the arrangement was for, was that a fair 
value would be obtained at the sale. That 
sould not possibly eonstitute a fraud in law. : 

Babu Dwarkanath Ohuckerbutty (with him 
Babu Ohanira Sekhar Sen), for the Raspon- 
dents.—I hold under a kaimi d Am? potiah and: 


(1) 714, Cas..21; 12 О.І, J. 83367” 
(3) 18 wW. В, 240; 9 B. L, R, 220, * 
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the jamah is fixed ard consolidated, It 
does not lie in their month to question the 
sontraetnow. They варго give оге1 evidenee 
to prove alterations in the вопітаві of 
tenaney. Refers to Lakhi Ch:ran Soha v. 
Hamid Ali (3), Sarbeswar Patra v, Maharaja 


Str Bijoy Ohand (4), Maung Eyin v. Ma Shwe: 
La (5), have been reocrded in the rettle- 


ment proceedings as в raiyat. Refers to 
Promoda Nath Rey ч. Asir ud-din (6), Secre- 
tary of Sits for India v, Digawbar Nanda (7), 
The suit for khos possession being dismiseed 
on the ground that the sale was private the 
question does not lie. I would be protested 
under the terms of my вопігаевё, If the 
purehsser is bound by the eoniraet no quez- 
tion of settling fair rent бап possibly arice. 
1 hold onder the terms of my lease. Refers to 
Uma Charan v. Midnipore Zeminderi Co. (8). 
Tbe findings of fact all eonelude the appeal 
ag regards the question of secondary evidense 
I submit it sould be given aseording to ereo- 
tion 66 of the Indian Evidenee Act, 

Babu Ham Chandra Mazumdar replied in 


brief. 
. JUDGMENT, 
Ix No. 1894 ов, 919. 

This appeal ariees out of a suit for khas 
possession of the lards in dispute by 
the ‘purchaser of an estate at a 
sale for arrears of revenue, The defend. 
ants pleaded that by reason of an 
agreement between the defaulter and tbe 
purehaser the. latter was not entitled 
to the benefit of a revenue sale; and that 
the defendants had a protested interest in the 
land whieh eould not be annulled. The 
Courts below found that the defendant's 
interest was that of a tenure-holder, and 
was 
sele in essenee was а private sale, and the 


plaintiff, therefore, eould not get khas posses-' 


Sion of the land, The plaintiff has appealed 
to this Court. 


(8) 44 Ind, Cas, 543; 27 O, L. 1. 284, 
Nae 63 Іпа. :Сав.:986; 26 0. w N. 15; 81C, L. J, 


(5) 42 Ind. Cas. 642; 22 с. W., N. 255; 16 A. L, J. 
825; 38 M, L. J. 648; ЗР. L, W, 186; 6 L. W. 777; 28 
M. L. T. 36; 27 О. І. J. 175; 20 Bom, L. R. 278; (1918) 
M, W. N. 300; 46 0.:320; 9 L. B, В. 114; E Bur, L. T. 
21; 44.1, A, 286 (P. С.). 

(6) 11 Ind. Cas, 262; 15 0, noe P^ rie 

(7, 45 Ind, Cas. 48; 27 О, L, J. 88 
(8) m Ind, баз .182,720 0, L, 11; 19 0, Nw N 
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` Parno was heavily indebted, 


rob а protested interest, but that the: 


3:9 


It is found that the former proprietor 
and that he 
purposely defaulted in the payment of 
Government revenue in order that the prop. 
erty might feteh a higher prize than at a 
private sale. He bad already twies done this; 
but hisobject had been frustrated by the 
tenure-holder depositing the arrears of 
revenue. He defaulted a third time, and 
on this cecasion he entered into an agree. 
ment with Ramdhan (the plaintiff's predeses- 
sor-in-interest), before the sale, under whieh’ 
the latter was to purehase the property at 
the revenue sale. The price of the disputed 
іатор together with other mahals was 
settled ‘at Rs. 4,300, and it was agreed that 
if the price at the auction sale was less than 
that amount, Ramdhan was to pay Parno the 
balanee privately, but that if the bidding 
exeseded that sum, and plaintiff had to bid any 
sum in éxees8 of Ra, 4,20), the defaulter 
(Purno) would refund aueh exeess to Ramdhan, ` 
As security for the performance of the contract 
Ramdhan derosited Re, 1,000 with a third 
person (one Shamsunder) As a matter of 
fact the bidding went up to Rs. 5,100 and 
Purno refunded the exeess to Ramdhan., 

The léarned Distriet Judge hes held that 
the wilful default of Purno in order that 
the revenue sale might feteh a higher price 
than а private sale was fraudulent, That 
fast by itself eannot affeat the rights of the 
pureharer if he is no party to the design. A 
proprietor of an estate may be unwilling to 
retain'àn estate, and if he defaults in paying 
revenue in order that he may geta higher 
price at the sale whieh entitles the pur- 
ehaser to set aside all interests other 
than  proteeted intereste, his fraudulent 
motive oannot  aífeet the rights of a 
bona fide purebaser at the sale, It ig 
not found that there was any agreement 
between Purno and Ramdhan before there 
was default in paying tke revenue. It is 
aesordingly contended that the purehaser 
is not affected by any fraudulent design on 


‘the part of the defaulter, 


But the finding of the learned Addition. 
al Distriot Judge is "that Ramdhan Dhar 
knew what the real nature of the sale 
was, that it was essentially a private sale 
and not а revenue sale, and, if he knew 
that, it must reasonably be held that 
for the sake of obtaining an advantage 
(the advantage of the power to annul 
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ineumbranees) hó agreed in "making the 
transaction ostensibly а revenue sale and: 


that the advantage he thus obtained was 
an unfair advantage and was 


with Purno- and, along with Parno acted 
fraudulently. HU Ramdhan Dhar, the predessz-i 
sor in-interest of the plaintiff, was then 
a рвгёу- ёо this fraud and is bound by 
its eontequenees. ` 

In the: saso of Nawab Sidhee Nozir Ali 
Khas v. Ajoodhyaram Khan’ (9) the’ Judi- 
cial Committee held ibat it was w 
great fraud in a mortgage» to attempt to 
deprive the mortgagor of his right of 
redemption by -means-of & ‘fictitious sale 
of the property for arrears of revenue. 
The agreement in that «ase, however, 
was made with the purehaser before the 
default took plaso. But in 
Ghose v. Бит" Dutt (2) there was an 
actual. arrear of rent for whieh a deeree 
had been obtained and exeoution threatend 
before -any negotiation took plase with 
the purshaser. Markby, J., in that sase 
observed :— ' Now, we are by nó means 
sure that it is not the duty of a lessor 
under gush cireumstanees to do his utmost 
to postpone the sale, and so to protest 
the interests of his lessee, that is certainly: 
what an upright and honest man would: 
do under the oiraumstanees ; and 
rü'e,of English Law which seems to ‘be: 
founded оп. broad prinsiples of equity 
whieh are ‘applicable here also, that сап 
intermediate- landlord is bound to protest: 
bis own tenant from all paramount elaims. 
Bee Graham v, Allsopp (10), At any rate 
we ceanroj doubt that it is gross fraud. 
in the intermediate landlord to «use his- 
infüaenee to urge оп а. sale for arrears ofi 
rent in order -to sesure to the purshaser- 
the advantages of sueh a sale under the 
Ас ; the intermediate landlord at the same: 
time bargaining to reeeive as a reward 
for his services & share in the advantages 
thereby secured, And if this be -a fraud, 
then to this fraud the plaintif -was a 
party ;and the sale being part of the 
machinery by which tbis frand was 


(9) 5 W. R. P. C. 83; 10 M, I. А. 640; 1 Ind. Jur, 
186; 2 Sar. P. Od. 198; 1 Suth Р, О, J, 635; 19 E, Re 
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(10) (1848) &:Ex, 186; 77 R. R. 502; 18 L, J, Ex. 
86; 164 E. R, 809, 
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obtained ' 
by deeiet, and that, tkerefore, he solluded. 


‚һө day of sals, 
Sréenath- 
АҢ 


it ‘is a: 


;conferrel- upon the defaultér. 


. [1093 


effastad, wa think ‘ib ought to be. put 
entirely оп, ons ‘side in considering the 
question now bafore ue, and that, as bs») 
tween the plaintiff and the Вэрлтаэз, tha 
plaintiff ought to ba considered, not ag 
having the rights ofan austion-purdhasar. 
under the Bangal Aet, VIII of -1865, but 
only as having tho right of a. private. 
purchaser," 

-This cise was‘follawad-ia ths 01123 of 
Harendra Lal Roy. уч. Salénullad. (LY ant: 
Uma Oharan т. Midnapore Zsmindary Oo. (:). 
In tham tha agreement wiih the purchasarm 
appears to have taken. placa bsfora the 
default was oimmitted though ia- the: 
latter the final settlement of the price» at 


which the parshaser was to purchas3 the 


property at the sale took placa only on 
` Таа learned Judges in. 
that ease observad: -- Га the ase bofore. 
the default. was: wilfally made; tha 
sale таз delibsrately brought abut thoughi 
the judgmant-debtor was able to psy the. 
julgment deb‘; .the purshaser and the 
pries to be paid by them ware settled; 
in advinc’; hero we have all the sharae- 
teristiss of a private: sale. 16 was olearly 
ап abusa of statutory provisions for sale of 
ienures in execntion of deeress for rent,’ 
to bring about designedly a sale under: 
such aircimstanses, so that the: right of- 
under-tenure holders might ba destroyed, 
an unencambered title aonveyad to~ the: 
purehaser, and the maximum of- benefit, 
The ' transa=. 
characteristic was са; 
pr.vate sale, and if we ware to regard. 
it as a real rentísale wa would `һауз' 
to hold that an unscrapulous teanre-holder. 
may succassfally avail himself of the stringent: 
provisions of the rent law, solely with a 
view ^to injüre. subordinate tenura-holder- 
and to prefii b; their detriment, while. 
providing, by msans of а sesret arrange»; 
ment with the intending purahassr, ample 
safeguards against any possible loas, to 
himself by the transaetion,". and held ‘that 
the plaintiffs (the parshasers) must ba- 
treated as in no batter position than B. 
purchaser by a private transfer.” 

We think in the present. C183 althongh' 
Reamidhan only joined i in the fraud after the 
default had ben made hə cannot, by reason 
of his entering into the agraement bafore. 
the sale whish was tho masbicery by which, 


astion in all its 
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the fraud was to bs carried ont, and with 
knowledge thereof, be permitted to enjoy 
to the detriment of others the benefits whish 
result to a purehaser at a aala for arrears 
of revenue; and that Ramdhan did not by 
this trancastion asquire rights higher than 
those of а purehaser at a private sale, 

It- ig contended cn behalfof the appel’ant 
that the defendant not having called upon 
the plaintiff to produse the agreement, oral 
evidenee was inadmissibla to prove the terms 
of the agreement, Bat no objection was 
taken when oral evidense, was- aldused on 
the pcint. Had any objection been taken 
at the time the defendant might have salled 
upon the plaintiffto produss:. the written 
agreement. Wa donot think, therefore, tha’ 
the objestion should be entertained, 

Since Ramdhan did not aequira rights 
higher than thosé of a purchaser at a private 
sale, it is unnecessary to sowsider whether 
the interest was a protested one. The 

' plaintiff is nob entitled ‘to khas possession. 
He is entitled only to the rent whieh way being 
paid previously (о the sale, 

The tuit is not ons for rent but the 
‘Oourts below have given в decree for rent 
‘withoat cbjeation ou the part oftthe de'endant 
on this point, We aseordingly hcli that 
‘the plaintiff should get rent at-the rate ргә. 
"vided in the kabultyat. 

The appeal is acsordingly dismissed.. We 
direst that eaoh. party do beard is own aosta 
in all Oourts, 
` In the view wa have taken ia the appsal, 
it is unnecessary to, consider the question ‘of 
status of the deferdants whish was dealt with 
by the Court bslow and whish forms the 
subjcci-matter cf the ocross-objastioas bafore 
us. The  eross.objestioni .are &aesordingly 
disallowed, With regard 6 ero:s ‘objastions 
wa make no order asto costs, 

"This juigment will govern the other apposls 
(Second Appeals Nos. 216 and 521 of 1920.) 

в, D. Apreals dismiss:d. | 
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PATNA HIGH COURT. 
APPEALS F203 OuatGruan О воввиз Nos. 101 awp 
102 or 1919 лчо Nos, 28, 22, 30 аир 32 
or 1922, 

April 12, 1922, 
Freseni; — Mr. Justies las and Јавіќсэ 
Sir John Bucknill, Kr, 

Mahant RAMRUP, GIR АМр oragR8— 
APPELLANTS 
versus 
LAL CHAND MARWARE AND OTHSES— 
R sEPONDENTS. 

Hindu Law—Math—Alienation by Mahant-—Suit 
to set aside—Cause of action-Property, vesting of, in 
idol and in Mahant, distinction between—Different 
causes of action —Legal necessity —Direct proof impos* 
sible—Recttals in sale-deed, value of —Mahant, whether 
“trustee” — Limitation Act GX of 1908), Sch. I, Art. 184, 
whether applicable to alenations by Mahant— Evidence 
Act (I of 1872), s. 108—Presumption as to date of 
death, whether any—Parties to suit—Transferee 
pendente lite, whether necessary party. 


Where property is vested in a juridical person and 
such property is transferred by a person who is only 
the representative and manager of-that juridical 
person, such transfer is adirect challenge upon the 


„title of the juridical person, and-there is adverse 


possession to the right of that person from the date 
of the transfer, and a suit to contest such a traus- 
fer must be brought within 12 years from that date. 
"But where the property is vested inthe Mahant or 
shebait, the act of alienation is not a challenge upon 
the title of the juridical person, though the property 
лпау ) be endowed property, in the sense that its 


-income has to be appropriated to the purposes of 


the endowment, and there is no adverse possession 
so long as the person making the alienation is alive, 
the possession of the alienee becomes adverse when 
a new title comes into existence which is capable, of 
maintaining в guit and which has gob approved of, or 
acyuiesced in, the alienation. [p. 45, col. 2] 

. Vidya Varutht Thirtha v. Balusami Ayyar, 85 
Ind, Сай. 161; 44 M. 831; (1921) M. W. N..449; 4l M. 
L. J.816,8U Р. L.R. (P. C. 62; 16 L. W. 78; 90 
M. L. Т.'66; 3 P. L. Т. 245; 26 О. W. М. 537; 24 Bom. 
L. B. 620; 20 A. L. J. 497; 48 I. A. 302.P. C.) and 


- Abhiram Goswami v, Shyama Charan Nandi, 4 Iud. 


Cas. 449, 86 C. 1003; 10 O. L. J. 284; 6 A. L J. 857; 
11 Bom, L. R. 1234; 19 M. L. J. 530; 140, W. М. 1; 


‚86 I. А, 148 (P. O.*, followed. 


Damodar Das v. Lakhan Das, 7 Ind, Cas. 240; 37 С, 
836; 14 0. W. N. 889; 12 O.L. J: 110; (1910 M. W. 
N:303; 7 A. L. J, 79:;8 М.І. T. 145; 20 M, L.J. 
624; 12 Bom, L, R. 632; 87 I. А, 147 (Р, О.), distin. 
guished. 

` Where in respect ofa deed of sale proof of neces- 
sity hus become almost impossible, the recitals in the 


.deed that there was representation as to the exist. 


ence of necessity, coupled with such evidence as will 
establish that the circumstances were such as to 
justify a reasonable belief that an enquiry would 
have confirmed the truth of the representation that 
there was necessity of which the recital is evidence, 
will be sufficient evidence to support the deed. Гр, 
407, col, 2.] 
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Tae endowaisuts ‘of a Hindu Math ace 55 “oaavay- 
< ‘ed in trust,” nor is the head of the Math a “ trustee” 
with regard: to them, save as to any specific prop- 
erty proved to have vested in the head for a specific 
and definite object, and cons2quantly Article 184 of 
the Limitation Act does not apply where the head of 
a Math has alienated the properties not proved to be 
i io а specific trust. [p. 402, col 2, p. 408, col, 
1. 6 

Vidya Varuthi Thirtha у. Balusamt Ayyar, 63 
Ind. Cas. 161; 44 M; 831; (1921) M. W. N. 4:9; 41 M. 
І. J. 8406; 3 U. P. L. R.P. С.) 62; I5 L W. 78; 30 M. 
L. T. 66; 3 P. L. Т. 245; 26 О. W. М. 537; 24 Bom. L. 
R. 629; 20 A. L. J. 497 ^48 Т, A. 802 (P. C.), followed. 


Although а person who has not been heard of for 
seven years is presumed to be dead, there is no pre- 
sumption as to the time of his death, and if any one 
.Beeks to establish the precise period at which such 
person died, he must do so by actual evidence.[p. 406, 
cols. 1 & 24 
“ A person in whose favour а conveyance is made of 
, the suit properties. pendente lite, is nota necessary 
“party to the suit, and if, on his own application, he is 
joined asa party, and during the pendenoy of an 
appeal in the guit he dies, the fact that his heirs are 
not substituted in his place, is not a defect in the 
constitution of the appeal. [p. 407, col, J.] 


Apreal from a deeisicn of tLe Subordi- 
nate Judge, Muzaffarpore. 


Mesira,. Hascn Imam, О. О. Das, G, О. Pcl, 
`8. Diyal ard B. Z. 1 rasad, for the Appel. 
„linte. : 

Mossre. Sulian Ahmed, S, О. Mitra, L, N. 
| Singh, Rai Т. N. Sakay, Sart Frasad, J. Q. 
Prasad Singh ard Bhagwan Frasad, forthe 

: Reenpondents, : 
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JUDGMENT. 


Das, J.—There analogous appeals arise 

' out of suits instituted by the appellants 
fcr reeovery of certain properties held by 

Mohant Bhuan Gir as Mohant of an Asthal 

-at Pakri Khemkarav, and now in the 

possession of tke defendants as a result of 

‚ Serlain irantaotions of Mobant Bhuan Gir, 
Plaintiff No,1«liims to bave suseseded Bhuan 

Gir as Mobant of the Asthal. The remairiog 

* plaintiffs have taken certain conveyances 
.from plaintiff No. 1 and have ac'ually 
. paid tke expenses of this litigation. The 

; plaintiffs allege that Bhuan Gir was addiet- 

` өй to sertsin vicious habits and tkat 

‘there was an entire sb.ense of legal 
. neeessity in respeet of the  varicus trans. 
‘actions into whish Bhuan Gir entered 
as a result of whish the properties, to 

seeover which the present впіќв- have been 
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'nor is the head of the Math & 


` [194$ 


irstituled, have passed into the bands of 
tbe defendants, It appears that Bhuan 
Gir left for a pilgrimage sometime prior 
io 1895, and has not been heard of віссэ, 
In 1895 tke plaintiffs institn'el suits for 
resovery of these properties and they 
tllege that Bhuan Gir had in faet died 
on the 15th Baisak 1299, The defendants 
in their written statement raised the plea 
that Bhuan Gir wes in fact alive at the 
date of the institution of the suits and they 
maintained that the suits were premature. 
Both the Court of first instance as well 
as the High Court on appeal found in 
favour of the defendants on tke point 
raised by them and dismissed the plaintiffs’ 
suit as prema‘ure, the judgment of tke 
High Court being dailei tte 30th Novem: 
ter 1897, As Bhuan Gir has not been 
heard of sinc» the daté of the proncu ree. 


“ment cf the juigmert by’ the High Ocurt, 
‘the plaintiffs instituted there sai’s in June 


1917, 


The defendants raise various questiors 
of law and fects but tke learned Bub: 
ordinale Judge has desided all the points, 
вате спе, in favcur of the plaintiffs. He 
bas «ome {6 the conslusion that Bhuan 
Gir held tke properties as a trustee for 
the Asthal and that there was no necessity 
for him to dispose of these properties, 
But he came to the conclusion that the 
suits having been instituted more than 


‘twelve years from the date of the salien- 


ations in question, they are barred under 
the provisions of Article 184 of the Limita- 
tion Act, 16 has, however, been held by the 
Judicial Committee in the recent case of 
Vidya Varuthe Thiriha — v. Balusamt 
Ayyar (1) that the endowments of 4 
Hindu Math are not “conveyed in trust” 
“trustee”? 
with regard to them, save аз to any spes 
cific property proved to have vested in 
the head for a specific and definite 
object, and that consequently Article 134 of 
the Limitation Act does not apply, where 
the head of a Math has alienated the 


(1) 65 Ind Cas, 161; 44 M, 831, (1921) M. W. N, 
449; 41 M. L. J. 846; 8 С, P, L.R. (P. 0.) 02; 16. 1, 
її; 78; #0 М.І. T. 66,8 P.L. T,245,200. W. N. 
(90) Bom. L, Е, 629; 20 А, І, 7, 497; 48 І. А, 802 
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properties not proved to be subject to a 
specific trust, It is not the case of the 
respondents that the properties in dispute 
were conveyed in trust to the head of 
the Asthal at Pakri Khemkaran or that 
they were vested in him for a specific 
and definite object. In my opinion, the 
decision of the learned Subordinate Judge 
on this point cannot be supported and 
must be reversed, 


The learned Vakil for the respondents 
accepts the position that, in view of the 
decision of the- Judicial Committee to 
which I have just referred, the decision 
of the learned Subordinate Judge cannot 
be supported; but he maintains that, though 
‘Article 134 does not apply, the suits are 
nevertheless barred under Article 144 of 
the Limitation Act. Under Article 144 of 
the Limitation Act the period begins 
to ran from the time when the possession 
of the defendant becomes adversa to the 
. plaintiff, There are decisions, far too 
numerous to mention, that, where the 
property is in a juridical person and such 
property is transferred by a person who 
is only. the representative and the manager 
of that, juridical person, then there is adverse 
possessiag to the right of the juridical 
person from the date of the alienation. 
It is-sufficient to refer to Damodar Das 
v, Lakhan: Das (2). The facts of that case 
were these; the properties in question which 
were annexed to the Math at Bibi 
sarai formed part of the debutter estate 
of idol Sri Gopaljiu, the Bibisarai Math 
boing subordinate to the Math at Bhadrak. 
On the death of a Mahant, a controversy 
aroge between two chelas as to the right 
of succession to the Maths and the property 
annexed to them. The dispute was settled 
by an arrangement embodied in au ekrar- 
nama dated the 3rd November 1874 exe. 
cuted by the senior chela in favour of 
the junior chela, by which the Math at 
Bhadrak was allotted in perpetuity to the 
senior chela and his successors, while the 
Math at  Bibisarai and the properties 
annexed to it were allotted to the junior 


- (2) 7 Ind. Cas, 240; 37 С. 885; 14 C. W. N. 880; 12 
C. L.J, 110; (1910) М, W. N. 303; 7 A. L, J, 191; 8 
M. L. T. 145; 20 М.І, J, 624; 12 Bom, L, В. 632; 37 L 
А- 147 (Р. 0.) 
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chela and his successors for the purposes 
connected with his Math, subjeot to an 
aunual payment of Rs, 15 towards the 
expenses of the Bhadrak Math. Legs than 
twelve years after the death of the senior 
chsla, but considerably more than that 
period after the date of the ekrarnama, 
the appellant, the successor of the senior 
chela, brought a suit against ths junior 
chela to recover possession of the prop- 
erties annexed to Bibisarai Math, on 
the allegation that they were debutier 
properties dedicated to the worship and 
Servioa of the plaintiff's idol and that 
they should not have been alienated 
in favour of the predecessor-in title of 
the defendant, Now, i6 will be noticed 
that if the period of -limitation began 
to run from the date of the alienation the 
suit was clearly barred by limitation ; but 
that if it began to run from the date 
of the death of the person who alienated 
the property, the suit was well within 
tims. It was held by the Judicial Com: 
mittee that the period began to run from 
the date of the ekrarnama and that the 
Buib was accordingly barred by limitation, 
The basis of the decision ‘was stated by 
Sir Arthur Wilson who ‘delivered the 
judgment of the Board to be this: that 
in point cf law the property -dealt with 
by the etrarnama was, prior to ita date, 
to be regarded as vested not-in the Mohant, 
but in the legal entity, the id], the 
Mahant being only his representative and 
manager, The learned Vakil for the res. 
pondents strongly relied on this cass and 
maintained that the plaintiffs’ suits having 
almittelly been brought more than twelve 
years after the dates of the alienation in 
question must be dismissed as barred by 
limitation, 

But there is a second and a different 
line of cases upon which Mr. Imam stronga 
ly relies. The first of these cases is 
Abhiram Goswamt v, Shyıma Oharan Nandi 
(3). The faets of that case were these; 
in 1787 the then Raja of Pandra made 
a grant “by way of  lahheraj debutter” 
the entire Monza of Gorfalbari to the 


(8) 4Ind Ова, 449; 36 0. 1008; 100, L, J, 284, 8 
A. L. J. 86% 11 Bom, L. R. 1284; 19 M, L. J. 580, 14 
Q. W. N. 1; 36 I. A, 148 (P. О.), 
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' predecessor-in-title. of. the plaintiff. It was appropriated to the purposes of the 


wil ke noticed that the grant was in 
terms not to an idol bat to the predecas: 
sor-in- title of the plaintiff who reeieved 
the gift as one for the servise of the 
partisular idols whore shebait he was, On 
-the 6th. February 1860 and оп the 
9nd , November 1896 respectively . the 
' then. Mahant of the. endowment granted 
leases of the Monzi in question in favour 
of. the defendants. ТЬе action was brought 
within twelve years of the death of the 
Mahant who granted the leases in question 
' but eonsiderally more than twelve years 
after thy dates of the leases for possession 
of the Mouza. on. the ground that there was 
no power in his. predeoersor to alienate the 
: Mouza in. favour of tbe defendants. The 
' Judicial Commit өв eame to the conclusion that 
- the eases were ‘valid only during the 
lifetime of the Mabant by whom these 
were.granted and "that, as Artiele 134 of 
the Limitation Aot did not apply, the 
plaintiff's suit eould'not be regarded -as 
barred by. limitation. It wil be notised 
that on the construction of the original 
grant in favour of. the plaintiff's predesesor- 
inetitle it was argued on bekalf of the 
lezsees that „the: -property was in fac} nct 
debutter. property. but was the property of 
the. ‚ Mahant by whom the leases were grant. 
ed, - The argument was that although the 
grant was to the Mafaot and by way. of 
Lakkerai debut'er there was no, complete or 
spec fis dedisation of the Mouza to the servica 
. of any idol but that the gift was to the 
Mabant pereonally and deseendible to his 
heirs. in return for blessings bestowed on 
the “donor and his family. The Judisial 
Committee came ta the eonelusion that the 
donee received, the gift as a gift for the 
servics of the particular idols whose shebatt 
he was and that the insome of the Monza 
was entirely. appropriated to that service. 
It will be noticed that if tke argament ‘of 
the respondents beforeus be well-founded, 
that argument was a elear answer to ihe 
suit in Abhiram Goswami's casé (3). 


The only. other case to which I need 
refer is the ease of Vidyx Varuthi Thiriha 
y. Balusamt Aygar (1). The properties whish 
‘were the subject-matter of the litigation 
in that-ease were undoubtedly endowed 
properties in the- sense that their iroome 


endowment, bu& the title to the properties 
was in the head of the endowment and the · 
income was at his absolute disposal during 
his lifetime. On the 17th March 1891 the 
then Mahant, who шву Ъз desoribed аз 
Mahart -Ne. 1, gave в lease in favour of 
plaintiff No, 2, The Mahant died shorily 
after and wes sagcaeded by Mahant No, 
2. In 1902 plaintiff No. 2 gave a sub-lease 
to defendants Ncs. 1 and 2. In 1505 plaint- 
iff No.2 assigned hia . interest under tke 
leases of the 17th Maroh 1891 to plaintiff 
No. 1. in the same year the management 
of -tbe Math passed into the hands of the 
Ciwan of Mysore. In 1903 Mahant No, 2 
died and. was susseeded by defendant 
No. 26 who may be deecribed as Mahant 
No, 3. In-1912 the sub-lence in favour 
of defer dari Nos. 1 and 2 expired. ^ Bsfore 
the expiry of the leaga they obtained 
a lease for. ‘seventeen years from the Diwan 
of Mysore. On the ¿th Mareh 1918 the 
suit was instituted for recovery of the land 
from defendants Ncs, 1 and 2and the question 
raised was whether Mahant No. 1 was en- 
titled to grant a lease in favour of plaint- 
iff No. 2 and if he was not so entitled, 
whether the plaintiffs had aequired a title 
in themselves by adverse possession. Now, 
it will be ncticed that the el‘enation in 
question took plase on the 17th March 


1891 and the  dispos:ession of the 
plaintiffs took place in 1912, If it ke 
considered thet the time began to run 


from the.date of the lease, the plain‘iffs 
undoubtedly acquired a title in the subject- 
matter of the lease by adverse pcesession, 
If, on the other hand, it te beld that the time 
began to run only from the death of the 
Mabants who granted and reccgnised the 
lease tken it could not be caid that the 
Plaintiffs, had acquired a title by adverse 
pcssession; for though Mahant No, 1 died 
shorily after granting the lease there was 
evidense whieh was acaepted by the Judieial 
Committee that Mahant No, 2 recognised 
the transfer and received the rent from 
the rlaintifs, Mahant No, 2, it will be 
remembered, died іп 1£03 and if the рэғіоф` 
of limitation only began to 1u2 from’ the 
date of the death of Mahant No. 2 воспа 
not be said that the plaintiffs had-arquired 
& title, by adverse possession. The Judieia 
Üouruit'eo same -to the eonolusion th] 
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neither under Article 134 nor under A ti- 
cle 144 had the plaintiffs aequireda title 
to hold the land as against the endowment. 
Tt will be useful to quote the following 
passage from the judgment of the Judisial 
Oomniittes ;—" Before the Board an alter- 
native argoment has been advansed. It 
18 eonténded that the second plaintiff asquired 
the title he is seeking to establish by twelve 
уөйга ndverró possession under Artiela 144, 


That Article declares that for а suit ‘for ^ 


possession of immoveable property or any 
interest therein not hereby (ie, by the 
Schedule) otherwise specially provided for" 
the period of limitation is twleve yoars 
from the date when: the possession of the 
defendant became adverse to the plaintiff, 
In view of the argument it is neo2ssary. 
ta dieeover wher, hesording to the plaintiff, 
his adverse possession began. He was let 
into possession by Mabant No. l under a 
lease whish purported to be a pe:manent 
lease, but whieh under the law couliendare 
оцу for the grantor’s lifetime. Aascording 
to the well sattled law of India (apart 
from the question of nesessity, whish does 
not here arise) a Mahant is insompetent 
to «reste any interest iu respest of the 
Math property to endure bsyond his life. 
With regard to Mahant No, 7, Ке was vested 
with a power eimilarly limited. He pər- 
mitted the jliintiff to sontinue in possession 
and reseived the rent dariog hislife. Such 
reeeipt was with the knowledge whish must 
be imputed to him that the tenaney oreated 
by his predeeeseor ended with his predeces- 
cors life and вар, therefore, only bs pro- 
perly referable to a new tenancy created 
by himself, I6 was within his power to 
continue sush tenaney during his life, and, 
in these eirsumstanses, the proper inference 
is that it was во eontinued, and aonsequently 
the possession never besame adverse until 
his death." 


Now, how is the decision in Damodar 
Das v. Lakhan Das (2), to be resonciled with 
the decisions in the other two eases?. In 
Damodar Das's case (2) the period of limita- 
tion, &esording to the deeision of the Judieial 
Committee, began to run from. the date of 
the alienation and not from the date of the 
death of the person who made the aliena. 
tion, In the two other сзвез the period 
of limitation “was Held (o run nof from the 
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dates of the alienations in question, but 
from the dates of the dcath of the persons 
making tke alienalions. In my opinion tke 
true rule is this, where the property is 
vested in the juridieal person, as it was 
in Damodar Das's case (2*, and the Mahant is 
only the representative and manager of the 
idol, the ast of alienation is a direst ehallenge 
upon the title of the idol, and the idol or 
the mansger of the idol on behalf of the 
idol must bring the suit within 12 years 
from the date of the alienation, Bat where 
the title is in the Mahant cr the shebatt, 
as if was ia the two other eases to which 
I have referred, the ast of alienation is not a 
shallenge upon the title of the idol, though 
the property may be endowed propsrty in 
the sense that its insome has to bə ap- 
propriated to the purposes of the endowment, 
and there ia no adverse possession so long 
as the person making the alienation is 
alive, and the possession of the defendant 
besomes adverse to the plaintiffs only when 
a new title has come into exiatenee eapable 
of maintaining the suit and whish has 
not approved of or acquissood in the alien: 
tion, 

1 have now to see whether the title to 
the properties in dispute was in the jaridisal 
person or in the suscassion of Mahan's who 
presided over the affaira of that juridical 
psraon. In my оріпіоп, there is n» doabt 
whatever that the title is notin the juridieal 
person bat inthe Mahants, Exhibit 12 is 
an exiraos from the certified вору of register 
relating to Pargenna Tilokeshand aad it 
Shows that the villages stood in the 
nama of the Mahant as "Bishunprit" and 
"Sheotar" villages. Exhibits 13, 13a 
and 145 show that the grants in question 
were made in favour of the Mahants although 
the dosuments by whieh the grants were 
made are variously named as "Sheotar" and 
“Sheoprit” dosuments. Exhibit llis the 
certified вору of a rubkar dated the 2nd 
November 1886 in eertain procsedings in- 
stitated by the Government to asseas revenue 
on these properties. Tha docament resitos 
that the original grant was made by Raja 
Pratap Singh in favour of Lachmi Gir, the 
predeeessor-in-title of the plaintiff, and that 
the property was Shivater property and that 
in 1836 the question arose whether the grantee 
was entitled to hold the land revenue frae, 
Certain proceedings were instituted to (ry 
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the question whether the grant had been 
made previous to the 12th of August 17€5, 
the date of the песеғвіоп of the East India 
Company to Diwani; the British Government 
havirg adopted the prineiple that grants 
previcns to the aceession to Diwani assom- 
panied with posession should be held valid. 
As the grantee 'aculd not establish that the 
grant had in fast been made to him prior 
to the aseession of the East India Company 
to Diwani, it was held that revenue abculd 
be arsesced cn these prorerties and we find 
from varicus "dosuments in the reeord that 
teltlemient was coneluded with Mahant Manik 
Gir one of ihe predesersors-in-title of the 
plaintiff. There san be no donbt whatever that 
thcugh the property was endowed property 
in the sense that ita ineome had to be 
appropriated to the purposes of the endow- 
ment, still the title was in the susoessive 
Mahants and that accordingly time began to 
tun from the date of the death of Bhuan Gir 
who alienated the · properties in dispute. 
There is no evidenee when Bhuan Gir died, 
butss he has not been beard of for seven years 
by those wbo would naturally have beerd 
of him if he had been alive, we are entitled 
to presume thet he is dead, I am of 
opinion that there suite are nct barred ty 
limitation, 

While I am cn tle question of limitation, 
it will Le convenient: to di»pore of another 
point which was ra'sed by Mr. Sultan Ahmed 
who spresred on bebalf of some of tle 
respondents, Не argued that arsrming that 
time began to гор from tke date cf tke death 
ef Bhuan Gir, tke suits must ЕМП be held 
to ke baried by limitation inasmueh as it was 
the plaintiff's own ease in the anits whieh he 
instituted in 1895 that  Bhuan Gir died 
on the 15th Baisak 1299. Alterratively, he 
argues that the plaintiff must skow that 
his suit is within time. In ather words, he 
must give evideree ss {о the dete when 
‘Bhuan Gir aetually died. in my opinicn, 
the вгапшеп в Bre withont ару inbstanee, 
16 is quite true that it was the plaintifi’s 
saso in the guit whieh he inetitauted in 
1895 that Bhnan Gir died cn the 15th 
Ваікак 1499 bnt that case was not sesepted 
by the Courts, As regarda the argument 
thet Bhuan Gir must bave died more than 
1% years before the institution of these enits, 
‘the sbcrt answer is that, though a person 
- wbo ав not been beard of for ветер yeare, is 
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presumed to be dead, there is no presump», 
tion ав to the time of bis death, and that if 
any ore cseeksto establish the ргевієе period ' 
at which sueh pereon died, he must do ас by 
actual evideree. The plaintiffs in substanee 
say this: ‘We have not heard of Bhuan Gir. 
for seven years and we would naturally 


have heard of him if he bad been 
alive, Consequently we ark the Court 
to presume that he is dead", The Court 


. is entitled {to presume that he is actually 


dead at the date of the institution cf 
the suit and if it be the defendante’ sase 
that he died more than twelve years prior 
to the institution of these euite, it is for 
the defendants to establish the date of Bhuan 
Gir's death by actual evidenee. I must 
overrule the eontentions raised on bebalf 
of the defencants on the question of limita. 
tion. 

The learned Subordinate Judge decided all 
the other issues in favour cf the appellants, 
but the respondents have shallenged the 
desision of the learned Subordinate Judge on 
these issues, and it will now be nesessary 
for me to sonsider how far the argaments 
&dvaneed on behalf of the respondents are 
entitled to suesced. It'is argued that tLe 
suit is bad for non. -joinder of parties. 16 
appears that prior to 1895 tLere was a 
transfer by plaintiff No. 1 of sertain share 
in tbe properties in dierpute in favour of 
one Makabaruni Prashad and it was argued 
before ns that the failure to join him as a 
plaintiff in the action debarred tbe plaipifía 
from reeovering possession at ary rate of 
sueh share of the properties whieh plaintiff 
No. 1 sold to Mahabaruni Prashad. The 
argument, in my opinion, is unsubatantial, 
Tbe ecnveyanee was admittedly prior to 
:1€£95 and it was found in the suits whieh 
the plaintiffs instituted in 1855 that the 
plaintiffs bad no eause of aetion. In other 
words, plaintiff No. 1 bad no title in him 
to eonvey. Aseordingly it was nnneeessary 
for bim to join Mababarnni Prashad as a 
plaintiff in the astion. It was also argued 
that ав one ofthe appellants, Nurol Husain, 
died pending the disposal of the appeals in 
this Court and that as the plaintiffs deelined 
to substitute the heirs of Nurul Husain in 
the plase of Nurul Husaio, the plaintiffs are 
insompetent to get a deeres in respest of 
the skare which the plaintiff No, 1 sold to 
Nurul Husain, In my opinion, the question 
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в. one- between plaintif -No, 1 and Nurul 
‘Husain. Now the answers to this argument 
are two in nuraber. In the first plase, the 
suit was filed on the 30th Novembar 1916 
and the sonveyanse in favour of Nurul 
Husain ів dated the 15th of June 1917. In 
other words, Nurul Husain took the transfer 
pendente lite and it was wholly uonesessary 
to- join him as plaintiff in the astion, He 
was'in faet added as a plaintiff on the 30th 
January 1918 onbis own applisation. In 
my opinion, he was not a nesessary party 
to the suit and it is not a defest in the eonstitu- 
tion of the appeil that his heirs were not 
‘substituted in his place, The other answer 
ів that the question whether any title passed 
to Norul Husain із a question of evidenee 
whieh ean only bə desided ina proseeding 
"between the plaintiff and Nurul Husain. We 
do not know whether Nurnl Husain paid 
the purehase-money to plaintiff No. 1 aud it 
may have been agreed between them that 
title would not p3ssuntil the payment of the 
full eonsideration money. І am wholly 
unable to deeide this point in the present 
proseedings ‘between the plaintiffs and the 
defendants. D 

The next argument of Mr, Sultan. Ahmed 
is that as a result of the resumption precaed- 
ings to: whieh I bave already referred tha 
‘properties in suit must now be regarded as 
.having been resumed by the Government and 
-settled with tte Mehant in his personal 
'eapaeity. Mr. Sul ап Ahmed pu's his argu- 
. ment as follows: The properties were either 
in tbe idol or in the Mahart If they wera 
in the idol the suit is slearly barred, If 
they were in the Mahant then we are bound 
to eonsider tbe effeet of the resumption 
proseedings. If the result of the resump. 
‘tion proosedings was to vest the property 
‘in the Mahant then Bhnan Gir was fully 
.competent to alienate the property and Mr, 
Sultan Ahmed relied on Divi Punniah v. 
Goruntla Kotamma‘(4). That was а ease where 
the Government resumàd eertain lands whieh 
were held previonsly as eharitable /n2m and 
.after imposing an assessment granted a patta 
-to one of the persons who were the trustees 
‘thereof prior to ‘the resumption. It was 
held that the represeritatives of tha other 
trnstees had no right to elaim a share in the 
land as against the trustee to whom the patta 


‚ (4) 88 Ind, Cas, 287; 40 M. 989; 6 1, W. 157, 
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waa given, Now, in my opinion, the question 


It was not the 


resumption proseedings to resume the landa 
and to re-settle the lands with the persons 
who .originally held the lands, As the 
history of the legislation on the subject 
shows the resumption was not of the land 
but of the revenue and that resumption 
meant nothing more than assessing the 
land to Government revenue. In my opinion, 
the .person with whom the Government 
settled the land in 1836 must be regarded 
as having continued to hold the land on 
the same terms and subject to the same 
restrictions that bound him prior to the 
resumption prcoeedings. 

It was lastly argued that there was 
legal necessity in respeet of the transaetions 
in question. The learned Subordinate Judge 
has dealt with this question and has decided 
the issue in favour of the plaintiff, Mr, 
Sultan Ahmed argued before us that it was 
sufficient for him toestablish that there was 
representation made to his predecessors in- 
title that there was necessily for the loans, 
and that he made due enquiry to ratisfy 
himself that there was in fact such necessity 
although it may be that there was no 
necessity to raise the loans, and he relied 
upon the decision ofthe Judicial Committee 
in а recent case* to the effect thatthe recital 
is elear evidence of representation and if the 
eireumstanses are sneh as to justify a reason- 
able -beliof that an enquiry wru'd have 
confirmed its truth, then, when proof of astnal 
necesify has become impossible, the reeital 
eoupled with such eirsumstances will be 
suffisient evidence to support the deed. We 
have been referred to the doeuments whieh 
establish that the transactions took place so 
far back ав the 19th Deosmber 1878 and the 
6th Mareh 1880, and we acsept Mr. Snitan 
Ahmed'a contention that proof of aotnal 
nesessity has besome almost impo:sibls, 
But before he ean take advantage of the 
principle laid down by the Judicial Commit- 
tee Бе must estatlish that the circumstances 


'were.iush asto justify a reasonable belief 


that an erquiry would have eonfirmed the 
truth of the representation of which the 
Now we have no proof 
at all as to what the circumstances in 1878 
The ineome of the properties was 
#Бев 86 Ind. Cas, 420—[ Ed. Fo e 
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between Rs. 3,000 and Rs. 4,000 a year, We 
háve no evidence that the eireumstanees at 
that time were sueh ag to compel Bhuan Gir 
to go to the defendants! predesessos-in title 
for loans. In my opinion, the issue was 
rightly desided by the learned Subo:di.. : 
nate Judge in favour of the appellants. 

I would allow these appeals, setaside the 
judgment and desree passed by the Court 
bilow and give the plaintiffa a deeree for 
possession in respest of the properties 
spesified in the plaint with возів in both the 
Osurta and merna profits, . 

: BÒCENILL, J.—I agree, 


we 0, A, & М. Б. . 
Appeals allowel, 
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Sir Lawrerse Jenkins. 

Т, B. RAMAOHANDRA RAO AND ANOTHER 
—APPELLANTS 
WETSUS 
A. М, S. RAMACHANDRA RAO ляр 


oTHess RESPONDENTS. 

Res judieata Proceedings under Land Acquisition 
Асі. (1 of 1894), operate as res judicata—Principle of 
ni ‘judicata ів general—Plea of trifling value for not 

aling, not admissible Land Acquisition Act (I of 
18 i$), в. 64—No further appeal to Privy Council from 
award —"' Award, meaning of— Dispute among persona 
interested in compensation money 18 not part of award 
— Décision of such dispute appealable to Privy Council 
—Hindu Law— Gift— Widow- Alienation. — 


‘A decision ofa competent Court in proceedings 
under the Land Acquisition Aob operates as ves 
judicata and the same question cannot be re-opened 
in а subsequent litigation between the same parties, 
fp 412, col, 2:] 

It is not competent for a Court, in tho case of 
the same question arising between the samo parties, 
to review & previous decision, no longer open to 
appéal, given by another Court having jurisdiotion 
to try the second case. Jf the decision was wrong, 
it ought to have been appesled from in duo time. 
Norin such circumstances can the interested parties 

- be heard to say that the value of the subject-matter 
on wiivh the former decision was pronounced ‘was 
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comparatively so trifling that ib was not worth their 
while to appeal from it. If such a plea were admis. 
sible, there would be no finality in litigation. The 
importance of a judicial decision is nòb to be 
measured by the pecuniary value of the particular 


item in dispute [p. 413, col. 2 ] 
Badar Bee v, Habib Merican Noordin, (1903), А. O. 


‘615 at p. 628; 78 1, J. P.C. 161; 101 Ín T. 161, 


‘referred to. ; 
The principle which prevents the same саве being 


twice litigated is of general application, and is not 
limited by the specific, words. of the Code of the 
Civil Procedure in this respect. [p. 413, col, 2.] 

George Henry Hook v. ‘Administrator General of 
Bengal, 60 Ind. Cas. 631; 48 I. А, 187; 19 A. L, J. 866; 
40 M. 1. J. 423; 29 M. L. Т. 336; (1921) M. W. М; 818; 
83 C. L. J. 405; 8 U. P. L, Н. (P. 0.) 17: 28 Bom, L, 
R. 648; 25 C. W. N.915; 14 L. W. 221; 48 C. 499 (P. О.), 
referred to. 

Underthe Land Acquisition Act there are two 
perfectly separate and distinct forms of procedure 
contemplated. The first is that necessary for fixing 
the amount of the compensation and this is described 
as being an award. [p. 412, col. 2.] 

When once the award as to the amount has become 
final, all questions aa to fixing of compensation are 
then at an end ; the duty of the Collector in case of 
dispute as to the relative rights of the persons 
together entitled to the money is to place the money 
under the control of the Court, and the parties then 
can proceed to litigate in the ordinary way to 
determine what their right and title tothe property 
may be [p. 412, col. 2.] 

The award as constituted by Statute is nothing 
but an award which states thé aréd of the land, the 
compensation to be allowed and the apportionment 
among the persons interested in the land of whose 
claima the Collector has information, meaning 
thereby people whose intérests are not in dispute, 
but from the moment when the sum has been 
deposited in Court under section 31 (2), the functions 
of the award have ceased ; and all that је left, is a 
dispute between interested people as to the extent of 
their interests. Such dispute forms no part of the 
award, [p. 413, col. 1.] 

Trinagani Dassi v. Krishna Lal Dey, 6 Ind. Cas. 
157; 17 2. W. N. 985». and Balaram Bhramaratar 
Ray v. Sham Sunder Narendra, 23 C. 626; 12 Ind. 
Deo. (x. 8.) 350, referred to, 


From an award under the Land Acquisition Act 
an appeal lies to the -High Court and there is no 
further appeal to the Privy Council, Buta dispute 
as to the relative rights of the persons interebted in 
the compensation money, fixed by the award, forms 
no part of the award and the right of appeal to the 
Privy Council from a decision of such a dispute is 
not taken away. [p. 412, col. 2,] 

Rangoon Botatoung Company Limited v. Collector of 
Rangoon, 1€ Ind. Cas. 188; 89 I. А, 197; 16 О, W. N, 
981; 12 M, L, Т. 195; (19°2) М, W. N. 781; 160,1, Ј. 
245: 28 M, L, J. 276; 14 Bom, L. В. 828; 10 A. L, J. 
271; 5 Bur, L, T. 205; 40 0,2 ; 6 L, B, В. 150 (Р, O,*, 
explained. 

The proposition that under the Hindu Law in the 
case ofa giftof immoveable property toa Hindü 
widow, she has no power to alienate unless such 
power is expressly conferred, ig not accurate, as it 
is possible by the use of words of sufficieht athplitade 
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to convey in the terms of the gift itself the fullest 
rights of ownership including the power to alienate, 
[p. 4!2, col. 1.] 

Burajmani v. Rabi Nath Ojha, 85 І A. 17; 6 A. L. J. 
67; 12 C, W. N. 281; 18 M. L. J. 7; 10 Bom. L. B. 59; 
71 €. L. J. 131; 3 M. L. T. 144; 80 A. 84 (P, 0), 
Sasjman Chowdhurain v. Shib Narain Chowdhury, 86 
Ind. Cas. 193; 491. A, 26; 26 О. W.N.425;15 L. W. 
434; 42 M. L. J. 402, 86 M. L. Т. 249; 20 А. L. 1. 862; 
Б U. L. J, 427; 24 Bom. L. R. 576; (1992 М, W. М, 
868 (P. О.) and Bhaidas Shivdas v. Bai Gulab, 65 Ind, 
Cas 974; 49 I; A. 1; 26 О. W, М, 129; 15 L. W, 412; 20 
A; L. J. 289; 42 M. L. J. 385; 35 C. L. J. 314; 24 Bom. 
L, R. 551; 46 B. 168 (P. C.), explained. 

Appeal from a deeree of the Madras High 
Court (Wallis, C. J. and Sashagiri Aiyar, J.), 
dated 8th Ostober 1918, Appeal Suit No. 1 of 
1918 and reported as 52 Ind, Cas, 91, re: 
versing a Ceeree of the Additional Temporary 
Subordinate Judge, Tanjore. 

FAOTS.—Tke appellants are the revyer: 
sioners of one Bavaji Pandit. The respon. 
dents are the sister’s sons. of one of the 
widows of the said Bavaji Pandit. The 
widow got tte tuit property under the Will 
of her husband. In 1824 а piese of land 
forming в portion of the property got by the 
widow under the said Will was &oquired by 
the Government order the Land Acquisi. 
tion Aet, A question then arose as between 
the widow and the father of the appellants 
ав tothe character and extent of the estate 
teken by the widow order the Will The 
Distriet Court held that the widow took an 
absolute estate but, cn, appesl, the High 
Ocurt held that sho took only а limited 
estate. There was no appeal from that 
deeree. Іа 1916 the widow alienated the 
remaining property to the respondents by a 
Will, Afterthe death of the widow in 1916 
the appellants instituted the present suit for 
possession of the property in the hands.of 
the respondents. Тав Trial Judge gave the 
appellants a deeree but the High Uourt, on 
appes), went into the question of eonstruetion 
of thé Will and dismissed the appellant’sclaim 
lolding that the widow had an absolute and 
alienable estate. Hanée the present apzexl, 

Mr. De Gruyter, R.O., and Mr, Narastmham, 
for the Appellants —-A Hindu widow may 
bave an absolute estate under her husband’s 
Wil [sura mani v. Rabi Noth Oika (|) 
and Bhatdas Shivdas у. Bai Gulab (2) 

(1) 85 I. A. 175; 5 A. L. J. 67; 120, М. N, 281: 18 
M. L.J. 75: 10 Bom. L. В. 59; 7 О. L. 3.1358 M. L. 
T. 144; 80 4.84 (Р. 0.1, 


(2 65 Ind Gas 974 491. А. 1; 26 ©. W; N. 123,15 


L. W. 412; 20 A. L. J, 289. M. D. d. 3533 Q. De 
J, 814; 24 Bom, LR. 561; pr B. 103 (P, C, 
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decided on the 2nd Deeomber 1921], There 
ів в long eatena of eases in all the High 
Courts that a gift toa widow by the hus- 
фага dces not imply a heritable estate. 
(Mayne's Hindu Law, paragraph 664). Kconj- 
tehart Dhur v. Fremchand Dutt (8), Jamna 
Das у. Ramoutar Pande (4), Carlapatts 
Chinna v. Oota Wammalivariah (5). 

A widow вап only alienate immoveable 
property for a legal nesessity. She eannot 
alienate immoveable property without the son- 
sentof her husband. (Narada, Oolebrook’s 
Digest, Book V, page 476). 


[Lore Bocxmasrer.—The є веі of 
Suraimant v, Babi Nath Оа (1) ів 
that if you have a gift to a woman 


in unqualified language she takes absolutely 
unless there is something to eut it down. 

Independent ‘of (the resent  deeisions 
of the Board, the Bombay High Oonrt held 
that even the use of the word "Malik" 
would not give a woman powers of aliena. 
tion. Motilal Mithalal у, Aduccite General 
of Bombay (6). 

[Loro Booxmastes.—1 think that Suraj. 
mant v. Rabi Nath Ojha (1), desides 
otherwise. Fall ownership  ineludes the 
power to alienate. 

There are texts of Hindu Law that, in 
the ease of a widow, even though she be 
given anabsolate estate, she has no power 
of alienation unless conferred by express 


terms. A Hindu widow may have an estate 
of inheritanee but ahe has no power of 
alienation. 


The question in issue was desided by the 
High Courton a previous oseasion in Land 
Acquisition procaedings. The High Uourt son- 
strued the Will as eonferríng only a limited 
estate, Itis not open tothe High Conrt to 
go into the question again as the prior deei- 
sion operates as ves judicata, George Henry 
Hook v. Administration Gentral of Heng il (7). 
Toe widow eonld have appealed agains} that 
desree to thia Board. Spesial leaye was 


(3) 5C. 681 5 C.L. В, 56!; 2 Ind. Dec. (s.s. 
1043. 

(4) 27 А 864 ab p. 367; A. W, N, (1904) 278; 1 A, Le 
J. 709. ; 

(5) 8 Ind, Cas. 475; 83 M. 91, 

(6) 11 Ind. Cas, 547; 85 B. 279; 13 Bom, L. R. 471, 

(7) 60 Ind. Саз, 68:; 48 I. A. 187; 19 A. L. J. 306; 
40 М. L. J: 423; 29. M. Ta, Т. 336; (1921) M. W. М. 318; 
83 0..1. J. 105; 2 7, P. L. Е. (Р. О ^ 17; 23 Bom. L, 
R. 648; 25 О, W.N. 91^; LiL. W, 42:43 C, 429 
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given in one case. Sri Braja Kisora Devu Garu 
v. Sri Kundana Devt Рана Mahadevi Qaru 
(8). The prineiple of res judicata applies 
to the whole property and not merely to that 
portion sonserned in the land aequisition 
proseedings. Ssotion 54 of the Land. Acqui- 
‘sition Aet applies only to appeals from 
the award. Other questions are tried and 
desided as in ordinary suite. 

Mr. Dube, for Respondent Мо. 1.— 
Ameer Ali’s Bock tskes the view that it is not 
res judicaia The effics of the Engligh daei- 
sions is given in Ќе: v, Vicioria Station 
Oo (9). s 

[Loro Boogmasteg raferred to Ham Ohunder 
Singh v. Madlo Kumari (.0)] 


The preamble to the Land Acquisition Ast - 


clearly shows that the objest of the Act was 
to determine the amount cf compersaticn, 
Section 54 gives one appeal to the High Court 
and no more. К 

If there is a dispute as io apportionment, 
it bad to be referred to а Civil Court. In 
this esse wa have no evidence as to watb the 
dispute was, The only papers filad here ave 
the judgment and the decree and wa do not 
know whether the di pute arose co as to orante 
an estorpsl. 

[Lro Buoxsastaa.—Ths jadgment өх. 
pressly refers to sections 31 and 32 of tho Ast J 

Those seetions do nob nrcessarly mean 
that there stall be a jadic’al de ermination 
as to міо is entitled. The judg-nent sass 
that the D striet Judge is to pasa an order 
inder seetion 32; we do not know what, order 
he passed. All proseediigs urder the Land 
Acquisition Aot end in awerd3, it has heen 
laid down thst there ia no Ёш бег appeal to 
this Beard. HBargoos Polatourg Company 
Limited v. Oolloctor of Rangcon (11). 

[окр Bock wasTex,—This 1з not an award 
but an adjudicaticn as to title.) 

hére was an application for special leave 

in proeeedings under the Land Aequisition 
Act and the Board refaced leave, 


: (8) 22M. 481; 1 Bom. L В. 287; 26 1. 4, 66; 9 M. 
L, J..167; 7 Sar, P. C. д. 62°; 8 Ind. Dec. (м. s.) 809 


P,Q). . 

$ ев) 2 Smith's Leading Cases (11th Ed, 7&6; 
1 Н; & 0. 826; 82 L. J. Ex. 167; 9 Jur. (N. в.) 1061; 11 
W. К. 1032; 158 E R. 1117; 180 R. Н. 788. 


(10 12 0. 481; 12 I. A, 188; 9 Ind. Jur. 474; 4 Sar. 


‚ C. J. 666:.6 Ind Deo. (N. s) 329 (Р. С.). 

, (11) 16.Jnd, Cas, 188; 39 I. A. 197; 16 C. W. N. 
961;:12 М.І. T, 195; (1912) M. W, N. 781; 16 O. L, 
J. 245; 28 M. L. J. 276; 14 Bom. L, R, 853; TO A, 1. J. 
271, 6 Bur. L. T, 206; 40 0,-21; 6 L. B, В. 160 (P. 0,), 
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Special Officer, Salsette Building Sites. v. 
D.sabhai Bezanji (14). Ап  adjudieation 
forms part of the award. inea the deei- 
sion in Rangoon  Bolatoung Oo. Limited v. 
Ostlector of Rangoon (11) there has been 
no appeal to the Board in land aequisi- 
tion eases, Mahadevi v. Neelamani (13) 
is -an express deeision that it sannot 
be res judicata, That- was по doubt a. 
desision on seetion 39 of the Ast of 1870 but 
on this point the present Aet of 1894 is 
identical Ameer Ali's Civil Prosedure 
Code, pege 103, lays down that having regard 
to the pesuliar nature of land asquisition 
proeeedings, the Courts have always held 
that there is no res judicati. "n . 

Mr. De Gruyther, E. O., and Mr. Narasim- 
ham, for tke Appellante, were not ealled проп 
to reply. ; 


JUDGMENT. 

Loro Bucxmastar.—On the 6th August 
1858 Ramajee Bavajee Pandit, who died on 
the 10:h August 1858, exesuted a deed of 
settlement of all his moveable and immove- 
able properties. It is prefaeed by a ‘statement 
that he bad adopted Panshapikes, the second 
son of Mahasubd Rajaram, and after various 
gifts and dispositions whieh are not material, 
it eontinued in these terms:— > 

"Out of the remainisag property, after 
dedusting the above, my adopted son, to: 
whom I have given the name of Bavajee 
Pandit, sball be entitled to and enjoy half 
of the property. Oat cf the remaining h:1t 
of the property these two persons, namely, 
(my) senior wife Sowbbagiavathy Kamatebi 
and junior wife Sowbbagiavathy Tkulja 
shall take half and half.” “ 


In 1894 one. aere and 7% eent. of the 


.land so given, snd then in the: porseseion 


of Thulja Boyee, was aequired by the 
Government. The usual prosegdings for 
determining the amount of eompensation 
appear to have taken place, and no dispute 
aross as to theaward, but a question did 


arise as between Ramajee Bavajee Pandit, 


the adopted son, and the widow asto the 
eharaeter and extent of the estate that she 
took under the Will. . 1f she took absnlute- 
ly, the money eould be divided ‘forthwith ; 
but if ake took a limited interest, her share 
would Бате to be invested, 1 was consequent- 
(12) 20 Ind, Cas 768; 17 О, W. N. 421 (P. C... 
- (18) 20 M. 269; 7 Ind. Dec. (м. a.) 191. 
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ly neeessary that this dispute shonld be 
determined in order that the compensation 
monies should be properly dealt with. 
Seetion 31, snb.seetion (2), of the Land 
Aequisition Aet, 1894, expressly sontemplates 
this position, for, after referring in sub eestion 
(1), to the payment of the sompensation by 
the Oolleetor to the persons interested, 
sub-sestion (2) provides that “if there be 
no person eompetent to alienate the land, 
or if there be any dispute as to the title to 
reeeive. the compensation or as to the 
apportionment of it, the Colleetor shall deposit 
the amount of the sompensation in the 
Court to whieh a referense under sestion 
18 woull be submitted.’  Seetion 18 
does not define the Court; this is спе 
by seetion 3, sub seetion (d), which provides 
that a Court.means а prinsipal Civil Court 
of original jurisdietion, unless a special 
Judieial Officer within spesifed limits has 
been appointed to perform the funetions of 
the ' Qourt under the Aet. Section 32 further 
provides that when money has been deposited 
in Conrt under sub.seetion (2) of sestion 31, 
and it appears tbat the land whereof the 
same was awarded belonged to any person 
who had no power to alienate, the Court 
shall order the money to be invested аз 
therein mentioned. Now, the dispute 
between Bavajee and the widow was plain 
upen the face cf the dccument., -t depend- 
ed upon-whether the deed had e^nferred 
an absolute heritable and mlienable estate 
upon the widow, or whether she took either 
a limited Hindu widow's estate or a berit- 
able estate whieh she was ineapable of 
alienating. What the actual proceedings 
were that ensued between them is not plain, 
but they must have eome before the Distriet 
Court of Tanjore, for the grounds of appeal 
from the order of that Court are before 
their Lordships, and from these. it appears 
that the Distries Judge had held that the 
widow had an absolute estate. From this 
desision Bavajee brought the appealto the 
High Court of Judieature at Madras. Judg- 
ment was delivered by the High Court on the 
13th July, 1597, by Sir Arthur Collins, 
O.:J., and Mr. Justice Shephard. Their 
judgment is short, and, as it throws вопвійег. 
able light upon the whole proseedings, it is 
desirable that it should be reprodueed in 
full. It is as follows :— 


“The first question is what ‘estate the 
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widow Thulja Boyee tock under the gift of 
1858, We eannot agree with the Listriet 
Judge that the law is unsettled on the 
question of suoh gifts. Thera baing no 
indieation ofintenlionto give a large estate, 
we must assume that the husband intended 
that a widow’s estate only should pass. 
This being so, it is quite elear that seetiona 
31 and 82 of the Aot apply. The order 
must be set aside as the parties are not 
agreed as tothe mode in whish the money 
should be invested, 

“We must direst the Distriet Judge to 
pass order under the provisions of seotion 
82, Haeh party to bear his own sosta of 
this appeal.” 

On the 10th June 1911 and again on 
the llth January 1916 Thulja Boyes 
exeeuted Wills and bequeathed all her move- 
able and immoveable properties to the firat 
respondent; shedied on the 2nd April 1916. 
The adopted son, Bavajee Ramajee Pandit, 
also died at a date subsequent to the desision of 
the High Court, but the exaet time is not 
stated, nor is it material, and the 
present appellant and his brother Jeevanna 
Rac, now deseased, were his two sons. 
On the 12:h July 19:6 they instituted 


-the suit out of whieh these proeeedings 


have arisen against the claimants under 
Tulja’s Will, alleging that she had only a 
l.mited estate under the deed of settlement, 
and that she had no power to dispose of the 
properties by Will. The learned Subordinate 
Jidge desided in their favour, bnt thia de- 
cision was reversed by the High Court, from 
whose deeree the present appeal has been 
-brougat. Both the judgments cf the Sub- 
ordinate Judge and the High Court depended 
-upon bhe tras effest of the deed of settle- 
ment, but for reasons, whieh their Lord- 
ships will shortly explain, they do not think 
that this question was open to either of the 
O»urts. 

Their Lordships do nof, therefore, propose 
io embark upon the sonsideration of what 
the effest of the deed of gift in favour of 
Thulja Boy:e might be sorrec‘ly determir.ed 
to be, but as some misapprehension appears 
to exist as to the sffest of sartaia decisions of 
the Board, and notably one in Suraj. 
mont v. Rabi Nath Ojha (1) their Lord. 
ships think 16 desirable to remove this doubt, 
lest error should creep into the administra. 
tion ofthelaw in India wi.h regard to the 
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‘rights of a Hindu widow, 
referred to, ‘Surajment v. Rabi Nath 
'Ojha (1), when originally heard befcre 
‘the High Court it had been stated that 
under the Hindu Law in the case ofa gift 
of immoveable property to a Hindu widow, 
£ha had no power to alienate unless such 
powcr was expressly  eonferred. The 
decision of this Board did no more ‘than 
establish that that proposition was not 
ascurate, and that it was possible by the use 
of words cf sufficient amplitude to covey in 
the terms of the gift itself the fullest rights 
of ownership, ineluding, of sourse, the power 
to alienate, whioh the HighQourt had thought 
required io be ‘added by express declaration, 
In that саве itis true that there is some вош. 
parison drawn betwean tke gift toa widow 
and &gift to а person not under dieability, 
bnt that was not the fonndation of the 
decizion, whish depended entirely upon the 
wide meaning attributed to the words in 
whieh the giftxto the widow was slothed. 
More resent- decisions of this Board 
[ Завќтат Ohoudhuratn v. Shib Narain Ohow- 
dhury (14) and Bhitdas Shiecdas ү. Bat 
Gulab (2)] do ‘ncthing but repeat this same 
proposilionin otber: words, The importanee 
of preventing eonfusion duse to the contrast. 
ing of different phra-es used in distinct 
eases bo expresi the same idea has led their 
Lordships to maks thisexplanation, but the 
points argued as tothe effest of the gift ‘in 
the present ease are not now open іо sovsi. 
deration, fcr in their Lordship’s opinion 
the dec'sion given on the 13th July 
1597, by the High Cour! at Madras із a 
sleat and complete determination as between 
the parties to that воі; and thoss claiming 
under them, which the prerent litigants oen: 
not dispute. 

It isurged on behslfof the respondenta 
that the judgnient cannot be so regarded 
bseause it arose out of proeesdings under 
the Land Acquisition Act, 1&94 and for 
the purpose of their arguments they rely 
upon the ease of Rungocn Bitatoung Company 
Inmited v, ` Collector of Rengocn (11). There 
appeaisto be some mis3pprehension in the 
Oourts in Jndia: as to the effect of this author- 
ity whieh it ie deirabie should be removed, 


In the ease 


(14) 66 Ind; Cas-193; 49.1. A, 25; 20 O. W. N. 425; 
15 L, W. 484; 42 M. L. J. 492; 30 М.І. T. 242; 20 A, 
L. J. 802; 35 O. L, J. 427; 24 Bom. L, В. 570; (1922) 
M. W, N, 868 (P, 0.), 
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Under the Land Aaquisition Ав there ara 
two perfeetly separate and distinct forms af 
procedure sontemp’ated. The first is that 
necessary for fixing the amount of t^e com- 
pensation and this is deseribed as being ап 
award, By seclion54 an appeal from that 
award cr any part of the award is givan to the 
High Court. The вазе in Rangoon Botatoung. 
Oonpany Limited v. Oo!lectar of Rangosn (11) 
dec'ded that in those cireumstanees the appeal 
so given was the only one open to the parties 
and that even if appealed against, the award 
still retained its ehsrasteristies and was 
ineapable of farther appeal, The argument. 
whish susoeeded in that case emphasizas 
the distinetion between an award and a 
desre^, and tha ‘jadgmant mentions this in 
terms by stating that the appellants, alshough 
admittel tothe High Oourt, eould nob have 
the right to earry an award made under an 
arbitration as to the valas of land taksn for 
publie purposes up to th‘s Board as if it were 
a desree of tha High Оси: made in coarse 
of its original jurisdietion. Tha manifest 
insonvenienee that wonld attend any- sush 
proseeding is &lso poíntsd out, bnt neither 
this judgment nor any ober jadgmeut of 
this Board affeo's the question of an 
appeal on the totally different proeeedinga 
that aríss when thers is a dispute as between 
the persons claiming compensation involving, 
asit does іп this sase,a diffisuli question 
of title. When onee the award as to the 
amount has basme final, all questions as to 
fixing of sompensation are then at an end; 
the duty of the ‘Collestor in case 
of dispute as tothe relative rights of the 
persons together entitled to the money is to 
placa the money under the eontrol of the 
Court, and the parties th.n вап proeeed to 
litigate in the ordinary way tə determine 
whattheir right and title to the property 
may ba, That ia exastly what oesurred in 
the present sase. How the prosesdiügs were 
commenced isa matter that is not material 
provided that they wera instituted in the maa. 
ner that gave the Court ju.isdiation, for they 
endedin & desree made by tha High Oourt 
and appeslable to this Board. It is true 
that in the озвв of Я7пара 7 Dassi v. 
Krishna Lal Dey (15) following an earlier 
ease, Balaram Bhramcratar Hay v. Sham 
Sunder Narendra ( 6) it was desided that 


(15) 6 Ind. Cas. 157; 17 C. W. N, 935m, ; 
(16-23 О, 526; 12 Ind, Deo (х. %) 850. - 
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an order onder section 32 may appropriately 
be.deemsd as an integral part cf the 
award male by the Court, but their Lord. 
ships regard this as а misapprehension 
as to tke meaning of the award. The 
award as sonstituted by Statute is nothing 
but an award which states the area of the 
land, the’ eompensation to be allowed and 
the apportionment among the persons intereat- 
ed in the land of whosa elaim3 the Collector 
has information, meaning thereby people 
whose interests are not in dispute, but from 
the moment when the sum has basn deposit- 
ed in Oourt under sestion 31 (2) the 
funstions of the award have оазе ; and 
all that is left is a dispute between interested 
people as ta the extent of their interest. Sueb 
disputa forms no part of the award, and it 
would indeed be strange if a oontroversy 
between two people as to the nature of their 
respective interesate in a ріеве of land should 
enjoy certain rights of appeal whieh would 
be wholly taken away when the piase of 
land was represented by a sum of money 
paid into Oour$, Toore has in the present 
ease been в slear decision upon the very point 
now in dispute whieh eannot be re-opened. 
The High Ocurt appear only to have regard- 
ed the matter as coneluded to the extent of 
: the compensation money, but that ia not the 
irue. view of what oesurred, for as pointed 
out in Badar Bee v, Habib Merican Noordin 
(17), it is nob competent for the Court, in 
the eate of the rame questicn arising between 
the same parties, to review в previous deei- 
Bion, no longer open to appeal, given by 
another Court having jurisdistien to try the 
second eacee. If the deei:ion was wreng, it 
ought to have been appealed from in due 
time, Nor іп вов oiroumsíanees ean the 
interested parties be heard to say that the 
value of the subject-matter on which the 
former decision was pronounced was бош- 
partively вә tr.fiing that 16 was not worth 
their while to appeal from it. If sueh a 
plea were admissible, there would be no 
finality in litigation, The importancs of a 
judicial desision is not to bà measured by 
the pesuniary value of the partionlar item 
іп dispute. 16 Eas been suggested that the 
dceision was not іп а former suit, but whe- 
ther this w:re во or not ш: Кза no differ. 


(16) (1969) А. С, 615 ab p. on 78 L.J. P, €, 16°; 
101 L, T, 161. 


enae, for it has been recently pointed out by 
this Board in George Hesry Book v. Ádminii- 
trutor General of Bengal (7), that the prin. 
eip'e which prevents the -same sasa being 
twice liligated is of general application, andis 
not limited by the spesifis words of the Oode 
in thia respest. Their Lordships will, there- 
fore, humbly advise His Majesty that the 
deeree appealed from be reversed, and the 
decree of the Subordinate Judge restored with 
возів here and in the Courta below. 
8. D. Appeal allowed, 


Solieitar for the Appallants.— Mr, Douglas 
Grant, 

kclieitors fcr the Respondents,—Mes:rs, 
Borrow, Rogers and Nevill, 





. BOMBAY HIGH COURT. 
Бксонр Отуп, Арек, No, 835 or 1921, 
January 27, 1922. 
Present :—Sir Norman Macleod, Кт., 
Ohief Justico, and Mr. Justica Ооуајве, 
DHUNDIRAJ BALKRISH 4A 
PRANA RA AEA AREKEA 
veraus 
: RAMCHANDRA GANGADHAR KaLE 


AND ОТНЕ» BS—PrAINTIEFA— RESPONDENT. 
Easement — Right of way, once established, whether 
can be altered, 


When once a rightof way is defined, it cannot bo 
altered, and the dominant owner is entitled to exert 
his strict rights unless he can be induced to consent 
to a deviation. [р 414, col. 2.] 

Lovell v. Smith, (1807) 8 C. В, (м. в.) 120; 140 E. 
R. 686; 111 R. R. "872, Hulbert v. Dale, 11909) 2 Ch. 
570; 101 L. T. 594; 56 L. J. Ch. 457, Young v. Kinloch, 
(1910) А. O. 169, Deacon v, The South Eastern Rail» 
way Company, (1889) 61 L:T. 377, Syud Hamid 
Hossein v. Gervain, 15 М. К, 498 and Varajlal Parbhu- 
das v. Moti Kuber, (1893) P. J. 472, referred to. 

Sscord sppeal from the decision cf the 
Joint Judge, Pcons, in Appeal No. 308 of 
1920, amending the de:iree passed by the 
Additional First Oless, Subordinate Judge, at 
Pcona, in Civil Suit No. 244 of 1918, Р 

Mr. P, B, Shingne, for the dips 

Мг, G. N. Thakor for Mr.. K, V. Joshi, for 
the Respordent, 

JUDGMENT. 

Macteop, C, J.— The quertion in this siad 
appeal is whether the order of tha lower 
Appellate Court restraining the defendant 
from obstructing the plaintiffs! bhangi and 


йа 


bhistt from entering by the door X in tha 
map Exhibit 20 and thenea passing over the 
defendant's bask yard and entering the plaint- 
iffy’ privy at point А is right, 
Defendant's hcuie adjoins the plaintiffs’ 
houss to the west. There is a lane to the 
weat of the defendant’s house and it is 
admitted that the plaintiffs hava a right of 
way over the defendant’s back yard, so that 
the saweepsr may have acsess tothe plaintiffs’ 
priyy. The defendant bought his house in 
1915; “Until then the sweepar had passed 
through the door X but in 1916 the де, 
fondant made certain alterations. He opsned 
.8 door at thecouthern end of his wall and 
after reserving a passsge of about threa 
feat he built a wall to the north, so as 
to reserve for Limself the rest of the 
bick.yard. It cimnot be said that it 
wotll be in avy way more insonvenient 
for the sweeper to piss along this passaga 
to the plaintiff.’ privy instead of gcicg in 
by the door X'as Le used fo do, but the 
ylaintiffs contend that they are entiil3d to 
stand on their str/o) right, that the right 
of way from: the decor X to their privy 
having orca bsen &cquiréd, the cervient 
owner cannot sc b3titute any other way between 
the Jane and the plaintiffs’ privy. 
Judge appears to have admitted this pro- 
position of law to be correct, but considered 
that the plaintiffs were agreeable to the new 
arrangement when he visited the spot. 
Because thé sécond. plaintiff had adduced no 
evidenes to show that the defendant had 
made the alterations against his will or with- 
out his sonsent, the learned Judge appears 
to have held that there was aequieseenca on 
the part of the plaintiffe, and that it was 
owing to other disputes having arisen ba- 
tween the pirties relating to the ownership 
of the party wall and eertain windows in 
‘the plaintiffs’ house that the plaintiffs began 
to objest to the obstrustion at door X. If 
‘an issue had been raised on the point of 
‘aoquiesserce this finding might have beea 
entitled to consideration but the Jadge seems 
io have thought that the plaintiffe,. even 
if; the issus had been raised, ought to have 
ealled evidenee to prove that they had not 
.Bequieseed, and, as the Appellate Court has 
pointed out, the defendant never pleaded 
gonsent, по icsue was raised and the evidenee 
was not direeted to it. It would, therefore, 
фо dangerous to assume tbat sonsent had been 
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givan, I do not think that sestion 22 of the 
Indian Eisements Act ean assist the defend- 
ant, Its provisions ean only apply when the 
exact way to ba taken over the premises 
of the servient owner has not been assertain- 
ed. Whether the cervient owner, when orca 
the right of way has been defined, ean sub- 
stitute a new way is a question whioh does 
not seem to have been provided for by the 
Indian Easements Ast and, therefore, we 
must hava resourss to the Common Law: 
Lovell v. Smith (1), Биет v, Dals (2) 
and Youny v. Kin’oct (3). Мо doubt 
the general rale is that a right of way 
ones defined cannot ba altered [Deacor v. 
fhe South Eastern Railway Company (4)] and 
the dominant owner is entitled to exert his 
striot rights unless he ean Бә induced to 
eonsent to a deviation, Tha defendant was 
aware of the existing right of way when he 
bought his premises and unless he oan prove 
aequiessenee in the new way the plaintiffs 
must воввгеі, Ths appeal must be dismissed 
with costs, 

Covass£, J, —l consur, and wovlladd that 
Courts inthis sountry have given effect to 
the generel rule that ‘when ones the lina 
of way hae been definitely sat out, neither. ће 
dominant nor the serviént owner ean eompel 
the other to giveor to accapt a different and 
a substituted way. In Syud Hamid Hossein v. 
Gervain (5) Norman, O, J. observed: “Wé 
think it is slear that if any person bas a 
right of way from one plaee to anotle: 
over a partieular line, if he and his aneestors 
have been acsustomed to use that way from a 
long time past, he has a right to go over 
it, and cannot be eompelled to use а diferent 
and substituted way.” Similarly, in Varojlal 
Parbhudas у; Mott Kuber (6), where the fasts 
were not widely different from those in thia 
ease, this Court held that: “If the defendant's 
right of way was directly from the door in 
plaintiffs’ osrt to the defendant’s os, the 
plaintiff cannot obstruct that right of way 
and offer him another way through his chowk.” 
In my opinion, therefore, the desision of tha 
lower Appellate Oourt is right. 

т, 0. A, Appeal dismissed, 
ч) (1857) 8 0. B. (N. s.) 120; 140 E, Е. 685; 111 R, 


(2) (1909) 2 Ch. 570; 101 L, T, 504; 78 L. J, Ch. 457, 
(3) (19:0) A. C. 169. 

(4) (1889 61 L. T, 817, 

(5) 16 W.'R. 496. 

(6) (1893) Р, J, 478, - 
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DHÀN KAUR t, SUNDER, 
LAHORE HIGH COURT. 
Secoxp Orvin, Arrea No. 3172 ок 1918. 
` January 6, 1922, 
Present : —Mr. Justica Scott-Smith and 
_Mr. Justiee Broadway, 
Musammat DHAN KAUR AND OTHERSs— 
DEFENDANTS— ÅPPELLANTS 


versus 
SUNDER AND OTHERS— PLAINTIFF — 
` RESPONDENTS, 


Qustom —Succession—Daughters v. collaterals of 
sivth degree—Burden of proof —Hindw Jats of Ludhiana 
District —Biwaj-i-am, entry in, value of, 


, Among Hindu Jats of Ludhiana District 
collaterals of the sixth degree exclude daughters 
' from succession. [р. 417, col. 1.] 

Where а collatoral is more distantly related than 
the fifth degree, the initial onus is on him to 
prove that he excludes the daughters and the 
‘more remote the collateral is the more heavily does 
the onus’ lie upon him. [p. 416, cols. 1 & 2.] 

„ Bholiv..Man Singh, 86 Р. R. 1708; 146 P. W. R. 
1802, Jiwan Singh v, Har Kaur, 22 Ind. Cas. 415; 41 
P. B, 1914; 3I P. L, R, 1914; 34 P. W. В. 1914, relied 
upon. 

>In the case of collaterals related in the sixth 
degree the onus is not a very heavy one, An entry 
in the, riwaj-t-am . which . says that the collaterals 
‘in the sixth degree exclude danghters is not 
opposed to general eustom and is quite sufficient 
to shift the initial onus from the collateral to the 
other side. [p. 417, col. 1.] 
` Beg v. Allah Ditta, $8 Ind, Cas. 864; 45 P, R, 1917; 
‘12 Р, W. Е. 1917; 21 M. L. T. 310; 82 M. D. J. 615; 19 
-Bom. L, В. 388; 16 A. L. J. 525; 21 С. W. №. 842] 44 
C. 749; 26 O. L. J, 176; 44 I, A. '69 (Р. O.), followed. 
‚ Chhattan. y. .ХНаваті Lal, 80 Ind. Cas 22; 
7 P. R. 1916; 199 P. W. R. 1915; 46 P. L,R. 1916, 
Wazira v. Musammat Maryan, 42 Ind. Cas, 858; 84 
Р.Е, 1917; 151 P. W. R. 1917; 8 P. L. R. 1918, Khuda 
-Bakhsh v. Musammat Fateh Khatun, 49 Ind. Cas. 679; 
,18 Р, Б. 1919; 140 P. W. В, 1918, referred to. 


Sesond appeal from the deeree of the 
Distrist Judge, Lidhiana, dated the Ist 
,August 1918, affirming that of the Senior 
Subordinate Judge, Ludhiana, dated the 5th 
February 1918. 


Pandit Sheo Narain, В. B, for the Appel- 
lants, 
Bakbshi Tek Ohand, for the Respondents. 


JUDGMENT,— This is a sesond: appeal 
upon a sertifiaste granted by the Distrist 
Judge of Ludhiana under section 41 (8) of 
the Punjab Courts Act, The facts briefly 
aré aa follows :— 


: The last male owner of the. land in snit 
was Dhiana whose relationship with the 
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' of her busband’s land 


.preferential heirs to his daughters, 


415 


plaintiffs appears from the pedigree-table 


` printed on page 4 of the paper-book. Hisa 


widow Musammat Mahan Kaur made a gift 
in favour of her 
daughters, Musammat Dhan Kaur and Musam. 
mat Ind Kaur, defendants appellants, and the 
plaintiffs sued for a declaration that this 
gift would not affect their reversionary rights 
after the dsath of the widow. The plaintiffs 
аге, ав appears from the pedigree table, 
ihe revorsioners of Dhiana in ihe sixth 
degree. ` Тһе Courts balow hava conoairrently 
held that the lani in tu't is aneestral prop- 
erty of the plaintiffa and that according to 
tu3lom the plaintiffs are heirs to the exclu. 
sion of the marrisd daughters of Dkians. 

.In the grounds of appeal to this Court 
various points have been raised, but the only 
one argued before us was that of сов:от, 
‘namely, whether the plaiutiffe, who are 
co literals іп the sixth degree of Dhiana, are 
Aeoord. 
ing to the rtwaj t-am of 1882 daughters are 
entirely exslnded from inheritanee by 
eollaterals no matter how distantly related, 
Aesording to the riwai t ат of 1911, whish 
was prepared by Mr. Dannett, Settlement 
Oolleator, they are only excluded by colla. 
terals not more remcte than the eixth 
degree. Ifthere are no collaterals in the 
sixth degree or nearer, then amonget Hindu 
Jats daoghters inherit, A perusal of the 


‘iwi team shows that 16 was prepared with 


great care. Numerous instances are given 
thovgh there are none exactly on all fours 
with the preeent care, t.e. no instanees were 
given where sollaterals of the sixth degree 
excluded daughters from inheritanee, Some 
copies of judgments have been put upon 
the record by both the parties P.-9 ів 
a copy of a judgment by Mr. Lewis, 


‘District Judge, dated 30:h July 1890. In 


that ease the daughters of one Karman 
sued his c2llaterala in the sixth degree for 
possession of his land. It was there held 
that the collaterals were the heirs ascording 
to custom and the plaintiff's cuit was dia- 
missed. The daughters rested their claim on 
Hindu Law by whieh they eaid they were 
governed but it was held that they were 
governed, by Onstomary Law. No referenee 
was made tothe rtwaj-2 am and it appears 
to have been sonceded that if the parties 
were nof governed by Hindu Law the 
daughters would have no right ss against 


Ht 


the collaterals, 


ii, Р. 8 is 
‘Ram, District 


‘referred to Raushan v. Lehna (1), 


ferred to daughters. 
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"Тав inshins3 undoabteliy 
euppirls the position taken up by the plaint- 
a jidg nen? of Lala Achhra 

Judge, dated 2th Ostober 
1904, in а case whore daughters were oppo:r- 


ed to sollaterala in the sevanth degrea, ani 


it was held that the latter wera preferential 
"heire, .Ia support of its decision the Court 
but that 
case was not really ia point besanss there the 


‘plaintiff was a nephew of the donor, in other 


and the par!iss 
judgment dated 


words, @ near вы, 
were Атап". D.-2, is а 


Ло: Jzly 1903 uda 15 was found that 


thera was no role that the collaterals from 
the seventh to the ninth degres were pra. 
This iastancs із not 
in point; nor is 0.-1, а judgment dated 18th 
February 19:3, in which it was held that 


‘the plaintiffe, who were collateral; in the 


seventh degree, were not entitled to suceeeå 
in the pre:enes of daughters. 
Pandit Sheo Narain has referred to Bholz 


'v. Man Singh (2), in whish the question of 


onus in eases like the present was fully son- 
sidered and it was laid down that the burden 
of proof as to whether ramote aollaterals 


“such аз of the sixth degree exolule daugh- 


ters, rests on the party who asseris it, In 


Jiwan Singh v, Har Kaur (3) it was held 


‘that under Castoma:y Law, where sollatere13 
more distantly-:relatad than the fifth, or 


at any rate, tha seventh degree, elaim to 


gncosed to aneestral property in preferenoa to 
a daughter, tha onus probandi is on them, 


‘In this case Bholi-v. Man Singh (2) wes 


approved. Again, in Romark 1 to Artic'e 23 


‘of Rattigan’s Digest of Oustomary Law it is 


laid down that the ceventh degree is some. 
times found to be the extreme limit of 
solliteral male relationship whieh exelades 
the sucsession of a dauzhter, but 16 is alio 
stated that more usually the fifth degree is 
found to be the customary limit, We msy, 


therefore, take it that where a collateral - 


is more distantly related than the fifth 
degree, the initial окиз is on him to prova 
that he exeludes the daughters and the more 
remo’e the eollateral is the more heavily 


(1) 86 P. R. 18^6. 

(2) 80-P. Ii. 1608; 146 P. W. R, 1908, 

(8) 22 Ind. Cas 416; 4l P. H. 1914; 61 P.L. R. 
1014, 84 P, W. Е, 1914, | 
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‘sufficient to 
‘plaintiffs to prove that they are.nof exclud- 
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doss tha onus lie upon him, In the prasant 
case the collaterals are rilated ia the sixth 
degree, and, therefore, the олив upon them 
would not ре а very heavy one; 

Now, the plaiotiffs rely upon the answer 
to Question 43 of Mr. Dannstt’s Riwai- 
am of 1911. Asoording to that collaterals 
in the sixth degree .exclude daughters. 
In the case Beg v. Allah Ditia (4) their 
Lordships of the Privy Counoil held that 


- the- entry. in. the réwa -z-am, whieh was 


not supported by instancer, in favour of 
the suseession of a daughter's son, whosa 
father was a -Khanadamed, in preferense 


to sollaterals was & strong piesa.of evidence 


in sapport of sneh eus'om which it lay 
upon the plaintiff's collaterals ёо rebut, 
This ruling of the Privy Council was oon- 
sidered in a subsequent desision of the 
Ohief Court in Wazira v. Musammct Mai yan 
(5). It was held there following Ohhuttan 
v. Hasari Lal (6) that statements in 
a ‘riwa:-t-am when “opposed to general 
eustom edn earry very litild "weight “unlesa 
supportea by instanses.” Again in Khuda 
Bakhsh v, Musammat Faiteh Khatun (7), 
it was held that Answer 13 in the Riwaj- 
i.am of the Mullan Distrieb (ansupported 
by instances), baing a very pecsliar oné, 
quite oppored to Customary Law and the 
method of ocalcalating relationship laid 
down therein being also peeuliar, was not 
shift the onus ‘on to, the 


ed by a sister.’ The entry їп the Kiway- 
i-am relied upon by the plainliffa in the 
present ваге can sertainly not be said to 
be oprosed to genera] custom, nor to. be 
а very peculiar one. What is the extreme 
limit of collateral male- relationship whieh 


‘excludes the succession of a daughter has 


been the eubjest of numerous decisiors 
and a gcod deal of doubt has been ex- 
pressed on the point and in Jiwan Singh v. 


(4) 88 Ind. Сав, 354; 45 P. R. 1917; 12 P. W. В. 1917; 


‘21 M. L, T. 810; 32 M. L. J. 615; 19 Bom. L. В. 888; 16 


A.L. J, 525; 21 C. W, М. 842; 44 0. 749; 26 O, L, 1, 
116; 44 I. A. 89 (3. С.), 
16) 42 Ind. Cas. de 84 Р.В, 1917; 151 P. W. R 
1917; 8 P. L. E. 1918, 
(8) 30 ma a 22; 7 P, В, 1916; 129 P, ҮҮ. В. 1915; 
46 P. L. R. 1916. 
aid 46 Td, Cas, 679; 18 P, R. 1919; 14) P. W. В, 
Bı 
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CHUNILAY, r. MULOHAND, 
Har Kaur (3) referred to above 15 
doubted whether the seventh or the 
degrae shoald ba fixed as 
limit. 
an entry which says that the eollaterals 
in the sixth degree exolade daughters is 
opposel to general custom, Thérefore, 
having regard to the decision ofthe Privy 
Oouneil in Beg v. Allah Ditta (4) we hold. 
that the entry ia the 1911 Eéwaj-zam is 
quite ruffisient to shift the initial onus 
from the plaintiffs to the donses-defendants, 
odi we find that the latter have not dissharg- 
ed it. - 

The appeal acyordingly fails and is dis- 
missed with oort 
2, к. & 3B 


fifch 


Appeal dismissed. 





BOMBAY HIGH COURT. 
Fisst Огу Appzan No, 97 or 1921, 
February 6, 1922. 

Present :—Sir Norman Masleod, Kr., 
Chief Justise, and Mr. Justice Ооуајез, 
CHUNILAL JAMNADAS—Dersvosxt— 

- APPELLANT 
versus 
MULOHAND HARJIVANDAS —Pr:s1aTIEFF 


— R£8P04DE (74. 
Partition decree —Esecution by plaintif —Dejend.. 
‘ant, right of, to continue proceedings, 


Plaintiff obtained a decree for the partition of 8 
house,.and applied for execution, A. Commissioner 
was appointed to effect a division of it but before 
effect could be given to his report the house was 
burnt down : plaintiff thereupon wanted to drop the 
proceedings, but defendant objected : 

Held, that defendant should be allowed to continue 
the execution proceedings in order that the property 
might be partitioned, 


` First appeal from the decision of the First 
Qliss Suktordinate Juige at Broaseh, in 
Darkbast No, 224 of 1915. £ 
` Mr, G. N. Thakor, for tho Appellant, 

Mr, M; H, Merta, for Raspondent No. 1. 

* JUDGMENT. —This was a partition suit 
in whioh a sonsent-decree for partition was 
Ob!a'red on 8th November 1911 from the First 
Class: Subordinate Juige, Broaeh. The 
plaintiff, on the 17th Mareh 1915, took ont 
a Darkhast for partition of the suit property 
and moveables Oommissioners were appoint- 
e^, who submitted a report with regard to 
ornaments. Bat with regard to a cartain 
hou:o Mr. Hargovandas. was appointed Com- 
missioner to effest a division of it, He made 
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the extreme ` 
Tt, therefore, cannot be said (hab 


"t 
GULAB v, MNBNDL.- 


a report, but before the report. eould be given . 
effect to the house was turnt down. The 
plaintiff thén wanted t» drop the exesution 
proceedings, but the defendant objected. 
The Court allowed the plaintiff ta drop the 
execution proceedings. The result would 
bé that those defendants ^ who wished to 
sdutinoe the execution’ prosesdings sould 
not do so without having to issue a fresh 
Darkbast. We see no reason why the 
defendants shovld not have been allowed 
to continue the Darkhast in order that 
the suit property might be partitioned, 
Therefore, we allow the appeal and direst the 
Darkbast to eontinue at the instanee of the 


defendant. The plaintiff to pay- the appellant’s 
costs in both Oourts, : 
W. С. А, Appeal allowed, 


LAHORE HIGH COURT. 
SECOND Civin, Appeat No. $91 ок 1919, 
January 7, 1922. 

Present :— Mr. Justioe Soott. Smith and 
Mr Justice Harrison. 
GULAB-—DzrFENDANT—APPELLANT 
versus 
MEHNDI AND ANOFHER—PLAINTIEF j— 
ano NADU —Dsr£ 'pANT—RgsPONDE TR, 

Reversioner's right to contest’ alienation, relinquish. 
ment of—Reversionary right—Registration Act (XVI 
of 192-), s, 17—Family agreement —Reversioner under- 
taking mot to challenge alienation of half of ‘ancestral 
groperty— Registration, whether necessary —Alienation, 


contemplated or completed —Consent of next reversioner 
— Qood farth to be presumed — Bad faith to be established, 


The right of a reversioner to bring a suit to 
contest any alienation which 'a sonless proprietor 
might make in future arises out of and is, in & 
sense, ancillary to the reversionary rights But 
it cannot be said to be an integral part of those 
rights It is wholly impossible to estimate the-value of 
such a right, which must depend on all the circum- 
stances of the case. If the alienation is for 
necessity or сап be shown to have been for 
necessity by evidence, true or false, the right is 
valueless. It varies, moreover, with the prospects 
of the reversioner to succeed іо’ ће land and 
inveraely with the age and health of the owner; 
[p. 418, col 2.] 

A family agreement by which a sonless pro. 
prietor agrees not to alienate half of his land, and 
his nearest reversioner undertakes nof to challenge 
or object to any alienation “which the former 
might see fib to make of the ‘remaining half of 
his land, does not require registration and is binding 
on the sons, of the roversioner, Гр. 418, col, 2] 

Kanan v. Muhammad Ali, 69 P, R. 1903, Labhu 
v, Musammat Nihali, 7 P, R, 1905; 66 P, L, Е. 1905; 


- 


$ pvt 
418 

GULAB 0, MRHNDI, 
251 P. W. B. 1905 and Shib Ram v. Shib Singh, 78 
Р; R. 1908; 188 P. W. R. 1908, followed. 

If the bad faith of a reversioner in giving his 
consent, to an alienation is pleaded, it must be 
Senet Good faith must be presumed. [p, 418, 
col 2 

Where the riext reversioner consents to a contem- 
plated alienation, such consent is as binding and 
valid as a consent given to a completed transfer. 
Cp. 418, col. 2.] 

Sàtond appeal from thedeeres of the Distriat 
Judge, Rawalpindi, dated the 16th January 
1919, affirming that of the Subordinats 
Judge, Sesond OJa:s, Rawalpindi, dated the 
28га August 1918. 

Messre. Ав Ahmad and N. О. Mehro, for 
the Appellant. 

Dr. Nand Lal, for the Respondent. 

JUDGMENT. —The fasts of this oste 


are pééuliar, One Madat, who had ro 


son, alienated some of hia ancestral land 
to his son-in Jaw, Nadv, his Lrother, 
brought a suit of the u:nal type snd 


thereupon 8 family agreement was made, ` 


in consideration bf whieh Nadu withdrew 
his svit and Madat undertook, that he 
would not éharge ore halt of the remain- 
ing land сг {Бе bovse in whish be lived 
acd Nedu further urdertock not to shallenge 
or objest to any alienation which Madat 
might cee fit to make with regard to the 
remaining “half of tke lend. Righteen 
months later, Madat exeeuted a deed by- 
whieh he purported to sell one-balf of 
his remaining P jand to another son-in-law for 
Rs. 780. Nadu's sons sue for a deelaration, 
that this alienation will not affeet their 
reversionary rights and have been given- 
à стве on ‘the finding that the dosuments 
in which the agreement was embcdied are 
nob admissible; inasmueh as they bave not 
been reg’s‘ored, that the agreement, there- 
fore, annot Ее proved and that eonsidera- 
tion and neecssily have not been established. 
On appéal Oc ungel urges that the dccuments 
need rot be registered. and that the consent 
of the next «ollatera] makes the alienation 
good against the whole world, 

Now, if the two important documents 
D.2 and D. W.:1 eontained any clouze 
by whieh Nadu relinquished his revereiónury 
rights, it would Have been nesessary to 
register them "Here, . however, all he did 
was to undertake not to bring в suit to 
sontest: Buy aliébation whieh might be 
made in future.’ The right to bring. such 
à snit doubtless "arises ont of ard is, 
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.be given to a trancaction whieh 


.Nadu asted wisely and with foresight 
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in а sense, арвіШагу to thè reversionary ` 
rights. At the same time, it eannot bè 
said to be an integral part of those 
rights. In thé sesond place, it is willy 
impossible to estimate the value of вїо 
а right, whieh must depend on all thé 
sirenmstances of the case, If the alienation ` 
ia for necessity or ean be shown to have 
been for nesessity by evidenee, true or 
false, the right is valveless. It varier, 
moreover, with the prospesís of the rever- 
віопёг to sueeced to the lend and inversely 
with the age and health of the ownér. 
We find, therefore, that, for these two’ 
rearons, the undertaking given by Nadu 
not to eontest any alienation, whish his 
brother might make in future às to one- 
half of tke land, did not require registration, 

It is urged by Couneel for the respond: 
ents that а oortent cf this nature given 
18 wonths tefore the actcal transfer 
takes plase is not a eonsent at- all ав 
contemplated in the various rulings quoted, 
and he eontends that consent ean only 
is on 
the verge of completicn. "We see no foree 
in this argument ard there is no, reason 
why а eoncent given, io a eontemplated 
alienation shculd not Бе as bindirg ard as 
valid asa consent given to a completed trans.» 
fer. 16 is also urged that, under tLe cireum: 
stanees of this ence, it must be presumed that 
Nadu did not act in the best. interests of 
the family and that he deliberately injured 
the ‘prospests of his sors. We find, on 
the sonirary, that if bad faith be pleaded, 
it must be established and that good faith 
must Ее presumed, ard there is nothing, 
in the eireumstarcos of this family agree- 
mept: which points towards there having 
been вру stupidity, carelessness or maliee, 
Nadu saved опе half of the remaining 
aneesital property and the house whieh 
Madat sould certainly bave charged ог 
even sold, and although it might have 
been possible to defeat tke sale or the, 
alienation by bringing a suit, tle result 
ot litigation is always doubtful and we, 
Bce no reason for not presuming that! 
in 
making this agreement, 

We, therefore, find, following Kaman v, 
Muhammad Ali (1), Labhu v. Musammag 


(i) 59 Р, R, 1904, 
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BHAMA DURGAII ©, GANGADHAR NARAYAN. 
Nihali (2) and Shib Ram v. Shib Singh 


(3), that the consent of Nadu makes the 
alienation good against the world. We, 


therefore, assapt the appeal and dismiss: 


the plaintiffs’ suit, The eosta of the 
defendants will bə paid throughout by the 
plaintiffs, 


W, C. A, & в, D. Appeal accepte 1, 


p. В, 1905; 66 P. L, R, 1905; 251 P. W. В. 
3) 18 P, R. 1923; 138 P, W, В. 1908. 





: BOMBAY HIGH COURT. 
Szooxp O1vin Арркаг No. 112 от 1921, 
February 7, 1922. 

Present : —Sir Norman Masleod, Kr, 
Ohisf Justiae, and Ме, Justioe Uoyajes. 
SHAMA DURGAJI BHOI— 
D£rENDANT—- APPELLANT 
versus 
GANGADHAR NARAYAN MUZUMDAR 


PLAINTES —Es8P9onDENT. 
Ferry franchise, whether. can be acquired by pres 
seription—Grant jrom Government—Presumption, 


А. ferry franchise cannot be acquired by mere 
presoription, Facts must be proved from whioh, if 


there is no direct grant from the Government, it ` 


could be implied that such grant was actually made, 
[p. 420, col 1.] 

Nityahari Roy v. Dunne, 18 C. 652; 9 Ind. Dec. 
(s. 8.) 436, referred to, 


Sasond appeal from the -desision of the 
Joint Judge, Poona, in Appeal No, 129 of 
1920, sonfirming the desres passed by the 
Sabordinate Jadge.at Haveli, in Civil Suit 
No. 143 o£ 1917, - . 

Ме, D. А, Tubapurhar, for the Appel- 
lant. : 

Mr. Mehendale (with him Mr, P. В, 
Shingne), for the Respondent, 


JUDGMENT.—The plaintiffs suəd for a- 
deslaration that they alone had а right to! 
ply a ferry between the village of Bhopkhel' 


and Kirkee Валу, and for an injunction res- 
training the defendant from plying a ferry 
batween Bhopkhel and Kirkee Bazar. The 
river Mula rans bstwesn these two villages, 
and unti a dam was built in 1872 people 
were able to cross the river exespt in tho 
Biny season,’ That has no longer been pos. 
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sible sinse the building of the dam. The 
plaintiffs who ara Inamdars of the villaga of 


‘Bhopkhel then began to run a ferry to take 


people asross, and they were reeeiving the 
income from the ferry until 1915 when the 
first defendant began to ruu a rival ferry 
under the permission granted by the Superin- 


` tendent of the Ammunition Fastory, ratified 


by the Colleetor. 

When the plaintiffs objeeted to the first 
defendant’s plying his ferry,an order was 
parsed by the Oollestor as follows :— 

“In this offica No. L., F. 1.853.3 of 25th 
Mareh 1916 Shama Dargaji Bhoiof Kirkea 
was informed that the Oollestor has no 
ebjeetion to Shama plying his ferry betwoesn 
Kirkes and Kalas. The Oollestor now ander- 
stands from an applieation from the Inam lar 
of Bhopkhel that Shama is working his ferry 
boat batween Kirkes and Bhopkhel. Shams i іе, 
therefore, informed that heis not entitlad to 
run a ferry bstween Kirkee and Bhapkhel 
without the permission of ths Inamdar of 


' Bbopkhel," 


Exhibit 2% is the applisation of the firat 
defendant to the Oollestor from whish 16 would’ 
appear that the limits within whieh he wished 
to ply his boat were not definitely stated, 
The applisant said : 

"There is a dam of the river Mala with. 
in tha limit of the Saparintendant of һе 
Ammunition Fastory at Kirkes, and he kas 
saustioned the plying of a boat to exnváy 
workmen in the fastory, Therefore, D'hava 
bought a boat worth Rs, 400. Within the 
asid limit I have been plying a bost for 
these four or бте months. Henes, I have 
given a written statement in the ofisa 
of tha Mamlatdar, Haveli, Poona. Your 
Honour should allow me to ply a boat in 
ths aforesaid limit." 

So, although the Collestor might have 
sanstioned the plying of a boat by the’ 
first defendant during the limits of tho 
waters held up by the dam, when the 
Inimdar of Baopkhel objested ta the first 
defendant ranning а ferry batwaen his 
villaga and Kirkes, the first defendant was 
6511 ha sould not do that without the par- 
mission of the Inamdar. 

Both Courts have deereed the plaintiffs’ 
claim, and the question is, whether the 
pláintiffa hava established aright to а ferry 
franshise, between these two villages, so that 
they are entitled to eome Ito Court to ask 
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the ‘Court to ie&train the defendant, бг any . 
lt. 


one elee, from ‘infringing. that right. 
шву te eoneeded that  mueh a frenibise 
saannot be. aequired by mere pressription, 
and that there. must be faets proved from 
whieb, if there is: no direst grant from the 


- Government, it could be implied thatsueh 


grant was aetually made. It is not die- 
puted that Government have the right to 
grant sueh'a franchise; and we have to 
eonsider ‘the evidenee in this ease and see 
whether, since no direst grant has been 


_predused, tha Ootirts.were entitled to infer 


that éueh a. grant was actually : made. 
When. the dam was built it was obvious 
that some- provision would have to be made 
for conveying the publis from one side of 
the bank of the river to the other, and 


: t that the Government recognised the rights 


t 


of the, Inamdars to в portion of the Бей, 


я of the river вап be seen from the fast that 
^ they. granted sompensation to the Inamdar 


for the loss whieh he ineurred owing to his 
nolorger being able to derive revenue from 
the ‘melon greunds in the hed of the river. 
Government were evidently aware that the 
Ynamdars bad started plying a ferry bet- 
ween their village and the Kirkee ‘side of 
the river bank. 

Then‘ an order was passed on 28th July 
1879 by the Collester whieh unfortunately 


. is not fortheoming, -. „but the Mamlatdar gave 


".Apamdars by Exhibit 


information regarding this order to the 
71r “Yadi (memo. 
randum) written to the Inamder of Bhopkhe!, 
Taluka Haveli from Mamlatdar Taluka 
Haveli ,бо the effest that you ply a private 
boat in the river within the limits of the 


‘ said Mauje and the revenue reeeived was 


shown in the resord, Proseedin7ys in respest 
thereof went on and at last 


. Inward No. 1072, dated 20ih July -1879, 


* derstood that 16, із being plied with 
- permission of: the Government.” 


was reeeived from the Oollestor. On its 


‘Strength it is informed that ycu ply a boat. 


in the, river of private ownership for tbe 
epnvenierce of рзорів, 
the 
We think 
that there is suffisient evidence to presume 
tkat- the Government bad granted the fran. 
otiso tothé,Inamdars. In addition we have 
this feos that the , Inamdars 
plyicg this. ferry ever віссә 18/9, and it 
has never been.tuggested that ару one #0014 
ply а feiry ір competition with them, . 


\ 


T CASHA, 


ihe, order, 


lt should be un-. 


have been, 


TRS 


- [1922 


‘Jn, Mision Roy v. Dunne (1), which was 
a, sait brought to establish a right to а 
ferry fracchise and to restrain the working 
of arival ferry, the law on the question is 
folly considered, and at page 657 the learn. 
ed Jndges said :— 

"There is no dispute that the Govern: 
ment is in a position, if it liker, to 
ereate a franchise. We think that both 
the doenments and the village register pre. 
pared in LEGL by the proper authorities are - 
admissible to show that in the year 1859 the 
plaintiffs made a elaim to the franehise, and, 
on & proper icquiry made by Government, 
that claim was admitted. The next as- 
knowledgment made by the Crown of the 
existenee of this ferry is to be found on the 
fase of the thakbast maps ta Decgram and 
Mohespur, in effeet it amounts to this, 
ibat a summary inquiry, No. 806, having 
been instituted, is was found that this Ghat 
was appurtenant to the villages of Deogram 
and Moheapur belonging to Khalilabad, and 
an endorsement was made on the map to 
this effeet under the orders of Government. 
We thus see that at two distino} and se- 
parate timer, within the last thirty - years, 
nemely, in 1861, and in 1876; the Crown has 
admitted the right of the plaintiffs to hold. 
a ferry, on the basis that it bas been per. 
manently settled with them in һе ` ваше 
manner as their estate... We are, therefore, 
of opinion that the’ Subordinate Judge was 
right in holding thas ihe plaintiffs. have, 
from time immemorial, had a franehice grant- 
ed to them by the Crown whieh . enabled 
them to claim .monopoly of the right to 
ferry within reasonable limiis aeross the 
river. The grant itself has nct been pro- 
düced, and Pearapur-Aglapur is. at some 
distance from Deogram. But still in 1859, . 
in 1561, and egaia in 1673, the monopoly 
was fourd by the proper Government Offi, 
sera bo be appurtenant to two villages, 
namely, Veogram ard Mohespur, -within the 
Pergunnsh of- Khilalabad. There is: still 
another matter for eonsideration, lt. is a. 
general prircipls that aneient grants may 
be explained by mcdern uter, In this sase ү 
ihe neer rpoken to by the witnesses, whieh 
undoubtedly existed, was in the immediate 
vieinity, if not from the boundary between - 


(1) 18 0. 652 9 ind, Deo, (1.8) 485, 
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those villages as is found by the.Subordinate 
Judge, and must be taken to baa user support- 
ed by the right by whioh it was elsimed, Ооп. 
sequently, although we think that the 
plaintiffs have established a right of ferry 
appurtenant to Deogram and Mohespu: on 
. the leli-bank of the river, they. have not 
been able to- establish anything more; and 
we agree with the learned Subordinate Judge 
that their olaim, во far: as it ssserts that 
right to establish a ferry bsyond the purview 
. of thote villages, must be rejested.” 

It must be admitted in this ease that 
there was mo reason to grant a ferry 
-franshise bafore the dam was baili, and so 
it is"not possible to presume a grant from 
immemorial user, Buh sueh & grant вап 
still be presumed from the evidence in the 
вазе. We think, therefore, the С arts below 
"were right in holding thatthe facts in this 
‘eaga та'зө a presumption that there was a 
‘Government grant in favour of the plaint. 
iffa. The appeal, therefore, fails and must 
be dismissed with costs, 

W. C A.. is І 2 
' ` CER EE: Apreal . dismisied, 


LAHORE HIGH COURT. 
Faust Озуп Arrear No 2578 or 1917. 
` April] 3, 1921, 
Present :— Mr. Justise Leslie-Jones and 
: Mr. Justice Broadway. 
Tux Елам MOTI RAM. MOHAN LAL, 
THg0UGH NARAIN DAS—DzrFENDANT 
— APPELLANT 
versus 
: Tug BHARAT NATIONAL BANK, LD.,' 
or DELHI, rarovea HARNAM SINGH, 
“AvtoRNEY—Prainrizy—Responc ENT. 
Equitable mortgage —Deposit of title-deeda—Equit- 
able mortgage, whether enforceable in the Punjab— 
Sub- mortgagee, "whether bound to tmplead original 
mortgagor in suit on mortgage— Registration Act (XVI 
of 1903), s. 17 (1) (b)—Letter depositing title-deeds 
after mortgage affected, admissibility of, without 
registration. 


As security for a loan defendants executed a 
pro-note in favour of the plaintiff and at the same 
time handed over. a number. of title-desds, some 


of whioh related to their own property, and some 
to property mortgaged to them. Theyalso signed 
and delivered to the defendants a letter which 
opened as follows: ‘‘ We, under this writing, 
' depòsit with you as security 12 deeds relating to 
property of the value of Rs. 8,537 mentioned in 
the list іп’ Пец of a pro-note for Rs, 8,0L0 in respect 
of which & separate pro-note has been executed 
"to-day." Tnasuib on the pro-note to recover the ` 
‘amount thereof and for sale of the properties it 
was urged, tnter alia, (1) that there was по auch 
_thing as an equitable mortgage in the Punjab; 
(2) that the original mortagagors should have been 
'impleaded as defendants in the suit, and (3) that -' 
the letter with which the title-deeds wore deposited ^ 
required registration, and not being registered it 
was inadmissible to prove the бене of a 
, mortgage : 

Held, (1) that an equitable morigage љу the 
' deposit of title-deeds was recognised, and conld 
be enforced in the Punjab ; [p. 422, col. 1.] 
. (2) that the suit could proceed without implead- 
ing the original mortgagors as defendants, and 
[p. 422, col. 1.] 

(83) that inasmuch as the equitable mortgage by 
the deposit of title-deeds had been effected before 
:the letter ‘was written and as the letter did not 
embody the terms of the contract, but was written 
with the object of being used only as evidence uf a 
fact from which the contract was to be inferred, it 
: did not come within the description in section 17 
.of the Registration Act, and, therefore, it did not 
require to be registered to render it admissible, 


[р. 428, col. 1,] 


First appeal frcm а deeree of the Senior 
Subordinate Judge, Gujrat, dated the 20th 


June 1917. 

Dr. Gokal Ohand Narang, for the Appel. 
lant, 

Lala Мой Sagar, R. S., for the Respond. 
ent. 


JUDGMENT.—The defendants in this ease 
were admittedly indebted to the Bharat 
National Bank, the plaintiff, for a sum of 
Вв. 8,000. The ylaintiff has obtained a decree 
-for Вв. 8,792.9.6 with sutsaquent interest and, 
io defanlt of payment within three months, 
for the sale of certain propert'es, alleged to 


have keen mortgaged with the plaintiff. 
bank. 
The defendants appeal, They have made no 


objection to the money decree extept ав 
regards saleulation of int rest, and on that 
point their objeetion is wi ll-founded. Through 
au obvioas error the Senior Subordinate Judge, 
while disallowing the plaintiff's claim for 
interest at 12 per eent, instead of at 9 per cent. 
after a certain date; nevertheless «al:ulatb d 
interest at the former rate, Ths desree 
allowing for certain re payments should have 
been for Rs. 7,tC4 instead of for the amount 
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deereed, and the deeree will be amended 
aecordingly. > ` 

The main question in. the ease relates to the 

‘elaim of thse plaintiff Bank to bring to 
. :sale as such the properties alleged to be 
‘mortgaged,  ^- 
The facta are briefly that the defendants 
had been in débtto the Bank for some time 
' end the Bank wanted sesurity in addition to 
‚ a promissory-note, vide в letter, dated the 18th 
February 1913; from the Head Offiee to the 
Mansger of the Gujrat braneh. On the ‘Sth 
April 1913 the parties met. The defendants 
‘then exeouted, a pro:note for a sum of 
Re. 8,000 and at the same time handed over 
a number of title-deeds. Some were of their 
own property and some.cf property whieh had 
been mortgaged to them by third parties. 
They also signed a letter in whieh they also sent 
and delivered to the plaintiff a letter whieh 
opens with the following words :— 

“We, under this, writing, deposit with you 
as вевогібу 12 déeds relating to property of 
the value of Rs. 8,537 mentioned in the liat 
in lieu of a pro note for Re. 8,000 in respect 

_of-whieh a separate pro-note has been exeented 
to-day.” ex 

The ‘position of the plaintiff is that tbe 
Bank holds an equitable mortgage over the 
deeds thus deposited. For the defendanta 
several pleas have been put forward, Two of 
them require bot brief notice. Оле ів, that 
there ввп be no sueh thing as an equitable 
mortgage in the Panjab, a eontention which ів 
auffisiontly disposed of by referring to Gurditta 
Mal v. Qulam Ali (X) and Mre. 5 iswast v, Bank 
cf Upper India, Limitation (2). The tosond is 
that before proecedirigagainst properties mort- 
gaged to the defendants by third parties it was 

necessary to implead the original mortgagorr, 
In this sonneetion Cours:l has sited Ram 
.Jatan Ras y. Ramhit Singh (3), but that roling 
was disposed of in the Full Court ruling. Ram 
Shankar Lal у. Ganesh Prasad (4) and there 
is no forse in the plea. 


Thethird point of Counsel forthe defendants- 
aprellante, who has argued itat eontriderable 


(1) 53 P. W, B, 1907, . 
(2) 34 Ind, Cas, 987, 31 Р, В, 1916; 215 P, W, В. 


1915, — . 
(3) 27 A. 511; 2 A, L, J. 434; A, W, М, (1805) 76, 
(4) 29 A. 385; 4 A, І, J, 278; A. W.N. (1907) 97; 2 
M, L, T, 248 (F. B.) 


length, is that the letter with whieh the deeds 
were deposited required registration and 
that as it Las not been registered, the 
existense of а mortgage eannot be proved. 
Of the rulings sited in the indgment of the 
Cenrt below Duarka Dess +, Danakolr 
Ammal (5) isnot relevant воа Oo Neung v. 
Moung Htoon Oo (6) is distinguist able on the 
ground that in that sare it was held to be 
proved ibat the equitable mortgage was 
effeeted by the deposit of the title deeds befcre 
tbe writing of the letter of deporit tor k plase, 
The esme may be said of Gokul Dass v. Hastern 
Mortgage ond Agency Oo. (7) whieh bas been 
cited before ua by Counrel for the plaintiff. 
respondent. Oounrel for the defendants apel- 
lants has leid sontiderable stress on Dwarkes. 
nath Milicr v. Sarat Kumori Dasi (8) but that 
ease sgain is distinguishable on tbe ground 
that when the letter there diseussed was written 
the parties had nol met, end there san have 
been no parole agreement to make an equitable ' 
mortgege. 

The ruling from whieh we have derived 
most аввівёарве is Kedarnath Dutt v. Sham Lall 
Khettry (9). The Division Bench which heard 
the appeal in that ease disbelieved the ploint- 
iff’s evidenee that tbe trarsaeiion had been 
eompletcd before the dosument (a promiss« 
ory note) was written and delivered, They 
thought, however, that there was a valid 
equitable mortgage independent of ' tla 
dostment, They pointed ont thet if the 
doeument was one within reetion 17 of 
the Registration Aet, it was the duly of the 
pertics to see ibat it sontained what sestion 
21 of tke same Aet required, That bad not 
been dore and it was beld that the doev ment 
пт дег sonsideration was rot а writing whieh 
the parties had made as evidenee of their 
contract but only a writing whieh was 
evidence of the faot frem whieh the eontract 
was to be ioferred and that it did not scme 
within deseription of desnments in sestion 
17 of the Registration Act, 

The allegation of the defendants in the 
prezent sate that they deposited the title- 
deeds only to show that tbey hed suffi- 
cient property, though they have ever 


(5) 23 Ind, Cas, 129; 15 M, L. T, 198, 

(6) 18 O 322; 6 Ind, Dec, ‘N. s.: 715, 

(7) 88 0, 4'0; 10 О, W, N. 276; 4 C, L, J, 102, 
(8) 7 B. L, R. 55, 

(9) 11 B, L, R, 405; 20 W, R. 160,. 
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sinse left them in the possession of the 
: Bank, is ehildish, and there ean be no donbt 
that it wes the intention of the Bank to seeure 
an equitable mortgage on the properties of 
: - whish the title-deeds were deposited, In order, 
moreover, to avoid loss of sredit it was in the 
interests of the defendants themselves to give 
‘ the plaintiff Bank an equitable mortgage rather 
than one requiring registration. Having 
. regard to tbe eontents of the letter, dated the 
18th February 1913, to whieh wa have 
already гөѓеггөі, washould be qiite prepared 
to hold that an equitable mortgage had been 
' ‘established, even if tlie letter, dated the 18:h 
- April 918, bad never been written, If the 
.letter whith is now ssid to have required 
registration had been intended to embody 
‘the sontrast thas  inyolving registration 
- which the defendants must have wished to 
avoid, it would presumably have been-drawn 
‚тр іп &form in which it sould bave been 
aecopted for registration under seation 21. 
-It did not, however, o?ntaiu any deseription 
.of property, апа if ї6 bas been presented, it 
could not have been accepted. There is no 
- -apparent reagon why, if that letcer was 
‘intended to embody the contract, 16 should 
have been drawn upina form whish would 
have made its registration, asit st:od, impos- 
sible, and it appears tons that tbe writing 
- was intended to be used only as evidence of 
' `a fast from whish the contract was to be 
inferred, If во, it does not «ome within the 
description ia section 17 of the Registration 
' Aet, and the whole argament of the appellants 

fails. i 

The appeal ir, therefore, dismissed exsepi 
as regards the amount of interest wrongly 
ealenlated by the Court below, and the appel- 


Appeal dismissed. 


PRIVY COUNCIL. 
Appeal РкОм THE PusjAB Онер Covet, 
: January 31, 1:22. 
Fresent:—Viscount Haldane, Lord Phi'li- 
more and Mr. Ameer Ali. 
PANNA LAL AND ANOTHER — APPELLANTS 
: verius 
NIHAL OHAND SUBSTITUTED FOR THE 
MARWAR BANK (ix niqutpation) — 
Bz:PONDENT. | 
. Construction of docunsent—Surety bond—Personal 
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capable of intelligible inter- 


liability —Document 
evidence, admissibility of, to 


pretation—Hatrinsic 
affect its metning, 


A trading Company took certain advances from 
a Bank, the plaintiff in the suit, and by way of 
security the defendants who were Directors of the 
Company executed a aurety bond in the form of 
a letter addressed to the Bank, the material portion 
of which ran as follows: “In consideration of 
your allowing the Company to overdraw sums not 
exceeding rupees fifty thousand (on the seourity 
of the said Company demand pro-note in your favour) 
we hereby pledge for the re-payment on demand 
of the said overdraft.” In а suit by the plaintiff 
to make : the defendants personally liable, the 
defendants contended that they had given the 
surety bond as Directora of the Company and 
sought to adduce evidence to prove by reference 
to other transactions entered into by them that 
they had not pledged themselves personally : 

Held, (t) that the only construction that could 
be put upon the letter was that the defendants 
had made themselves personally liable ; [p. 425, col. 


1, n 
ў ln that as on the face of it there was no difficulty 
in giving the letter an intelligible meaning аз 
constituting a personal pledge, no extrinsic evidence 
was admissible to affeot its meaning. [p. 425, col. 1.) 


Appeal from a desres of the Chief 
Court, Panjab, reported as 48 Ind, Овя, 424, 
affirming a decrea of the District Judge, 
Ambala, -~ 

FAOTS.—The Marwar Bank instituted 
the suit to recover money from the appel. 
lants аз sureties, who pleaded that they 
were not personally liable. Both the 
Coorts in India decreed the claim. Hence 
the prasent appeal. 

Mr. Olauson, К. O. (with him Mr, Wal’ack), 
for the Appellants.—The appellants were 
the Direstors of Luxmi Company and 
signed the surety-bond as such. There 
wes no personal liabili'y. It binds the 
Luxmi Company and the Luxmi Oompany 
alone. А personal decree against the 
appellants ought not to have been made. 
The rate of interest agreed upon was 
only 72 per cent. There was no binding 
agreement to pay а higher rate. The 
Courts were wrong in awarding intereat 
at 8i per cent. 

Messrs, Langden, К, O., and Mr. Dube, 
for the Respondent, 


JUDGMENT, 


Viscount Hatpana,—The Luxmi Company, 
Limited, whieh was defendant in the suit 
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out of. which this appeal arises, 
‘which is no party to the appeal, was a 
company trading at Ambala ard elsewhere 
as- bankers, cotton merchants and gcneral 
‘commission agents. It. obtained -certain 
advances from the respondents, the Marwar 
Bank, These advances were made under 
various. circumstances, but at ,the material 


eerned ‘it was nesessary-to obtain. some 
. security for the assurance of the’ Bank 
‘and aesordingly on the .28th . December 
. 1908 · the- appellants;. Lala ; Panna. Lal and 
Lala: Basheshar Nath, and опе Lala Ganga 
‚ Ram executed в ‘sosurity bond, dated the 
. 28th "December. .1908, .in favour. of the 
Manager of the Marwar ‘Bank, Lela Ganga 
Ram and the appellant Lala Panna Lal 
were Directors of . the’ Luxmi Company; the 
. other arpellant,: Lala - Basheshar Nath 
- was ‘manager of: one of the. branches of 
the "Luxmi Company, and :was an .alter- 
native Director, that is to say,'on certain 
occasions he acted as a Direetor. 

The.sarety bond which the two appel. 
lants exeonted was in these terme, It 
was addressed to the Manager of the Marwar 
Bank, Limited, of Ambala City: 

“Dear Siz,—Tn consideration of your 
allowing the Luxmi Company, Limited, 
_to overdraw sums not exceeding in tke 
aggregate of rupees fifty thousand only 

(on’ the  sesurity of Luxmi Company, 
Limited; demand pro-note in your favour 

of date), . we hereby pledge for the re. 
' payment: on demand of the said overdraft, 
together with interestthereon and, of any 
other eum or sums of money whish may 
' be or become due to yon from the Luxwi 

Company, Limited, on any scsonnt what- 

soever during the eontinuance of this pro. 
‘note. And we hereby | declare 'and agree 
that tle overdraft allowed and: intended 
. to. be secured by this agreement shall ba 

taken to bava keen allowed’ by you en- 
lire'y: upon the faith of and relying upon 
` {he deslaration signed by us at the foot 
thereof whish declaration solemnly we dè- 
‘сате to be trus in every respest. It ia 


hereby furtker agreed aud deslared (hat, 


these presenta sbail remain and bs» а cn- 
tinuing seeurity to you for the balanes of 
the raid account for the time, being to the 
extent aforeraid, rotwithst:nding that at 
any time or times the balance of the said 
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but | 
'exprescly - 
‘stall be a seeurity for the balance of the 
-ssid account dae by the Luxmi Company, 
- Limited, to you while. the said - account 


-get no advantage 
‘bond, because it had already the liability ‘ 


-The only materiality’ of the ` 


(1992 


'gosounb may be in your favour, it ‘being 
intended that these presents 


shall continue оез, Sigred at Ambala 
City this 28th day of Desember, in’ ‘the 


' year one thousand nine hundred and eight.” 
. dates with: wbich- their Lerdships- are воп: . 


It is eontended on behalf of the appel. ^ 
lants that this Fesurity.bond ‘did not imie | 
pose upon them avy personal liab: lity, in. ' 


-aemush as they signed as Direstors, which, 


it is said, meant as Directors bind- 


‘ing the Үй Company апа the Luxmi 7 
, Company sone. 


The firat difficulty in the 
way of that contention is a very formid- 
able one. If it were true, the. Bank world 
from this seaurity | 


of ihe Luxmi Ccmpany for the suma whieh 
it had advanced to the Laxmi Company. 
sesurity bond 
would be, if it gave some new seeurily 
and some fresh liab'lity, and, therefore, 
the natural eonstrüetion to put upon what 


'js indioated Ly ‘the use of tle imperfest ` 


but ‘definite expression ‘pledge” is that 
the fresh liability’ of the threas signatories 
personally was the rew seenrity introc пові. 
Moreover, the whole tenor of the .dosu- 
ment points to an obligation to psy 


-money, It is suggested that the word ' ‘pledge” ` 


in the beginning of the sccond sentense, 
where the exprersion is used "we hereby 


‘pledge for the repayment on demand,” 


shows that they meant to refer to sme. 
Specifi? and tangible sesurities ` whieh they 
pledged for the adyaneer, but if that were 
so, then, as these were cmitted and not 
mentioned, the dosument was bad because 
of the omission of what was of its essence. 
The other aonstruetion takes the word 
pledge as loosely used, to mean that they 
jladge their personal credit in support of 
ihe obligation of the Острару. It is ea‘d 
that if one looks at other documents of 
the kind one will find that this was 
only a common. form in‘ended . for cases 
where. there. was a pledge of assete, and 
that if regard is had to the ciroumstaneen 
in other transaeiions one will find that in 
other transactions these gentlemen did not 
ilsdge themselves personally. 

But their Lordships think that this surety- 
bond which was executed оп. the spesific 


‘Vel, LX VIT) | 
MHU аАу MAD DIN 6, MUHAMMAD, 


occasion must be taken to have been 
‘executed: for the purposa of the осавзв`ой, 
‚апа that it cannot be assumed that it 
had referenee to any other c’reumstanses of 
a different date. -Oa the face of if, there ів 
‘ro ді сау іп giving it an intelligitls 
. meaning as sonstituting a personal ‘pledge, 
Their Lordships do not think that extrinsic 
evidenee is admissibla in thess ciracm stances 
to affect ifs meaning, - х 

Their Lordships are, therefore, of opinion, 
taking this as ib stands, that the appesl 
- fails. А 

The only other soin that arises is os 
‘to the rate of interest given: from te 
date cf the proseedings untl judgmert. 
. Àa to that there is a diseertion in the 


Judges under the Code of Civil Prosedure, ` 


end ‘koth’ Courts have -said: that the 
interest shorld bo" £i'- per: sent, Their 
‘Lordships are not prepared to dissentfrom 
thet view. For 
stated, they will bambly advise His Majesty 
that this appeal should be dismissed with 
costs. 

S. D. 

Apzeal dismisss1, 

 Solieitor for tke Aprellants;—Mr, Hy. 8. 
L. Polak, 

Solisitors for tke 
Lew:s $ Yglesias, 


Ret pondent:— Messrs. 
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LAHORE HIGH COURT. 
Sroono Озуп, Appran 2343 or 19.0. 
February 25, 1921, 

' Present: —Mr., Justice Abdul Raoof, 
MUHAMMAD DI”, minor, THROCG 1 
Musaminat DANI ano otHERS— 
DEFENDAN18— А PPELLAMTS 

е My . versus А 
MUHAMMAD 4ND ANOTHER—PLAINTIFFA AND 
BAMU амр OTHERS ~ DEFEND NTS — 


RESPO? DERTS, 

Partition—Parties, necessary — Co-owners — Co- 
sharers —Mortgagee with possession, whether necessary 
partj—1ocns standi to object to correctness of parti- 
tion jroceédings— Partition, effect of — Land in posses- 
‚sion of one co-sharer before partition: allotted to 
another co-sharer—Adverse possession of co-sharer in 
possession, when begins. 


Only owners and co-sharersare necessary parties 
to са partition proceeding. A mortgagee with 
possession is in no sense an owner ora co'sherér 


INDIAN OAREB, 


sequently has no locus standi 


the reasons they have ^ 


` tion. 
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and therefore is not a necessary party and соп. 
to object to the 
correctness of a partition proceeding [p. 426, col. 1.] 
Thakar Das v. Sultan Bakhsh, 45 Ind. Cas. 406; 
2P. R. 1918 Rev.; 8 P. W. B. 1918 Rev., followed. ' 
Whatever may have been the rights of parties 
to a partition proceeding before the partition of 
land, the partition creates new rights, Therefore 
for howsoever long a period & co-sharer may have 
been in possession of a piece of land, which in 


` partition i is allotted to another co-shnrer, his adverse 


possession begins only from the date of partition. 
Lr. 426, cols, 1 & 2,] 

Fateh Din v. Nikka, 13 Ind. Cas, 790; 81 P. В. 1911 
105 P, L. В. 1912; 261 P.W. R. 1911, followed. 


Sesond appeal from а -decree of the 
D'stre* Judge, Ferczspore, dated the 13th 
Augast 1920, varying that of thé Munsif, 
First Clase, Ferczopore, dated the 13th of 
April 1920. 

Mr. О. L. Gulati, for Dr Nand Lal, for the 
Appellants. 

Mr. Bri: Lal for Diwan Mehr Ohand, for the 
Responde nta, 

JUDGMENT,—There are no merits in 
this second appeal. The plaintiffs sued for 
rossessionof certain land on the allegation 
that it had fallen to their lot under a parti. 
There were tix defendants to the suit 
including Bila, Mila, Muhammad Din and 
Lashkar. Lashkar was impleaded as he 
was elleged to be the mortgages of the lend 
in suit from ` Bila and Mila, The defendants 
entirely denied the partition. On behalf of 
Mila, Bila and Lashkar a plea was 
raised that, as Lashkar had not been 
impleaded as а party to the partition proseed- 
ings, those proceedings czuld not affeet the 
land mortgaged to him. The Court of first 
instanee fouud the partition proved but gave 
effect to tke plea relating to  Lashkar's 
mortgage. The suit, therefore, relating to 
the mortgaged land was di:missed by the 
First Oourt, On appeal to the lower Appellate 
Court by the plaintiffs the decree of the 
First Court was modified and the- entire claim 
of the plaintiffs was decreed. 

Muhammad Din, Bila and Mila have come 
up in second appeal to this Court, and it 
bas been contended on their bshalf, in the 
firat plac», that there was actually no parti- 
tion. This plea, bo wever, is concluded by the 
finding of fact resorded by the two  Qourts 
below. The Oonrt of first instanes reeorded 


, &olear and categorieal finding that the alleged 


partitio: had astaally taken place. Taat 
findiag has been upheld by tn нах Appel. 
late Court. 


4% 


The next point urged by the learned 
Qonneel is that Lashkar mortgagee with 
possession was в nesessary party to the 
partition proseedings, and inasmach as he 
was not impleaded and no notice of the parti- 
' tion proseedings was given to bim, those 
, proceedings are binding neither upon the 
appellants ror on Lasbkar, . The precite 
question arose for desision in the case 
J[hakar -Das v. Sultan Bakhsh (1). The 
Findneial Commisioner, Mr. Maynard, сопві- 
dered the gestions of the Land Revenue Act 
to be found in the Chapter relating to the 
partition very fully, and held that only 
ownersand co-sharers are resessary parties 
: * to a partition preoeeding. A mortgagee with 
possession may comeunder the definiton of 
landlord, bat he is in no sense an owner er à 
co-sharer. I entirely agree with the conclu- 
sions arrived at by the learned Finanoial 
Commissioner. Lashkar was ncb a neeossary 
party, and, therefore, he had no locus standi 
. to objest to the cerrestness of the partition 
. procaedings. ln this appeal he is not one ot 
the appellants, but, euriously enough, Mila 
and Bilaand Mohammad Din have under- 
taken to urge pleas on his behalf, and in his 
interest: . 

: As regards the ac'ual appellants before me 
.ithas been eontended by Mr. Gulati that 
. tbey had been іп alv.rse possession of tbe 

land in suit long befcre the actual partition 
, now relied on by the plaintiffs, The partition 
, proeeedings same to an end in 1916 and 
‘were sarctioned by the Revenue. Ofiser on 

the 14th September 1916. There is enffisiont 
_material upon the resord cf this.ease to show 
that Bile and Mila themselves and Muham- 
А mad Din's father were parties to the partition 
proseedings. On beht lf of Mila and Bila, 
. Musammat Baga, their mother and gaardiar, 
. made а statement agreeing to the partition and 
_go did Jalle, father of Muhammad Din, It is, 
however, contended that, in spite of the parti- 
ticn, the appellante remained in poisessi^n of 
the property in dispute, and their postession 
from the vey eommeneement had keen 

adverse. This question is coneluded . by a 

very elear authority Fateh Linv. Nikka (2), 

Whatever may be or may have been the 

rights of the parties before the partition with 


(1) 45 Ind, Cas, 406; Р, В, 1918 Rev; 8 P, W, R. 


*1918 Rev 
ў 12) 18 Ind, Cas, 760; 81Р, Ӯ, 1911; 105 Р, L, В, 


3012; 261 Р, We В,.291, . . 
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not even the mortgage to Lashkar 
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regard to the portions of land whieh were 
going to be the subjest-matter of.the parti- 
was under the partition that these lands were 
allotted to the plaintiffr. By virtne of the 
partition the plaintiffs became entitled to the 
exelasive possession cf these linde, and if 
the defendants continued to be in possegsion 
after the partition, their possession no doubt 
was adver-e and wrongful, Bot they eannot 
avail of it besause admittedly the svit of the 
plaintiffs is withia 12 years from tte} date of 
the partition. Mcreover, this plea of adyerse 
posression appears to be quite an after- 
thought. A referense to the papers of the 


-partition proceedings shows that no such plea 


was reb np duriag the partition prosegdings, 
was 
mentioned. It із too late for tbe appellinta 
now in вевопі appeal to urge this plea, 

In view of the above remarks this appeal, 
must be dismissed, and is dismiqsed with 


costs, 


$ D, Appeal dismissed, 


. BOMBAY HIGH COURT. 
SuarL Олове Oouat REFERESÜE, 
` MusiorPAL Аррааг, No, M/a6 or 1921, 
Mareh 27, 1922, 
Preseni :—8Bir Norman Macleod, Кт., Chief 
Justice, and Mr. Justice Shah. 
HAJI DAWOOD HAJI ELIAS— 
APPELLANT 
: verius { 
Тик MUNICIPAL COMMISSIONER ron 
тве OITY or BOMBAY—Respoxpent, 
City of Bombay Municipal Act (ПІ of 1888), з, 164 
(2)—Building, rateable value oj —Bath, lavatories and 
electric fittings, owner, whether entitled to deduction 
on account of — Electric fittings, whether machinery." 


In assessing the rateable value of a building 
under the tity of Bombay Municipal Аср, no 
deduction should be allowed to the owner of the 
building for the cost. of bath-tnbs and lavatories 
which are annexures nor should any deduction be 
allowed for electric lights and fans, which are not 
“machinery” within the meaning of section 154 (2) 
of the Act, and, which, when installed by a 
landlord, become part of the premises and are 
necessary for the nser of the premises by the 
tenant. [p. 427, cols, 1 & 24] ; 

Referenee by the Chief Judge of tha Preni- 
deney Small Causes Court, under sectien 69 
of Presideney Small Cause Courts Aet (XV 
of 1882). . 


Veal.. LXVI) 


INDIAN CASES, 


427 
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Messrs. Inverarity and Taleyarkhan, for the 
Appellant, 

- Bir Thomas Sírangman, Advosate General 
and Mr. Campbell, for the Respondent. 
JUDGMENT. 

-Maorzov, О. J,— This isa Referense by the 
Chief Judge, Small Oause Court, in an 
:apreal before him against an assessment 
.under the City of Bombay Mun'cipal Act. 
The appellant is the owner of а building 
at the junction of Warden Road and Nepean 
Sea Road whieh is let ооё in flats under 
registered leases. The building is fitted up 
.with elestric fittings and fins, bath tubs 
and: lavatories; and the question referred to 
‘us is; 

“Whether in respect of buildings, situated 
' gs in this сазе, deduetion in their rateable 
value should be allowed to the owner, for 
the reasonable’ cost of bath-tubs and lava. 
tories and electric lights and fans?” 

The learned Judge has alao added after 


section 154 (2) of tke City of Bombay 
"Munieipal Act shall not be ineluded for 
rateable value of the building. But we 
have not been referred to avy anthority 
under whish it is said that electris fittings 
in a residence some within the term 
"mashinery". It seems to me that when 
electric fittings are installed by a landlord 
they become part of the prem'sss and во are 
neeessary for the user of the premises by the 
tenant. 

Therefore, no dedustion вап Ъз al'owed for 
the aosts of such installation. 

We, therefore, answer the question in the 
-megative. Costa taxed as on the Origiaal Side 
to be casta in the case. 

Saan, J.—1 agree. 

8, D. Answered tn the neJative, 


the word ‘lavatories’ the words “with the ` 


necessary gas plant.” But we are not 
conserned with gas plant in this case, and 
tbose words should be deleted from the 
-Reoferercs. 

Now, there ean be no doubt that the 
baths and the lavatories ars annexed to 
the freehold and all electris fittings are abo 
‘annexed’ to the freehold, excapt perhaps 
gush fittings as ave attached ёз plugs in 
the wall I should say myself that there 
can be no doubt as regards the baths and 
lavatories, that the landlord is not entitled 
to дейпсё сп for the cost of these. With- 
out theee conveniences the premises топі 
not be let, unless perhaps a tenant 
were found to take the premises o1 a long 
lease on favourable terms on the understand. 
ing that he should put up eush fittings 
himself. But, ordinarily speaking, baths and 
lavatories must necassarily be pat in bsfore 
tenants cin ba expected to take the premis:s. 
Agair, with regard to electric fittings апі 
fans, it may be that the landlord may пф 
attach these convenienses: to the premism, 
and may get tanants to take the premises 
on the understanding that they should put 
the fittings themselves. Bet it is obvious 
that if the landlord pnts in those fittings it 
will be easier to get tenants. The only 
reason on whieh the appellant's elaim for 
dedustion can be based is that these fittings 
should ba treated ав mashinery, whieh under 


LAHORE HIGH COURT. 
MiscsLvANEOUs Frest Civic APPEAL No. 1457 
à or 1921. 
Desember 16, 1921, 
Present :—Mr. Justice Abdal Raoof, 
INAIT ULLAH—Jv»augsT. DzBrog— 
. APPELLANT 
versus 

Tua PUNJAB NATIONAL BANK Lro, 
LYALLPUR ~ Dsorzs Ногрев, Tar Fira 
JAN MUHAMMaD.GHULAM МОНАМ. 

MAD or TOBA ТЕК SINGH —Avotiox. 


Pus0 1432 R — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), О. XXI, т, 84 
—Execution of decree—Sule—Failure to deposit 25 per 
cent, of purchase-money—Irregularity, 


The failure by an auction-purchaser at s sale 


-held in exeontion of a decree to deposit 25 per cent. 


of the purchase-money at the time of the sale, 
aa required by r. 84, O. XXI, Civil Procedure 
Code, is a mere irregularity which does not affeot 
the validity of the sale unless it can be shown that 
substantial injury is thereby ogused to the judgment. 
debtor, [p. 429, col. 2.]1 

Ahmad Bakhsh v. Байа Prasad, 28 А 28°; A, Үү, 
М, (1905) 263, Bhim Singh v, Sarwan Singh, 16 О, 83; 
8 Ind, Dec. (N. в.` 72 and Venkata v, Sama, 14 M, 227, 
5 Ind. Deo, (N. s.), 159, relied upon, 

Intizam Ali Khan v, Narain Singh, 5 A. 816: А, W, 
N. (1883; 38; 3 Ind. Deo, . N. в,) 2/0 and Amir Begam 
v. Bank of Upper India Limited, 8) A, 278: 6 А, L. J, 
836; A, W. М. (1993) 107, dissented from, 
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INAIT ULLAH 0, PUNJAB NATIONAL BANK, LTD. LYALLPUR. 


Miceellaneous first appeal from an order of 
the Subordinate Jadge, First Class, Lyallpur, 
dated the 19:h May 1921. 

Lala Mool Ohard, R, S., for the Appellant. 

Mr. M, І. Furi, for the Deetreo- holder, 
Mr. Nias Ali, for the  Austion-purehaser, 
Respondents. 

JUDGMENT.—The following fasts will 
:dirclose the nature of the dispute bstwecn 
the parties:— > - s 

On the 24th Oatobsr 1914 the Panjab 
National Bank obtained & desrse absolute 
for sale against’ oue Irayat Ullah, juig 
ment dib‘or, the amount of desree béing 
Ва, 7,103-12 5. Oa the 26th Oatober 1914 
an appliea'ion for exasntion of the désree 
was m.de. By the order dated the 2186 
Oo:ober.19:6 the house No, 149 was dirested 
to be sold. The sale took plase on the 23th 
November 1916 and the property was sold 
for Rs. 5,800 in favour of one Jan 
Muhammad, the highest bidder. One fourth 
of the sale prise, namely, Rs. 1325 was 
deposite і on the 29th-November 19 6. Ac 
eording to an application of the austion. 
porehaser dated the 7ch May 1921, page 
£59 of the record, the amount was’ tendered 
on the í8;h November 1916 after the sale 
but could not be deposited owing to the 
Treasury being eloscd. It was, therefore, 
deposited the next day, The balance of 
Rs, 3,975 was depcsited on the 12th Decamber 
1916. On the Oth Daeember 19i6 the 
judgment-debtor applied for the setting 
aside of the sale on the grourd of cartain 
alleged izregalarities ia publishing and eon. 
dusting the sale. Those objestions were 
disallowed by Diwan Somnath, Senior Sab. 
ordinate Judge, by an order dated the 3rd 
Desember 1917. The obiestions wera set 
forth in the petition in five paragraphs aud 

as follows:— 

we) that the proclamation of sale had not 
been duly published, апа the details required 
‘by law were rot entered in il; 
' (d) that the ^ anetion.poroharer, | Jan 
Mubammad, bad got the cals finally fiished 
in his name by fraud and eollusion with the 
bailiff; ' . 

(iii) that the purchaser being a member 
of the Committee, thrcugh bis  irflaenee, 
had succeeded in keeping back the. pur- 
` shasers ; “ : : 

(iv) that the.auction-zale was nob daly 
earried оп at the place specified, and it was 


earried on in saeh a manner that it had 
eaused loss to the jadgmant debtor; and 
(v) that the value of the house’ was at 
least Rs, 10,000. ` " 
The judgmen'-dib:or, objaetor, failed to 
adduse evidense ia sapport of his. allegations, 
The Court hell that thəra was "no evidenee 
on the record nor any ground to suspéeb that 
the honse has bien sold at a less prise thin 
it would have fetched ordiaarily. There i: 
no evidense of any sollasion.". It ' alao 
foand that there was no irregularity in pub- . 
lishing ard e:ndusting ths sale and that 
several persons wera ргезепі a$ the осзазіоп, 
The Court accordingly came to the foll»w- 
iag eouslusion:— Every thing appears -to 
have besa done in dae order, and unless 
anythinz is proved to Ъз irregala“, irregularity 
sannot be presumed." · ` - 
No objection appears to have been raised 
at the time that the 25 per cent, of the pur- 
ehass-money was not dsposited immediately 
alter tha cale, as required by Order XXI, 
rule: §4, Civil Procadure Code, anl that the 
sale was, therefore, void or-irregalar, < > 
Musamnat Begam, wife of Insit Ullah, 
judgment-debtor, also filed objections azainit 
the sale claiming the ownership of ths prop. 
erty sold. Those objeetions were disallowad 
by an order dated the 6th February 1917. 
Thereafter she institated a deslaratory suit 
on the 2156 February 1917. Daring tha 
pendeney of the suit on tha 23rd Juas 1917 
the auction-purchaser withdrew .the #:hs 
of ths purchase-money which had been 
deposited by him. The suit of Musammat 
Begam was dismissed on the llth Ostobar 
1917. On the Ist Decamber 1917 she 
lodged an appeal in the Chief Court on the 
14:h Décamber 1917, she applied for 
the stay of further procsedirgs in raspest 
of the sale, The Chief Court mide an ad 
interim order on the 17th Daeember 1917, 
Finally, on the 22nd March 1918 by-conszentof 
parties the further proseedings were .stayed, 
and. the auction purshaser was allowed бо 
withdraw the balance of tha sale ріс», 
namely, Rs. 1,825. Musimmat Begam and 
the Bank were represented by Counsel. 
Jan Mahomed was present ii person, while 
Ina't Ullah, the jadgment-debtor, was 
absent. The money, vis, Ra. 1,325, was 
actually withdrawn by-the judgment-debtor 
on the l5:h April 1918. ‘The appaal of 
Musammat Begam was eventually dismigsed 


MX. 
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on the 2!s& January 1921. During the 
pendenty of the sait the Court, by an order 
dated the 3rd May 1917 had suspended the 
further proceedings, relating to the sale. 
After the disposal of the appeal the ‘deores- 
holder applied оз the 20th March 1921 for 
gn order directing the auction-purshaser to 
put.in the cale prica for payment {о the 
decres holder. Before this, on the 17th 
March 192], the judg ment debtor bad put in 
an -application objesting (о tho sale being 
confirmed, the main objeotion being that 


inasmuch as the 25 per сэп}. of the purchass-. 


money had not been depcsited immediately 
“as contemplated by Order XXI, rule 54, 
Civil Prosedure Cole, the sal» had become 
void and conld not ba oonfirmed. Thosa 


objections were disallowed, and {ha sale was. 
confirmed by au order cated ths 19th May’ 


1921, it is against ihis order that the 
present appeal has been preferred. 


. Eleven pleas were taken in the memorandum 


of -appeal pres:nt:d to this Court, but only 
two contentions have beea put forward before 
re, namely, (1) that the sucticn-purchaser 
havirg failed to deposit the 25 per sent, of 
the yurahase-money immadiately after the 
sale the sale became void and ought roi to 
have bean confirmed, and (2) that even 
^. if the, sale was not void the non-payment 
-of the morey immediate'y was a grave апі 
+ material irregalarily which had caused losa 
;'fa the judgment-debto*, and the sale ought 
to have been set aside. 
, In support of the 
Mool Chand, the learned Vakil for the 
appellant, relied upon, the eae `of Amir 
Ведат v. Bank of Upper India, Limited (1'. 
: The 1заггөй Judges, who decided tha case 
relying upon the case of Intieam. Ali Khan 
v. Narain Singh (2), held that owing to 
the non payment of the ith of the purchase 
money immediately the sale was not merely. 
irregular, bat was no sale at all. 

` Another Division Bench’ in в previous 
баке Ahmad Bekhsh v. Lalta Prasad (3) had 
declared the ruling in Гл гат Ali Khan v. 
Narain Singh (2) to bs no longer law, and 
had heli that “the fast that ап auction. 
purchaser at a sala held in exeeution of a 


(1) 30 А, 273; 5 А, L. 7.336; A, W М. (1998) 107, 
(2) 6 А, 816; А, W.N. (1888) 88; 3 Ind, Deo. (N, s.) 


279. 
(3) 23 A, 238; А, W. М, 1005) 263, 


first aontention Mr, 


deeree did not pay the v5 per cent, of the 
purchase money required by section £06 of 
the Code of Civil Precedure at tke time 
of the sale was а mere irregularity which 
would not affect tbe validity of the rale 
unless it sovld be shown that rnbstantial 
injury was thereby eanzed to the judg- 
ment: debtor,” The attention of the learned 
Judges, who deeidel ‘the oase of Amir 
Begam v. Bank of Upper India, Limited (1), 
&pparenily was поб drawn to the decision 
ee -a8 Ahmad Baksh v. Lalta Presod 
: А Division Bench: of the Oalentta 
High Court also dissented from the deaision 
in the eate of Intieam Ali -Ehan v. Narain 
Singh (2), [see Bhim Singh v, Savucn Singh 
(4)'. : They also held that the non- pay. 
ment of the 25 per cent. was merely an 
irregularity. The same rule has been laid 
down by а Division Bensh of the Madras 
High Court in tbe ease of Venkata v. 
бата (5). I must, therefore, hold tbat 
the sale was not void and the first «eon. 
tention put forward by Mr. Mool Chand 
muet fail. 

Ав regards the seeond eontention all 
that I need say is that, on tho faets stated 
above, it is not open to the judgment. 
debtor to apply for the setting aside of the 
sale on the ground of material irregularity. 
He had wade an application for that 
purpose on the 20th Desember 1916 whieh 
was dismiesed for want of prcof. Ag already 
mentioned, the ground now urgcd was never 
put ‘forward in that application, Ary 
applisation to the Court to cet aside the 
sale on the grourd of material irregularity 
or fraud in publishing or eondnsating it 
would be long barred by time, ard would 
also be barred by the role of res judicata, 
It has already bean’ held by Diwan 
Somnath, Senior Subordinate Judge, that 
the judgmant-debtor has not sustained gub- 
stantial injury by reason of any irregularity 
in publisbing and sorductirg the sale. The 
appeal fails and is dismissed with ooste, 

Z. K. 


Appeal dismissed, 


(4) 16 О, 33: 8 Ind, рес, (N, в.) 22, 
(5) 14 M, 227; 5 Ind, Dec, (м, в.) 159, 
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DABASHAH BOMONJI DUBASH 0, LIPTON LTD, 


BOMBAY HIGH COURT. 
SuaLL Oaueg Оопһт REYERENOS IN £ vir 
No. 2055.21891 or 1921, 

`- Mareh 27, 1922, 

Present; —BSir Norman Maelesd, Кт., 
Chief Justice, and Mr, Justies Shak. 
DARASHAH BOMONJI DUBASH— 
Pia РР 

versus” 


* LIPTON LTD.—Derenpanr. 

City of Bombay Municipal Act (III of 1888), s. 147 
—Landlord and tenant—Tenant sub-letting premises 
at higher rent than fixed with landlord—Property 
iar, enhancement of, by Municipality—Landlord, 
right of, to recover difference from tenant, . 


Unless theré is strong documentary evidence to! 

show that а landlord has contracted himgelf oub of 
- the protection afforded to him by section 147 of the 
City of Bombay Municipal Aot, he is entitled to, 
claim from the tenant the difference in taxes, ‘if’ 
the rateable value of the prémises exceeds the 
amount of rent payable by the tenant, 


Case stated for the opinion of tke High 
Court by the Third Judge cfthe Court of 
Small Osuses; Bombay, under eection 69 ofi 
the Presidensy Small Cause Ocuris Aetand 
under Order XLVI, 1ule 1, of the Code of 
Civil Proeedure. 


Sir Thomcs Strangman, Advocate. General, 
for the Plaintiff, 
Mr, Camzgbell, fox the Defendant. 


JUDGMENT.—The plaintiff purchased а 
certain property in Apollo Streét, which had 
been leased by his vendor on the 29th June 
1515 for a period of three years certain and 
three years optional to Messrs. Lipton & Co. at 
a monthly rent of Rs, 60 J, including all rates 
and taxes whatsoever. Messrs. Lipt.n & Co. 
sub-let a considerable portion of the premises 
at a very high rent, in consequence of which 
the Municipality raised the assessment’ for 
1920-21 and 1921-22, biasing it not on the rent 
payable by Messrs, [іріп & Oo., under the’ 
lease, but on the rent received by them from 
their sub: tenants, plus a proportionate rent at’ 
the same rate for the prémises which were in 
their occupation. The result is that the land- 
lord is called on to pay taxes on the assess. 
ment of over Rs. 31,000 instead of under 
Rs. 7,000; and he élaims the protection of 
section 147 ofthe City of Bombay Municipal 
Act. That sestion says :— 

“Ifany premises assessed to any property 
{ах are let, and their rateable value exceeds 
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the amount of rent payable in respect thereof 
to the person from whom, under the provisions 
of the last preceding seetion, the said tax is 
leviable, the said person shall ba entitl:d to 
reseive from his tenant the difference bstween 
the amount ofthe properiy tax levied from 
him and the amount which would be 
leviabla from him if the ‘said ‘tax were 
caloulated on the amount of rant payable to’ 
bim," 

That isa somewhat involved section; but: 
it means this, that the lessor from whom 
taxes are leviable under section 146 has а 
elaim against a tenant if the rateable value 
of the premises exceeds the amount of rent 
payable by the tenant, The only question 
is whether the lessor urder this lease 
contrasted himself out of the protection’ 
afforded to him by section 147, Ordinarily,’ 
whenthe lease was granted, it would be 
intended that the lessor should be liable to 
pay the taxes which would be based on the 
rent payable under the lease, and it is difficult 
to see that the parties contemplated that in 
case of an inoreass in the assassment by the 
Municipality, the responsibility for paying 
the tax in accordance with that increa:ed 
assessment should fall on the landlord and 
nat onthe tenant. Regarding the protection 
afforded by section 147 it seems to us that 
we should require stronger documentary’ , 
evidence than we hava to satisfy us that 
the parties intended that, however niuch the 

rateable value might bə increased i in the fatare’ 

over and above the rent payable under the 
lease, siill the landlord woald have to pay 
the whola of the tax. 

It is sufficient, therefore, for us to say, in 
answer to the questions referred, that section 
147 of the City of Bombay Municipal Act 
affords relief to the plaintiff ia the ciroum- 
stances of the case, and that his predeces- 
sor in title did not contract himself out 
of the protection afforded by the seótion. 
It is not necessary, therefore, to consider 
the question whether the plaintiff could hava 
validly ontraeted himself out of the seo. 
tion. 

Costs taxed as on the Original Sidé to be 
sosts in the саве, 


в. р, Answer accordingly, 


£A э 


Vel. LXVII) 
MADAN LAL 0, ГАВНО ВАМ, 


LAHORE HIGH COURT. 
Siconp Civit, Arrear No 2530 or 1918, 
January 6, 1922, 

Present i —Mr, Justise Broadway and 
Mr. Justice Martineau. 

MADAN LAL (GOPAL?) anp HARBANS ' 
LAL, minor, THROCGH Musammat SHARM 
KAUR, BIs MOTHER —DuvendaNT3— A P2ELLANTE 
verays 
LABHU RAM awp RATTAN OHAND, 
M(NORB, 1нзопан ISHAR DAS, Targ 
MATERNAL UNOLE— PLaiNTIFE AND DHARAM 
CHAND— DEFE «pax T—RESPONDENTA. 

Hindà Law—Minor —Alienation of minor's property 
by de facto guardian for benefit of minor—Document 
attempting to alter rule of succession, validity of — 


Construction of document—Document disinheriting son, 
nature of —Registration Act (XVI of 1908), s. 17. 


A document recited that from tho date of its, 
execution the executant ceased to have any cons 
néctioh with one of his sons, thatthe latter would’ 
h&Vo no concern with аһу of tke former's property, 
and that aftér the death of the former and his wife 
the latter would have no rightsas a воп of the 
former, and that his other sons would perform tho 
funbralcerenionieB: . 

Held, (1, that the recital that the disinherited son 
would not hava the rights of a son after the execut- 
ant’s death referred to rights of a religious character 
and not io rights in the property; [p. 442, col. 1 ] 

(2 that the meiining of the document was that 
the son was to lose all' his rights in the father's 
property from the date of the execution of the docu. 
ment; [p. 432, col. 1.] 

(8. that tho document was not a Will, and being, 
ee was not admissible i in eviderce; p. 432, 
col. 1 

(4) that, apart from the йзгй of registration, 
ihe document, inasmuch as it contained no mention 
of a gift of the property being made to any person, 
aid purported to alter the rule of Hindu Law 
regarding succession, was void, [p. 482, col. 1.] 

e Purna Sashi v. Kalidhan Rai, 11 Ind. Cas. 412; 38 
0. 603; 15 C. W. М. 698; 8 A. L. J. 681; 1s Bom L, Б. 
451; 14 0.1. J. 1; 0911: 2 M, W, М. 403; 10 М.І. T, 
861: 21 M. L. J. 1119; 281, A. 112 (P. 0.), followed. 

An alienation ofthe property of a Hindu minor by 
his de facto guardiin found to be for the benefit of 
the miror is valid and cannot be questioned in second, 
appeal [p. 4*2, col. 2.] 


Masthi v; Nand Lal, 73 P, В. 1890 (Е. B.), followed. ' 


' Besond appeal from а decree of the Dis.’ 


triet Judge, Amritsar, datéd the &th August 


1918, reversing that of the Subordinate Judge, 
Y Clase, Amritsar, dated the 17th April 
91 

` Lala Mehr Ohand Maha; ат, for the Appel- 
lante, ^ 

Pandit Skeo Narain, R. B., for the Plaintiffs 
and Bakhshi Tek Ohand "and Mr Madho 
Sudhan Bhagat, for Diaram Ohand, Defendant. 
Respondent, 
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JUDGMENT. Тһе plaintiffs, who are first 
cousins of defendants Nos. 1 to 3 and of their 
brother Karam Ohand, owned a half share in 
ashop. Theother half was sold to them 
by defendants Nor. 1 to З and Karam Ohand 
by a deed; dated the 3rd: September 1916, for 
Вв. 2,650 of whieh Rs. 175 were paid at tha 
time of the’ exesution of the deed. The 
remaining sum of Вз, 2,475 was to be paid by 
the plaintiffs in a month, but has not yet been 
paid, and one Para Ram obtained ‘a decrea 
against the plaintiffs for Rs, 618-12-9 on 
Besount of the share due to Karam Chand 
whish the latter had sold to him. In the 
present case the plaintiffs sued for possession 
of half of the shop on payment to defendants 
Nos, 1 to 3 of R3. 1,456 4 0, i. e„ after the 
deduetion of Rs. 618 19.0 on авзоппё of. 
Karam Ohand'sshare for the sum of Rs. 2,475. 

The First Court dismissed the suit on 
the ground that tke sale to the plaintiffs: 
was invalid, inasmuch as Karam Oband was 
shown in tke sale-deed as à joint vendor, 
whereas he had no share in the shop, having 
been disinherited by his father Ram Dat 
under a Will (Exhibit D 1), dated the 27ch 
April 1911. 

Оп an appeal by the plaintiffa the Distriet : 
Judse observed in his jadgment that, even 
if Karam Oband had no share in the shop, 
thia would not have been a reason for 
dismissing the suit, but, he also held that 
Exhibit D 1 was not a Will, as, aesording to 
its terms, Karam Ohand was to lose all his 
rights in his father’s property from the date 
of the exesution of the doanment, and that, 
therefore, the dosument, whieh pu-po:tad to 
extinguish Karam Ohand’s rights in the 
property, required registration, and not hav. 
ing been registered was inadmissible in 
evideneé. “Нә held оопвэциеп у that the 
plaintiffs were entitled t> dedust Karam 
Ohand’s share from the sonsideration payable 
by them. With- regard to-the plea that 
Dharam Ohand, defendant No. 1, who had 
effected the sale on behalf of his minor 
brothers defendants Nos. 2 and 3, was not 
competent to-do‘ во, the Distriet Judge held 


~ that the transaction was for the benefit of tha 


minors, sinse the shop was very narrow and 


'sonld not he partitioned, and that in ae- 


eordanss with Mastu v. Nand Lal (1) the 
aet of the de facto guardian sould not now ba 


(1) 78 P, R, 1890 (и, B.). 


i? 


> 


MADAN LAL 6, LABEU RAM, 


impeashed. Не assordingly - aesspted tha 
appeal and gave the plaintiffs a desree. | 
Sesond appeals have фео preferrel to this . 
Court, one by Юзага Ohand (No. 3209 of. 
1918), acd one by his brothers, Madan Lal 
- and Harbans Lal (Nc. 2530 of 1918). . 
The first question is as to the construetion 
: to be plased on Ех D-1, whieh the. 
' appellants sontend is a Will. 16 recites that 
from the day of its exe«u'sion the executant, 
Ram Dat; веазев to have any connestion with 
Karam Chand, that Karam Chand will also 
haye no concern with any of Ram Dat's prop. 
erty, and that after the death of Ram Dat and 
‘his wife Karam Oband will have no rights ав 
а son and the other sons will perform the 
funeral czremonies. We agree with the learned 
Distrieb Judge- that the meaning was that 
Karam Ohand was to lose all bis rights in his 
father's property from the date of the 
exosution of the dosument, and that the 
recital that he would not have the rights of a. 
son after Ram Dat’s death referred ta rights 
of а religious character and not to rights in 
the property. The dosument is, therefore, 
not & Willaud the learned Distriot J udge is 
right in holdirg it to ba inadmissible in 
evidence for want -of registration. 16.18 
ineffaetual for another reason also, namely, 
that while it sontains ro mention of a gift 
of the progerty being made to any person, 
it purports to alter the rule of Hindu Law 
regarciog gucóe3sio2. Such an attempt to 
alier the mode of eucsussion 18 void a3 held 
by the Privy е! in Purna Bashi v. 
‘ihan Rai (2). 
ж is next c;ntendol for the appellants that 
the name of Karam Oband was 
the deed of cale as one of the vendors after 
. {he execution had been oompleted, ard : that 
the deed is vitiated on that account, The 
is, however, the | 
ке аз опе of the vendors in the firat 
part of the deed, but farther on, a3 he was 
nb5 present, it was stated that he was not Е 
party to the sale and that Dharam Chan 
would git the vendecs satisfied so far as 
Karam Chand was ganearned, The evidence 


of the scriba, Hari Ram, shows that the deed | 


INDIÀN ОАВЙВ. 


enfered in, 


that Karam Otani is, 
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remaired with him after Dharam Ohand Һай 
executed it, and thata few daya la'er Karam 
Obàrd came to his shop with the plaintiff 
Labbu Ram and askéd him to add his rame 
tothedeed. Hari Ram said he could not 
do tbis ; во Karam Chard then took the deed. 
and made an addition to it, in which he said 
that Dharam Ohard could not give an assur-: 
anes to the vendess on his bebalf, and that 
he (Karam Obard) would bs paid his share 
by them. After makirg this addition to the 
deed Karam Ohand put his signature to it. 
Tbé deed was produced for registration on 
tbe 29th Septemter by the vendees’ guardian 
and Karam Chand, who was present, admits’ 
ted execution and eaid that he should be paid 
Re. 618-12.0 for hiasbare. Dba:am Ohand: 
was поё present оп that day, Lut he appeared: 
on the 16th October and admitted exesutiou 
and on the 24th the deed wai registered. 
No objection was raited by Dharem Chand 
when he appeared before the Registering 
Officer, aud we think -ke‘cannot have been 
ignorant of the fast'that Karam Ohand had 
signed the deed, which presumably was read 
out to him.. The addition made by Karam’ 
Okand was not, in ovr opinion, a material 
alteration which wculd vitiate the doeu- 
ment. | i 
..In the appeal Ly the minors, Madan Lal 


‘and Harbans Lal, it is urged on their behalf- 


that the sale isnot for their benefit, and that, 


-their guardian was their’ mother, Sharam, 


Kaur, and not their brother, Dharam Chand, 
who was, therefore, not eompetent to sell their 
share in the ‘shop. The learned 'Distriet. 
Judge hae, however, found as a fast that the, 
transaction was for the benefit of the minors, 
sinse the shop is а very narrow. опе which it’ 
would be imprasticable to partition, and this 
finding sannot be questioned in second appeal, 
It is contended that. the property. was worth’ 
mush more than the amount for which it waa’ 
so}d, bat there is only. the statément of the’ 
minors’ mother in support of this contention. 
It appears that as the shop could not be parti-. 
tioned, the parties bid for it at the suggestion 
of Dina Nath (P. W. No, 2) and the plaintiffs 
made the highest bid. On thé question of 
guardianship also there is a finding by the 


. District Judge, for he says that as the. 


| d. Саз. 412; 88 ©. 603; 15 C. W. N. 693; 8° 
x Hs 13 Bom. L. В. 461; 340. L d. 1; (1911) 
2M. W.N, 403; 1O M, L, 7,364 21 M. 1, J. 1119; 


98 L А, 112 Р, ©.), E 


© iransaction was for the benefit of the ‘minors’ 


the aat of the de facio guardian cannot ke. 
impeached, and this slearly implies a finding’ 
that Dharam Ohand was the de facto, 
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SIMON REUBEN v. НАЈІ SHAIKH MAHOMED SHUSTARY, 


‘guardian, Itis conteuded for the appellints 
that there is no evidence on the po'n*, but we 
‘sannot agree with this «ontentiop, as there ата 
*iBlemenis made by the plaintiff? witnesxes, 
Dira Nath. Keli Charan, and Dharam Chand, 
which -ustify the finding. The sale having 
been effected by the de facto gusrdian for 
the tenefit of the mirors must be held to be 
valid, 

With'regard to a plea.that Musammat 
Sharam Kaur, the mother of defendants Nos. 
1 to 3, spent Rs. 900 cn re building the shop, 
there is rotbing but Musammat Sharam 
Kavr's own -statement on the pciat, and wa 
are not prepsred to поверь it. The appeals, 
therefore, fail ard. we Ci-mies them with 
costs, 

2, K. Ars peal dis ntsted, 


^ $ VOEON 


] BOMBAY HIGH COURT. 
ORIGINAL Civi, Juaispict:on APPEAL 
No. !80 or 1591, 
March 3, 1922. 
Presext:-—Sir-Norman Masleod, Kr., Chief 
5 ‘Justica, and Mr. Justies Ooyajee. 
SIMON REUBEN awp oraEte—DEvEnpinrs 
' —~APPELLSNTS i 
resus 


Hiji Sheikh MAHOMED SHUSTARY 


— PLAIT ¥¥8— RESPONDI NT, 
* Specific performance—dgreement to lease— Uon. 
Btruction of agreement— Uncertain terms — Agreement 
“subject te” condition, meaning of—Agreement subject 
to “usual conditions", meaning of —Specifi ic performance, 
whether" can бе enfer ced, 


Plaintiff brought the present suit to enforce tha 
specific performance of an agreement to let certain 
promises tohim The agreement ran as follows :— 

"We agrée to rent to Mr, Haji Shaikh Mahomed 
Shustary the top floor of our building under con. 
struction at Plot No. 3 Ballard Estate for a period 
of five’ years and five years’ option ata monthly 

ent of Rs. 1,50: only from the daté of the comple. 
tion of the same subject to the conditions and enter- 
ing info a regular-lease, A deposit of three months’ 
rent amounting to-Rs, 4,500 only is paid on signing 
of this contract.” Plaintiff obtained а decree in 
the Trial Court and on appeal by defendant: 

Held, `1) that the document sued on was hob a cons 
éluded agreement ewhioh the Court could direct to be 
Specifically performed, because its terms were too 
wncertain to be reduced to a formal document, ard 
that the document was merely the result of pre. 
liminaty negotiations which defined a portion of the: 
terms to appear in the lease as eventually settled, 
while. it.left a great many of the .terms to be 
agreed upon thereafter; so that the final a eement 
between the parties depended on a regular lease" 


28 


which was to be executed ; [р. 424, col. 2.] 

(2, that the effect of the words "subject to" was 
to introduce а condition or proviso to the effect 
that the final agreement between the partica 
depended on a regular lease to be executed later 


on, [p. 484, col, 1.] 

Govind Laxman v. Hirachand Mancharam, 53 Ind. 
‘Cas. 505; 21 Bom. L. R. .017, Winn v Bull, (1877) 7% 
Ch. D. 29 atp 31; 47 LJ. Ch. 189; 26 W. R 280, 
Lloyd v. Nowell, (1895) 2 Ch. D. 744 at p. 746; 64 L. 
J. Ch, 744; 13 R. 712; 73 L.T, 163; 44 W.R. 43, 
Watson v. McAllum, (1503) 87 L.T, 547 atp. 548‹ 


xeferred to. 

Obiter :—W here an. agreement recites that it is 
to be sübjeob'to “usual conditions," the meaning 
is that when those conditions-came to be recorded, 
the draftsman would put down the usual covenants 
to be found in agreements of that nature, and 
that it would be open tothe other sido either to 
alter or add to those conditions, and it would be 
only when the draft had been finally agreed to 
that the terms of the lease could be’ ascertained: 


Lp. 484, col. 1.] ' 

Appeal from the decision of Mr, Justice 
Жай. . 

Sir Thomas Strangman, Advocate. General, 
Messre, Coliman and Oamgbell, for the Appel. 
lants. 

Messrs, Inverarity, Mulla and Desai, for та 
Re: pondents, 

JUDGMENT.—The plaintiff filed this m 
for specific performance of an alleged agree" 
‘ment with the first and recond defendants to 
let the third floor of a building cn the Ballard 
Estate. The agreement which he asked 
the Court to specifically perform is at page 1, 
Part 111, and runs as follows: — 

"We agree to rent to Mr. Haji Shaikh 
Mahomed Sbustary the top floor of our build: 
ing under construction at Plot No.3 Ballard 
Es a!'e for a period of five years and five 
years’ opticn at a monthly rent of Rs. 1,500 
only frem thedate of the ccm-letion of the 
same subject to the csnditions and entering 
into à regular lease. A deposit cf three 
months’ rent amourtirg to Re. 4,50) спу 
із paid cn rigning of this contract.” 

The learned Jrdge has parsed a decree ia 
favour cf the plaintiff, dircc'irg the defendants 
to specificali) perform the agreei: int and execute 
in favour of the plaivt:f a lease of the 
thid for cf the bulding si uated on tke 
Ballard Esta'e for ə term of five years from 
the da e of the completion of the said building; 
with an op: ion to the plaintiff for & further 
per ‘od of five years at a mou'hly rent cf 
Re, 3,200, ench leace to contain the u:ual 
авео, s 

The defendants have айй. 


4 
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We are cf opinion tbat the dcoumsnt, 
Exhibit A, could not be considered as а con. 
cluded agreement. First, 16 wou!d be impossible 
for tke parties to draw up a formal lease in 
accordance with this document becau-e its 
term3 are too utcertain to be reduced to a 
formal document, and, secondly, it contains 
the words “subject to the conditions ard 
entering into a regular lease," which made 
the “ enteriog iuto a regular lease" a condition 
precedent to the pariiss coming to a definite 
agreement. The learned Julge has considered 
that the words ' ‘subjeot to cordi iors” mars 
* usual conditions ", namely, conditions waich 
have to be incorpcrated ia a formal dccument 
when prepared by a Solicitor. But the word 

"usual" iy not in the dccoumont, and, even 
if it were, it would only amcunt to this, 
that when в formal document came to ba 
prepared, the draftsman could enter in the 
document the usual civenants which are to 
be found in leise» of cflice bullirg: in 
Bombay, acd it would be open to the cther 
side either to alter ог add to thoss condition*, 
and it would be orly whea the- draft had 
been finelly agreed to that the terms of the 
lease could ba ascertained. Put even if the 
nature of the eonditions had been defined, 
and no róom for further dissussion was left, 
the words‘ ‘subject to entering intoa regular 
lease” would remain to be construed, and it 
is difüsul& to cee how one sould avoid bring- 
ing..the ease within the authority (£ Govind 
Тарйаћ v. Hircchand Мапсћатат (1). 
In. Winn v. Bull (2), Licey? v. Newell (8) 
and Watson v. Mcdllum (4), it was held 
that the effeet of the words “subjeet to” 
was to introdues a oondition or proviso, It 
seems obvious fo me, therefore, that this is 
a dosument whieh the Court sannot possibly 
direst to be spesifically performed. It was 
merely the result of preliminary negotiations 
whieh defined & portion of the terms to 
appear in the lease as eventually settled, 
while it left a great many of the terms to 
be agreed upon thereafter ; so that the final 
agreement between the parties depended on 
a regular lease whieh was to be executed. 
The appeal, therefore, must be allowed and 

the suit dismissed with eosts throughout. 


(1, 63 Ind, Cas, 505; 21 Bom L, В, 1047, 
©) d 10h, D.29 at p, 81; 47 L. J. Oh, 139; 


R. 280 

a (1895) 2 Oh, D. 744 at p. 748; oth J, Ch. 744; 
18 R. 712, 78 L, T. 154; 44 W. Е, 4 

(4) (1908) ST L, T, 647 at p. зг 


iivbidw aši. 


. (2949. 


With regard to the deposit, the defendants 
san apply to the Court of first instance under 
seetion 144, Civil Prosedure Оойе. The 
deposit san be retained fora fortnight after 
the deeree of this Oourt is sealed, in order 
to enable them to make that applisation. 
If the application is not made, the deposit 
will have to be returned, 


W. C. A, & х, H, Ар allowed, 





LAHORE HIGH COURT, 
Seconn Огт, Appzat No, 1635 oF 1921. ` 
January 3), 192?. 
Fresent:—Mr, Justice Martineau. 
GELA RAM—Puatnr ¥r— : 
> AFPELLANT 
versus 
. Tar DISTRICT BOARD, MUZAF. ? 
FARGAR H —DEFENI ast— : 
RESPONDENT, 

Trusts Act (IL of 1882), г 77 'c)—Land given for 
public purpose —Trust—Public purpose, failure of— 
Trust, extinction of—Land, whether recoverable by 
donor, 

Plaintiff gave a plot of land to a District Board for 
the purpose of being used asaconnocting road toa 
public garden planted by the District Board; fiading 
that the garden was not a succeRs, thé Distriot Board 
sold the land on which it was planted to a third 
person, whereupon the plaintiff brought the present 
suit to recover the land given by him: 

Held, that the land was held by the District Board 
as а trustee for the public and when the fulfilment of 
the pnrpose for which the land was given became. 
impossible, the trust was then extinguished under 
section 77 (с) of the Trusts Act, and on the extinction 
of the trust the owner of the land was entitled to 
recover it [p. 435, со1.1.] ' 

Nihal Chand v. Azmat Ali Khan, 7 А. 362; A. We 
N. (1885) 56; 4 Ind, Deo. (N. s ) 592, followed, ' 

Sesond appeal from ‘a deerse of the 
Distrie& Judge, Maltan, dated the 22nd 
Marsh 1921, affirming that òf the Мапа; 
First Olase, Alipnr, District Muzafiargarb, 
dated the Ist Ostóber 1920... . 

Lala Rama Nand, for the Appellant. : 

Mr. В D. Qureshi; for the Respindent; i 

- JUDGMENT.—In 190) two gardens were: 
planted for the benefit of the publie on land 
kelonging to the Distriet Board in-a village 
in the Alipur, Tahsil of the Muziffargarh 
Diatriet, and land was also given by some ‘of 
ihe proprietors of the village, ineluding the 
plaintiff, for the purpose of a road to воппеві’ 
the gardens with the main road, After some 
years; as the gardens did not flourish, the land 
on whish. they had been planted was sold: 
_ by. the Distrist Board of oe to one” 
` Manga Баш, 


› 
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. The plaintiff has now sued the Distriat 
Board to recover possession of the land, 
1 kanat 8 marlasin area, whish he gave up 
for the road, on the ground that the land ia 
no longer required for the purpose for whieh 
it was given. The Courts below hava eon. 
eurred in dismissing the suit, holding tha‘, as 
the land was dediaated permanently to the 
publie,and the publie have been using it аз 
& way ever sinee, the plaintiff is not entitled 
to get it taek, The lower Appellate Court 
has alto found that 14 marlas out of khasra 
No. 704, included in the land in suit, were 
already arcad even before the gardens were 

made, The plaintiff has filed а second appzal 
in this Oourt. 

The learned Distriot Judge admits that 
if the land in suit bad been given for the 
purpose of planting a garden the plaintiff 
would bave been entitled to gat it bask when 
it eeased to be required fcr that purpose, but 
he thinks-that the fast that the land was 
g: van, not for the purpose of a garden, but to. 
serveas a road to the garden, makes а 
difftrinee. I fail to see any material distins» 
tion bétween the two eaces. The essential 
point is that.the land has ecased (о be Tequir- 
ed. for ‘the purpose for whish it was given. 

The land i in suit &avirg been given for the 
purpose of being used as a road to eonneet the 
main read with the pullis garden, was held 
by thé Distriet Board as a trustee for the 
publie;-asd--when the land on whieh the 
garders were planted was sold to Mangu Ram 
and the gardens ecased to exist, the fulfillment 
of the purpose for whieh the land in snit had 
been given beeame impossible. 

. was then extinguished under seetion 77 (c) 
of the Indian Trusts Aet, 11 of 1582, and on 
the extinetion of the trust the owner of the 
property is entitled to recover it. In Nikal 
Ohand v. Azmat Ali Khan (1) where land had 
ceased to be used as a publie highway, and was 


granted by the Munieipalily to persons who, 


proseeded to build thereon, it was held that 


the owners had a good eause of action against. 
them for the demolition of the buildings and: 


the restoration of the prcparty toits original 
sondition, 

I hold, therefore, that the plaintiff is entitled 
to get back the land, with the exeeption of 
the 14 matlas whieh are found to have been a 
road even before the planting of the gardens, 


T 1) ТА. 362; Д. W, N. (1885) 66; 4 [nd, Deo. (н. s.) 
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Ido not agree with the appellant’s eontention 
thet the Distrist Judge has made a mistake 
with regard to the 14 marlas, frr the entry 
in the Settlemnt Record for 1500 supports his 
finding. 

I aesording]y accept the appeal, reverse the 
deerees of the Courts below, and give the 
plaintiff a decree for possession of l4 marics, 
namely. £ marlas out of khasra No, 7C4 2 and 
6 marlas out of khasra No. 707.2. The 
defendant will pay half of the plaintiff's eosta 
throughont, 

W, С. А, 

Aprel accepted, 


PATNA HIGH COURT. 
_AppPRALS FROM APPELLATE Deckers Nos, 203 
AND 204 or 1920. 
March 27, 1922, 

Present:—Mr Justiee Das. 
MAHABIR MISSER — PriixrirF— 
APPELLANT 
versus 
Musammat ASO KUER AND OTHERS — 
DxrzNDANTA— RESPONDENTS. 

Appeal, second—Misreading of evidence—Miscon. 
struction of document not relating to title—Point of 
ш; he misreading or wisconstruction of documents, 
not documents of title, is not & point of law which 
would justify interference in second appas [p. 436, 
col, 1 

Appeal. 

Mr. Murart Prasad, for the Appellant, 

Mr. Harihar Prasad Singh, for the Rese 
pondents. 

JUDGMENT,—This appeal arises oat of 
a suit under seotion : 05 of the Bengal 
YTenanoy Act fer correction of certain 
entries made in the finally published Resord 
of Right. We are in this appeal eonserned 
only with two plots, vis, plot No. 1140 
and plot No. -1188; plot No. 1140 being 
a Louse and plot No. 1188 being an 
orehard, The Ocurt cf first ins‘ance found 
in favcur of tbe plaintiff in respeet of these 
two plots of land. The lower Appellate 
Court, however, has reversed the desision 
of the Court of first instante, 

The plaintiff elaims as the chela of Janak 
Das in whcse favour, according to him, 
there was agrant of eertain lands by the 
predecessors in-titla of the defendants, 
Both the Courts have come to the aon. 
slusion that the plaintiff is not the chola 
of Janak Des, That Gnding is a finding 
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of “faat. whioh is binding on me in eetond 
| &preal But it is urged on behalf of the 
aprellant that the plaintiff having been in 
рсвғөғв:оп of the:e two plots for s:me 
years and havirg pulled down tke old 
building and- built а new house on plot 
No. 1140 he is entitled to retain pesses» 
Sion of these two plots of land. Aseordirg 
to him there is no such thing as per- 
"miesive possession under the Bengal Tenaney 
Act and that as be was a settled сіра 
of the village he asquired an оєопрапву 
right to there plots by being allowed by 
thé landlord to retain possession of them. 
Now, in my cpinior, the appellant eannot 
ke: regarded as‘a ‘tenant atall. A ‘tenant’ 
as defined in the Bengal  Tenaney Act 
"ig a person who holds land under another 
pereon and ie, or bnt for a ер: сіз] contract 
would be, Гауе to pay rent for that land 
to that person,” The learned Judge in 
the Oourt below bas come to tbe con. 
slusion . that the plaintiff did not hold any 
land under tbe defendants and that it has 
not been suggested that there was any 
‘peeial sontrast between tke plaintiff and 
ihe deferdantr, The plaintiff would, there- 
fore, not be liable to pay avy rent for 
that land” to the defer dante. Tke Bengal 
Teransy Aot їв ‘in no serse exhauttive. 
it may be that the. p.aintiff, who looked 
after Jansk Das during his lifetime, was 
allowed by the defendants to retain posses. 
gion io these plots cf lard As ragards 
{be ease of the plaintiff, that he built tke 
shonee, on plot No, 1140, the lower Appellate 
Ücurt has found against him. The learned 
Vakil for tbe appellant contends that the 
earned Judge in the Court below misread 
be documents which were filed on his 
behelf. That may ba so but we are not 
in seoord appeal entitled to reverse the 
decision of the lower Appellate | Court 
merely on tke ground that it misreid the 
“evidence that was adduced on behalf of 
the plaintiff, The dosuments, upon whioh 
ihe learred Vak'l for the appellant rely, 
are roi doeuments cf title and aacordingly 
miseonstrueticn of thoss dccaments із not 
a point of law which wonld justify this 
Court, in intcrfering with the desisicn cf 
the Ocurt below. 

In my “Opinion , tke appeal involves 
questicn3 of faets and as these fasts have 
beou desided against the appellant by the 
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learned Judge in the Gourt below I must 
dismiss this appeal aad dismiss i5 with 
cosi», Tha analogous &ppealis no} pressed, 
Taat appesl, v.z., Sesond Appeal No. 40: 
of 1.20, must also be dismissed but without 
сэзёв. 


8. р. Appeals 418118564, 


LAHORE HIGH COURT. 
Secoxo Civis Arrau No, 2198 or 1917, 
И May 7, 1921. 

Pressni 1— Mr, Тазызв Abdal, Ra»of and 
Mr. Justiee Harriicn, 
BHAGWAN SINGH av OfHERS ~ 
DEFEXDANT i — APPE SLANT J 
versus 
N RANJAN SINGH —Paaintizz, ROD A AND 
OTHERS — Derenoanis— RESPONDENTS, 

Appeal, second—Finding of fact— Erroneous finding 
based on 'evidence— Finding, achether may be considered 
as no finding in fact —High Court, power of, to interfere, 


The High Court will not, in second appeal, inter- 
fere with an erroneous finding of fact arrived at by 
an Appellate Court, if that Court had before it evi- 
dence in support of the finding. Nor can the finding 
in such & case be looked upon a8 amounting to no 
finding at all. [p 438, col. 2.] 

Durga Chowdhrani v Jewahir Singh Chowdhari, 18 
С. 23; 17 1. A. 124 5 Sar. P. О. Ј. 669; У Ind. Dec. 
(х. в.) 16, followed. 

` Sseond appeal from a desres of the Distriat 
Judge, Ludhiana, dated the 13th Jane 1917, 
reversing that of the Sabordinate Judge, 
Second Class, Ludhiane, dated the 26sh 
February 1917. f 

"Bakhshi Tet Ohan?, for the Appsllan's, 

Lila Ғад ғ Ohand, for the Rsspondents, 

JUDGMENT.—T»ois wis а suit of the 
usuil typə fcr a deolarition fo the е зз 
that the sale ceed dated the 12th July 1911 
executed by the defendants Nos. 1 to З in 
reapest of land measuring 9 bighas 10 biswas 
and 12 biswans's situate in the village of 
Hisswilin favoir of the defendants Nos, 4 
to 5 for Rs, 4,000 shall not affest the interests 
of the plaintiff's reveraioners after the deth 
of the vandore, besause the land sold wis 
ansestral properly ‘and the tzansfer was 
made without sonsideration and песэззібу, 
The plaintiff Niranjan Singh is the son of Roda, 
on3 of the vendors, The ancestrai сһагазћег of 
the property was admitted, bat eonsidsra.. 
tion aud ncesss?'ty were pleaded, Tho defend- 
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ants also pleaded: that they had sunk a 
wellon the land in dispute and ware entitled 
to be re.imbursed for the costs ineurred in 
the cass of the alienation being set aside. 
The-major portion of the consideration for 
the sale sonsisted.of amounta dua on previous 
mortgagas. The Court of first instance found 
that with the exseption of two items of Rs, 
350 and Rs. 200, total Rs. 550 the rest of the 
eansideration and the neoessity: for the 
alienation had been established. The portion 
of the consideration unproved being less than 
J/7th of the whole consideratior, it held that 
it was nota case in which the sale should be 
converted into a mortgage. The snit was 
accordingly dismissed.  B:th parties appeal- 
ed; the plaintiff reiterating hia objections as 
to thereality of the consideration: and the 
existerce of neaessity for the alisna'ion and 
the defendants objeeting tothe order of the 
Trial Court disallowing their costs, The 
lower Appellate Court aftar sonsidering 
the evidenee with.respect to the different 
items of the sonsiderstion cme to the on- 
clusion that only Rs, 2,975 bad validly been 
established and nesessity for the alienation 
to that: extent only had been made cut. The 
plaintifi’s appeal was acaordingly  aeoepted 
with sosts, sale transaction was converted into 
a mortgage and the plaintiff was authorised 
to get back the property on payment of the 
above mentioned amount to the defendants 
vendee», Bhagwan Singh and Harnam 
Singh, after the death of the vendors, Oat of 
the unterured debta the lower Appellate 
Court disallowed thraa items, namely, 
В. 105, Re 95 and Rs. 350. Ont of 
the sesured debts it disallowed the item of 
Rs. 475 saidto have been due ёо one Nikka 
unger an oral mortgsge, the mutation in 
respect of whieh was sanotioned on the 22nd 
March 1911. Al'ogether Rs. 925 were said 
to be du» to Nikka, namely, Rs, 450 олег 
a registered mortgage and Rs. 475 under an 
allegsd oral mortgage, Tasitem due under 
the registered mortgage has been allowed by 
the lower Appellite Court, but that eaid 
to be due under the oral mortgage has been 
disallowed. The plaintiff-appellant in bis me- 
morandum of appeal to this Court shallenges 
the findicgs of tha lower Appellate Court 
in respec. of all the four items whish have 
been disallowed by thet Court. It has been 
strongly contended by Mr. Tek Chand that the 
finding in respect of R3 475 has been resord- 
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ed by the.lower Appellate Oourt without 
taking into consideration tha evidenes pro- 
dosed by thedefendant, He puts his ease 
thus:—that dealings between the vendors and 
Nikki eommeneed in July 1907, that in Jaly 
1908 andJu!y 1909 balaross we-e struek in the 
asaount book of N kka and were thumb-marked 
by the vendors, thatin July 1910 Rs. 497-11 0 
were shown as being dae, that on ths 9.h 
Octobar 1910 the three vandors appeared bs- 
fore the Ravanua Courband got the entry with 
respeat tothe alleged oral mortgage made and 
thatthe matation as to the said mortgage was 
sacctioned on the 22nd Marah 1911, The 
learned Vakil farther pointed ontthat Nikka 
and bis son Parema were examined as witnes- 
ses to prove this oral mortgage, and that in 
addition to this Daulat Ram, the writer of 
the aciount-book, was also  crlled 
to prova the. entries in the baht and alao tha 
thumb marks of the vendors, Roda, father 
of the plaintiff, was alsoealled asa witness. 
The learned Vakil contended that if tha 
lower Appellate Court Had takan into sonsi- 
deration all this evidense, it could hava eoma 
to no other eonc!lusions than that Rs. 475 
were dae to Nikk, and that the 6113501 oral 
mortgage represented a genuine transaation, 
and that consequently both eonsideration 
and neosssity had been established in respset 
of Rs. 475, Now the finding of the lowar 
Appellate Court in respest of this iten 
is recorded i in the following words :— 

* Ont of the mortgage-money, the item of 
R. 475 seems to be a fistitions one. No oral 
agreement is satisfactorily proved. No pay- 
ment is established and no necessity is prov- 
ed. This item, though it might have been 
paid by the vender, is not ehargeabls on 
the property as he does not seem to have 
made proper enquiry as to its being a just 
antesedent debt. The very report of the 
Patwari makes it muspieious," 

It із impossitl; to say that, in arriving 
at this eonolusion, the learned Jaige of 
tha Court below did not eonsider tha evidense 
addused on behalf of tha défendant to estab. 
lish this item and the nesessity for the 
transaction, It is quib» possible that, if 
we were to examine the evidenee on the point, 
we may arrive at a different anelasion коа 
Appellate 
Court, but the question is whether it is open 
to us to adopt this eourse. Тае seeond 
appeal section 581 of the old Code of Vivi} 


438 


NAZIR HUSAIN 0, MUHAMMAD EJAZ HUSSAIN, 


Prosedure was the subject of consideration 
by their Lordships of the Privy Vouneil iu 
the eass of Durga Ohowdhrant v. Jawahir Singh 
Ohowdhiri (1), and their Lordships at page 
29 made the following weighty pronounce. 
ment as to the rower of a High Court to іп. 
terfere with the findings of fact recorded by 
the first Appellate Oourt:— _ 

“The lower Appellate Court, it was said, 
had clearly misapprehended the effect of the 
Settlement proseedings in 1564; undue 
weight hat been attached to the regiitiation 
in Beni Singh’s.colp name; the oral evidence 
had been wholly discarded ; suffisent weight had 
not been given to the impcrtant statement in 
Beni Singh's petition, or to the separate 
dealings of his two tons; the Court had tbus 
been lad to missonceive the ease entirely, and 
to find for the defendant when the finding 
should have been for the pl;intiff. 

“Tt would be an unprofitable task to 
inqnire how far this contention is well 
founded, because their  Lordships cannot 
accept the rulings of the High Oourts of 
Calentta and Allahabad as а c2rrect statement 
of the law. Nothing „вап be clearer than 
the declaration: iu the Civil Procedure Code 
that no reo;nd appeal willlie except on the 
grounds &pecified іт section 584, No Court 
. in India or elsewhere has power to add to or 
enlarge those ground». It is always dauger- 
ous ѓо paraphrase tn enactment, and not the 
less to if the enactment is perhaps not 
altogether happily expre sed. Their Lord- 
ships will, therefore, not attempt to irane- 
late into other words the language of section 
554. 16 is enough in the present care to 
say that an errcneous finding of fact is a 
different thing frcm an error or defect in pro. 
cedure, and that there is no jori:diction to 
entertain a recond appeal on the grcund of 
an erroneous finding of fact, however gross 
or inexcusable the error may seem to be. 
Where there is no error or defect in the 
procedure, the finding of the first Appellate 
Court upon а question of fact is final, if that 
Court had before it evidence...... in support of 
the finding," 

We are asked in this case to do exactly 
what their Lordships of the Privy Uounoil 
have caid we cannot do, Mr. Tek Chand 


- (1) 180. 28; 17 1, Bsp Ваг. P. C. J, 560; 9 Ind. 
Deo. (x. 8.) 16. 
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admits it frankly that he is impuening a 
finding of fact but says that he has a right 
to do ro as the evidence adduced by tis 
clients has not been ewsidered and due 
weight bas not been given to 16, It is 
possible that the finding is erroneous and 
the error committed із grass and inexcui 
able but, have we the jurisdiction to correct 
the error. by recording a findiog of fact 
ourselves ?- It is obvious that we have no 
jurisdistion to do во. In order to get round 
this finding of fact Mr. Tek Ohand has 
earnestly asked us to hold that the finding 
reo;rded by the lower Appellate Court is 
no finding at alland that, therefore, we can 
look into the evidence and record a finding 
ourselves. If this coarse be open to us to 
adopt, в High Court may a sume: jurisdiction 
to iaterfers with the finding of fact in any 
€we by simply remarking that the finding 
of the lower Appellate Court is no finding 
at all. In our opinion to adopt the course 
suggested would be higbly dangerous ard 
opposed to the spirit of the irjunctions laid 
down by their Lord hips cf the Privy Council 
in various rulings, Toe ficdings with rezard 
to the remaining items disallowed by the 
lower Appellate Coort have not been ве i»ucly 
challenged. Tre ге:016 is, that the decree of 
the lower Appellate Court must be uph: ld, 
Tte questión of the compensation for im- 
provem nts is not sericu ly pressed, nor doea 
it arise at this atage. Weaccordingly dismiss 
the appeal with costs. 
Ww, 0, А 


Appeal dismissed. 


PATNA HIGH COURT, 
Civit Revision No, £0 оғ 1922, 
May 10, 1622. 
Present:—Mr. Justiee Coutts and 
Mr, Justiee Das. . 
Sheikh NAZIR HUCSAIN——PETITIONER 
versus 3 
MUHAMMAD EJAZ HUSSAIN — 
Oprosite Party 
Civil Procedure Code (Act V of 1908), O..XXT, r. БВ, 


зә, 47, 151-—Objection application headed under ss. 
47, 16! — Appeal. 
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-An objection by- the judgment-debtor that the 


property, against which the decree-holder has filed _ 
an application to execute his decree, is wagf prop- | 


erty, is an objection under O. XXI, г. 68, Civil 
Procedure Code, even if the objection petition is 
headed as an application under sections 47, 151, 


Civil. Procedure Code, and an order allowing snch ‘ 


objection petition is not appealable. 
Kartick Chandra Ghose v. Ashutosh Dhara, 12 Ind. 


Cas, 163: 89 C. 298; 14 0. L. J. 425; 160. W, N. 26° 


and Upendra Nath Kalamuri v. Kusum Kumari Dasi, 
27 Ind, Cas. 323; 42 C. 410; 19 CO. W. N. 520; 20 C. L. 
J. 485, referred to, 


Appeal from a decision of the Distrist 
Judge, Muziffarpore. 

Mr. Sant Prasad, for the Petitioner. 

Mr. Syed Muhammad Tahir, for the 
Opposite Party. . ` 


JUDGMENT. 

Oovris, J.—T his is an applieation in revi. 
Bion aricingont of an exesution matter. 16 
appears: hy5 Ejez Hussain obtained a decree 
against Nazir Hussain. He filed an appliea- 
tion to exesute-his deoree against eertain 


prep arty in possession of the judgment. debtor, : 


Nazir Наязаіа.` Nazir objaeted that the 
property was w'gf property. "Thisobjestion 
was allowed by-the Court of first instanca 
but on appeal :to.the District Judge that 
order has baen .set aside and execation has 
been ordered to proceed against the prop. 
erty in respess of which the cbj:ciion was 
mde. 


Tha applicvtion made b; the jadgmeat- ; 


debtor to the Mansif, tha* the property which 
had bsen  attachel was w'gf property, 


was healed as being an вроіїза ida unler , 


Seetions 47 and 151 of the Civil Prossdure 
Code, It is eontendel, however, that the 
applisation was not one under section 47, 
Civil Proosdure Оой”, but was an appli- 
sation under О.  4X!, г, 58, and 
that sonssquently no appeal lay to tbe 
District Jadge ani the order passed by him 
із without juriid‘etion. Тһе oaly qaestion 
for eonsideration now is whether the appli. 
sation is one under restisn 47, Civil Procedure 
Oode, or one under О, XXI, r. 58. To 
my mind there can be no doubt that the appli: 
eation was in fact ona under O. XXI, r. 
58; and if authority ba needed in support of 
this view it is affordel by the deeisions in the 
eases of Kartick Ohan ira Ghosh v. Ashutosh Dhara 
(1) and Upendra Nath Kalamuri v. Kusum 
(1) 12 Ind, Cas. 163; 39 C. 298; 14 C. L. J, 425; 16 
О, її, N, 26, E ` А 
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Kumar? Dasi (2). The eontention of the 
petitioner, that no appeal lay to the Distriet 
Jidge, must, therefore, prevail. The order 
of the learned District Judge is without 
juriedietion and must be setaside, I would 
aesordingly allow this application and set 
aside his order. There will be no order as to 
sosta. 
^ Das, J.—I agree. 
в. D, 
à Application allowed. 


(2) 27 Ind. Сав, 328; 42 C. 410; 19 C. W. N. 520; 
20 О. L. J. 486. 


LAHORE HIGH COURT. 
Sxcoxp Civit Arrea No. 2780 or 1920, 
June 10, 1921. 
Fresent:—Mr, Justise Martineau. 
:BASHIN DATT AND ANOTHER 
—PLAINTIFFS— APPELLANTE 
versus 
KRISHEN DATTA AND ANOTHER 
— Darenoants — RESPONDENTS. 
Specific Relief Act (I of 1877), з, 42—" Birt,” right 
to, whether, property— Suit for possession of “birt,” 
whether maintainable, 


The so-called right on the part of a "prohit" to 
“birt” їв, iu. law, no right at all and does not amount 
to “property” for the purposes of section 42 of the 
Specific Relief Act It is a mere spes successionis 
or contingent right, which is dependent for its exist. 
ence on the pleasure of the "jajmans ” 

Qurdas v. Bhog, 11 Ind “ав: 231; 96 P. R. 191; 
148-P, W, В. 1913; 216 P. L. В. 1913, followed. 

A suit, therefore, for possession of “birt” is not 
maintainable. 

Sesond appeal from the deeree of the Dis- 
triot Judge, Kangra, dated the 30;h August 
1920, affirming that of the Mansif, First 
Olass, Kangra, dated the 24th Jone 1920, 

Lala Jagin Nath, tor the Appellants. 

Mr. M. D, Puri, for the Respondents, 

JUDGMENT.—The parties are Brahmans, 
and the plaintiffs sue for possession of “birt” 
whish their collateral Ghasi Ram sold, chal- 
lenging the validity of the sale. 

The lower Oourts have dismissed the suit, 
finding (1) that the right to the ‘bit ів not 
proved to be ancestral, and (2) that the вн 
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does not-líe. The plaintiffs have filed a 
second appeal. ^ 

‘The finding by the lower Appellate: ‘Court, 
that theright to the “birt” is not proved t? ba. 
ancestral is alcne sufficient for the dismissal, 
of this appeal, аз the finding is one of 
fact. 

"The decision thatthe snit does nob lie is, 
also correct, it having been beldin Gurdas, v, 
Bhag £ 1) that tbe so-called right on the part 
of ‘a “ро to birt” is, in law, по right-at 
all and does not amount to “property” for 
the. purposes of “asction’ 42 of tke Specific 
Relief Act, but itis а mere spes successionis or 
contingent right, whichis dependent for its 
existence on the pleasure of the "tajmans", 

The appeal is dismissed with costs, 

Ww. С. A. 

Apreal dismissed, 


(1) 11 Ind. Cas. 281; 96 P, R. 1911 143 P, W. Е. 
1911; 216 P. L, К. 1911, 


CALOUTTA HIGH COURT. 
APPEALS FROM ÁPPELLAT& Decrees 
Nos. 2585 vo 2603 or 1919. 
February 27, 1922, 
Present:—Mr, Jus!ite Greaves and 
Mr. Justice Ghose, 
NARAPAT SINGH—Puratstire— 
AFPELLART 
versus , 
Pini BHUPENDRA NARAYAN SINGH 


— DEFENDANT-— RESTONDENT. 
Chaukidari chakran lands— Resumption by Govern- 
ment—Putnidar’s right io relain possession on pay- 
ment uf the revenue assessed—Zemindar, whether en. 
titled іо additional: rent—Putni  contract— Bengal 

Village Chaukidari Act (VI of 1870), s 51, 


On resumption and settlement of chaukidari chak- 
ranlnnds а puinidar is entitled to obtain possession 
of the вате оп payment of the additional revenue 
assessed by Government and is not liable to pay 
additional rent in respect of these lands to the zemin- 
dar, if' those lands were included in the original 
putni lease granted to him, [p. 443, col. 1.) 

Ranjit Singh Bahadur v. Kali Dasi Debi, 40 Ind Cas. 
= ‚ 44 С. 841; 21 О, W. N. 609: 32 M. 1.7. 555; 15 

J.8€0; 260. L. J.499;: 19 Bom, L. Е. 462: 
ө. M. W. №, 479; 6 ТІ. W. 101: 2 Р. L W. 1; 22 
М.І. Т. 489; 44 I. А 1'7 (P. О: and Ranjit Singh 
Bahadur v Maharaj Bahadur Singh, 4* Ind ‘as 262; 
4n О 173 at p: 180; GA L J, 064; 35 M, L.J. 728; 
28 C. W. N. 198: 26 M L.T. & 29 0. L.J. 1951 U. 
P.L.R.(P.00553; 21 Bon L. R. 607310 L, W, 83; 
45 I. A. 162 (P, С.), followed, 
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- Bejoy Ohand: ү, Krishna Chandra, 66, Ind, Cas. 857; 
84 О. L. T. 77 ^, referred to. 
Upon the resumption of chaukidari chakran lands 
by Government the rights of the putnidar are those 
conferred on him by the estate and interest created 
by the putni lease: and it, is this right, „which i is: kept 
alive by section 61 of. the Bengal Village f'haukidari 


claim to vary" the putni. by enhancing “the rent, їп 
respect of lands which were included in the origina} 
demise even though the.profits of those landa were 
not taken into account in fixing the rent, [p, 44% 
сої, 1.] 

` Appeal sgainst a decree of the Distrist 
Judge, Birbhum, dated the. 18th Ssptamber 
1919, affirming a decision of the Firat’ 
Munsif at Rampurhat, ‘dated the 8303h 
Septemb-r 1910. Р | 

ЕАСТЗ appear from the judgment. 

Mr. B. Cha? vabarty, (with bim Ваъав 
Brojalal Chakrabarty and. Sun} Kumar 

Bose), for the Appellant.—Tae point i is this, 
There was putni grant of five maurar jn favour 
of the appellants by а docüment ` ot 1853, 
Сегёзіп спан: дат chakran lands were included 
within the runt, which ‘were resumed by 


Government under the provision: ^ of 
Bengal Village. Ohaukidari Ast, VI of 
1870. Itis not disputed that the lands 


in question were- ircluded in the original’ 
putni pott1, The sole que:tion is whether 
the putnidir in obtaining possession is liatle 
to pay anything more than the Government 
revenue nssessed cn thesa lards. The 
puinidars wera recsiving servises from tke 
chaukidars who held those lands and’ whose 
dut/es were partially public and partially in 
favour of the ruin?dirs who took the ‘plaee 
of the Zemindars. 

The questicn in each care is mainly a 
que.tion cf eopirast. Reads the puinz grant. 
It is abundantly’ clear that nothing was, 
reserved to the Zemisdar. The Srat сазе 
to whieh I would draw your L'rdahips" ` 
attention із that reported in Nalznahhy1 Вази. 
v. 21'0у Chand Mahatap (1). The next ease 
оп which I rely is-Monohar Mutheries v, Kál? 
Das Nand: (2). Beads the argament of the 
Vakil for the appellsnt, Unless the right to 
additional rent is rcs3rved the Zamindar 
has no right to- it, The Zemindar is not 
en'itlad toanythiog mcre than what has been, 
assessed upon reaumptiyn. Refers to Nafar 
Ohandra Ohandra v. Bejoy Chand (8), Kast 


(1) 40 Ind. Cas. 896. 
(2) 47 Ind. Cas..840, . . 
(8) 44 Ind. Cas. 026; 22 O, W. N, 487. 


n n 
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Newas Khoda. v. Ram Jadu Dey (4). Hari 
Narain Mosmdar v. Mukund Lal Mundal 
(5) bas been distinguished in Kati Newaz 
Khoda v, Hom. Jedi Dey (4'. Under the 
Statute as well ag under the grant I am 

. bound to pay the additional revenue but 
notbing more. There isa ease in Khondkar 
Mehdi Hossein ч. Umesh Chandra (6) whieh: 
points ont that the sase in Hari Narcir 
Mozumdar v. Mukund Lal Mundal (5) dogs, 
not lay down any general prineiple. The 
matter must depend on the contrast between 
the parties and the eourse of dealing with thë: 
property. Refers to Rajendra Nath Muker ез 
у. Hira Lol Muker‘ee (7), Gopendr1 Ohandru 
Mitier v. Taropresanna Mukerjee (8). 

Babu Matendranath R:y (with him Babus, 
Hemendiansth Sen and Priya Sankar Ma'un- 
dar), for the Respondent.—The question 
befcre your Lordships is а very important one, 
The Courts kere have laid down certain, 
general prirciples governing cares of this 
sharaster. The assets upon which the puint 
rent is assessed is baced upon the amount of 
rent collested from the tenants minus the 
eollestion eharges. The first question is who 
is entitled to the lands. The law on the point 
is settled. The next question is upon what 
terms is the rut«ziar entitled to the lande. 

[@ слух, J.—1f unless expressly exeluded 
the chanran lands prssto tbe putn‘dir, then 
on what prineiple isthe Z mindar entitled 
to rent ?] 

The reason of the desi.ion on the question 
of the passing of the chakran lands is stated, 
O Ran;tt Singh Bahadur v. Kali Dasi Debi 

9) 

The questiona, riser, is the ; utai ит entitled 
to bold the chakran landa without payment of 
additional rent? Two views are possible— 
either the sontract was contrast or if the rent 
was £xad with referenes to the ineom з derived, 
the putnidar would be entitled to hold it only 
on payment of additional rent. 


(4) 84 С. 109 at p. 111; 6C, L. J. 88; 11 C. W, N. 
201. 

45) 40, W. №. 814. 

(6. 41 gid. Cas. 964: 27 О. L. T. 494; 45 C. 685. 

7, 7 Ind, Сав. 664; 140. W.N 935. 

(8 7 Ind Cas 790:140 W.N. 1019; 37 С. 593, 

«9 40 Ind. as 985; 44 C, 545 21€. WN C03, 
82 M.L J. 65; 15 A L. J. 390; 25 C, L, J, 497; 19 
Bom L, B. 452, (1917) M. W. N. 459, 8. L. W. 101, 2 
Ру. W. 1; 22 M, L, T. 489; 411, A. 117 (P. О 


INDIAN GASES. 


44 


[Guoss, J.—Can the Court makes new 
eontrast for the parties?] ° 
. It would nof be making a nex contrast 
but interpreting the sontrast. And yotr 
Lordships sannot lightly brush aside a 
surrent of deais'ons in my fayoor beginning 
with Hart Nurain Moeumdar v, Mukund Lal 
Mundal (5). The sontraat sannot hold good 
in respest of lands whose assets were not taken 
into assount in settling the rent. The 
reasonable view is that tha zruinidar is liable 
to pay a share of the profits to the Z mindar. 
The вағе ‘will not ba a osse of variation of a. 
eontrast but will eover a вазе not contem- 
plated by the paities, so far ав the payment 
cf rent is conserned, Refer to Kazi Neraz 
Khoda v. Ram Jadu Dey (4), Ranjit Singh 
Bahadur v. Mahera) Behadur "дъ (10). I 
am not arguing that the puin? grant was a 
eontrast to assign ard not an assignment, 
What І am arguing is that the terms of the 
assignment do not eover a eontingeny like 
the present. The question is when the guint 
rent was fixed was the matter in the contem- 
plation of the partier. The highest jndisial 
authority has prononr oed that the resumption 
of the chaukidart ch kran lands sould not have 
been in the eontemplation of the parties at 
the time of the putni grant. Reads 
Ranjit Singh Bahadur v. Kali Dati Debi (v). 
The question of the liability of the putnidar 
to pay rent in re3pest of the resumed landa 
stands quite indepsndent of the assignment 
of those lande. On the same prineiple as these 
lands are liable to assessment of revenue, they 
are aleo liable to assessment of rent. Reada 
Hari Das Gosuamt v. Nistarint Gupta (11), 
Rajendra Nath Mukeries v. Hira Lal Mukerjee 
(7), Gopendra Ohandra Mitter v. Taroprasanna 
Mukerjes (8). Refers to Khondkar Mehdi 
Hossein v. Umesh Ohandra (6). The position 
is summed up in  Bejoy Ohand v. 
Krishna Ohandri (19). Upon presedent as 
wall as on principle it is clear that the Zəmin- 
dar has the right to slaim a portion of tha 
rent realieed by the puínzdar from the tenants 
over and above the revenue payable to the 
chauktdart chakran fund, 


(10) 48 Ind. Cas. 262. 46 0,178 at p. 180; 18 A. L. 
J 984; 85 M. L J, 725; 23 О. W. N. 198; 25 M. 1, T. 8; 
29 C. L. J. 193; 1 U P. L. В. (P. O.) 28; 21 Bom, L. 
Е 506; 10 L. W. 85 45 I. A. 162 (Р, C.). 

(11) 6 C. L. J. 30, 

(12, 66 Ind, Cas, 857; 34 O, І, J, 275, 
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' Mr. В. Chahrabiriy in reply.—Until the 
two decisions of the Privy Counsil in Ranjit 
Singh Bahadur v. Kali Dasi Debi (9) and 
Ranjit Singh Bahadur v. Maharaj Bahadur 
Singh (10) aame out there apparently was a 
considerable amount of doubt with regard 
fo the word ‘eontrast’ nsed in-sestion 51 
of Bengal Village Ohsukidari Ast, VI of 
1870, Му short point is this The 
title to the land passed to the Zi»mindar at 
the time of the Permanent Settlement. 
Oonfusion bas arisen by reason of the idea 
that thera was ab aequisition to theZ :mindar. 
Under the Statute it was cnly elogged with 
liability to further asse:sment, The land 
whieh was transferred remained the land of 
the Zamindar, · lf there was no reservation 
in the putni grant the puiuidar gets into the 
shoes of the Zemindar. Bead Ranjit Singh: 
Bahadur v. Maharaj Rahadur Singh (10). 
There was nothing unexec.ted under thd 
putni exntraet. 16 was a real right sonferred 
npon the ruinidar. It has to be enforesd 


not by a suit for spesifis performance of eon-. 


traet but by a suit for possession. Reads 
Raniit Fingh Bahadur v. Kali Dasi Debs (9). 
The «ónfusion has been saused by the 
expression "trarsf;r after resumption,” as if 
on resumption the Government tesame owner 
who transfe:s to the Z.minder. Itis not a 
new right. It is а sonfirmalion avd continua. 
tion of an old right ereated at the time of the 
Permanent Settlement. . ] 

JUDGMENT.— These appeals are prefer: 
red by the plaintiff against desisions of the 
Distriet Jndge cf B.rbhum affirming deeision 
of the First Munsif at Hampurbat. 

‘Phe suits were: brought to resover khas 
posesion of eertain resumed chauhilcri 
chakran lands together with mesce profite. 
The plaintiff claimed these lands as ineluded 
inthe putni taluk granted to his predeeessors-: 
jn-interett by the first defendant, who is the 
Zamindar, by а putni patta of the year 1853, 
the Bengali date being the 29ch Kartik 1260. 


It is not disputed that the lands ia question’ 
were insluded in the putni pattz but it is taid- 


that these lands were not taken into assount in 
settling the rert payable under the раба and 
that eonsequently the Zamindar, the respond- 
ent, is entitled to a share of the rent derived 
from settling the resumed lands with tenants. 


No dispute arises with regard to the payment, 


of the Government revenue whieh has been 
assessed on the ‘resumed lands and whieh, 
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under the terms of the putni paiia, is payable 
by theappellant. Itis ssneedad that, from 
the time of the creation of the pu/n: until the 
lands were rasumed, the chow'idars rendered 
private personal servioa to the paénidar and 
not to the Zsmindar. 

Tho First Court deelarad the appellant's. 
title to the landa in suit and deeresd khas 
possession on sondition that the appellant 
p3id to the Zimindar in raspest of the resum- 
ed lands an additional rent to that named in 
the pain patta. The appellant was awarded 
mesne profits. The Distriet Jadge affirmed 
this deeision and remanded the eases to the 
Firat Court (1) for determination of thé eon- 
ditions and terms under which the painidar 
was to hold the lands under the 7 »mindar, (2) 
for the assertainment of mesne profits, 

The appellant resists the Z3mindar’s right 
to share in the rents and profits derived from 
the settlement of the resumed lands, firstly, 
on the ground that the lands sre somprised: 
in the puini райъ and that eonsequently the 
rentsand profits are his, sesondly, on the 
ground that these rents and profits must be 
taken as the equivalent of the pársonal servise 
formerly rendered to him by the chaukidars 
prior to the resumption, 

The Zamindar respondent, аз already stat- 
ed, slaime а share of the rents а1й profits-as 
he says that these lands were never taken: into 
aeeount when the jama was ‘fixed and he 
relies on a long series of deeisione, to which 
we have been referred, as establishing the 
Zamindar’s right to & share of the rents 
and profits, in addition to the aniount payable 
to the chauktdcri fund under the provisions 
of Aot VI of 1870, nnless it ein be shown 
that the lands were taken into aeseount in 
fixing the jima when the patni was ereated. 
These deeisions have reeently been eoa- 
sidered and followed in the esse of Bejoy 
Ohand v. Krishna Ohandra (19) whieh was 
deeided in Desember 1920, and no useful 
purpose would, we think, be served hy going 
through them again, They undoubtedly do 
support the sontention urged before us on 
behalf of the Zamindar respondent and it is 
useless to suggest that they are, in the main 
distinguishable from the sauses before us, 
But, with the exeaption of the cse of. 
Beoy Ohand v. Krishna Ohandra (19) 
above referred to, they were all desided prior 
to the deeisiona of the Judisial Committee in 


Banjit ‘Singh Bahadur v. Kali Dasi Debi (9)- 


Vel, LX VII) 
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and-Banitt Singh Bahadur v. Maharai Bahadur 
Singh (10). By the first of these deeisions it 
was for the first time finally established that 
the Zamindar at the time of the Permanent 
Settlement obtained or retained in the chauki-: 
dari chukran lands situate within the terri- 
torial boundaries of a village somprised in his’ 
Zamindari an interest sapable of being made 
the subject of a patni lease and in Ran ii 
Singh: Bahadur v. Maharaj ‘Bahadur Singh: 
(.0) ubi supra, where the nature of the 
painidar's rights in resumed chaukidart chokrun 
lands was eonsidered, it was laid down that 
upon the resumption of sueh lands by 
Government the rights of the -prtntdar 
were tho.e conferred on him by the estate 
and. interest ereatel by the paint lease and 
that 16 was this right whioh was Кер alive by 
gestion 51 of Bengal Act VI of 1870, ` 

By the joint effest of these deaisions 
the patnidur’s interest in вов lands: if, as 
here, they are somprised in his райт ‘is 
derived from the patni itself and from 
nothing else. Th‘s being so-it is diffieult 
to see on what principle the Zemindar ean 
elaim to vary the paint by enhancing the 
rent in respset of lands whieh were ia 
sloded in the original demise even assum. 
ing that the profits of these lands were 
not taken into aeconnt ia fixing the rent. 
The learned Vakil for the respondent has 
not been able to suggest to us any princi- 
ple, although by way of analogy be prays 
in aid the assessment by Government of 
additional revenue in respest of these 
lands, 
him as the Governmont'4 right to make 
snoh assessment is derivad frcm the provi. 


sions of Aet. Vi of 1870 aud is, ther. fore, a- 


right aonferred by Statute. 
Under the cireumstanses stated above we 


do not think that the decisions relied on by. 


the respondent Zamindar can be taken 
now to ba sorreet and the case of Беу 
Ohand v. Krishna Ohandra (12), (ubi 
supra), admiltedly only follows these de- 
cisions. We think it-wonld not be correet 
to say that the paínidar is only entitled to 
obtain possession on terms and that the 
Court is to assow renton these lands when 
it has been held that his title assru:d 
from the time of tke patni settlement, 
We: agree with the desisions · in -the 
ессен of Nalinakhya --Basu v. Bioy Ohand 
Mohatap .(1) and Monohar Mukherjee v, Kali 


This analogy, however, eannot assist: 


- prossedings 


Das Nandi (2). In the reault these appsals 
Susseed and we set aside that pcrtion of 
the desision of the Distrie Judge whieh 
remands the caes ёо the original Court. 
to determine the sonditions and terms under 
whieh the paintdar is to hold the lands 
under the Zomindar. The reit of the 
remind order will stand. That portion of 
the Мипні Рв desrea whish imposes on the 
appellant, as a eondition of obtaining Akas 
pos‘ession, the payment of additional ront 
to the Zemindar respondent will Ъз set 
aside: The appellants will be entitled to 
their eosts in this Court and in the lower 
Appellate Court. 
N.H, & B. N. 
Order accordingly, 


LAHORE HIGH COURT. 
MiscELpiNEO08 Fissr Civit, APPEAL No. 1884 
or 1520, 

April 5, 1921, 

Fresent: —Sir Shadi Lal, Кт,, Chief Justice, 
and Mr. Justiee Wilberforoo, 

Bawa PARDUMAN SINGH —Jvupamenr. 
Des.ox-——APeELLasT 
versus 
Tar PIONEER JEWELLERY COMPANY, 
Limite, IN LiQJIDATION, AND OTHERS 
—Dioaks- HorpzgRs— RESPONDENTS. 


Companies Act (VI of 1882), з. 150, 166— Payment 
order, assignee of, right to enforce. 


À person to whom the Liquidator ofa Company 
has transferred a payment order made by the Court 
under section 150 of the Companies Aot, 1882, 
against a contributory, is entitled to invoke the 
summary jurisdiction of the Court for the purpose of 
recovering the money due from the latter; the fact 
that the Company has been finally dissolved would 
not prevent theassignee from seeking relief from 
the Liquidation Court, and render it necessary for 
him to bring an action for the recovery of the money. 


Missellaneous firat appeal from an order 
of the District Judgein eharge of Liquida- 
tion Work, Lahore, dated the 8th June 
1920. : 

Lala Har Gopal, for the Appellant, 

Mr. S, К. Mukerji, for the Respondents, 

JUDGMENT.—This appeal arises out of 
in the winding-up of the 
Pioneer Jewellery Company; and the questions 
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of law, upon which we are invited to express 
our opinion, are :— : 

(1) Whether a person, to whom the 
Tquidator has transferred a payment order 
made by the Court under sestinn 1 Oof the 
Indian Companies Aet, VI of 1:82, azainst a 
eontributory, is entitled to -inv-kas the 
summary jurisdiction of the Court for the 
purpose of recovering the money dae feom 
the latter; and | 

(2) Whether the eirsumstansa that tho 
Company his bsen finally dissolved prevents 
the assignee from seeking relief from the Liqui- 
dation Oourt and renders it neeessary for him 
to bring an astion for the reecve"y of the 
money. - 

The Distriat Judge has answered bth the 
questions in favour of the assignee, and after 
hearing arguments we are not prepared to 
dissent from the view taken by the learned 
Judge. 

As regards the first question, it is to be 
remembered that the Oourt had already 
patsad a payment order in favour of the 
Liquidator, and itis c»needed that the latter 
would have bsen entitled to resover the 
money from the sontributcry by sking tbe 
Oourt to enforse that order in the same manner 
in whieh a deeree of the Ccurt made in a 
suit: ean be enforecd, ride section 163 of tke 
Indian Companies Aet, It is true that a 
psyment orcerís nota decrea, but that cection 
provides thatitis to ba өхөгпіва in the sama 
manner in which a deeree san be exesuted. 
There ів по valid reason why the person, to 
whom the Liquidator has assigned a payment 
order, shonld not stand in the shoes of his 
assignors, and should not avail himself of-the 
remedy which was open to the latter. Whether 
a.pereon who purchases the assets of а Company 
before any p:yment order has been mide in 
respect of those sssets should ba entitlel to. 
the summary ‘remedy rressiibod by the 
aforessid tesíi:n is а question which does not 
arite in this ease; and we do not, the:eforr, 
eonsider it nesessiry to deside whe'her the 
judgment in Doaba Bank v. Kundan Lal (1) 
which answers this questicn in the negative 
is a correct exposition of the law оп the 
subject. As pointed out above, the respondent 
in this case has got a payment order, and 
he asks the Court to exersice in his favour 
the same jurisdiction as it would have 
exercised at the in:tance of his predecessor- 
-.(1) -59 Ind,.Oas, 588; 18 P, W..R 1921; 8 L, L, J. 80, 
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in title, No cogent reason has baen showa 
for placing the assignee in a worse position. 

The second question is not free from dift- 
culty. Itis true that section 159 requires 
the Court to pass an order of dissolution. 
when the affairs of the Company have been 
complete:y wound up, and there is authority 
for the view that unless and until the order 
of dissolution has been set aside, ib prevents 
any proceedings being taken against the 
promotore, directors or officers of the Company 
in respeot of any misfeasance or breach of 
trust, or a creditor proving a debt against, 
the Јотрапу, tide, Halsbury’s Laws of 
England, Volume V, page 567. Eutin the 
case before us the Liquidation Court has 
already pasied an order of payment, and if 
that Court is in existence, there їз nothing 
in the law to prevent it from enforcing. its 
own order, Though the Company is 
defunct, the Court has not ceased to exist; 
and we cannot, therefore, hold that the 
learned District Judge had no jurisdiction to 
enforce the payment order made by him. 

For the afore'aid reasons we dismiss the 
appeal with coste. 

W. 0. А, Appeal dismiscel. 


PRIVY COUNCIL. 
` APPEAL FROM THE ÁLLAu4Div Higa Cover. 
January 24, 1999, 
Fresent i— Lord Baekmas'er, Lord Atkinson, 
Lord Carson, Mr, Ameer Ali and 
Sir Lawreno: Jenl ins. 
ARAB ALI KHAN alias ASHAN ALT 
KHANC--APPELLANT 
tersus 
MHAHMUD ALI KHAN alias AGHA ALI 
KHAN AND anotHe-—Reseonperts, 
Benami--Hegistered  partition-deed — Co-sharerg— 


Burden of proof- Limitation and adverse possession — 
Limitation Act (IX of 1908), Sch. I, Arts, 14 ', 144, 


The burden of proving that the grant of a share 
io & person by a registered partition-deed was 
benams for another lies on tho person alleging it. 
[p. 451, col, 1.] : 

To prove dispossession,a&nd adverse possession 
against such person clothed with all the insignia 
of beneficial ownership, very strong and reliable evi. 
dence should be required. Limitation against а co. 
sharer does not begin to run until his title is openly 
denied. [p. 45], cols. 1 & 2.] 

Apyeal from a cecree cf the Al'ababai 
High Ccurt, dated the 10.h November 915, 
reversing that of the Additional Scbordinate 
Judge, Cawnpore, 
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FACTS,—Ths appellant icstituted the 
pressnt suit for declaration of his 619 aud 
for pcssezsior, if the Court thought that he 
was not in possession. The Trial Julge 
decreed his elaim but the High Ucurt dismissad 
his suit on the ground that he failed {o 
prove eatisfactorily that he was in receipt 
of rents or profits within twelve years prior 
to sait. Hezcə the present app eal. 

Tha faats are fally set out in the judg. 
ment of the Judieial Committee, | 

Mr. Narusimham, for the Appellant.—The 
appellant bases his title upon the registered 
partition-deed of 1889, In pursuanee of 
that deed, the appellant's name was entered 
in the revenue registers on the joint appli- 
sation of all the parties to the deed. This 
entry was eontinued and not ehallenged till 
19014 when the respondent applied to have 
ihe appellant/s пате struek out from the 
revenue registers, The ground alleged was 
that the appellant’s name was entered in the 
partition-deed of 1889 benim? for Panah 
Ali Khan through whom the respondent 
elaims the property, The plea that the 
appellant never received rents nor profits 
of the property in dispute is opposed to the 
several statements of Panah Ali himself 
b.fore 1£05 and the aseounts produced in 

: the васе. Tke:e aesounts show that the 
= agents of Panah Ali and the appellant remitted 
.*moneys to b:th of them on ascount of the 
eollections from the suit properties and they 
were admittedly sigrel by Panah Ali and 
the appellant. No adverse, possession was 
set up before 1£04 and the suit was institut- 
ed in 1911. Aeacrdisg to the partilion deed 
of 1889 the appellant was entitled to a 
one-third share and Lis name sontinnes on 
the revenue registers for sash share to the 
present lime. The onus ofproving that the 
appellant was only а b:namidcr ів on the res. 
poncent. Наг Singh v, Gurmukk Singh 
üeeided by this Bcard on the 29th January 
19.8 and f£ uthali Moothavar v, Peringati Kuns 
harankutty (5), There was no proof atall. The 
High Court judgment is а: са! to follow. It 
ssems to Lave besn based cn the suppo 
sition that the transection of 18:9 must 
haee bzen of а tenami eharecier. That 
is c'early wrong. The reason given by the 
respondent and Panah Ali bsfore bim, to 
. (1) 56 Ind, Cas, 451; 48 І, A, 895; 44 M. 888i 14 L. 
W. 721; 0921) M. W. N. 847; 41 M. L. J. 650; 20 M, 
T, T. 4% 26 0, W. N. €68; 24 Bom, L. В, 669 (Р, C.). 
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bave the appellant’s name entered in the 
partition-decd, was that Panah wanted to 
defrand his brothers and gct a larger share 
for himself. Bat Panah even after the 
death of his brothers admitted that the 
appellant was his so sharer, 

Mr. Dunne, К. О, (with bim Mr. Dub: ‘), 
for the Hespondents.— The High Oourt had 
not gone into the material point. Our sate 
is that the appellant had no title whatever 
and that he was only a Lenamz?ar for Parab. 
He was rever a sc-sharer. The Trial Court 
held against na on this poirt. The High 
Court had not found upon if. It had not 
gone into the question whether the transas- 
tion evideneed by the partition deed was real 
or not. The fast that the appellant was 
never paid rents or profits is sirovog evidence 
that he was not a so sharer. 

[Loen Buoxmaster.—Yon eannot prove 
the benam? nature of the transastion without 
asking us to assept the reason given by your 
elient that he was sommitting a fraud. 
` Mr. Narasimham for the Appellant was 
not called upon to reply. 

. JUDGMENT, 

Lorp Arginsox.—This is an appeal from 
a judgment and deeree, detsd the ICth 
November 1915, of the High Court of Judi- 
eature at Allahabad, which reversed a: jadg- 
ment ard Сөєтєө, dated the $0.h April 
1918, of the Additional: ‘Subordinate Judge 
of Cawrpore, 

The action out of which the appeal has 
aricen was an ejes{ment brought by Arab Ali 
Kban, the appellant, io recover possession cf 
eertain property, deserited in a list attashed 
to tke plaint, Tke defendants filed separate 
written statements in the usual course, In 
addition to denying the plaintiff's elaim, 
they pleaded, (1) that the transaetion em. 
bodied in a eertain partition.deed, dated the 
13th Mareh 1889, was, on the part of bis 
grand uncle Рапећ Ali Khar, а berami 
trancastion ; (2) thatit was never aoted 
upon or given effeet to, ard was void; and 
(3) that the plaintiff never had possession of 
the property in dispute and that his elaim 
wes barred by limitation and adverse poa. 
section, Several issues were framed upon 
these pleadings by the Additional Subordi. 
nate Judge of Cawnpore. Of these the two 
following are the most material for the pur- 
poses of’ this appeal, (1) Whether the 
takeimnama, dated the 13th Marob, 1889, 
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was an agreement by way of family settle- 
ment and was enforeed; (2) the compound 
issue ‘whether or not the plaintiff was in 
possession of the property sued for within 
twelve years prior to the institution of the 
suit, whether the defendant and bis pre- 
desessors have been in adverse possession 
of it for more than twelve years, and whe- 
ther or not the suit is barred by limitation. 

On the first issue this learned Judge found 
that— де 

“The partition deed of ths 13th Marsh 
1889 was ап agreement for sonsideration 
and was entered into by way of a family 
arrangement, and that it was substantially 
enforeed by the parties thereto, although 
the oral Will of Ummed Ali Kban mention: 
ed in the deed might never have existed or 
was never made.” 

Оа the sesond issue he found in favour of 
the plaintiff that his suit was vos barred by 
time, and made a deeree for possession of 
all the properties mentioned in the list B, 
annexed to the plaint, with the exception of 
one Chilaura, and as to another, Garwal, he 
gave the plaintiff a deeree for a 4 annas 
share. On appeal to the High Court .of 
Judieature at Allababad, the learned Chief 
Justiceand the Hon. Muhemmad Rafique, 


asted upon and was a valid instrument, but 
reversed the deoree of the Subordinate Judge 
on the ground, as stated in their judgment, 
that it had been shown to their satisfaation, 
that the plaintiff had never received any of 
the rents or profits of the laud sought to be 
resovered, but that these were always reeeiv- 
ed by Panah Ali Khan for his own use and 
benefit, They, therefore, allowed the appeal, 
get aside the decree of the Court below, and 
dismissed the plaintiff's suit with costs in 
both Courts. 

It is not very clear to their Lordships 
whether the learned Judges of the High 
Court meant to hold that tbe transastion 

* earried out by the deed of the 13th Mareh 
1889 was as between Panah Ali Khan and 
Arab Ali Khan a mere benamt transastion, 
Arab Ali Kban being the benamidar; or 
whether the plaintiff's right to reeover the 
property in sail, even if he were the absolute 
owner of it under this partition deed, was, 


H 


owiog to the non reseipt of the rent and 
` profits of it, barred by limitation, : 


Judge, thereof held, apparently, that the. 
deed of the 13:h Maroh 1589 had been 


(1932 


From the following passwge in their judge 
m3nt their Lordship: nra iaoliaad to thiak. 
that they took the latter visw:— 


“The defenes sannot elaim that the deed, 
was never asted upon at all. It undoubtedly 
was aoted прэо fully with regard to Fazal Ali 
Khan and Madad Ali Kbav, two of tha 
brothers of Ummed Ali Khan. It was asted 
also in respeat of the plaintiff Arab Ali 
Khan to this extent, that mutation of names 
wa: made in hia favour in assaordaree with 
its terms. We think that this case should be. 
desided in the plaintiff's favour if we ean 
find on the evidenes that he was in reseipt 
of the renís and profits either direet)y or 
through Panah Ali Khan. On the other 
hand, we think that the plaintiff's suit should 
be dismissed if we eome to the eonelusion 
tkat he never received these rents and profits 
but that they were always reeeived by 
Panah Ali Khan for his own use and henefit,, 
It is not pretended that Panah Ali Khan 
Btocd in loco parentis to Arab Ali Khan, 
They may no doubt have been (and there is 


“reason for believing that they were) on 


friendly terms. In fasttha 4253 of Panah Ali 
Khan was that Arab: Ali Khan had agreed to. 
lend his name with aview to Panah Ali: 
Khan getting a larger share in the estate 
of Ummed Ali Khan than he would have. 
got underthe Muhammadan Law. But Arab. 
Ali Khan did not live with his uncle Panah 
Ali Khan. In-his evidence he stated that 
he bad lived with h's ‘mother, father and. 
grandfather.’ He also said that after the. 
death of Ummed Ali Khan bis business 
w-sdone by Panah Aji Kban and Fezal Ali, 
Khan. We mention this because if we tad 
found that Arab, Ali Khan lived . more 
or less jointly with Panah Ali Khan, the. 
receipt of the rents and profils by Panah 
Ali Khan might be said to be the reecipt, 
thereof for himself and Arab Ali Khan. 
This, however, is not the plaintiff's «2:16; 
With all respeot to the learned Judges. 
of the High Ооо, their Lordships ara 
unable to eoneur with them in thinking 
that the evidence, when sarefully examined, 
established either that Arab Ali Khan was 
by the deed of the 13th Mareh 1889 cons 
stituted in respect of the property in suit 
merely the benamidar of Panah Ali Khan 
or that his right as plaintiff in this.ejeet- 
ment to recover that property was barred 
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"The relation in which the 
par:iss to this deed stood to eash other 


is 


shown Бу the following pedigree :— 
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Ummed, Ali Khan, the eldest son of Wali 


Bakhsh Khao, died ehildless оп the 26th. 


February 1888, leaving his thras brothera 
surviving him, Aulya Begam, his 
the grandmother of Arab Ali Khan, pre-, 


deceased her brother, Ummed , Ali Khan. 


The plaintiff was consequently | mot one of. 
the heirs of the latter, 


sister, 


44? 


On tke llth January 1889 the three 
brothers, Panah Ali Khan, Fazal Ali Kban 
and Madad Ali Khan, executed an agree- 


-ment by which they granted a maintenance 


allowance io one Najaf Ali Khan, and his 
heirs, and charged the property left by 


Unmed Ali Khan deceased with the 
payment of this maintenance allow: 
ance, On the 13th March 1889 the same 


three brothers and Arab Ali Khan execute 
ed the deed of partition by which they 
divided amorgst them this same properly, 
a 4-annas share in Mauza Mandauli, part 
thereof being allotted to Arab Ali Khen. 
This is the property in suit. 

. It is rot suggested on bekalf of avy. 
person interested that Ummed Ali Khan 
deteased ever made a written Will in favour 
of Arab Ali Khan, but, with a view pcs: 
Bibly cf ga'ning priority over the charge 
upon tke property of the deceased imposed 
by the deed of the lith January 189, 
it hes beenstoutly and persistently contend- 
ed by Arab Ali Kan, and aprazently by the 
brothers of the deceased, tlat tke litter 
made an oral Will whereby he, amongst other 
things, devised to Arab. Ali Khan the 
property in stib, The deed of partition of 
the 13th Marci 1€89 purports to be 
made to carry ont this ors] Will, but in 
neither (his care ror in the several other 
suits- referred to in this case has this story 
as to the taking of an oral Will been 
accepted. Severel schedules, siyled “speci- 
fications,” are attathed to tte partition 
deed of the lith March, 1889. One of 
them deels with the enumerated annas of 
Marza Mandali, with Gadhiwa Majhgawan, 
permanent and fluctuating, of Ummed Ali 
Khav, all situatein Pargana Ekdala, distrist 
of Fatebpur, with Paharpur Mahal Ummed 
Ali Khan, Chak Teni, situated in Pargana 
Hatgaor, Khas Manpatti Adhar Singh Taraf 
Zorawar Singh, Ladhaura and Khairi Rawat, 
all in Pargana Hatgaon, and with Sichauli 
Paragane, Distrist Fatehpur and Ranipur 
Pargana Dhata, Distrist Fatehpur, These 
names become matters of importance in 
dealing .with the accounts of insome and 
expenditure for the year 1893, whieh have 
beeu given in evidence, The Government 
revenue of them is stated to be Hs. 2,032. 4.0, 


' This schedule is headed thus — 
“Specification of the property whioh. sbail, 
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remain in ,proprietery po-session of Fazal 
Ali Кһар, Panah Ali Khan and Arab Ali 
Khen alics Ehean Ali Khan. withont the 
participation of Madad Ali Khan who shall 
have nothing to do with it.” 

Another schedule, dealing with property, 
-¢he Government valastion of which is 
stated to be Re. 1,044 is headed thus :— 
` "Speeifiaaiion of the property which shall 
remain extlusively. in proprietary pos:es- 
sion of Madad Ali Khan, and with whisk 
Fazal Ali Khan, Panah Ali Khan and 
Arab Ali Kban alias Ehsan Ali Khan 
shall bave.no concern.” 

A third, desling with property the Gov- 
ernment velaation of which is valusd at 
Вв. 43¢-13.0, is headed thus:— —— 
` "Speeifüisntion of the property whish shall 
remain in proprietary possession of Fazal 
Ali Khan without the participation (of any 
person) and with which Madad Ali Кап, 
Panah Ali Kban and Arab Ali Khan alios 
Bhean Ali Khan shall have по consern. This 
property was given to Fezal Ali Khan by 
Madad Ali Khan in bis lifetime," e 
` The parties interested in this transaation 
(reated it in a most busirese-like ` way. 
In April 1889 these three — ao-sharera pres 
sented a petition to the Assistant Collestor 
of the Distriot‘of Fatehpur, resiting that 
an order for the eniry'of the rames cf 
the petitioners, and of Madad Ali Khan,’ 
in place cf tbe name of Ummed 
Ali Khan, had in the year then surrent 
been paesed in respeet of the village named 
in the title, 7. e. Msndauli permanent 
Mahal Ummed Ali Khan Pargana Hkdals, 
that the mutual dispute had been settled 
ander a eompromiise dated the 13th Mareh 
1889; that the share of Midad Ali Khan 


had’ not been nainteired in respest of this 


yi and otker villages with . the’ ex- 
Do of certain villages named thereafter; 
that only the three petitioners were. in 
: ior; 
Чыр presented, lt is еп prayed that 
the names cf these petitioners might be 
entered іп: equal shares, and the namie of 
Madad Ali Khane'reck cut. There is then 


ídded the note: “Ihe- deed of compromise. 
is filed with the record of the case relating’ 
tò Малда Mandauli" The names of the three’ 


petitioners are then given, and they, are 
deseribed as Z»mindars іп’ poscession of the 
village. A black is left for the name of 
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and that, thcrafore, the appliea- 


(1992 


the village because, presumably, it: bas 
been elready stated, is P 

On the'4ih May 1889 the “Assistant 
Oolleetor made an order on this petit/on 
by whioeb, after reoiting a&mcengst other 
things that -Madad Ali Kbap, Fezal Ali 
Khan, Panah Ali Khan ‘and Arab Ап Khan 
bad been summoned through the Collector. 
of the Allahabad  Distriet for the 26th 
April 1880; that acoordingly Panah Ali 
Khan, for himself ard on kebalf of Fezal 
Ali Kbav, and Ghazi-{Bakhsh, General 
Attorney of Arab Ali Khan, Karim Bakhsh, 
General Attorney cf Madad АН Khan, 
presented themselves and stated that Madad 
Ali Khan was no longer in pcssession of 
the properfy named, that Fazal Ali Khan, 
Panah Ali Khan, and Arab Ali Khan 
were in pcssessicn cf tke property in equal 
shares, and that. the names of the:e 
persons should . be entered aceording -to 
possession and the deed of partition; that 
none of the :pazties produced witnesses in 
proof of .pocsession, bnt that if appeared 
from the registered document that possession 
had keen delivered; that the term of 
notice had expired and ro one had taken 
objeciono; and farther -recifing ‘that the 
Assistant Collecicr was of opinion that 
according to’ tbe ` partition deed the name 
of Madad Ali Khan shonld be expunged 
and the names of Fazal Alt Kian, Panah 


„Ali Khan, and Arab Ali Khan shonld be 


entered up against the aforesa/d' property, 
and that the reeord cf the case ‘should be 
tent tothe Pargana officer for proper orders. 
On the 28rd June 1889 an order was 
made by the Assistant Collestor direeting 
the mutation to be effected, Я 

Thus, by the proncuneement .of the 
ihree survivirg brothers. of Ummed Ali 
Khan ‘deeeared, Fazal Ali Khan, Panah Ali 
Khan, and Arab Ali Khan, "were by these 
prceeedings based upon the deed ‘of the 
18th Mareh 1889 treated'as dnd répresented 
to be the absolute duly registered owners 
in equal shares. in possession of this Mauza 
Mandauli. In the judgment of the Sub- 
ordinate Judge at page 418 ‘the following 
paecage is to be found:— . PT AES P 
с “It in‘ «oneeded in’ argument, and oannot: 
of sourse te denied, that co far. as the 
three brotkera ‘cf "Ummed Ali: Khan' 
namely, Fezal Ali Khan, Panah Ali Khan, 
acd Madad Ali Khan, ‘weve eonserned, the’ 
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deed ‘in question was а family settlere rt 
and was earried inta effest, oash brother 
taking possession of the property allotted 
to bim under the deed.” y 
On the 20th June 1889 Fazıl Ali Khan 
and Arab Ali Khan exesuted a power-of- 
attorney sppointing one Lila Har Pershad, 
their Attorney, to, amongst other. things, 
grant leases to their tenants in respect of 
their .Zsmindari property, make collections 
in aud manage the same, In this dcou- 
ment, which was duly registered by the 
; Spesial Sab-Registrar of Allababad on the 
20h June . 1889, Fazal Ali- Khan and 
Arab Ali Khan are deseribed as Zemindars 
of villages in the D'strist of Fatehpur, i in 
Cawnpore, and Allahabad, while in the де. 
position of. Panah . Ali Khan, datel the 
14: .Јају, 18)1, made in a suit instituted 
by him against S^ririu Bsgam, he distinc: ly 
states that “Ahsan Ali Khan (whieh ig 
another name for Arab Ali Khan) is. my 
eo-sharer, My. brother has given him ‘в 
4.annas share.” There is no suggestion in 
this deposition of Arab Ali Khan's being 
merely. his benamidar: in respeet of this 
4 annas- аге ог. any other share. 
„In the. khewats of , this Mauza Mandauli 
fot: the-. eonclading © portion of the year 
1889 Рал Ali Khan, Panah Ali Khan 
and. Arab Ali, Khan are stated. to be 
sharers: in equal shares of: ; the, Mauzi. 
In ‘the. colamn for . remarks "the dealings 
with the Mapvzy are set out.in detail, It 
is ‘stated that. by order of. the 23rd Marah 
. 2889 the name of Ummed Ali Khan 
deceased: was struek out and the names 
of Madad Ali, Khan, Fazal Ali Kohan, 
Panah “Ali Khan, and Arab Ali Khan were 
entered. in. equal:shares; by: right of ins 
heritanee, and that by. ‘and under the 
the sesond.order, dated the Sth. May 1889, 
the name of Madad Ali. Kian was atxask 
off and the names of Panah Ali Khan, 
Fazal Ali Khan, and Arab Ali Khan were en- 
fered in equal shares, according. іо -mutual 
agreement, These are official doeuments, 
and weight must be given to them, at.all 
events as to the reputed rights and inter- 
ests of. Arab Ali Kban in this Manza, . 
In the judgment, delivered . - on the 
18% July 1906, of the Additional Com. 
missioner of Allababad on the applisation. 
of Mahmud Аі :Коап to have tho. name, 
of Arab Ali. Khan removed from, the 
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hhewai in  respest of hia 5-annas and 
4-pies of this Manz», he states that Panah 
Ali Khan was then alive, and astually 
played the part of head of the family; 
that Fezal Ali Khan was dead, leaving a 
widow, who had re married; that Madad Ali 
Khan was also dead, and had lefta вор, 
the applisant, who was a minor, Panah 
Ali Kban heing his guardian; and that 
until the suit in whieh judgment was given 
in Saptember 1904—7. e, for а period of 
sixteen years—the legality and genuineness 
of Arab Ali Kban’s title жаз never donbted 
or impugned by any of the parties son- 
serned ; and that Arab Ali Khan during 
all that time was recorded ан а 5 annas 
4-pies sharer, and that his title to be so 
reeorded was never sontested till the 4th 
September 1901, The Additional Commis. 
sioner then proseeds to explain how Arab 
Ali Khan, being thus attacked, caused, on 
the 25th Ostober 1904, asa eounter move, 


.&snit against Panah Ali Khan, Sayed Kara- 


mat -Huesain, the Lambardar, Shirin Bagam 
(the widow of Fazal .Ali Khan) and Bakhsh 
Begum (the latter woman's sesond husband), 
to resover the sum of Ra. 277.14.6, the renta 
and profits of his share in Mauza Mandaali.; 
that this Lambardar had purchased from Panah 
Ali Khan on the 30th November 1£95 the 
laiter's share of 5 annas and 4-pies in the 
Mauza; that the purehaser then besama 
Lambardar; while Panah Ali Khan was no 
longer .reeorded as eo-sharer in the Mauza. . 
This suit of Arab Ali Khan's was dismissed 
not at all on the ground that he was not - 
the. bevefisial owner of his share of 5:annas 
and 4-pies in the Mavza:Mandauli, but besause 
the Lambardar proved that-he had elways 
.peid the renta and profits of the Mauza te . 
Panah Ali Khan with the conaent of Arab. 
Ali Khan himself, and -that, therefore, he 
eculd not be required to pay these suma 
twice over. Arab Ali Khanin this suit made , 
в deposition in whish he stated that after the . 
death of Ummed Ali Kba», Panah Ali Khan 
was managing member of the family and waa . 
appointed Lambardar.;. that he eontinued to, 
make eollestione, and paid him, Arab, the, 
profits of his share, until September 1904; 
that he did not remember К: he ever got the 7 
profits of this,very property in dispute (2.6 , tha 
5-annas 4 pies share of Mandauli) from Panah 
Ali Khan, .besause be used to reveive prois 
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eollectively, Нз reseived profits for the last 
time óight or nine months later, that is to 
say, May 1905. This ie a most important 
statement having regard to the accounts to 
whiob áttention will be drawn presently. -It 

: will b» observed: that Panah Ali Khan took no 
steps to have Arab Ali Khan deslared his 
репа: јат for the 5 annas 4-pies share; to 

` whieh the latter eliimed to be entitled, He 
submitted to have his name removed from 
the register as ons.of the so-sharera, although, 
‘as he subsequently contended, he was then 
*: banefisially entitled; in addition, to the share 
„5 registered in the name of Arab Ali Khan, 
& this bam tar, © : . 
27 Their L:riships cannot quite ooneur in the 

* view taken by the High Court эз. to ike 
> reasons assigned by Рапаһ` АЧ Khan fcr 
* having &esured a grant in tenami to b» madé 
-ito Arab Ali Khan. It wásnot merely, as 
~ they apparently supposed, for the purpose of 
. Bömring for himself a. larger share of the 


· -@state of his deseased brother than he would : 


› ‘have got under the Mahammadan Liw. If 
‘the grant was made in benamiat all it mirt 
' hava besn-male, (heir Lordships think, for 
' ithe purpose of, by в mean ard knavish trisk, 
:defrandi&g:óne or both of his brothers, f 
. tı both of his. brothere, Madad and Fuzal, wera 
: aware of the alleged nature of the gift, thon.it 
"waB-perfeetly unnesessary to` resort to.a 
baü, grant.' The inereased share’. Panah 
'idesired to seoure sould readily and would 
nathrally have bsen given to him expressly 
by the terms of the deed. There was no 

` “need for consealment ог sontrivanse. If they 
‚гаі not know of his devise then the brothers 
!ı must, owing to their ignoranee, have been 
tudefrauded of some portion of their rightful 
:Shares by ihe bringing in of the белйт 
!'wrantcee. Owirg to the eonfliot of evidence 
‘which exists upon these crueial points, Panah's 

'. sonduct, as rcflaeting on his good faith and 
*-redibiliy, besomesa matter of importatice, 
' afri ‘a deposition made by him in a anit institut. 

+ “gd іп 1909 by the heirs of Najaf Ali Khan, 
‘Pansh AH Khar, Arab Ali Khan and 
Марипа Ali Khan to recover the maintenanse 
^. allowarcs originally granted to the deseased, 
. ‘he gives his own' асгоппі of the transaction. 


'' He cays thet Arab Ali Khan was the son of- 


-. his sister-in-law, his name was inserted in 
uche desd of partition that he (Panah) ‘might 
+ "get & larger share, and again he ssya:— 

+ 4 Ommred Arab Ali Kban's name to ‘-bo 


^ Khan’s death,” 


| (19% 


entered in crder that Т might secure а larger 
sbare than those of ігу brothere. There was 
no dishonesty about it. It was а matter 
among brothers. I жаз the youngest of all 
the brothers. I had two brothers, Madad 
“Ali Khan ard Fazal Ali- Khan, Madad Ali 
Khan had reparete property. Fazal Ali 
Khan agréed that the name of Arab’ Ali 
Khan might be recorded, Madad Ali Khan 
tock his ‘ahare of- the property and b:eame 
separate one or two months after Ummed Ali 


е 


Both Madad: Ali Khan and Fezal Ali Khan 
were dead at the éime this deposition was 
made. Thera is no resord in зру of the 
legal proczedings,whieh are proved in evideneé 
in th’s сате, that either of the bro hera gave 
any evidence cr madé any efatenient corrob" rat. 
ing this story of Panab Alr Khao’s. If by 
the werd “ recorded”? hé meant recorded in 
the register, then it wou'd goto show that 
Fezal Ali Khan thought that Arab Ali Khan 
was a genuine во sbarer with hiw, rather 
than a mere- benamidor for hia brother. ` 1f, 
on the- other hand, hà meánt- by recorde?, 
inserted in the deed of -partitiop, the ttory 
is searcely "eredible, because if the brothers 
agreed that Panah should have а double 
share, nothing was easier than ‘so to provide 
in the partition deed. If, Arab Ali Kban 
was made a benamidar Ёог:Рараћ Ali Khan, 
it eould obly Have beén forthe purpose of 
over reaching one or both cf his (Panah’s) 
brothers, and secresy was essential to: effest 
that reeult, In addition, he stated in this 
deposition, that Arab Ali Khan did not’ get 
any portion of: the’ profits of the property, 
that hé never gave him (Arab) a pie of the 
profits. Arab Ali Kbapr, however, says; on 
the other hand, ‘as bas been already pointed 
out, that lie was paid these profits not distinet- 
ly and separately, but eolleetively. peo 
* There is no proof whatever in the mass of 
evidenee produeed in the eace that Arab. Ali 
Khan ever etood to Panah in ary: relation 
other than that of eo-sharer with him in this 
Mánuzi Mandauli, ‘which sould make Panah 
liable орау him money, Yet in the states 
ment of account givenin evidenee, sonsiderable 
sums of money are taken oredit for by the 
ágent who furnished these ageounte, as having 
been remitted’ to Panah Ali Khan and Arab 
Ali Khan, Most‘of these aesounte deal with 
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the  insome from Ohak Төш, but the 
interest of Ummed Ali Kban in the Mahal 
of Chak Toni is aesording to the  speei- 
fisation already referred tə, given by the 
dead of the 13th Mareh 1889 to the 
three oo-sharere. The same remark refers to 
Exhibit No. 1, an ascount dealing with the 
insome from Khas Mau. It also is inslnded 
in this, spesifisation, The eredits in these 
acrounts kezin with a sum of Rs, 47.14.7 
stated to be remitted to Arab Ali Koan 
and Panah Ali.Khan, Nexta sumof Rs. 
58 12-7, next aoredit of Rs, 338.15.6, next 
Rs, 41-26, all similarly deseribed. The 
'Besount in whiah these items appear is 
signed in autograph by Panah Ali Khan. 
„Тһе next is à sum of Rs, 58.12.7 similarly 
remitted, There are several other items of 
the same kind, and ultimately an entry of 
в sum of remittance to Panah Ali Khan and 
Arab Ali Khah of Rs, 5,208-8.0. 
3 ‘These atoounte, embrasing as they do the 
ingame derived fromsomecf the properties 
(granted fo: the three o»-sharere, strongly 
E E e Arab Ali Khan'setitemont that 
lise the income of his one.third 
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a and given inevidenee ; but Arab 
Ali Khan distinsily swears he was paid 
collectively the rent and profits of his share 
up to 1904, only seven years before the insti. 
tution of the present cuit, 

Onturning to the khewat for the. elosing 
“period of the year 1889 of the. Mandauli, 
Panah Ali Khan, Fazal Ali Khan and 
Arab Ali Khan are named asthe so.sharers 
‘of this village in equal shares. - Similar 
entries are made in the khewat for this 
Mauza for the year 1892 and subsequent 
.yeare. 

The burden’ of proving that the grant of 
в ons-third share in this Manz. made to 
Arab Ali Khan was made to. him as 
‘bsnamidar for his brother rested upon the 
respondents, , In their Lordships’ view they 
have utterly failol to adduse any satisfactory 
or reliable evidenee to diseharge that burden. 
Neither do they think that it has b»en satis. 

. fastorily, shown that Arab Ali Khan, slothed 
as he had been with all the insignia of a 
beneficial ownership in possession of this 
one-third share, was before 1904, if even 
. fhen, dipasseszed of the possession of it, or 
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that he bas eeased to be in possession of it, 
Néither are they of opinion that the res. 
pondents or their predesesaors have been in 
adverse possession of his shave. 

Neither the 142 nor the 144 Artisle of the 
First Sahedule of the Indian Limitation Ast, 
1908, therefore, applies, &nd the statutory 
period of twelve years preasribed by those 
enastments had not eommenead to run (if at 
all) before the year 1904, The plaintiff's 
remedy is, therefore, not barred by eff ixion 
of time, Their Lordships are accordingly of 
opinion that the desree appealed from was 
erroneous and should bs reversed, that the 
decree of the Subordinate Judge was right 
and shonld be restored, and that this appeal 
sbould be allowed with eosts here and below 
and they will humbly adviéé His Majesty 
aesordingly. 


8, D, Apreal allowed. 


Solicitor for the Appellant.—Mr. Douglas 
Grant. 

Solisitor for the Respondent.—Mr. Hy. S, 
L, Fol:k, 


PATNA HIGH COURT, 
APPEAL FROM Овтагка, Ойбек No. 15 or 
` J919, 
Marah 7, 1922, 
Present : -- Мх. Justica Das and Mr, Justiea 
Adami, 
Kuar Sri RAMESHWAR NARAIN 
SI aQH-—APPELLANT _ 
veraus ' 
Hau: RIKNATH KOERI—HRzrsrospusTt. 
~ Transfer о} Property Act (IV of 1882), вв. 122, 128, 
130— Gift —Oral gift—Proof —Rent arrear and current 
due~—Actionable claim, transfer of —Evidence consistent 
with allegation of plaintiff and denial of defendant 
Plaintiff must fail—Maintenance grant, nature of— 
Savings, when accretions, 


The rent arrear and current due, being actionable 
claims, cannot be transferred by word of month, 
a transfer can only be effected by means of an 
instrument in writing in accordance with the provi- 
sions of section 130, Transfer of Property Acl. 
[p. 453, cols. & 2.5 

An oral gift must be proved by satisfactory oral 
evidence by the person who relies upon sucha gift, 
[р. 454, col. 1.] 

A mere intention io give does nob operate as a 
gift, there must be (1) a transfor of property and 
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(2) an acceptance by or on behalf of the donee in 
accordance with sections 122 and 123, Transfer of 
Property Act. (р. 46U, cols. 1 & 2.] 

Under section '23, Transfer of Property Act, the 
delivery required in the cage of gift of moveables is 
that described in section 90 of the Contract Act, 
[p. 460,‘col 2.] ' | А 

Godts v. Rose, (1855) 17 C. В. 229; 189 E. B. 1058; 
25L, J. О. P. 61; 1 Jur, (N s.) 1178; 4 W. В. 123; 
26 L Т. (o. s.) 240; 101 R. В. 663, referred to. 

Where the undoubted evidence, is consistent both 
with the allegation of the plaintiff as with the 
denial of the defendant, the plaintiff must fail. 
Гр. 468, ‘col. 2.] А : . 

The substance of a maintenance grant is that ib 
is the, rents, issues and profits that are alienated 
and not the immoveable properties ont of which 
such rents, issues and profits arise,which remain the 
реву of the grantor and annexed to his estate. 

р. 459, col.2] . — - 

In order that there may be accretion there must 
‘be an estate to which the accumulation may acorete. 
"Therefore, where a female is in possession of certain 
villages not ава Hindu widow, but aidera lease 
granted to her by her husband, she has no estate in 
the villages, but only a maintenance grant, and her 
savings or accumulations would vest in her heirs and 
not follow the properties from which they arose, 
Гр. 45Р, col. 2.] . : 

Isri Dutt Koer v. Hansbutti Koerain, 10 C, 894; 10 I. 
A. 180; )3 О; L, R. 41€; 7 Ind Jur 557; 4 Sar. Р.О. 
J. 469; 5 Ind Dec, (х. s) 717, referred to. 


Appeal from a decision of the Sabordirate 
Judge, Ranchi (Hazaribagh). 


Mosers. P. O. Manuk, 8, К. Bhattacharjt 
S, N. Polit and B, О. De, for the Appel. 
lant. > 
` “Messrs, E. B. Duit,^A. T. Sen, Ё,.М. 
Mullick, and 8. N. Boy, for the Respondent. 


JUDGMENT. 

Das, J.-— The main‘question which we have 
fo deal with in this appeal is whether there 
was a verbal gift of the eash balarc3 stand. 
ing tothe credit of Rani Ram Kumari at the 
time of ‘her death by Raja Ram Narain 
Singh of Ramgarh in favour of his wife, 
the plaintiff. The admitted fasts are thess: 
On the «2nd of December 1897. Raja Ram 
{NamP) Narain Singh, the father of Raja Ram 
Narain Sihgb, and the father-in law of the 
in favour of his wife, Rani Ram Kumari. 
These villages were subzequently plased in 
sharge of the defendant who happened to 
be the younger son of Raja Ram Narain 
Singh. It will be convenient to describe 
these villages as Ram Kumari villages tò 
distinguish them from the villages which 
Raja Ram Narain, about the ramo time, 
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granted tothe plaintiff send whish were 
алво ylieed in eharge of the defendant. 
-Rapi Rem Kumari diéd on the 26:h November 
1910 and thereupon the Ram Kumari villages 
reverted to the Raj of which the title was 
then vested in Raja Ram Narain. On the 
l7:h June 1911 Raja Ram Narain made a 
gift of the Ram Kumari villages to the 
plaintiff and placed them in charge of the 
defendant, The plaintiff - alleges that, ‘on 
cr sbont thel7th June 1917, Raja Ram 
Narain madea further gift to ber of the 
eash balanee standing to the eredit of Rani 
Ram Kumari at the timeof her death, and 
it is her ease that the defendant is bound to 
render an aesounb to her of his dealings 
with Rim Kumari villages for the purposes 
of ascertaining what that eash balanse was. 
The defendant in hig written’ statement 
denied that any gift of the oash balanes waa 
шабе by Raja Ram Narain. im favcur of 
the plaintiff. The Jearned Subordinate Judge 
has found in favour of the plaintiff and 
bas direeted an séscunt to be taken of the 
dealings of the defendant, with the estate 
of Rani Ram Kumari for the purpose of 
assertaining what the eash balanss was 
at the date of the death of Rani Ram 
Kumari, ` 

Before dealing with the evidense in the 
ence, it will be nesessary to  eonsider the 
васе whieh the plaintiff has made in her 
plaint, Her ease isfully set-ont in the 3cd 
paragraph of the plaint and is aa follows :— 
“That in the meantime, Rani Ram Kumari 
died in 1£67 Lambat and all the moveable and 
immoveable properties reverted sesording 
to law and ussge to the Raj; that is tosay, 
the Raja- for the time being, the plaintiff's 
hasband, Бегае the malik of the properties 
left by her and -be used to affix his seal and 
signature on the reseipte, eto., for sometime :; 
and he allowed all the properties, eollestion — 
of rent, arrear and eurrent, sollestion in 
sash and kind, the colleetion papers, in short, 
everything to remain in the defendant’s 
hand. Sometime after, in 1968 Sambat,.the 
plaintiff's husband made. a gift of all 
the properties left by the said Rani Ram ' 
Kumari, deseased, ineluding the іле in 
sash and kind, the rent arrear and surrent 
due till 1967 Sambat to the plaintiff ; he 
exesuted a khorposhnama in respest ‘of the 
mautahs, From that time the plaintiff 
beseame the malik of all the properties 
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ineluding the savings in «ash and kind, men- 
tioned above, and all the papers eonneeted 
with the said. properties. The properties 
belonging to the plaintiff were from before 
under the management of the defendant and 
she allowed those properties as well to remain 
under his management and he aeted as 
manager till Katik 1970 Sambat; when he 
had, for some reasons, to ba removed from 
the management of all those properties" 
Тһе sase as made in the plaint eerteinly 
suggests that the gift сЁ" the tahvil in eash 
and kind, the rent arrear and surrent due 
till 1967 Samb.t " was made as part of the 
transaetion by whieh the gift of the villages 
was made. This ease, however, was abandoned 
at the hearing and. it was then suggested that 
although the gift of the villages was madeby 
& registered doeument on and bearing date the 
17th June 1911, the gift of the eash balanse 
was made orally though made on or about the 
17th Jane 1911, Indeed, the abandonment, 
of the ease made in the plaint besame 
inevitable when it was diseovered that the 
registered instrument ereating the gift of the 
villages eould not be wonstruedsoas to include 
“the £ahtil in sash and kind the rent arrear and 
earrant due till 1967 Sambat". The learned 
Vail appearing for the dsfendant protested 
. that, on the pleadings, evidenee as to the 
oral gift was not admissible; but the learned 
Subordinate Judge overrnled the objestion 
and allowed the evidense to ba led in regard 
to the alleged oral-gift. 

1n my opinion the ease of the oral gift is 
inherently improbable. It is admitted that 
there was a registered iotrament ia regard 
to the gift of the: villages. It is admitted 
that the gift of the sash balance was part 
of the transaetion whieh resulted in the gift 
of the villages. There is no explanation 
whatever why the gift of the sash bilanee 
should have been made ocally when there was 
no lask of opporf£unity to make it by .the 
dosument which brought into exiatenca the 
gift of the villages, espesially when it is 
ramembared that во farat least as part of 
the gilt is concerned, it could only ba effes!ed 
by an instrumentin writing signed by the 
donor. Thealleged gift was of “the ам 
jn eash ard kind, the rent arrear and воггепё 
dae till 1967 SambatJ' It is true that we are 
not in this suit conserned with the rent 
arrear and current due; but it is still 
permissible to enquire whether the rent 
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&rréar and eurrent dne eould be transferred 
orally to the plaintiff, 1 have no doubt what- 
ever that they eould not; for they were 
aetionable elaims and sould only be franafer- 
red “by the exeention of an instrument in 
writing signed by thetransferor or his duly 
authorised agent", See section 130 of the 
Transfer of Property Act.. Itis певеввагу, 
therefore, to seratinize the evidence with some 
sare to ses whether, on tke eviderce in 
the sas», the oral gift has been establish« 
ed. - 

Next, it is admitted that the aesount-booka 
whish were kept by the defendant were 
exainined regularly by Raja Ram Narain 
Singh. The evidenes is that Raja Ham 
Narain had in his possession the seal both 
of Rani Ram Kumari and of his wife the 
plaintiff and that the aesount-books wera 
regularly plaeed before Raja Ram Narain 
for hisexamination. Most ofthe entries in 
the «esount-books are in fact sealed with 
the seals of the ladies and as the seals were 
admittedly kept by Raja Rim Narain and as 
admittedly the aesount-books were plaeed 
regularly before Raja Ram Narain, these 
entries establish, in my opinion, that Raja 
Ram Narain aeeepted the aeeounts, as kept 
by the defendant, as eorreot, That being 80, 
wə would expeet, if the plaintiff's case be 
eorrest, the sash balanse s'anding to the 
eredit of Rani Ram Kumari at the date of 
her death, that ia to say, the 26th Novdmber 
1910 to be. transferred to the eredi& of 
the plaintif on that date or secon 
thereafter. But as a matter of faet tha 
eash balanse was never transferred to the 
sredit of the plaintiff'saseount. The plaint- 
iff ehallenged the genuineness of the hookg 
of aecount produeed by the defendant, but 
the learned Subordinate Judge has «ome to 
the sonelusion, and I entirely agree with 
him, that the books produeed by the defendant 
are genuine and that, to quote the worda of 
the learned Subordinate Judge, “we must 
take it as a stern fast the deposited eash 
balanee was not entered in the Rani’s volar 
after the sal tamami” Now it seems ќо mo 
ineredible that the eash balanes whatever it 
was Should not have been transferred to tho 
credit of the plaintiff's aesount if in fact 
there wasa gift of that cash balanss in 
favour of the plaintiff. The defendant wag 
the eustodian of sueh properties as them 
belonged to the plaintiff, He had regular 
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broke of asscunt relating to sneh - properties. 

Thore books of sesonnt were regularly 

ehesked by: Raja Ham Narair, the busband 
of the plaintif. The matter eould not have 
been overlocked by Raja Ram Narain and it 
is impossible to take the view that the defend. 
ant snoeesafully deeeised Raja Ram Narain 
who, as : the dccuments show earefully 
serutinized the ‘plaintifi’s sesounls as kept 
by. tke defendant. In order to sueeeed it wes 
absolutely:.nesessary for the plaintiff to 
establieh ‘as‘was undoubtedly her ease, that 

the eash balanee was ín fast entered in the 
plaintiff's rokar and that the genuine rokar 

has been suppressed. That was her evidenee 

іп е Court below, bnt the learned Subordi- 

nate Judge: found it impossible to rely on 

that evidenee. That being so the ease of an 

oral gift beeomes still more improbable, 

Now an. oral gift. must be established 
by. satisfactory oral evidense: but the oral 
evidenes addused on behalf of the plaintiff 
did not make avy impression on the learned 
Subordinste Judge. In the ecurse of his 
judgment ‘the learned Subordinate Judge 
said as follows ;—"I would not plase the least 
relianee onthe evidenee of tke plaintiff's wit- 
nesses ‘ouehing the loote sonversations whieh 
had happened several years ago and whieh 
they came: to reproduce before me. But 
cther facts and sireumstarecs{o whieh I ehall 
presently refer make it fairly elcar to my 
mind that there was indeed a verbal bequest 
by the Maharaja in favour of h’s wife whieb, 
by: some reason or other, was not insorporated 
in the Ahorroth deed, cortemporanecus as it 
was and thatthe Rani eame into possession 
of them.in.due ecurse through the defendant 
as -her marager’ or agent”. It will be 
necessary for me to examine the ctler fasta 
and eirenmstanee, but во far гв the orsl 
evidenee ia conserned, all that I need say is 
that I entirely acéept the view of the learned 
Subordirate Judge on this point. 

It is neeeesary now to eonsider the "other 
fadta and eircnmstarces” to whish the learned 
Subordinate Judge has referred. These 
sonsisb ofentries in the books of aseount of 
Rani Ram Kumari and of the plaintiff 
respestively whieh have been produeed by the 
defendant whieh, aseording tothe learned 
Subordinate Judge, establish the case of the 
oral gift. in ‘order to understand the evi- 
dense to whish the learned Subordinate 
Judge refers, it is nesessary to remember that 
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we are eoneerred with three distinet periods 
in the history of the defendant's management 
of the Ram Kumari villages. The first 
period is the period of Rani Ram Kumari 
whieh comes to an end with her death whieh 
took place on the 10th Agban 1967 cor- 
responding with the 26th November 1910, 
The recond period has been referred to by 
the learned Subordinate Judge вв ‘the khas 
period, the period during whish the 
title was with the Raj, that is to say, 
the pericd between tke 10th Agban 1967 
eorresponding with the 26th November 1910 
and 5th Ashar 1968 eorresponding with the 
17th June 1911. The third pericd is the 
plaintiff's period whieh began on the 17th 
June 1911, The defendant has produeed 
the rokars, jinsi and nakdi (grain and 
eash) of the period both of Rani Ram 
Kumari and of the plaintiff; but be has 


“not produced any aesount-books of the 


khas period, hia ease being that there books 
were returned to the Raj о ве and are 
now to be found in the Raj offise. The 
explanation seems a reasonable one, for 


‘there is no reason to think that the books 


of aesount belonging to the Raj would 
remain with the defendant. 

Now, the important faet that emerges on 
& eriissl examination of the books of 
acsonnt that have been produced by. the 
defendant is that the eash balanee standing 
to the credit of Rani Ram Kumari at the 
time of her death was in faet not trans. 
ferred to the plaintiff's rokars. "This cer. 
tainly does not cupport tbe ease of a gift 
in favour of the plaintiff especially when 
it is rememle:ed that Raja Ram Narain 
regularly serutinizcd the books of aecount 
and sealed praetieally every entry in the 
books of aseount with the seal of the 
pleirtiff. The plaintiff's books of assount, 
therefore, do not furnish any direst evidente 
of gift; but the learned Subordinate Judge: 
has oome to the sonelusion that there are 
entries in the books of account whieh are. 
eonsistent only with the ease of gift and 
ineapable of -explanation on any : other 
hypothesis. It will be nesessary, then,- to 
deal with these various entries’ in order: 
to see whether the finding of-the learned 
Subordinate Judge ean at all ba supported. 
In dealing with these entries I will follow 
the order whieh was adopted by the ae 5 
Subordinate Judge: 
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(1) Exhibit 58 (1), Exhibit 921, Er- 


hibit 54, Exbibit 53. (1) -is an entry from 
the jinsi rohar of the-plaintiff dated the 


8th Bhado Sudi- 1963 eorresponding with . 


the lst September 1911, This entry shows 
that there were 856, maunds 22 seers of 
grain to the eredit of-the plaintiff's aecount 
on the 15% September: 1911. 
is an entry from the «inst rotar of Rani 
Ram Kumari: dated tbe 2nd Desember. 
12.0 and it shows that on that date 859 


maunds of grain were transferred from the . 
assount of Rani Ram Kumari to the aseount , 
It will be remember. . 


of Raja Ram Narain. 
ed that Rani Ham Kumari died on the 
26th November 1910 and Exhibit 


Rani Ram Kumaris properties, whether 
moveable or immoveable, as having reverted 
to the Raj. t j 

the pinsi rokar of tha- plaintiff dated the 
2nd Aghan Sadi 1968 eorresponding with 
the 22nd November 1911. It shows that 
there was a previous ba'anee standing to 
the credit of the plaintiff of 1806 mausds 
87 seers ав per goswara . jinsi 
1:67, The learned Subordinate Judge saya 
that the bilanee of 1806 maunds san only ba 


explained on the hypothesis that 850 maunds. 


whioh were transferred to the aseonnt of 
Raja Ram Narain on the 2nd  Desembor 
1910 were again transferred to the aseount 
of the plaintiff sometime between the 2nd 
December 1910 and the 220d November 


-1911, The argument of the learned Sub.-. 
ordinate Judge substantially is this: “I 
find that оп”. lst September 1911 the 


plain'iff had 856 maunds of grains to her 
oredit. I find that on the 22nd November 
1911 the plaintiff bad 1806 maunds of grain 
to her credit. The difference can be ex. 
plained only on the hypothesis that that, 
which was transferred to Raja Ram Narain 
on the 2nd Desember 19:0 was carried 
forward to her account.” The weakness of 
the argument is that if in fact there was 
a gift in favour of the plaintif on or 
about the 17th June 1911 as alleged by the 
plaintiff, , the, transfer ‘would have baen made 
in the books of the plaintiff sometime 
before the lat September 1911 and Ex. 
hibit 53 (1) would have shown the trans- 
fer, Now, the sine rokars of the pliiotiff, 
are. before us and it is certainly a remark. 
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21. 
supports the ease that soon after the death . 
of Rani Ram Kumari the defendant treated . 


Exhibit 54 is the entry from , 


rohar for. 
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able eiroumstanee that there is nothing iu . 
these rokars whieh suggests the inferenes. 
that that which was transferred to the 
Ascount of Raja Rem Narain was carried 
forward to the aseount of the plaintiff, | 
The khas period was between the 26th | 
November, 1910 to the 17th June 1911, . 
If the plaintiff's оазе ba true then the 

grains eolleeted during the khas - period 
should haye been entered in the plaintiff's 

токат on the 17th June 1911 or soon. 
thereafter, and wonld certairly have been 

shown in the entry of the lat September 
1911, The reasoning of the learned Sub. 

ordinate Judge is basel on nothing more 
substantial than this that 826 maunds plus 
850 maunds make np а figure which is very 
near 1808 maunds. I am unable to аеверб 
these entries as establishing the case of gift; 

and my grouni is this: that if there was 

in fast a gift in favour of the plaintiff 
then the .plaintiff's rokars would э атп. 

doubtedly have shown the transfers both 
of the sash, balance and of the grains, That 

evidense is not furnished by the books of 
aseount and I am unable to hold that thera 
was а gift.cn what appears to me to be an 
accidental Gireumstance i in the саве. 

(2) Exhibit 25 (5) and Exhibit 25 (6). 
These entries purport to show that Rs, 4/1-1 
which stood to the eredit of Rani Ram 
Kumari in her silam? bah! on the Sth 
Bhado Badi 1969 corresponding w'th the 
lst September 1919 was carried +t) the 
credit of the pla‘ntiffs’ assount on the 
5 h Assin 1969 corresponding with the 15th 
October 1912; but the note showing that 
the. money .wa3 earried to the eredit of 
the plaintiff's aecount was penned through, 
and there is a side-note to the effest that 
as no corresponding entry was found in 
the plaiotiff’s апат bahi, that eniry, 
namely Exhitit 25 (5), was eancrlled. The 
learned Subordinate Judge is of the opinion 
that this is a deliberate attempt on the 
part of the defendant to do away witha 
strong piese.of evideneein plaintiff's favour, 
Iam unable to agree with the view of 
the learned Subordinate Judge, In the 
first place, there is nothing to show that 
Rs, 471.1 which was undoubtedly sredited 
in the book of Rani Ram Kumari was, 88 
а matter of f-ct, solleeted prior to her 
death, Ravi Bam Kumari died on the 26th 
November 1910, and the grant in fayour 
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"of the plaintiff took plase on tho 17th June · 
11911: The entry, Exhibit 25 (5), in dated ' 
"ihe ‘Ist ‘September 1912, 16 is obvious - 
. that premiums eolleetéd in respect of Ram 
^ Kumari villàges were entered in the jalami 
dahi of Rani Ram Kumari long after her 

death, fct on no other bypothesie ean we 
‘explain the fact that Rs. 471.1 was eredit- 

“ed in her book on’ the lii September 

1912 though che died on the 26th November 

19.0. In my opinion, therefore, the entry 

is inaonclisive; It Фоен not establish that a 

sum of money standing to the eredit of 

Rani Ram Kumari was transferred to the. 
“assount of the plaintiff. It is one thing ` 
to say that a'sam of money entered in a 
` book which onee belonged to Rani Ram 
, Кошвгі was transferred to the plaintiff's ` 
book; it is quite another thing to say that 
шопеу belonging to Rani Ram Kumari 
was transferred to the plaintiff's nssonnt. 
The salami bahi of Rani Ram Kumari 
begins from 1966 and it is obvious that' 
after’ her death no new book was started 

by the defendant either in the name of: 
“Каја Ram Narain or of the plaintiff, 

Hav.ng regard to the fast that the entry 

of Ist September 1:192 is Bümittedly after: 
the- date of the gift of Ram Kumari. 
villages {о the plaintiff. lt is impcssible 
tò bare any argument проп this entry. 
In the next plase, there is no reason to 
. doubt the genaineness of the &ide-rote, 
All that that note says ‘is that вв that 
Rs, 471-1 was in fact not transferred to 
the sulams ` boki of the plaintiff ag Ex-: 
hibit 25 (6) pvrported to show that entry 
was eancelled. Bat: as a matter of faot 
the salami bahi of the plaintiff does not 
show that Rs. 471-1 was transferred to 
her sceount either cn the 5th Assin 1969 
or at any other time. The defendant hag’ 
disslosed the salami bahis of the plaintiff. 
They aro Exhibits 68 and t9 and are 
from 1956 to 1565, If they do not im 
fact show that there was a transfer of 
Rs, 4711 to the plaintiff's salami bahi, 
on the 5th Assin 1169 then the side- note 
was correct, and there is no reason to hold 
that ib was introduced into the book in 
order 60 get rid cf a damaging entry, 

(8) ‘Exbibit 19 (1) and Exhibit 5%. 
Exhibit 19 (1) is an entry dated the 7th’ 
Aghan Badi 1967 corresponding with the: 
23rd November 1910. It shows that 
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Rs. 437.8' was аце. 15 Rani Ram 
Kumari by ‘eertain tenants of Mouza 


‚ Ohak, one of the Ram Kumari villages, 


and that the tenants exsented. an instalment 
bond in favour of Rani Ham Kamari agreeing 
to pay the amount dag їй eertain instalments, 
Exhibit 54 is an entry dated the Ist Jnly 1912 
and it shows that Rs. 29.12 was realized from 
Monza Chak and waa erediíed to ‘tha plaint- 
iff’s nesount, The Sgrument of the learned 
Subordinate Judge is that Rs. 29.12 
was due to Rani Ram Kumari'« estate but 
when realised was eredited to the plaintiff's 
acount, In wy opinion Exhibit 54 does not 
establish that Ве, 29.12 represented the sum 
whieh was due to Rani Ram Kumari under 
the instalment bonds exeented by the 
tenants in her favour. There was admit- 
tedly a` gift of the villages inelnding 
Mavza Obsk in favour of the . plaintiff 
e 1911 and. it may well 
be that rent besame due to thé plaintiff 
between the 17th June 1911 and the lst 
July 1912 and that Rs, 29-12 was realized on 
&esount of the debt due to the plaintiff between 
the 17th Jane 1911 and the Jat July 1912, 
The entry, in шу opinion, is wholly inson- 
elusive. | 

` But even if we assume that Re. 29.19-0 wea 
realised by the defendantfrom the tenants who 
had exesuted instalment bonds in favour of 
Rabi Rani Kumari, the eonelusion ig not 
reaehed that there was a gift ав sileged by 
the plaintiff. The elaim of , Rani Ram 
Kr mari to the money sovered by the ipetal. 
mant bonds wasan sctionable claim and i& ` 
could only be assigned to the Plaintiff by an 
instrument in writing under the provision of 
the Tranefer of Properiy Aet, There wae, 
therefore, ro transfer of tbe claim of Rani 
Rem Kumarito that money to the plaintiff, 
But the defer dant may well have taken the 
view, not an unreneonable view, that the 
gift of the villages to the plaintiff carried 
with it the right to recover the debt due 
in rerpeot of those villages, I am, therefore, 
unable to look upon there entries ай establish. 
ing the care of gift, Я 

(4) Two rert rüits were fnatituted in 1912 

in rcspeet of. the Ram Kumari villages : ong 
Suit was instituted by Raja Ram Narain 
in respest of the rent Раё acerned due 
Prior to the death cf Rani Rain Kumari, the 
other suit by the ‘plaintiff in respeet of rent 
that aearued due after the title to tho villages 
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"had vested in her by the gift whieh took placa 
on thél7th June 1911. The faet that two suits 

` had to be instituted one by Raja Ram Narian 
: and the other by the plaintiff supports the casa 
of the defendant, for if there was in fasta 
gift by Raja (P) Ram Kamari to the plaintiff 
-of all that Rani Ram Kumari died possessed 
of or entitled to thera is no reason why 
one of the suits should have bien instituted 

‚ by Reja Ram Narain. Bat the plaintiff relies 
upon the faet that money recovered by Баја 
Ram Narain inexsention of the deereeobtained 
by him was eredited to the plaintiff's aseount. 
Now,in my opinion it is impossible to found any 
argument on this aircumatanse having regard 
to the fast that the snit to recover the amount 
was instituted by Raja Ram Narain and not 
by the p’aintiff. I sball presently show that 
the funds whieh stood in the names of Rani 
Ram Kumari and of the plaintiff respectively 
were entirely under the control cf Raja Ram 
Narain and that he dea'& with those funda 
ashisown without the slighest regard either: 
to Rani Ram Kumari or to the plaintiff, Just 
as he withdrew money at his pleasure from 
those funds во he deposited money to the’ 
credit of those funds at his pleasure, The 
sireumstanees relied upon by the learned Sub- 
ordinate Judge merely establish that Raja 
Ram Narain operated on those funds just вв 

' it suited him. It does not, in my opinion, 
establish that he made a gift of the out- 
standings in favour of the plaintiff either 
оп the 17th June 1911 or at вру other time, 
(5) Exhibit 86 (1)—a letter from the 


defendant to Reja Ram Narain, dated the ` 


Znd Bhado 19.9 ecrresponding with tke 
17th September 1912. In this letter the 
defendant pointed ouf to Reja Ram Narain 
. the ineonvenienee ard the expense in- 
volved in having to institute rent suits 
some in the name of Raja Ham  Narsin 
and some in the name of the plaintiff and 
he asked for a parana to be issued to the 
effect "tat the éolleetion and realization of 
outstanding arreara shculd be made by 
institution of suits in the Courts eto.” and 
he added thir, "The reason is that the 
arrears, too, in respeet of the Monzas reeently 
given to the Maharani Saheba, have been 
assigned to her as her property." The 
translation ia not quite sorreet, Tho sente 


eonveyed by the letter is that the assign-' 


ment of the arrears followed the’ àssignmen 
- of the Mouzahs," This is sortainly the view 


whieh the defendant was putting forward 
in this letter, and he asked for authority to 
institute rent suità in respeet of rent whieh 
asérned due to Rani Ram Kumari in the 
name of the plaintiff. He took the assign. 
ment to be one of law, not one of fact; and 
aasording to him sine» the Monzyhs were 
assigned to the plaintiff the plaintiff had a 
right #2 sne in regard to the arrears of rent 
in respect of those Mauzihs. I ean find no 
admission by the defendant in this letter 
that there was a gift of the eash balanee to 
the plaintiff as alleged by the plaint ff. 

(6) Exhibit 5 (8). It appears that per 
order No, 234, dated the 6th Magh Badi 
1968 eorresponding with the llth January 
1912 Raja Ram Narain had remitted on 
assount of rent due in réspec$ of eertain 
Ram Kumari villages the sum of Ra, 1,227.2. 
After the death of Raja Ram Naraio, the 
defendant’ made a olaim upon the Court of 
Wards who took possession of Ramgarh 
estate on behalf of the minor son of Raja 
Ram Narain for a very large sam of money 
and one of thé itema which he sought to 
resover on bebalf of the plaintiff was 
Rs. 1,227 2 Oreferred to in order No. 234, The 
learned Subordinate Judge says that " this 
evidenee was depended upon as defendant's 
admission with regard to the gift;” but, 
curiously enough, the learned Subordinate 
Judge doss not s y whether he aecepted this 
evidenee as in any way bearing upon the alleged 
gift. In my opinion it is cbvious tkat the 
entry has no sortof bearing on the question 
at issne between the parties. The remission 
was made on the llth January 1912 and 
there is nathing to suggest that the remission 
was made in respect of the rent whieh 
&esrucd due to Rani Ram Kumari who 
had died on the 26th November 1910. The 
villages were granted to the plaintiff on 
the 17th June 1914 and it may well be 
that the remission was granted in respeat 
of the rent which had seerusd due to the 
plaintiff. The entry, therefore, is insonelusive, 


(8) Exhibits 88, 51 (4), £7, 51, (3), —The 
learned Subordinate Judge says that these 
entries establish that the liabilities of Rani 
Ram Kumari were paid out of the fand 
that stood to the eredit of the plaintiff's 
acount. Thesa entries purport to show 
that Rs. 60-12-0 was spent in connection 
with a ‘pyne of Mdoza Mokhrowl and thas 
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ihe defendant ordered &hat the. money be 
paid to Deodip Narain out of the plaintiff'a 
&aceount. The liability of Rani Ram Kumari 
was in respect of one of the villagas which 
belonged to her. That village was admitted- 
ly granted to the plaintiff and the^faot that 
the ‘defendant diseharged the liability out 
of the insome which aserued to the. 
plaintiff from the villages granted to her 
by Raja Ram Narain after the death of 
Bani Ram Kumari does not, in my opinion, 
establish that there was an oral gift of the 
cash balarce in favour of the, plaintiff. 
The learned Subordinate Judge says that 
the defendant eould give no explanation 
whatever. The defendant when he was 
crors examined with reference to those entries 
ata‘ed, it is true, that he could not say 
why those payments were mada from the 
plaintiff's properties. It is neeessary to 
remember that he was orcst-examired оп 
the 23rd July 1918 with referense to the 
entries whieh were of 1910. In my opinign 
no: (x(lanation is neceseary when it is 
remembared tkat the lialility that waa, 
diseharged by the defendant cut cf the, 
ircime of the plaintiff was a liabii:y in 
respect of the у lleges whish were almitted- 
ly granted to the p liintiff after the death of 
Rani Ram Kumari. ' 

(9) Exhibits 24 and 25 кегїөз,—Тїө 
_ learned Sub:rdinate Judge’ caya that these 
entries ehow “tbat salami monies reeeived 
by Ram Kumari frem 1960 to 1935 were 
1efcnded оп and the same day Assin 1969, 
to different persons out of plaintifi’s salami 
monies”. It is ciffenlt to urderstand what 
js exactly meant by the learned Snbcrdinate 
Judge. The entries, as they stand, sertainly 
do not support the view of the learned Sub- 
ordinate Judge, but in the argument before 
us it was attempted to be shown that the 
salamis recovered by Rani Ram Kumari 
were trarsferred to the eredit of the aescant 
of the plaintiff, I have already dealt with this 
point under paragraph (2). In my opinion 
there entries do not support the ease of the 
plaintiff. 

These me the entries upon whieh the 
learned Subordinate Judge has.some to the 
eonelusion that there must have been в gilt 
of the eash balanse standing to the eredit of 
Rani Ram Kumari's aesount to the plaintiff 
by Raja Ram Narain, Iam wholly unable 
to agree with the view whieh bas been taken 


(1929. 
by the learned Sabordinste Judge ia thia. 
case. The onus is upon the plaintiff to 
establish the oral gift, Where the undoubt- 


ed evidenee is sonsistent both with the allega» . 


tion of the plaintiff as with thé denial of the 
defendant, the plaintiff must fail for the, 
simple reason that she must: eatablish ‘the ` 
affirmative of the proposition whieh she asks | 
us to aesept. 
is inherently improbable having regard to, 
the fact that there was admittedly a regis- 
tered instrument in respest of the villages. 
No reason bas been assigned why Baja Ram, 
Narain should not have made the gift of the 
eash balanes in writing sines he had the. 
time and the opportunity to make a gift rM 
the villages by a registered dosument,. 
In the second plase, the aseount books. 
whieh have been diselosed by the de- , 
fendant and whieh have bsen aesepted by. 
the learned Sabordinate Judge aa genuine, 
afford no direot proof of the gift as they: 
should have, had the- plainiiff'a 
true. 
easb balance standing to the credit of, Rani, 
Ram Kumari should not have been trana- 
ferred to the asoount of the plaintiff sinee | 
the entries were sarefully ecccutinized by. 
Raja Ram Narain and the defendant must, 
have known that Reja Ram Narain would 
serutivize the aeeounts. 
the oral evidenes which has been addused on 
behalf of the plaintiff ів not such as eom-. 
mended itself to the learned Subordinate. 
Judge. There then remain eertain entries 


in the books of account produesd by the de-, 


fendant, of whieh thcse whioh are relevant 
are equally eonsistent with the allegation 
of the plaintiff as with the denial of the 


defendant. They do not, in my opinion, . 


lead to inevitable sonelusion that there must, 
bave been a gift by Raja Ram Narain in, 
favour of the plaintiff. In the absense of 
a written dccament and, direct evidense as 
to the gift, the entries in .the bocks of 
assount, if they are to be relied upon as 


proving the ease of the plaintiff, must not . 


only be eonsistent with the pleintiff's ease 
but must be incapable of explanation on any, 
other bypothesis. In my opinion they are 
capable of explaration on the bypothesis that, 
there was in fast no gift by Raja Ram 
Narain in favour of the plaintiff. The 


, question, І ащ aware, is one of fact; and it 
‘would , 


is nof withont strong reason that I 


In the frat plaso the ease. 


ease been, 
There is no reason at all why the. 


In tbe third plase, . 


. 
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venture to differ on a question of fact from 
во oareful a Judge as Mr. Tulsidas Mukharji. 
Bat Iconsider that I have greater freedom 
in the matter, sineas the conclusion reached 
by the learned Subordinate Judge was not 
based on his estimate of the oral evidense. 
In my opinion, the learned Sabordinate Judge 
look no note whatever of tbe iaherent im- 
probabilities of the plaintiff's ease. I have 
anxiously eonsidered them- and also the 
dosamentary evidence in the ease; and [ have 
eome to the eonelusion that the plaintiff 
has failed to establish the esse whieh she 
made in the plaint. 

The sonelusion reached by me in regard 
to the question which I have just discussed 
is sufficient to dispose of the appeal; bat as 
various other questions have bean argued 
‘before us, I think it, neeessary to indisate 
my views in regard to them, especially as 
the case is likely to travel aeross the вва, 
And the first question whieh arises for eon- 
sideration is, was Raja Ram Narain eom. 
petent to make a gift of the undisposed of 
accumulations of Ravi Ram Kumari to the 
plaintifi? , The villages whish were granted 
to Rani Ram Kumari for and by way of 
m3intenanee undoubtedly reverted to the 
Eaj on the death of Rani Rim Kumari, 
and i¢ was undoubtedly within the power 


of Raja Ram Narain-to make a gift of them ` 
Bui the savings effested 


to the plaintiffs. 
by. ker stood on a different fooling avd 
would ordinarily v:sb in her heirs unless it 
be that they wera aseretions to the villages 
and followcd them.into the hands of Raja 
Ram Narain, The plaintiff's case, as mada 
in the plaint, is that "all the moveable and 
immoveable properties" whieh belonged tə, 
Rani Ram Kumari “reverted aseording to, 
law ard usage to the Raj.” So far as usage 
is concerned, the evidenee did not satisfy. 
the learned{Subordinate Judge; and I am 
not prepared to differ from the learned Sub 

ordinate Judge on this point. But the 
learned Subordinate Judge thought that the 
savings followed the properties from which 
the savings arose and that accordingly they 
followed the properties into the-hands of the 
Raj. He relied upon the ease of Isr? Dutt Koer v. 
Hansbutit Koerain (1). That was а ease where 
the Judieial Committee kad to eonsider the 


(1) 10.0. 824; 10 I. A. 18% 13 О.І. В, 418; 7 Iud. 
Jur, 657; 4 Sar, Р, C. J. 469, 6. Ind. Dec, (х, я.) 217, 
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question of suesession to the savirgs offested 
by a Hindu widow ont of the estate of whieh 
she was in possession as and for a Hindu 
widow’s estats,. Their Lordships sama to the 
eonslusion that sush savings sould not be 
regarded as the stridhan .of a Hindu widow, 
and that, if she has made no attempt to 
dispose of them in her lifetime, they follow 
the estate frcm whieh they arose. Wa are 
here eonserned with an entirely different ense. 
Rani Ram Kumari was in possession of the 
villages, not as a Hindu widow by right of 
inheritanse, but undera lease granted to 
her by her busband subjest to the payment 
of rent by her to her husband In truth 
she bad no estate in the villages, but only 
а maintenance grant; and the sukstares of а 
maintenanee grant is that it is the rents, issues 
and prcfits that are slienated and not the 
immoveable properties out of which sush 
rents, issues and profits arise whish remain 
the property of the grantor and annexed to 
his estate, If Iam rigbt in my view as to 
the true nature of a maintenanse grant, it 
is diffisult tosee how the undisposed of 
aesumulations "follow" the estate, sinca 
ihe title to the estate was never in Rani 
Ram Kumari, but was always in the grantor, 
In order that there may be asoretion, there 
must be an estate to which the astumulation 
may aserete; and as there was no estate 
whieh was in the possession of Rani Ram 
Kumari, I am of opinion that the undisposed 
of a«cumulations sould not be regarded aa 
having vested in Raja Ram Narain. I hold 
that Raja Ram Narain was ineompetent to 
make a gift of the urdieposed of savings 


_to the plaintiff. 


The next question is, ssruming that Raja 
Ram Narain was sompetent to, and did in 
fact, make tbe gift of the undiarosed of 
savings to the plaintiff, did the transasticn, as 
spoken to by the plaintifi’s witnesses, operate . 
to pass the title in those savings to the plaint- 
iff, The evidense adduced on bebslt of the 
plaintiff may be summarised as follows: On 
the fourth day after the death of Rani Ram 
Kumari, Raja Ram Narain informed the 
deferdant that the Rani’s khorposh prop. 


erties revertcd to him together with 
all her goods, eash, grains ete, and 
asked the defendant to make ccllection 


in respest-of the resumed villages, To this, 
the deferdantassented. Four or five days 
of Rani Rem Kumari, 
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Raja Ram Narain irformed thé defendant 
“that Һе intended to give the resumad villages 
together with all the goods and sash to the 
plaintiff. To this the defendant replied that 
the proposal was a proper one and that be 
would manage the properties both moveable 
acd immoveable. Stopping here‘ for а 
moment, itis quite clear that up to this 
point of time, there was no gift, for 
all the authorities are agreed that an in- 
tention to give does not operate as a gift, 
The evidenee then eontinues that in Assar 
following (June 1911), Raja Ham. Narain 
said this to tbe defendant. “The deed has 
been exesuted in the name of the Rani in 
réspest of the villages. You do enter the 
khorpo villages together with the goods 
left by Rani Ram Kumari and elso the 
sollestions of the khorposh villages made by 
you in mytime in my wife's name in the 
rokar." To this the defendant replied аё 
fcllows: "The year is going (о expiré, Í 
wi l enter all the said properties as direeted 
in the new baht to beopened soon". The 
question which we have to deside is whether ' 
there was a дїї: by Raja Ram Narain fo the 
plaintiff as a rasuli of what tcok: [lace 
in Jane ~.9il batwean him aud the defend. 
ant. 

Now in dealing with this question, it is 
necgesary to remember that there is n> suge 
gestion that the plaintiff tcok any part in the 
eonveraation or acsepted the gilt or author'sed 
the defendant to accept it on her behalf. 
There is. no snggesiicn that she dealt with 
the subject matter cf the gift or at any 
{ime gave any order to the defendant to 
deal with the subject-matter of tle gift 
itary way. The unimpeachable documentary 
evidence in the case establishes that the 
defendant throughout acted under the 
direstion and control of Raja Ram Narain 
. and that Raja Ram Narain dealt with the 
properties just as he liked without ary 
reference to the plaintiff: See Exhibits D3, 
D4, D5, D6, 08, D24, D27, 028, Вб, B20, 
B23, 

Now, undcr the law in India, in order that a- 
transaction may operate as a gift, there must, 
firat, be a transfer of the property whieh, in the’ 
ease of moveable property, may be ¢ffeeted 
either by a registered instrument or by 
delivery, and secondly, thére muat ba cosep. 
taroa by or on Lekalf of the dores, 
the law- as laid down ‘in sestion 122 end. 
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sestion 123 of fhe Transfer of Property 

Ast. Was there then a tranafer of the 

property to the plaintiff? It is soneeded that 

the transfer was not effeeted by a registered 

instrument, bat it is eontended that, if the 

property be in the hands of a third pérson as 
undoubtedly it wa», a reques! to sush person 
by the donor Ёз deliver із the only delivery 
poasible. Now I do not think that the propo- 
sition in the form in whish 16 was stated by 
Mr. Datt is eorrset. Section tO of the 

Contraet Ast provides that delivary of goods 
m:y be made by doing anything whish has 

the effeet of putting thsm in the роззевзіп of 

the buyer, or of any person authorised to hold 
them on his bohalf, Under saction 123 of 

the Transfer of Property Aot, the delivery 

required in tha ease of gift of moveables is that. 
desoribed in sestion 50 of the Contraet Aet, 

Admittedly nothing was done which -had the 

effect of putting the property in the possession 

of the plaintiff, but if was coüfended that 

there was eonstruetive delivery to the plaintiff 
ia that the defendant eonsented to hold 
them on behalf of the plaintiff. 

There is, in my opinion, an obvious weakness 
in the argument employed, for there ia nothing 
to show that the defendant was &uthorised to 
hold the property on behalf of the plaintiff. 
Mlastration (f) of seation $0 of the Indiam 
Contrast Ast, taken from Godts v. Rose (2) 
will make good my point, That illustration 
із as follows: ` A sgrees to sell B five tons 
of oil at Rs, 1,000 per ton, fo be paid for et the 
time of delivery. A gives to O,a wharfingér, 
at whose wharf he had 20 tons of the oil, an 
order to travafer five of them into the name of 
В. О. makes the transfer in his books, and gives 
A's olerk a notise of the transfer for B. A's 
clerk takes the transfer notiee to B. and offera 
to give it him on payment of the price of 
theoil. В. refusesto pay. There has been 
no delivery to B. as B. never assanted to 
make О. his agent to-hold for him the five 
tons selected by 4." As was pointed out by 
Jervis, О. J., in delivering the judgment 
in the ease ‘from whish tbe illustration 
is taken “All these eases of delivery of 
the symbols: of property are founded 
upon tbat sort of tripartite войёгавё which 
is adverted to in some of tha dases, 
betwaen the ‘vendor, the vendes, and the 

(2) (1855) 17 О. B, 229; 189 H. В. 1058; 25 L, Ј,.б, 
P. 61; 1 Jur, (N, в.) 1178; 4 W. В, 129; 26 la T. (0, в.) 
240; 103 В. В, 668, ` 
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wharfinger.... The defendant got possession of 
it,” thatis to say, the paper given by the 
wharfinger asknowledging the order of ths 
plaintiff who was the seller, "by means of a 
fraud or an aseident or mistake, and nob 
with theiastention to adopt Humphray," that 
is to взу, the wharfioger as hia azent. “The 
wharfinger ssems to have acted upon the notion 
that the order transmitted to him amounted 
fo an absolite transfer of the property. The 
distinstion now pointed ont by my brother 
Byles and Mr. H, James was not adverted to 
at the trial The plaintiff never in faet 
parted with the property at ali". The 
argument of Serjt. Byles to whish reference 
was made in the jndgmest was that the 
delivery was roteomplete until the vandes 
had accepted the wharfinger as his agent. 
This wes the view which was aesepled by the 
Court. Orowder, J.,in the same ease said as 
follows, ‘The plaintiff intended that five 
tons of the oil whieh he had at Humphray’s 
wharf ‘should bo delivered to the defendant, 
and he gave an order to the wharfinger to 
transfer that quantity accordingly. Did that 
bind the gocds, and was i} equivalent to a 
delivery to the defendant? The wharfinger,'n 
obedierce to the plaintiff's order, did transfer 
five tons of tke cil to the name of the defend- 
ant. Was that transfer operative until the 
defendant had agreed to acsept it? I find no 
authority to show that а mere delivery of an 
order to the wharfinger, orany ast cone 
thereon by the wharfinger, has. the effect of 
binding the vendes, without his Acceptance.” 
In this ease there is nothing more than an 
order on tbe defendant who was in-possession of 
the goods on behalf of Raja Ram Narain to 
transfer the goods in the name of the plaintiff, 
There is no evidence that the plaintiff ever 
assented to make the defendant her agent to 
hold for her the goods given to her by her 
husband. In my opinion, the transnsetion did 
not operate to transfer the property in the 
goods to the plaintiff. 

It was contended by Mr. Datt that the 
service of the no!iee by the plaintiff upon 
the defendant to make over the account books 
toher must be taken as her assent to the 
position osonpied by th» defendant, Bat the 
argument is of no avail, sinse the noties was 
served on the defendant after the death of 
the donor. Atthetime of the death of the 
flonor, ths proparty in the goods was still in 
him, and nothing that was done by the 
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plaintiff subsequent to the death of the donor 
could take away the property from his heir 
and vett it in her, 

The other prerequisite of a gift is also 
wanting. The Statnte requires that there 
must bs asseptarca by or on behalf of the 
dones and during the lifetime of the donor, 


. It is sonceded that there was no aesepianse 


by the plaintiff during the lifetime of Raja 
Ram Narain, but it was eontended that there 
was acseptanse by the defendant and that 
was the same thing as acseptanse by tha 
plaintiff, I am unable to accede to this 
argument, as there is no proof that the 


- plaintiff assented to make the defendant her 


agent to accept the gift on her behalf, In 
my opinion the transastion spoken to by the 


. witnesses examined on behalf of the plaintiff 


did not operate to vest the savings of Ravi 
Ram Kumari in the plaintiff, 

There were two other questo 18 discassed by 
Mr. Manuk before us, the question of juris. 
dietion and the question of limitation, The 
argument as to jurisdiction is based on sestion 
129 (7) of the Chota Negpur Tenaney Ast 
whieh provides that all suits by landlords and 
others in reeeipt of the rent of tha land 
against any agents emrloyed by them in the 
management of land or the collestion of renta ` 
of money raseived or aesounts kept by sush 
agents in the eonrss of such employment or far 
papers’in their possession skall ba cognizable 
Љу the Depnty Commissioner and shall be 
instituted and tried or heard under the 
provisions of Ohota Nagpur Tenaney Aet and 
Shall not be eognizable in any other Court. 
It was contended that the suit was in substanes 
в suit by а landlord against an agent employed 
in the management of land or the eollestion of 
‘rents for money reseived by such agent 
in the eourse of.sush employment. Now, 
in my opinion, in so far as the plaintiff 
sought to recover from the defendant an 
accouns of the dealings of the defendant 
with the specifies sum of money that stood to 
the sredit of Rani Ram Kumari at the time 
of her death, the suit was sognizable by the 
Civil Court of Hazaribagh, for aush a auit 
eannot ba said to be a suit by a landlord 
against an agent for money recsived by him as 
such agent. But in so far as the plaintiff 
sought to re-opan the accounts of Rani Ram 
Kamari іп order to show that a mush largar 
sum of money should have been shown to the 
credit of Rani Ham Kumari at the time 
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- of her death, the suit fell within the elass 
of suits mentioned in section 139 (7) and 
was cogn’zvbla only by the Rovenua Court. 

-For what is the right of tha plaintiff to 
re open sush accounts? Hither she c'aims 
in the right of Rani Ram Kumarias the 
person in whom the right of Rani Ram 
Kunari to olsim au sssount from her agent 


is vested, or sh3 has no sause of aation: 


st-all:.- Her claim is substantially this: 
Rani: Ram- Kumari was undoubtelly en- 
- titled to elaim an escoaut from the defendant 
of his dealings wish the rents, issues and 
profits that aross out of the Ham Kumari 
- villages ; after the death of Ram: Котагі 
that. right devolved on Raja Ham Narain, 
when Roja Ram Narain made a gift of the Rim 
: Ku nari villages Бо her together with the пп. 
disposed of savings effested by her and whieh 
were inthe hands cfthe defendant, she ob- 
tained the right to obtain from the defendant 
an acount of his dealings with the Ram Ка. 
-'mirt villages to diecsver what those undis- 


posed of savings were.- Her claim so pub. 


- ів one whish is possib'e to unders'and; bnt 


then that slaim being in the right of Ram. 


- Kumari is ore whieh was cognizable by the 
. Revenue Court, and by no other Oourf; 
for the- relationship between: Rani Ram 
Kumari and the -defendant was 
- landlord and agent, and the savings what- 
ever they were, represented money reseived 
- by the agent in the management of land 
» and the eollection of rents and in the conrse 
+ of -sush-employmont as: agent, The suit 
as constituted unddubtedJy invited the. Court 
- to go into the accounts of Rani Ram Ku. 
. mari, and,:in my opinion, it was not eog. 


- nizable by the Civil Oourt of Hazaribagh. . 


It was, however, contended by: Mr, Datt 
that certain specific snm: of moneys une 

- -doubtedly stood to the erelit of Rani Ram 
. Kumari at the time of her death, and 
- that it was eompetent to the pliintiff to 
instituts. a suit: in the Oivil Оопгё for 

| recovery of thoss spesifio sums of moneys. 


This contention is right; and, if the plaintiff. 


had established hər case- as to the gift, 
she would clearly be entitled ёо а decree 
. -in respest of such spasifio sams of moneys 
- as stood to the- credit of: Rani- Ram Ku. 
- mari at the time of her death. Admittedly 


* there was a saum-of Hs, 19,089 6 to the. 


+ ereJit of Rani Ram Kumari at the time 


-.gf her death. Mr, Dutt contends that ho. 
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is entitled to recover four other sums of 
moneys which according to him undoubtedly 
belonged to Rani Ram Kumariand which 
he says he has been able to trace into the 
handa of the defendant. The first is an 
item of Rs, 23,414.9.0 aoverad-by Exhi:it 
71-1, an entry in the loan book under 
date the Jeth Badi 10, 1€61. The entry 
shows that the defendant tock a loan of 
Rs, 23,414-9-0 from tha money which was 
in his hands. Tho entry bears the seal 
of Rani Ram Kumari. Raja Ram Narain, 
therefore, had notice of the loan and it 
may he assumed that the loan was taken 
by the defendant with the assent of Raja 
Ram Narain. Whsn the relationship bst- 
waen the parlixs is rememberel, there · із 
no difficulty ia understanding the елігу. The 
question is—is the plaintiff entitled to resover 
this sum of money by virine of the gift alleg. 
ed to-have besn made in: her favour by. Raja 
Rim Narain? In my opinion it is impo: 
sible to uphold the eantention of the rla‘ntiff. 
It may be that Raja Ran Narain had a 
claim to resover this snm of money from 
the defendant; bat ап actionable olaim вац 
not be transferred b; word of mouth; it 
sould only be transferred by an instrament 
in writing signed: by the transferor and 
&lmittelly the. plaintiff doss nob base. her 
elaim on any: instrument in writing sign:d 
by Raj. Ram Narain. Tae next їз an item 
-of Вз. 30,000 whieh was given to the 
defendant as "aid for building a house". 
Exhibit 31.1 is tha entry upon whieh Mr. 
Datt relies; This entry again was inspected 
by Raja Rim Narain and was sesled by 
him. -Wa most assume that the aid was 
in fast given to the  defendan* and the 
plaintiff ^ cannot  resover this sum of 
money from the dafendant.. Tha next ia 
an item of R3, 6,000 whieh was given to 
the defendants as ап aid". This item doas 
поў appear to have besn sealed, but the 
dafendant in his evidense states: that Һе 
took the amount under Raja Ram Narain's 
order. Tha entry is Exhibit 82 1 and it is 
unlikely that ёле. defendant sould have 
appropriated thia sum of money without 
the kaowlelga of Rija Ram Narain who, 
as I hava already mentioned, rezularly in- 
spectad the books of assount. Lastly there 
is а sum of. R3. 5,723.6 3 whish again waa 
given to the defendant аз. аїй for build. 
ing a houss",- The relovant entry is Exhibij 
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2.1. The entry does not appear to have been 
sealed, but as.I have said before, it is un: 
likely that he could have taken this sum of 
money without the assant of Raja Rem Narain. 
In my opinion if the plaintiff вивввейв an the 
question of the fastum and the validity 
of the gift and if it is established that 
Raja Ram Narain was sompetent to make 
a giftof the undisposed of savings of Rani 
Ram Kumari’ to the plaintiff, the plaintiff 
would be entitlad to a desree as against 
the defendant for the cum of Ra, 19,059-6 0, 

Lastly, there is-the qiestion of limita- 
tion, In my opinion Artiele 89 of the 
Limitation Aot applies and the plaintiff's 
suit in so far as it may ba sonsidered to 
be a sait for resovery of sash 
moneys a3 stood to the eredit of Rani 
Rim Kumari at the tims of her death, 
is not barred by limitation. But eo far as 
the p'aintiff-invited the Ocurt to re-open 
the aaacunts’ of Rari Ram Kumari in order 
fo show tkat there was a much larger 
sum of money standing to the credit of 
Rani Rim -Kumari at the time of her 
death, the suit is elearly barred by limi- 
tation. It is true that Rani Ram Kamari 
was entitled Ёз claim an assount from the 
defendant as to his 
‘rente, issues and profits that arose out of 
the Ram' Kumari villages іп the hands of 
the -deferdant,. The agency came to an 


end with the:death cf. Rani Ram Kumari’ 


which took placa on -the: 26th November 
1910, Raja Ram Narain had three years 
from the death of Rani-Ram- Kumari to 
maintain an action for account as against 
the defendant.. The suit was brtught mora 
than three years after the date of Rani 
Ram Kumari’s death and inso lar as the 
suit is a suit for acsount of the dealings 
.of the-defendant with Капі Кап Kumari’s 


-estate, 16 is olearly barred by limitation. 


Mr. Datt eóntended that the defendant was 
an express trustea in respest of the funds 
which- belonged: to Rani ‘Ram’ Kumari and 
. ewhich were in his hands; -I ащ”. unable 
to agree with this contention. 


.Iu the result, I. would allow this appeal, - 
` Bet aside the-julgment and- the deerea: 
: passed .by the Court below and dismiss the: 


> plaintiff's suit with costs in both the Oourts. 
,, Anal, J,—1 agree. . 


2i b De Ph Ark uw 
ie NS Appeal allowed, 
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LAHORE HIGH COURT. 
SgcoND Опт. Appsan No. 1837 ср 1919, 
- November 20, 1919. . 
Present : —Mr. Јавійве Martineau. 
. NADAR SHAH AND o1ntrs—Prainters— 
: APPELLAATS 
versus - 
* ISHAR DAS дир отневз —DarANDANTS — 


ResronDaata, 
Limitation Act (IX of 1571), а. 20— Limitation Act 
(XV of 1877), s. A9 —Acknowledgment not signed by ali 
mortgagees, effect of. 


t Ап acknowledgment -of the right of redemption, 
` in order to save limitation, either under Act IX of 
1871 or Act XV of 1877, should be made: by all the 
mortgagees. If it is not signed by all mortgagees, it 
does not hold good even with regard tothe shares 
of those who signed it, if the mortgage is indivisible. 
[p. 484, col. 1.] н 
:Second appeal from а. deorea of the District 
Jedge, Montgomery at Lahore, dated: the 
l6th April 1919, affirming that of the 
-Munsif,-F.rst Саве, Mon'gom»ry, dated the 
24th June 1918. 
- Mr  B:dar.ud Din the 
-Aprellants. 
Mr. “Кат  Ohand Manchanda, for the 
- Respondents; 
v JUDGMENT.—The plaintiffs sue for 
redemption of land: whish they взу was 
mortgaged ahont 10) years before Buib, and 
‘the question in the ease is whether limitation 
1s: saved . by -an acknowledgment made by 
some~ of the mortgagees in the Settlemant 
«Record of 1873.: The Conrts below : have 
:eoncarred zin holding that the acknowledg- 
^ment is not effestual and. that the suit is 
barred by limitation. The plaintiffs have 
filed a'second-appealin this Conrt. 
The acknowledgment in the Settlement 
Record of 1873 was signed by six of the 


Kureié, for 


"mortgages namely, Dogar Das, Thakar, 


«Hari& Ram, Rupa, Chandi Ram, and Mebru 
.and not signed-by the remaining four who 
жеге Hukma Ram, Hazari Ram, Bishan Dial 
-and Ganga Ram -and evenif Mehru oan be 
regarded as having signed a!so:on behalt of 
-his -brothers:Hnkma Ham:and Hazari Ram 
;who were minors, it is impossible -to got 
гоғег the-difficalty that none of the signa- 
‘tories signed or was competent : to siga on 
: behalf- of -Bishna -Dial and Ganga . Ram 
¿Although Bishan Dial and Ganga Ram ware 
. then deseribsd as- absentees they had not 
‹ abandoned ` their rights, for, in 1879 they 
took part іп a partition in which the land 
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in suit was inoluded. In order’ that the 
acknowledgment might have the effest of 
saving limitation it was necessary that it 
should have been made by all the mortgagees. 
As two of the mortgagces did ‘not sign it, 
and 16 is not shown that the others had 
authority to sign 15 for them. The acknow- 
Jedgment is wholly ineffectual, whether the 
Limitation Aci to be applied is Aet IX of 1571 
or Asb XV of 1877. Lam farther in agreement 
‘with the Courts bslow in holding that as 
the plaintiffs have not shown that the 
mortgage. took place within 60 years of the 
‘date when Aet XV-of 1577 came into 
'foree, the Act spplieable is Ast 1X of 
1871 under whioh an acknowledgment of the 
right of redemption, in order to save limita- 
tion, had to be s'gned by the mortgages or 
by sofie person claiming under ‘him, there 
being no provision iu that Act by "which 
the acknowledgment would ba sufficient if 
«signed by aduly authorised agent of the 
mortgagee, x 

It is contended that even if the acknowledg 
ment does not affest the shares of those 
who- did rot sign it should hold good as 
regards the shares of the cthers, I eannot 
agree with this contention or with the 
eontention that the mortgage was d:visible. 
There was one single mortgage, and that the 


fact that each braneh of the family was ` 


recorded as having a one sixth share would 
nob have entitled the plaintiffs to sue- each 
.Bepsrately ' for redemption во ‘also .the 
acknowledgment cannot separate so as to 
„вате limitation in regard to the. elaim -for 
‚в part of the mortgaged property, while it 
is ineffectual &5:far as the claim for the 
remainder ia doncsrned, p е 

Another argument put forward is that the 
deféndants being the descendants of the 
persons who signed the asknowledgment in 
1573, are estopped from p'eading {а the 
absense of the signatures of Bishan Dial 
and Ganga Ram renders the acknowledgment 
ineffectual, This argument also does ‘not 
appear fo be correct, І cannot agree that 
the plaintiff's position ha; bean changed as 
_the reault of the acknowledgment given in 
1873, and І see no reason why the defendants 
should be presluded from setting up a plea, 
which Bishan: Dial and Ganga. Ham to 
whose rights they have succeeded, could have, 
. raised, Е . Я 
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The Courts below have rightly held that 
the suit is barred by limitation, and I 
dismiss this appeal with eoste, 


B. D. 


Appeal dismissed. 


' PATNA HIGH COURT. 
APPEAL FROM Olaran Daogse No, 137 
oF 1919, 
May 25, 1922, 
Present :— Мт. Justise Das and 
Justise Sir John Bueknill, Кт, 
Mahant RAGHUNATH DAS CPraneirr | 
DO — APPELLANT 
versus ач 
SHEO KUMAR MISSIR —DEFENDANT— ' 
Civil Proced: our : 
tut тосеаите Coae со. о rop 
ment of mohunt—Hindu ышы um brea i 
marhi Asthal, mohunt of—HMarriage -Forfeiture of ` 
mohuntship. 


The mohunt of .the Sitamarhi' Asthel does not 
necessarily forfeit his mohúntship 
matrimonial alliance. [p. 477, col. 2;] ; 

Where-the plaintiff claims in the plaint, in his 
own right of succession, possession of properties 
as well as the position of «mohünt on the ground ' 
that the defendant has forfeited the mohuntship b 
marrying, section ¥2 of the civil Procedure, Code {a 
no bar to the suit althongh somé of the grounds 
of his claim are such ag would be contemplhted 
in that section, [p. 473, col, 1,] 


by contracting & =` 


Voi. Lxvit] 
^ RAGHUNATH DAS 0. SHEO EUMAR MISSIR, 


Appeal from the desision of the Sab. 
J adge, Muzafferpur, dated the 18th Dacembar 
6 1918. 


` Messrs. 9. C. Mitra, 8 M. Mullick, 0,0, 
_ Das, "L.'N. Singh and Jadubans Sahay, for 
tlie Appellant. 
*^ Mesars, Hasan Imam, K. P. Jawasyal, K. 
Sahay and HJ N. Prasad, for the Respond- 


ent. 
JUDGMENT. 
BuckNiLL, J.—Thisisan appeal from tha 
desis'on of the Subordinate Judge of 


Muzafferpar, dated the 18th Dro mb:r 1918. 
‘The éireumstanaes under whish this litiga- 
tion bas taken plase are in themselves simple 
eüongh but raised somewhat diffisult que. 
tiórs. Tke deferdant ia tbe mchunt of an 
As! thal of sonsidrrib!e historie importance 
whioh bay been referred to throughont the 
p:toxédings as the Sitamarhi Asthal, 15 
appears to have been founded in the year 
1539 and to have "been'situated reir а 
water ‘from which the gcdless Sita is 
believed 62 have emanated. The first mohant 
appears to have been one Hiram and sinse 
hini ‘there have bsen seven more; the last 
bring the defendant. It is sommon ground 
that, ever since the foundation of thia 
establishment, eash ‘mohunt has appointed. 
аз “Біб Бпб%өввог his nephew, and that ‘all 
the mohunts have hitherto been unmarried, 
Wiat hos happened up till row ie that 
edoh suoeecsive muhunt has taken his nepbew 
аб "his chela and bas been sucieeded by him. 
Although i in tke plaint ia the suit brought 
by the 1 laintif against the defendant there 
are variors ‘allegations, sash аз of illegal 
dealing with property attaohed to the Astha), 
the only matter which bas been brought 
before ` this Oourt on this appeal is tha 
admitted faot that thedefendant has married, 
ahd. it is alleged by the plaintiff that by 
having sontrasted & marriage the defendant’ 
has incarred forfeiture of his mohuntehip ; ; in 
addition to this question arises the further 
point as to whether the plaintiff has any 
légai Btabus for bringing this suit. The 
рїїнї was admittedly а chelz of the 
defendant's predecassor whose name was 
Bhagwat Das and he 'elàims to be an 
agnata тејаї ive of’ the defendant; he doas 
поб elaim to be the defendant's nephew 
bit to be the nephew of one of the second 
eguains bE thie defendant ; he also i is admittod- 
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ly a guru bhai of the defendant, they both 
having been chelas of the defendants pre- 
decassor In 1915 the plaintiff brought his 
astion against the defendant and be atked, 
firstly, that it might be deslared that the 
plaintiff was entitled {о the mohunishtp and 
gaddinashint of the Astbal ; seeondly, that the 
right of the defendant thereto has besome 
extinct; that he is not entitled to keep the 
property appertaining thereto aud that his 
possession is unlawful; thirdly, that а desree 
might be passed in his favour awarding him 
possession and dispossessing the defendant ; 

and, fourthly, that an enquiry should bs dade 
as to the mesne profits from the date of the 
defendant's marriage. The defendant raised 
various defenses; firstly, that the suit was 
barred as it had not been brought under the 
provisions of sealion 92 of the Civil Pro- 
взйпге Code ; secondly, that marriage did not 
entail forfeiture a ;d that the defendant was 
entitled to marry without inourring any 
disability ; thzrdly, he deniel having dealt 
illegally with or wasted or mismanaged the 
property ; fourthly, he denied that the plaintiff 
belonged to the family of his predessssor or 
that he was a Ооа or blood relation, and, 
lastly, he disputed, in any ease, the elaim made 
by the plaintiff to the encsession on tke 
ground that he (the defendant) had initiated 
several chel:s who were relatives of the 


- family of previous mohunis, 


: А very la-ga quantity both of oral and 
dzcamentary evidener, was produced before 
the Subordinate Judge, who, in the course of 
a long and elaborate judgment, came to find. 
iogs to the following effect :— 


1. That the faot that the provisions of 
gestion $2 of the Code of Civil Prosedure 
relative to the prosedura to be adopted where 
litigation is contemplated in sonnestion with 
publie. obarifies had not been adopted was 
a bar ‘to the plaintiff's suit, in so far as the 
question of wastage of the Asthal properties 
was concerned but did not debar him from 
obtaining relief if the defendant by hia 
marriage had put himself under such dis- 
ability as would prevent him from continu. 
ing to hold his mohunt hip, 

2. That there had in fast been no wastaga 
by the defendant of the Asthal properties, 


3. That the properties in suit were all 
propertios attashed to tho Astbal and (hof 
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if the defendant lost h's nost аз m-hunt he 
wovllloso the propertiss ala». 

4. That the plaintiff was not nu agratio 
ecu in or even on agnatie relative cf the 
defentant, 

5, Phatthe detondan* had init/a*ed Bairagi 
chelas. 

6. That the defendant's marriage did not 
rasuli in forfeituro of his office, 


The Subordinate Jadea on there fiadings 
dismissed the plaintifi’s alaim with opsta, 
Somo of these findings, such as, for ex imple, 
that on the question of waste, have not been 
argued before this Oourt and indeed the 
ease hag, I think, been presinted t» this 
Court in a somewhat different way to that 
in whieh i$ was pleesd before the Subordi- 
nate Judge. Tomy mind there are really 
hut two points whish hava to bo ecnsidered. 
These are:— 

1. Нав tke plaintiff any [огиз stand: to 
bring this suit in its prcs2nt form ? 

2. If he hae, then dces the faet that the 
defendant has married resnlb in bis baving 
to give up offce as mchunt of the Asthal ? 


. Now, with regard £o Ње firet question, it is 
very important to ssein what way the plaint. 
iff himaelf plased his slaim i in hia plaint, He 
says in paragraph 3 "that for the purposes of 
appointment of asucses:or to the reigning 
mohunt the said Asthal is a maurusi ore, 
that is to say, that the reigning mohunt 
has the right tc appoint one of his Bairagi 
chelas as his heir, representative and 
succassor undsr a deed or without 16 by 
giviog him tilak, kinth?, сАайдат and 
рид, It kas been the eustom of the said 
Astbal that the reigning mohun! has been 
appointing one of his Banagı chelas belonging 
to his girhast: family as his beir, тергезеп. 
tative ard suecsssor. Now, so far, the 
defendant admits this and that tho statements 
made by the plaintiff are substantially 
sorrest, specifically doing so in paragraph 20 
of his statement of defence, Tre plaintiff, 
hozever, then prceseds to say, "it ia also the 
austom of the said A-thel that if the 
reigning mohunt die without? gppointirg his 
Busesssor or heir or do any sor whieh renders 
him unfit to remain as such, the eldest of 
an Vaislnab Baicagi cielis wuo is also his 
agnata by deseenb or iu case of there bsing 
no such Vaishrab Bairagi chelz, the eldest 
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of his Vaishnab Bairagi guru bhats who is 
his agnite by deseent, would be  the- 
gidiinastin of the said Asthal and wonld 
bak» possession of tha properties appertaining 
thereto.” Tria part of the slaim is stoutlg 
denied by the dsfendant. In paragraph 7 
of his plaint the plaintiff olaims that, as a 
Cheli of the defendanv’s predezessor and as 
the only girhasti chela^of that mohunt he 
із the only person who is entitled to bao»xme- 
the mohunt, on the forfeiture, owing to his 
(the defendant's) marriag», of the poat and 
the appurtenant properties. It has been 
pointed out how it would appear that, so long 
as it was possible, all mohunts of this Asthal 
have taken as their ctolas and nominated as. 
their succassora thsir agnitis nephews ; but 
there is no evidenes whatever, in my opinion, 
to show (anl iodesi thera could bs none to 
show) thatif, as inthis cise, thera was no 
neshaw, there was апу euttom of the Asthal 
as to who should eusseeid- the mohunt ; for пз 
оззазіоп has occarred on whish any question 
of what was the proper method of sussession - 
had ariser, Itseoms, therefore, to mo to bo 
impossibla that thera should hava been any 
evidenca of austom as із alleged by the 
plaintiff аз to what was the nature of 
suasession where a mo^unt had по Biiragi 
chel1 belonging to his aguatic girhasti 
family. 

The primary - question whieh bas to be 
earefuülly considered is, who is, the proper, 
sucsessor to the mohunt of this Asthal. As 
has been mentioned before, the matter 
hitherto has given risa to no diffisnlty for 
the simple reason that each mohunt has in, 
fast adopted, as his chela and sucsessor, his 
agnatis nephev. Oat of this faot arise 
Several questions: firstly, does this fast 
corsiitute в austom which  exi»ludes the. 
Suaesssion to the mohuntship of any опе who 
is not an agnatic relation to the out-going 
mohuni? What is the proper method of 
suesession? I think thatit is here of very 
great importausa to see if there is anything . 
in the dosumentary evidence whieh helps in 
в decision upon this point and here must be. 
noted a doeument (Exhibit E) whioh is dated 
13th of Kartik 1007 F.S. (1599 А D.) 
whieh oonstitutes в grant, from one Sri 
Nirpati Singh in favour of the first mohunt, . 
who isdeseribad as Fakirana Gosain Sri Hira 
Rim Mohunt, of sertain Mouzis i3 the 
following terms:—" You shal qultivate, grow 
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corn and sett/e the said Mouza and you with 
your diseiples and disciples of disciples shall 
enjoy tbe entire produse thereof. The Morza 
should be treated as /kari: iama and no 
reBistanee should be offered." Now, it is 
perfeetly clear that, at any rate, with regard 
to this endowment it was thought thata not 
unusual practise would be followed, namely, 
that each mohunt would be succeeded by his 
chela, There is no idea in the mind of the 
doncr that the chela sueeessor mast neecs- 
sarily be a relative of the xohunt. It is quite 
intelligible that, as a matter of family interest, 
it has been the prastiee very naturally to keep 
the valuable properties appertaining to thia 
Astbalinthe bends of the mohuni’s fem'ly, 
bnt it is very diffienlt to ssy that is is 
possible to ats:r& that any exolusive custcm 
has been established whieh would prevent а 
: mohunt, should he so wish, from appointing 
aa his вовсевьог a cheli whos not necogsarily 
a member cf bis girhasii family. The 
question is whether, iè a толик? chore to 
appoint as hie gucozesor one of his chelas who 
is nota relative, the family of the mchunt 
sould successfully oppcss src) an appointment, 
This point, namely, that there ean be no 
exclusive custom inthis Asthel that the 
devolution of the mohunishzp must fell upon 
a blcod relative, has been very foraibly urged 
before this Court by Mr. Hasan Imam, 
Counselsfor the respondent, 16 із contended 
by him ihat, as it is possible here to 
trase the nature of the original кгапё of, 
at sny rate, а portion of wha& now forms the 
Asthal properties and that as in tbat dosu- 
ment the usual guseecsion from mohunt to 
chela ig contemplated it is not competent for 
the donee and his suscessors to graft on 
to the conditions of this grant any custom 
which would restriot the devolution of tbe 
ineumbeney to the family And it ів also 
pointed out that in numerous other dccuments 
which indieate the manrer in which other 
properties became appurtenant to the Asthal 
there is nothing to indicate any form of 
restric'ive devolution. Iam bound to say 
that it seems to me that this argument pos- 
sesses considerable foree but when one eon- 
siders that for 500 years the inaumbenoy has 
been maintained strieily within the family by 
the adoption by the reigning mohunt of his 
sgnatis nephew І am inelined to think that 
it would be contrary to &00 1 sense to depart 
from that practice, But thereis more than 
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thistob» said abcut the matter. It would 
appear quite clear that this point was not 
raised before the Sabordinate Judge and is 
xaised now by the respondent as what is 
practically в new case on appeal and one 
whioh the plaintiff has never bad а proper 
opportunity of meeting. The Subordinate 
Judge writes in his judgment "it is an admit: 
ted fast that the mchunts of Sitemarhi Astbal 
must be a Gcur Brahmin connected with their 
natural family,” Again, in paragraph 20 of 
tke statement of defence it is definitely stated 
that "the eustom and usaga alleged by the 
plaintiff in the firat part of paragraph.3, to 
wit, that the Sitamarhi Asthalis a maurusi 
(ons that goas by descant) Astbaland а chela 
related by blood to the reigning mohuné 
guccseds on the dem's» of reigning mokunt, are 
tubstantially eorreot." Itis also quite elear 


from the defendant's own evidense that tke - 


tradition and the method (f£ devclution was 
in fact always normally to bs followed if 
possible and he stafes "ín саке I had died 
immediately sfter Bhagwat  Das's death, 
Righubir Das who іза chela of Bhagwat Das 
and who is m7 agnate's sousin's son (mohunt 
Jaski Ds’s con) would have hesome the 
mchunt after ше,” The plaintif’s own 
cage ie, of aourse, based upon the nesessity for 
maintainiog the agnatie tradition, То my 
mind, therefore, there is no doubt, that before 
the Subordinate Judge the whole ease pro. 
eeeded on the common gronnd that there did 
exist a definite eustom that the mokuntship 
and  posressicn of the properties of the 
bitamarbi Asthal were limited primarily to 
chelas who are blood relatives of the deeeased 
or the outgoing incumbent. I do not think. 
therefore, that it is possible to ‘allow the 
respondent to raise this question at this 
Stage. 

Having now disposed of this point, I think, 
before proseeding to tbe next, it is desirable 
to endeavour to ascertain what is really 
meant by the use of sertain phrases whish 
seem to hava beeneacmewhat loosely utilized, 
We sea the words "natural family” "дићи 
fam:1y" and "blood relation,” and the question 
reslly is, whether they are used as intended to 
have the same meaning; ean they be utilised 
in the ordinary way to denote eognatie as wel] 
as agvatie relationship P Here, again, I think 
that the esse befcre the Subordinate Judge 
proseeded cn the assumption that an agnatia 
chela ofan out-going mohunt would take pre. 
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ferenee over any other chela ; andit would scem 
{дїї what the defendant himself states that 
if he hed died without having appointed any 
chela, an agnatie chela «f his srececassor 
would sueeeed to the post. Thies, coupled with 
what I have stated above, shows, I think, that 
the belief of those eonnested with the Asthal of 
whatever party they may be was tbat, in the 
event ‘of there being no agnatis chela of an 
out: going mohunt any egnatie relative who had 
been a chela of any mohunt cf the Asthal 
wonld sucseed. Bot “the matter has to be 
followed ont’a little further ; the question is 
whether this insistenes on the agnatia sue- 
ecssion would, in the event of the cu'-going 
mohuut having appointed  chelos who 
though not agnates were sognatis relatives 
or who perbaps were not even relatives at all, 
have the éffeot that sueh chelas of the out-go- 
_ibg mohuni would be preferred in the вис. 
¿ession toan agratie relative who was а 
chela of s&n.enrler mohunt  Tbis is the 
natura] question wbiah is the next one in this 
«ace whieh rises for consideration, for it is 
here admitted that the defendant has 
appointed chelcs, that these chelas are not 
sgnatie relatives but все, at any rate, 
of them are éognatio relatives, There is 
really hothing mush’ whieh ean possibly guide 
one in «gming to а définite decision upon this 
point ard perhaps it is unnecessary to say 
Зоте than that whilst, on the опе side, one 
sees the ргіцвіріе (indissted in the grant) 
that the mohuniship should descend to a 
dnohuni's okela, on the other side, one has 
the’ strong impression of traditional nesessity 
for keeping the  ineumbeney in the 
sgnatis faínily. If Са eogratis chela ‘of 
the ‘out-going mohwurí would not be pre- 
ferred to an agnatie chela of a prior 
ore, it is obvious ‘that a chela of an out. 
going mohunt who was nof even а eognatic 
relutive' could not have any priorify over 
в chela who was an agnatic relative of a 
prior ons ; and, if one eared to explore 
this ‘matter still furtber, it m'ght be of 
importanee to aceertain whether any agnatic 
relative, who was propsrly trained and 
qualified to be & mount, would not be 
preferred to any cn» else even though be 
may not have been а chela of any of the 

mokunta of the Asthal, 


But in addition to this, 4, 6, 8 olaim a8 
pn aguatis relative, the plaintiff also bases 
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bis slaim not only on being anagnatio relative 
but also on being a guru bhai of ibe 
defendant. Thera is nothing, however, whieh 
I ean see in the cevidense, whieh ean 
possibly substantiate his elaim to 1:usseed 
to the incumbeney merely as в guru bhot 
of the present holder of the position and 
his stalus must, apart from any other 
qQueslior, be, in my opinion, dependent 
upon whether he is or is not in fact an agvaties 
relative. Now, on this very importart 
question there was a great desl of evidence of 
во extremely sontradistory  eharaoter and 
the two stories put forward respectively 
by the plaintiff and the defendant are 
completely in oor flist. The plaintiff maintains 
that be ie, what I suppose in English 
terminology would te called, а third 
sousin of the defendant on the father’s 
side. The defendant, on the other hand, alleges 
that the plaintiff is not an agnatie relative 
at all but that he is eonneoted with him 
by the faot that his (plaintiff's) brother'a 
son married the defendant's рієєе'в daughter. 
The Subordinate Judge has examined the 
voluminons evidence at eonsiderable length 
and with aonsiderable oare. He somes to 
the eonslusion that the plaintiff has failed 
to prove that he is an agnatie relation, 
I think that it is sonesded by the defend- 
ant and seertainly there is ample evidérce 
to show that the plaintiff was not only a 
person of sonsiderable importanee in the 
affairs of the Asthal but was sonnected 
in some way with him ;' he was undobtecly 
a ckela of the defendant's predecessor and 
a guru bhat of the defendant. There is 
however, very little doaumentary  evideree 
in support of the plaintiff's elaim to relation- 
ship of an agnatiesharaeter, In Exhibit 1, 


‘whieh is a deed dated the 8th Dseember 


1804, exeented by the Mohuni Bhagwat 
Das in favour of: the- plaintiff's brother 
and others,a eertain passage ccours whieh 
is thus translated, "but Ramautar Missir 
(this person is admittedly the plaintiff’s 
brother) and others are related to the 
girhasti family of me, the’ declarant.” 
The important word bera is the word 
‘related’ and the Subordinate Judge, who 
gives the passage in the vernacular, does 
not eonsider that the word there used 
resessarily connotes avy agnatio relationship. 
The learned Snbordirate Judge in eoming 
to this eonslusion bas taken into aesount 


— men 
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alga a passage in Exhibit D whish is a 
deed also.made by the Mohunt Bhag wat 
Das on the 9th of Decamber 1904 in whish 
a, word ocsurred whieh is again translated 
“related”, The two words in the two 
doeuviente are in faet sonnested, that in 
the first being “risht mani" whilst in the 
latter the word is “rista”, All that the 
learned Subordinate Judge ean deeide on 
шн point with regard to these dosuments 

that the word ‘“¢shtamand” might 
обв either agnatie or cognatie relatives. 
However, there is another way in which 
this dosument, Exhibit 1, has been utilised 
by the defendant; it is to attempt to 
destroy the statement by the. defendant 
that the only relationship between the 
plaintiff and the defendant is through the 
plaintiff's brother, Ramautar Missir, by the 
latter's son’s marriage to the defendant’s 
niece’ s daughter; it is utilised ia this way:— 
it, is said by the defendant in his evidenee 
that this marriage took plaee some 12 or 
13 years ago; the defendant gave his 
evidenee in August. 1918 and it is pointed 
out, therefore, that it would seem that 
Exhibit ‚Мо. 1, whieh was dated the 8:h 
Desember 1904, was probably exesuted 
before the marriage and that, if, that was 
really во, there was somé eonnestion other 
than that through the marriage bstween 
the plaintiff and the defendant or other- 
wise he wonld not have used in that deed 
the word translated вв “related”. I am 
not at all sure, even supposing that it was 
elearly proved that the marriage took 
place after the exesntion of this deed, that 
the expression in the deed proves anything 
sonelnsive, althogh I think it is not at all 
improbable that in some way or other the 
plaintiff was sonnested with the family of 
the moliunis, But the onus upov him, of 
eourse, is to prove his agnatie connee- 
tion, without any doubt. , The Subordinate 
Judge , goes , through the oral evidence 
given in, fayour of the plaintiff at some 
length and with one or two exeeptions spesi- 
fieally. refere,. T think, toall those witnesces 
who speak ‚ав to the relationship. I haye 
myself. made an, independent analysis. There 
is, first of all, the plaintiff bimselt who says 
that Bhagwat Das.the mokunt who was the 
defendant's predeoessor wes ccusin to the 
plaintiff’s father апа, he gives a detail of 
relationship ‘whish “ean be worked out in the 
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following table :— 


Mohunis. JÀGAT NARAIN MISSER 
8 n 


Hiram, Mohunt No 1, Siaram (migrated to 





Birbal Das, Mohunt No. 2, . Nucknampore) 

Dharam Das, Mohunt No. 2, 

Ramprasad Das, Mohunt No. 4, 

Ramratan Das, Mohunt No. F, : Nirmal 

Shyam Narain Das, Mohunt No.6, тае Misser 

Bhagwat Das, Mohunt No. 7, ў 

Siaram Das, Mohunt No. 8, => 

(defendant), zs EXTUS 

Dharam Suphal 
Misser, Misser 


— 





Prasad Misser. Kanai Мівғег 











f 
f | 

Rattu. piri Sheodyal 
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Sheo Sahai. Ram È 
( | 
Bhagwat. R "em | 
Sheokumar. 
== 





x] \ 
л Shambodhi, Rambuksh, 
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Г \ 
Gopal Jaikishun Ham 
| 
2 sons, 
R ыр Р 
Ramautar. Raghubir, Hanuman, 
(plaintiff), 


His brother supports him, but the Subordi- 
nate Judge does not feel that. he ean aseopt 
their evidence as in any way reliable or 
{rustworthy as they are such deeply 
interes'ed parties. "There аге numerous 
witnesses who in some sort of way support 
the plaintiff’s story; for example, the plaint- 
iff’s witness No, 4, who is a mohunt, states 
that the plaintjé was a nephew of the 
defendant! predecessor by “natural relation. 
gbip," bnt, as is pointed out by the Subordinote 
Judge, his means of information were simply 
that he had been told by the defendant!g 
predeeoseor that в Brahimin of his brotherhoog 
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who bad become his chela cooked hisfood ; and it 
is elear that the word “trotherkcod” does not 
necessarily indieate agrnatia rilationship but 
merely 1ieligious fraternity, Plaintifi’s fifth 
- witness ie а Zi -mindar; he also says that the 
pleintiff is by "naturalrelation" a nephew of 
the defendant. He says that be beard tbat 
the plaintiff was the defendant's predeeerscz’s 
nephew from the defendant's predecessor 
himself; he eanrotsey when this was nor 
had he ever seen ару genealogical tree. 
Plaintiff's witt ess No. 7, whois al о a mohunt, 
simply states that the plaintiff was ‘the 
nephew of: the defendant's predesesror" 
but he dces not sty how he acquired this 
informalicn, Plaintift’s witners No. 8 isa 
Pundit; he states that the plaintiff is a 
ecn of a “eousin brother of Bhagwat Das 
(f,e. defendant's predecersor) in the ratural 
family,’ This witness states that ha was 
a Pundit: at Sitamarhi Asthal bet the 
Subordinate Judge discards his evidence 
entirely, on the ground that he was rot 
the Purohit at the Sradh of the defendar t'u 
father and mother and hsd presumably no 
spec'al means of atoertaining the family 
history. Pla‘ntifi’s witness No. 9 was a 
chela of deferddnt’s predesessor; he esys 
that the rlaintiff wes the nephew of defend 
ani’s predecessor by naturel relationship but 
he also eta‘es that he had no particular know- 
ledge of the family history ard has newr seen 
any genealogisal tree. Plaintiff’s witness 
Nc. 11 is a Zemindar ; -he-simply states 
that the plainnff -ia a rephew of Bhagwat 
Das by natural relationship, He somes 
from N«eknampur which, he stater, was the 
birth place of the anacsiors of Bhagwat 
Das’s family; he states that he knows 
their genealogicel history. Plaintiff’s wite 
ness No, 17 is а chela of tke Sitamarhi 
Asthal; he says that the plaintiff is 
a son of the cousin cf the defendant's 
predesessor assording to natural relatior sh: p. 
The Sabordinate Judge dces not seem to 
have mentioned this witness nor tle 
following two of the plaintif's witnerser, 
namely, No. 21. who із also a ckele of the 
Asthal, and crys that the pltiatiff is a 
nephew cf the defendant’s predecats-r 
by ratural relationship and Мо, x2, another 
chela of tke Акба], who says tla: the 
“plaintiff was tke brctker’s воп or 
sousin's ron of the defendant's predecessor, 
' Tte &ubordinate Judge does not consider that 


INDIAN OASES, - 


(1933 


there witnesses belonged to the plaintiff's 
natural family or that they eould have had 
anything more than а superfisial or hesrsey 
knowledge of what they stated, It is perbaps 
hardly nesersary here to observe that two 
circumstances are here present; the first is, 
irat there is no doubt, that the present 
dispute bas split these who are eonneeted 
with the Asthal into two sides, some of 
whom vigorously support the’ plaintiff 
throughout, whilst others strongly uphold 
the defendant, whi]:t sesondly it, is, cf eourae, 
quite easy toobtain persons on either side 
simply to osme forward and speak to a 
relatioush’p between persons in bold state. 
ments whieh it is almost impossible to 
sontrovert exeept by showing them t? be mere 
matters of hearap у or at any rate to be unsup- 
ported by any documentary evidenee or 
derived from any effestive authority. Now, L 
am far from saying that the plaintiff has not, 
in view of the number of witnesses which he 
has ealled and in view of bis own evidence, 
made cut scme kind of case in favour of his 
elaim to be.an agnate of the defendant but 
he is met by а very large body of evidense 
given on behalf of the defendant whieh 
ab:olutely eoptrad'o's the evidense given on 
hia (the plaintiff?4) bshalf, The Subordinate 
Judge воп‹13өгв that the evidenee of the 
witresses for the defendant is sonsiderably 
strovger than that given on behalf of the 
plaintiff and he, therefore, same to the eonslu- 
8'on that the plaintiff was not an agnatie 
eousin of the de^endantand was not eonnected 
with bim as an agnato at all. The evilenee 
pat forward on behalf of the defendant in 
connestion «ith this point sonsists of that of 
defense witness No. 1 who is a chela; he 
states that the p’aintiff was not an agnate 
of defendant’s predecessor whose sgnates 
had never lived at Neckrampur but whose 
ат castors were resident at Misraulia in the. 
Distriat сЁ Shahabad. Не states further 
that the defecdant’s predesessor himself 
told the witness that the plaintiff waa not 
his agra/e. The defendant himself states 
tiat his family has mapy agnatio r: lations 
at Misranlia where his agate family and 
aure lors reside and (that none of the 
mohunts of Sitamarbi were ever born at 
Me.&uampur. He gives a lorg aecount of 
his version of the family-trea wbich is quite 
d feront Бэ that pat forward by the plaintiff, 
He denies flatly that the plaintiff is an agnata 
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and states that ha has no knowledge of Sheo 
.. Dayal whom the plaintiff deslares was his 
Great grand-father. He says that the only 

. Connestion between him and the pla‘ntiff із 
‘that a daughter of his sister’s daughter 
marred the plaintiff's brother's son. The 
defendant says also that he did seea 
genealogical table. onse of his family at 
their family , seat at.. Misrauia with one 
Mohunt Jagannath Das, This certairly did 
not sortiin the deseent as claimed by the 
‘plaintiff. Finally, he declares positively that 
he has himself personal knowledge of the 
n&'ure of the-relationship between the 
plaintiff and himself which is merely that 
of the marriage, D.fendant/'s witness No. 6 
is & chela of the defendant's predeosssor 
residing atthe Sitamarhi Matb, He states 
“that the plaintiff does not belong to the 
defendant's family, that is to say, his natural 
family. He a!s» says that the deferdant’s 
‘predeceseor, who had adopted the defendant 
аз his chela and suosessor, was anxious 
that the cefendant shculd marry kestuse 
there was no other agnatis mala member 
in his family,‘ vsing these words, “ I wish 
to marry Sita Ram Das (7, e., the defendant) 
ae there is ro other male member in my 
family. Otherwise the gadi will go to 
another family.” The defendant's witness 
No.9, who is &'  Z.mindar residing in 
Darbhanga District, says that the defendant’s 
predeos:sor was anxious that the deferdant 
‘should marry beeruse there was no other 
‘man to succeed him. This witness statis 
that the defendant’s predecassor openly 
stated that the plaintiff did not belong to 
bis (defendant's) fanily and that it was 


observable that on the ссзағвісп when news. 


of the death of one of Bhagwat Das’s family 
at Mieranlia was brought to Sitamarhi, 
although the defendant and Bhagwat Das 
observed Assusb, the plaintiff did not do 
во; апа that 16 was on that osoassiocn that 
‘Bhagwat Das stated that the plaintiff did not 
belong to his family, Defendant’s witness 
No. 10 is the personal rervant at Sitamarhi 
Asthal Heseems to ke a hereditary cfü:er, 
hia father and grand.father having served 
‘there in the same capasity to previous mohunts, 
"He states that the plain:iff docs not belong 
to defendant's family and that he himself 
never saw the plaintiff observe Asau:h in 
the ease of the death of агу members of the 
Gefendant's family, Тһе next witness No. 
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11 is a sultivator residing at Janukpurin 
the Distrist of Mozifferpur;: he is from 
the Misraulia fam'ly 69 whiah tha defendant 
belongs and he stares that none of his 
ancistors had ever sattledat Neeknampur, 
thus contradisting the plaintiff's story of his 
dessent from Sieo Days! who is alleged to 
have migrated from M:sraulia to that place. 
This witness deposes that Bhagwat Das is of 
his own family and an aguate and he atates 
defiaitely that the plaintiff is not bis or Bhag- 
wat Das’s agnate. He says that he aan tell 


the names of his anc:stora up to the llth 


degree of assent. The next witness ів one of 
the Porosbiis of the S tamarhi Asthal (defend- 
ant’s witness Мо, 12); again, thia man 
appears to have ooonpied an hereditary offica 
as his father ard grand-father had undar- 
taken the same dnties. He knows that the 
defendanvs aneostors aame from Misranlia 
‘and that the plaintiff is not an agnato of 
Bhaewat Das. Defendant’s witness No, 13 
isa Zemindar living at Misraulia; he gives 
в long family trail and claims to have bad 
with the mohunts of the Aethal a common 
descant. He knows the plaint.ff whom ha 
says does not bilong to his family and is not 
his agnata, На appears to have tcm 
considerable knowledge of his own family 
history. Defendan:’s witness No. 25 is a 
cultivator also residing at Misraulía and an 
agnate relative of the defendant’s family; 
he also knows the plaintiff whom he says 
із certainly not an agra'’e of his family. 
Defendant’s witness No. 25 ia also a enltiva- 
tor at Misravlia and again an agnatio relative 
ofthe defendant. Ha srpports the other 
witnesses and denies that the plaintiff ia hia 
agnate; he seems to know & good deal of 
his family history. Defendant’s witness 
No. 32 is a mohuni living at Misraulia and 
an agnato relative of the defendant; he 
states that no branch of the family ever 
settled at Nesknampur, although a branch 
settled at Janukpur and another at Sitamarhi; 
the family was settled at Misraulia; he pro- 
dused a genealogical table (Exhibit M) 
whieh һө взув he obtained from his grand. 
father. This ap.arently does n.t include the 
pla‘ntifi’s family ia auy way; he desies that 
the plaintiff is an agoat.crelation. Although 
the Subordinate дача docs not attash much 
importance to this ge. ealogieal tree (Hxhitit 
M) whieh he thinks could ea-ily have been 
written out for the purpose,, he does attach 
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aréat importence to the presenee and testi- 
mony of such a large number of bis 
family in support of his (deferdant's) 
statemente, He roints out ihat it is 
very etrange that rot в sirgle man of 
the Misser family comes from Misraulia to 
support the plaintifi’s allegation. He states 
that he eanrot believe that all these men 
would have spoken апи! !'y and jaggled with 
the names of their own anoestors in crdér to 
support the defendant, There is no doubt 
{Hat the évidense given in support of the 
defendant as to ihe вава is distinetly strong. 
Numerous members of the partisuldr family 
to whieh the defendant, admittedly belongs 
and to which the plaintiff desires to show 
that he slso belongs, have given evidenee 
denying that the plaintiff is an agnatie 
relative. The plaintiff's story that his 
aneestorr, originally residing at Misraulia, 
migrated to Neeknampur (ibus aseounting 
for the praetieal ceparation of the branehes) 
dcés not seem to have been adequately 
established. The Subordinate Judge bas 
weighed ‘tke evideree given on both sides. 
He las teen the witnesses and Le bas éome 
tó the eonelusion that the weight of evideree 
is undoubtedly in favour of the defendant, 
Unless I could see very. sirorg reasons for 
saying that the Subordinate Judge was wrong, 
I thick it would be altogether improper to 
disagree with the sonelusion to whieh he has 
some; and, indeed, on reading tbrough ard 
considering earefully the evidenee on both 
sides, 1 Lave eome to the conclusion that the 
Subordinate Judge was quite right; I think 
that the plaintiff by his evidense succeeded 
in giving to Kis élaim {о be an agnatie 
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dabarred fron. bringing thia astion because 
he has not taken the steps whieh, unde? 
certain  siraumbtansés, are laid down by 
sestion 92 of the Code of Civil Protedüré, 
This sestion reads as follows :— 


“(0) In the ease of ‘any alleged breash of 
вру express or coristruetive trust ereated fot 
publis purposes of a charitable or. religious 
nature, or where the direetion «f the 
Court is deemed певевғагу for the ad. 
ministration of any sueh trust, the Ad. 
vosate-General, or two or more pérsons 
having an interest in the trust “and 
havirg obtained the sonsent in writing of 
the Advyoocate-General, may institute & 
suit, whether contentious or not, in the 
prinéipal Civil Court of original jurisdie- 
tion or in any other OCourt empowered 
in thab bebalf, by the Losal Goverhmeht 
within tbe losal limits of wliose jurisdistion 
the whole or any part of the subjest- 
matter of the trust is sitaate, to obtain 8 
desree— 

(a) removing any truatec ; 

(5) appointing a new (rastee ; ; 

“() vestirg any property i in a trustee ; 

"(d) direating aceounts and i inquiries ; : 

"(e) declaring what proportion of the trust 
property or of the interest therein shall be 
allosated to any partioular objeet of the 
trust ; 

чр) anthorizing the whole or any part 
of the trust- property to ba lef, sold, mortgag- 
ed ‚ог exehanged ; 

NO семга a sohemò ; or 

“(A) granting sush further or other relief 
ав the nature of ihe ease may rcqüire. 


relation of the defendant come cemblanee of - 


plausibility; I do not, however, think that the 
evičenee put forward on his tehalf їв, when 
it kas keen so seriously sballenged and 
strongly met, sufficient to proye eonelusively 
his story, M ihe pliirtiff. із not an agratie 
‘relative; Le, whatever тву te tke otker 
cirenmstànech cr whatever may be the otber 
‘duestions for dre‘sion, slearly Ева no locus 
апа for bringing the present suit. The 
matter i ів, tEerefore, subste'ntially dirpoccd of 
by the view whish Itake of this point. 
As, however, it 18 possible that the ease may 
gofnrther it is’ perkapa decirable tLat I 
ghould express my  cririon reper cez'cin 
ciber points which have tcen réitcd, ke 
‘fist of these is whether the plaintiff ig 


"(2) Save as provided by the. Religions 
Endowments Act, 1863, no suit elàiming any 
of the reliefs Spesified i in sub-seetion (1) sball 
be instituted in respest of any auéh trust aa ія - 
ite: oin referred to except in conformity with 
the provisions of that sub seetion.” 


The Subordinate Judge thought that а mo» 
hunt ofan Asthal being merely a sort of tras. 
tee oan be rcmoved from his office if he is .gnil- 
ty of viclation of his trust and that the pláint- 
iff waa tarred ty section 92 from elaimirg 
any 1elief against the deléndánt on 2900014 
ot the alleged waste of the trust pro erty bat, 
on the other band; the Subotdin& ae Jaiga 
thought that seokigii 92 did rot debar ‘the 
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plaintiff from obtaining the rel:ef which he 
sought оп. ће ground that by the defend- 
ant’s. . marriage hə (the defendant) | had 
forfeited . his offica. 16 should be observed 
that what the plaintiff c'aims here in, his 
plaint doea .not altogether soniem 1 late merely 
Ira'tera which Are compri: сеї in seation 92, 
for he claims, as in his own right of stoce i» 
sion, pcssession- of ihe propertias as well as 
the position of. mohunt, on tha ground that 
tke deferdant has forfeited them owing, 
amongst other rearons, to the fact that he 
has marie]. Although it may be: ‘that, 
mir gled with this applicstion, there із also 
в elaim based upon an alleged breach cf 
trust, such as is contemplated under section 
2, 1 hardly imagine that a claim for ejeet- 
meni and possession of ihe character mace 
in thà present саве, such elaim being based 
upon an alleged personal right of the- plaint. 
if, is. ‚сла , whish can ba regarded аз 
falling within ihe purview of s2etion 92, 

I do not. think that it is necessary to 
o2mm ent i in any way проз the question as 
ta whe! her the defandant was guilty of алу 
cf the eharges wbi:h we.e Lrought. againgt 
him in sonnestion with waste or misappro- 
priation cf the property appertaining to the 
Acthal, forthe point bas not been raised 
here i in this Court, although befo e the Subor- 
ditate Judge it was ttrorgly urged bat 
desided b; h'm in favcur of the defend- 
ait, 

The orly other quest: on for consideration 
is as to what, if any,is the effest upon tke 
position cf the defendant ia relation to hia 
mohunteh ip producad by the admitted fact 
that he has contracted a marriage allianca, 
It must be eonfessed that, when entering 
upon this question, one fads oneself cən- 
fronted with eonsiderable diffi rulties, These 
diffisultise -pretent themselves from more 
than ona direction, In the first plac3, one 
ig pluoged into the extremely intricate зва 
of observanaes and traditions which surround 
the hierarshy of the Hindu pr.esthood; seeond - 
ly, one is met with a ma:s of evideres mash 
of whieh appears io be entirely sontradistory 
although in some cases addared by witnesses 
whose characte: and eredibility one would 
thick. wera normally bayond eriticiam. I 
am trying, howevar, to think that to a 
large extent mach of what, .appeirs to 
be the confl's: butween whit is stated by 
some of the wilnesses on the part of the 
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plaintif and some of оза on behalf of the 
defendant is due to the fast that some of 
ihe  technieal, religious ог semi-religions 
words which are used by them ara not 
always used in precisely the same sense; 

and, from what I have bsen able to gather 
daring the Learing of this appeal, it is 
eertaialy the ease that some of these phrases 
are in ordinary parlanse often utilized in a 
scmawhat loose fashion. S) far ав it is of any 
value, howsver, in the plaintiff's favour, à 
start in the aonsideration of the questioa may 
ba made by the admitted fact that, from the 
acm mensement of the foundation of this 
Ача] in 1599, all the mohunts haya been 
ва: :ев uatil the defendant, the 8:h 
mohunt, ehoss to marry. There is alao no 
dob: that the fact of his having done во 
has. ‘been tha, or ona. of the, «51838 whieh has 
given rise to this expensive and protracted 
litigation and has givan umbrage to some of 
thegs who are connested with the Asthal, 
іё must not, however, ba lost sight of that 
the. ineumbeney of this Asthal ig a valaable 
and eoveted pcssession and probably one from 
which the incumbent ean dariys- possibly toth 
for himself, his family and his a iberents 
and, for all 1 know properly, & eomfortable 
livelihood, There is nothing, so far as І 
san assertain, in the doeuments whic have 
been produced in thia case to show that 
any sondition of s.libaey was oxtrirs‘oslly 
imposed upon tha holders of the. mohuntship, 
It may, however, ba eontended, with some 
force, that ifthe «ustom ог nsage or tradi. 
lion of suaeession by agnatie chelzs (mention- 
еі аё ап earlier stage of this judgment as 
ob:ained sinea the foundation of the Asthal) 
is to be regarded as a definite ‘austom now 
binding upon the institution and whieh 
sannot properly and legally be departed 
from (unless, of €$0DIBP, по agra‘ia relation 
qual fisd for the post existed) add one to 
which effaeb must be given, it is difisult to 


see why this tradition of eelibacy extending 


over a like period sbould not also bé Taeognised 
ав а c1stom equaliy obligatory „ароп the, ine 
eambents of the Ásthal I ndeed, in some 
respects it may .be thought that the { .presump- 
tion, in favour of the tradition of solibaey being 
obligatory, might be sonsidere i аз! strongerthan 
that of the agnatis augosssion ; for whilst the 


latter ean be slearly 60 nprehen jel owing to 


tha natural daire to retain tne nevents d .r. ved 
from the Astha} in “the Hands of the family 
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the former is, speaking generally, a depar- 
'turefrom the normal and isa self-imposed 
eordiiion which essentially is not usual in 
‘ordinary human life. I have, however, at an 
earlier stage of my observations elready dealt 
~ at eonsiderable length with the question as to 
' the birding eharaeter and the usage of aguatie 
'guesession. I have pointed cut that it was a 
'eustom whieh, so far as this ease is concerned, 
'^had, in my opinion, not been in issue between 
· the parties and that, altbongh І was inelined 
“4o think that after so long a period it might 
‘be regerded as в tradition which should 
rightly and properly ke always followed, a 
-‘deesision as to this point did rot arise in 
‘this litigetion and should not perhaps be 
‘allowed to be raised in this Oonrt. The 
. pesition with regard to the necessary 
'eelibaoy of the mohunts of this Asthal has, 
''on the other band, slways been, together 
with the re'ations'ip betweem the plaintiff 
and the defendant, the prineipal point. at 
"issue between the parties to this litigation. 
I must admit that ia my mind I think that 
“ths very fact that none of the tnohunts of 
‘this Asthal have ever married hitherto prë- 
aënts tho pleiotiff wi:h a strong p'sma facte 

' ease ; bat, cn the other hand, it must be 
^ remembered that up {ill now tha. adoption 
"by eash insumbent mohunt of his nephew 
‘as his chela ard васозввог has presented no 
diffonlties, The defencant himeelt states 
in his evidense that bis ү ric ecescor, the 
- mohunt Bhagwat Dar, observit g. that {his 
' tradition of ne potis suesoesion was in mcst 
'gerious.darg:r of eomirg to an end de-ired 
"thst the déferdant- shoold marry in order, 
' presumably, to retain the ohuntship and 
the benefits derived from the ‘ properties 
'appertainitg to the Asthel in close agnetie 
' suecession contemplaticg that the devolution 
would deccand проп а son who might b3 
burn to the defendant. This testimony may 
cr may not be trae bat it sounds plausibla 

' and, if 'eredit should be attashed to it, “it 
shows that the tradition of eclibaey was not 
'thonght to be mere than в tel-denyisg 
orüinanee in no way inyizlsble and one the 

` practising of which did not affect the tenure 
of ary insuambant who to sontrasted a mate 
rimonial eonrestion, Although, t erefo: e, 
ab frat sight, опе wovld beinelirei to thiak 

` that the faot thet for over three centuries 
` по mchunt of this Авіа had in fast married 
- gonetitated а streng presumption in favour 
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of eselesiastioally obligatory oelibiey of the 
holders of the offise, I think that it is 
legally. nccassary to look at the matter from 
a somewhat broader point of view and to 
eonsider whether asa fast there is avy elear 


‘reason to think that marriage by a mohunt 


would  nesessarily result in the extremely 
grave effeet- that he: should in law be 
eompelled to abdieate or be capable of ejec- 
tion from Lis position. I feel very great 
diffdenee in venturing to enter into the 
tangled paths of the dostrinsl and dogmatis 
rales whieh govern the priests of the Hindu 
religion, or in partisular, of all these sestions 
of it to whish it is supposed that the mohunt 
of this Asthal must.adhsre, and'I am afraid 
that my efforts so to do must of nesessity 
appear to those who are thoroughly familiar 
with the eubjeet ав somewhat e‘ementary; and 
I eannot help feeling that in matters of this 
kind it might be advantageous if the Legiala.- 
fure eould devise some tribunal com posad of 
eleries assisted. possibly by some ehosen 
from the laity whieh eonld deal with ques- 
tions of this sharacter in a more eomplete 
manner than they ean be dealt with by 
persons who may be-of a different faith, 
unveraed in вов religious ' or sestarian 
praetie s and only sehooled in the originary 
prineiples of jarisprudenee. However, the 
matter has to be fased and‘ I aeeordingly 
venture to give a sbort summary of what 
I assume to be a real is:ue' botween the 
parties. The position may roughly he rasord- 
ed thus :— i E 

A guru, a holy man, who was the aneestor 
of the defendant, migrated from Misraulia, 
his family home in the ‘Shahabad Distiiset 
in this Province, about the end of the 16th 
eentury and took up his station near a tank 
of water ata plaee then known as Sulcchini 
but now called Sitamarhi.' This losality 
was a very famous one in Hindu mythology 
lesause the belief was that, after the eon- 
‘glasion of the aneient Sagas ‘of Hindu folk 
and religious-lore, the goddess Sita who had 
been there transported arose from a srasible 
unearthed where this water now stands, 
This Arehais legend seems to éorrespond to 
82me extent with the western Aryan myth 
of the birh of Aphrodite. This worthy 
guru evidently snecaeded in at‘castiog 
interest from the great personality of tha 
neighbourhood, for he obtained the grant in 
November 1599 of the Maaza now known as 


à 
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Sitamarhi to whish referense has already 
been made; and, eventually, a building was 


- erested near the tank where the principal 


deity of the Hindu pantheology worshipped 
was Sri Jankiji Maharani; this goddess is 
regarded as the daughter of the god Janaka 
and the goddess Sita. Prosperity and 
secretions of property .gradually came and 
the Asthal is now & very important one. 
Now, it isagreed that, in eonneetion with 
‘the worship of the great god Raw, there have 
been several revelationists ; one of these was 
named Ramanand whose work lay in the 
}2th eentary; a later teasher who appears 


Ramanuj. Aseording to the theory whieh 
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withdrawn from worldly affairs" and 
жара in its primary aense it was intended 


“to sonvey the idea of scmplete asseticism, 


` to have been of a more liberal type was. 


18 put forward on behalf of the plaintiff, tha - 


followers of Ramanand are more ascetics 
than the followers of Ramanuj ; and I think 


~ that, broadly speaking, this may be regarded 
Тан sorreet, | 


‘The formor, it is said, may not, 
“the latter may, marry. We see the same 
kind of differenee in the priesthood of various 
"branehes of the Ohristian Ohureh in whieh, 


. though Roman Oatholis Priests must ba 


single, the Greek Catholis Clergy need not 
tbe‘ so although a Bishop of the Greek 
'Catholis Ohureh eannot ba a married man 
‘although he may bea widower; whilst, in 


the Angliean community, there is nothing 


.kind, We 


in the nature of ' enforeed calibacy of any 
here come to several  moot 
points relating to phraseology. 16 ів caid 
“on bekalf of the plaintiff that a mchunt who 
belongs to the Ramanandi seet cannot 
marry ; whilst in regard to the Hamanuji 
„Веб it is said that there are two olasses 
the first being ealled '"Asharys," who are, 
what may be deseribsd as, lay teaehers aud 
upon whom calibaey is not ‘imposed, the other 
portion soncisting of what are ealled “Ваі- 
regir,” who are assetios and whe, having cut 
off their eonnestion with all worldly matters, 
must be eelibate. 16 is here that we begin 
io experience eonfusion with regard to the 
use of particular vernasular expressions and 
it ia quite obvious, after reading throngh the 


evidenee, that many of the witnesses did 


not mean with presision exastly the same 
when they were using tle same words, 
The prinsipal sontroversy arises with regard 
to several varnaonlar words with whioh, to 
the best of my ability ,[ shall now try to 
deal, The first of these is the word 
“Bairagi”; I suppose that this word means 


* 


note а 


that is to say, an eremitie life in whieh the 
individual eut himself off from his worldly 
desires and environments and retreated into 
& condition of isolated  eontemplation of 
thinga divine; but there is no doubt from 
the evidenee before me that this word has 
long sinse eeased to have any saeh restriotive 
meaning and it would seem that it now 
almcst only has the signifioanee of а psrson 
devoted to religion and does not itself in any 
way contemplate the necessary ineidenee of 
ealibaey, Тһе next word which gives risa 
to come difficulty ia the word "Biraki." 
This word is found prefixed to the word 
“Bairagi and it wonld be seen to oon- 
more rigid  aseetisism than is 
indieated by the word "'Bairagi" alone. I 
gather that it essentially mears "one who 
has renouneed the worla"; but whatever may 
have been its original meaning, it now seems 
io be like the word “Bairagi” used 80M6- 
what 1 osely and [am not aure that “Birakt”, 
even with the sonjarction of the word 
Bairagi,” now necaasarily sontemplates a non- 


. marriageable state. 


* The Subordinate Judge, Mr. B. К. Biswas, 
who is в Hirdu himself, has dealt with this 
matter in very great detail and with a 
wealth of knowledge of Hindu religious 
“matters with whieh it ia quite impcssible 
for me to eompete. He gives the whole 


history, of the Ramarandi and Ramannji 


movements ; and he somes to tke conslusion 


„that the Silamarhi Авіа was not a Rama- 
Dandi bnt а Ramannji foundation, 
'aiders the term “Bairagi” 


He ооп. 
a8 simply derot. 
irg one who ean restrain his passion and 
that it is not a phrase deroriptive of any 
partievlar religicus order of whieh a man 
must b3 member in such a fashion that 
his property ean be inherited by others than 
his blood relatione. Like myself, in my 
groping erquiry, he attaehes little legal 
importarcs to the expression “Bairagi” 
which he regards merely as cf & loosely 
Qeseriptive eharaster. It is said, rext, that 
when an individual besame a mohunt of the 
Sitamarhi Asthal he ehangad his family gotra 
watever, it may have bean irt» the celestial 
оста of “Achyut”; that is to say, he became 
one of the deity’s 'ehosen pe2ple. He does 


476 
RIGSUNATH DAS t, НЕО KUMAR MIBBIR, 

pot attash - any great importanee to this 
question beéause he does not think, that as 
[y matter of fasf, any suéh ebar ga took 
plase nor does he think that, at any ràte, 
'the lätt mohunt prior {о the péesent defend: 
But ever disassiciated himeclf from his 
тав family. 


I Bava already said that there is on both 
aides i in bhia case à great deal of dosument- 
‘Bry and oral evidence whish bsar& upon the 
Question of fast as to whether the mohunts 
of. this Aathal ára sondemiüed o: not tò 
Gelibasy, The dosumentary evidenca i is not 
yery eonvineing; thera is some to, show that, 
when àn ontlying property whish appears, 
perhaps, originally to have belonged to or 
to ke appertdinirg to the Sitamarhi Asthal 
(and there,, are several outlying properties 
of this big institution), went out of the 
‘possess‘on of its: incumbent, one of the 
mohunts of Sitamarhi (the 4th) to.k steps, 
at the instigation оѓ the widow of the 
mohunt of his outlying temple; to resover 
the property ‘and to bring it back aider the 
eontrol of the Sits i irhi Asthal;. tt ab Sita- 


PE 


‹ 


to bave been affested by the fact ttai the 
ineumbent of the Subordinate Inatitu'ion 
(admittedly: ander the control of the Sita. 
marhi Ава). had: man ied bat on, the 
Contrary appears to have made provizion for 
the mainterance of his widow. The 7ih 
mahtint, as I bave’ previously mentioned, 
appears pretty clearly, not to have been & 
Eupporter of any nesersary obligation of 
celibacy: 

When we eme. to the oral evidence we 


got mush divergence of opinion acd mush, 


evidenee whieh, although | possibly in the 
inain of no doubt honest cbaraster, indiea’es 
ow differently different persons sonsiras 
religious oneta., The Subordinate, Judge 
bas dealt , with, theaé witnesses verg earefally 
nd with à knowledge whieh I do nət pro- 
fess to own. He eomes to the conclusion 
that the .Bitamarhi Asthal does not be! ong 
to the ‘Ramanandi seot bnt 18 а Ramannji 
foundation ani. that the mohunte of the Sita- 
marhi Asthal did not altogether, and néed not 
altogether, Git off their connestion with bheir 
girhasti family, He also deals with the import- 
ant quéation as to whether under the Hinda 
. Law a property once vested in an indivi. 
dual can be - divested on aesount of sub. 
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sequent disability. This aapect, of thé cage, 
Ї must confess, is to. me scmewbat novel 
but Кш апу rate there are possibilities under 
section 92 of our Civil - Prosedu! e Code 
wh'ch feam to enable ile difficul.y, in- 
itiated by. the Sübordinate „Judge, to. be 
oversome in many respep'a, partisol .rly with 
regard to a conte:n which may. be . consi- 
Cered ag. in tle nature cf a, publis : religious 
institution, The Subordinate Judge quotes 
numerous Hindu authorities to, show. that 
there. is nothing in the Hinda Law to 
prevent , a mohunt, from ‚ sontrasting А 
matrimonial alliance and ke. had no authority 
prodused before him. to indieate that. by зэ 
doing a -mohunt must . necgasarily. abdicate 
his incumbaney. He points out that it is 
admitted ihat no уо of selibasy ї is ,takea 
by any Bairagi chelà of. the mohunis of 
this Asthal; be also says. that ` there are 
many monanti _or religious institutions in 
this, Provinces the heads of which are, AS 
a matter of fast, selibate, bat he does rot 
conslude that, the faeb .of marriage of a 
mohunt necessarily entails a forfeiture. of hia 
position. , He then . preceeds to „point ont, 
as is undoubtedly the. case, that there are 
a large, number. of religious institutions, in 
this Provineo where the mohunts have been 
married men ; Łe indisates that some of 
the. immediate apcstles of Ramanandi_ of 
whom, notably, is Sur Siranand Pipa, were 
married ; he also irdieateg as an important 
factor. that a certain Totadri Swami, wao 
is & witnéss for #6 defendant and. who 
isa man of admittedly very great im. 
portanse' in the Ramanvji hierarshy, ваше 
from „the, Decean, where he cosopies в · 
position of the utmost importance, . being 
styled as His, Holinets, and . viaited resently 
the Sitamarhi Astbal, Hs thinks that had 
this Asthal belonged to the- Ramanandi 
sect or its mohunt beeoma "patit: (опівавіе) 
by his marriage it would. bave been 6 
gether impossible, £r him to pay, it, 
visit. I must admit that I think . that ilo 
tvidenes , of this gént]er.an, , whose testimony 
shows the broadminded. aspasi ‘of, religion 
adopted in modern days | by, meat great 
prelates, is of the. utmost. importanes in 
this case and, 1 am ure that 16 will, . ba 
useful if I quote some, portion of wh ja, he 
кауз. Нів name is Swami Ranga Asharya 
Koil Kandhare Gbardan and he is a 
Tamil Brahmin residing at Gobardhan and 
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Brindaban in the United Provircos ; he is 
a‘Hindu prisst. He is а man of very 
high religious rank ; he takes the view that 
there are no real differenses of dootrine ог 
should поё be be*wecn the Ramanandi and 
Ramanuji sects. Не is quite satisfied that 
the mohunt of the Sitamarhi Asthal is an 
Acharya of the co-called Ramanuji portion 
of bis s3et. It is obviozs frem his evidenca 
that this‘‘clerie was а man of high posi- 
tion and of very eonsiderable knowlelge ; а 
brogd.minded modern priest. He says that 
the Sitamarhi Asthal was founded ‘indeed 
by a dirciple of his own arcasior Ganga 
Ram and ‘be definitely ttstes that a mohunt 
of Sitamarhi Asthal ‘san continue as 
a'mohuné and perform the puja of ihe 
idols in spite cf his bavirng basen married. 
He confirms the suggestion that Birakt 
and Bairagi shovll be corstrued as meaning 
the same ‘thing and ‘states “that the mohunis 
of Sitamarhi Asthal are not of that eategory. 
He is himeelf a married màn : which íri-no 
way interferes with the tenure pt his high 
and important. сёз. = 

The -Sabcrdinate Judge, tion; comes to 
the conclusion that the Sitarmarhi Asthal is 
a Ramanuji Asthal and that the mohunts 
did''not disassociate themselves from their 
family; he goes on ‘to point out what is thé 
‘real’ -meanirg: of the werd Bairagi and states 
that-there isno Sastris religious prohibition 
against the marriage of either Ràmauandi or 
Hamanuji Bairagis and, firally, he considers 
“the question whether, in view of the long 
tradition of `вв1. зву, the fast that this 
mohunt (the defendant) has murried : en- 
tails upon him "burden ‘cf forfeiture 'of 
his coffee. He sppresiates very fully the 
fast of the tradision for ко many years 
aid he then proseeds to examine in detail 
the evidense whieh has beén adducad dn 
‘both sides with regard to what happened 
td a mohuni who was not a celibate, “He 
says, and I think rightly, that the’ plaint- 
iff bas failed to- show any direst instanss 
where''a ‘mohunt has bean compelled to for- 
fet his offise on пвооппь of his subsequent 
márriaga: Бои, оп the other-hand, he shows 
also that the defendant has addueed evi- 
dence of the-marriage of many mokunte of 
differant plases some’ of whom appear to 


: have been even of Ramanandi seet and others 


of the Ramanuji persuasion. He, therefore, 
somes to the conclusion, in whioh [ think he 
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is right, that the plaintiff Баз. failed to 
show in this esse that the marriage of a 
mohuni (and that is to say, of the defend- 
apt) nce:s ariy entails a forfe'ture cf his 


о зв and he accordingly on tbat ground 
amongst  oihers dism's3s:d the plaixtiff’s 
guit, 


I must aongratulate the Subordinate Judge 
upon an“exiremaly a'le judgment upon 
matters of Hi: du religion upon whish it 
is difficul: for a Obris’ ian unversed in these 
Bübjests to express any very eonfiZent ori 
rior; Lut it is impcasible, urless ve y eogcrt 
argument i3 produeed bafera this Court to show 
that the Subordinate Judge was wrong, tkat 
this Court should upset bis finding проп 
anesticns which after all sre merely ques- 
tions of fast. No one realises more than 
I do the importavee which to those interest. 
ed is attached to the rossession of this 
uudoubtedly valuable property and position; 
I should have personally tbcught, as a 
matter of akstract opinion, _ that the tradi: 
tior& of agnatia succession and  selibasy 
ought, if possible, to have been maintained, 
That, bowever, is one of those views whieh 
have rothing to do with tha legal aspeet 
of апу ‘eate but which «annot but compel 
one to think, as I have ssid before, that 
the most suitable solution of questions sueh 
as this “weuld better bs entrusted’ to tha 
ecnsideration rot of the crdinary Civil 
Courts kut ofa tribunal ccmposed cf 
ecslesiastical pertonages (assisted n> donb} 
by есще legal ehairman) whiéh would decile 
matters of tke nature cn lines ard with 
krowledge which might be more satisfastory 
and more certain than thote upon which the 
High Oourtsin this country ean- ordinarily 
proeeed, 

in my opinion, therefore, this appeal must 
be diemisaed with sosis, 

"Das, J.—1 entirely agree. 

W.O A. 

Appeal dismissed, 
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BAWA SINGH t, THAKUR SINGS, 
LAHORE HIGH COURT. 
Seconp Отуп, APPEAL No, 2751 or 1920, 
January 6, 1922. 

Present i—Mr. Justice Martinean, 
'BAW A SINGH амр orgeRs—DzaFENDANTS 
— APPELLANTS 

| versus . 
THAKUR SINGH AND OTAERS— PLAINTIFFS 
SUNDAR SINGH— Derexpayt— 
Е RESPON ENTS, 

Limitation Act (IX of 1908), г. 12— Téme requisite 
for obtaining copies, what is—Finding of fact—Civil 
Procedure Code (Act У of 1908), O XLI, т. 22—Cross- 
appeals—Appeal filed beyond time, whether can be 
treated as cross objections, 


Under section 12 of the Limitation Act only the 
time from the date of making the application for 
copies up to the date on which the copies are ready 
for delivery can be excluded, [p. 478, col. 2.] : 


The finding of a lower Appellate Court as to the 
time requisite for obtaining copies is one of fact 
and cannot be attacked in second appeal. [p. 478, col. 


2, an . 
К p Singh v. Pem Raj, 48 Ind. Cas. 81; 102 P.-R. 
1918; 186 P. W, R. 1918, relied upon. 


Where а defendant files a огова-аррөш], after the 

iod for appealing has expired, he is entitle 
Poder О, XLI .22 of the Civil Procedure Code 
to have his appeal treated as cross-objections to 
the plaintiff's appeal. [p. 478, col. 2. 


Ramji Das v. Ajudhia Prasad, 25 А, 628; А. W. 
N. (1903) 160, distinguished, La 


Second appeal from a deeree of the 
Nistriet Judge, Gurdasrur, dated the Ist 
October 1920, varying that of the Sub- 
ordinate Judge, First Clacs, Gurdaspur, dated 
the 23rd Deecmber 1919, 


‘< Lala Mehr Ohand Maha an, for the Appel- 


lants. 
- -Lala Perduman Das, for the Respondents. 


JUDGMENT.—Tke plaintiffs brought 
two suits contesting the validity of two 
mortgages effeeted by Sandar Singh, one 
for Rs. 2,500 and the other for Ra. 800, 
The Subordinate Judge held the mortgage 
for Rs. 2,400 to be valid to the extent of 
Rs. 1,322.5 9, and the other mortgage to 
be valid to the extent of Rs. 425-109, 
ard passed deerees aseordingly. Both parties 
appealed to the Distriet Judge. The 
defendants filed their appeals one day too 
late, but they added a note that they had 
not been informed of the eompletion of 
the sopies for which they Һай applied till two 
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or three days after the sopies were ready, 
and also asked that if the appeala were 
time-barred they might be treated as cross- 
objestions in the plaintiffs appeals. Тһе. 
Distriet Juige dismissed the defendants’ 
appeals as time-barred and aleo held that 
as the appeals were dismissed they eould 
not be heard as oross-objsctions. He then 
procesded to hear the plaintiffs’ appeals and 
assspted them, deslaring one alienation to 


be valid only to the extent cf Rs, 200 
ard the other to be valid only to the 
extent cf Rs. 80, The defendants have 


preferred second appeels to thi: Court, 


The first point taken by them is that in 
computing the pariod of limitation for their 
appeals to the District Court the period frcm 
the date of their applying for oopiz of 
the judgments and deerees up t» the date on 
whieh tke eopies were deliverel to them 
shculd bave been exeluded, and that, thera- 
fore, the sppeals were within time. Iam, 
however, not prepared to differ from the 
lower Appellate Couri’s view that only the 
time from the date of the applisation пр to 
the date on whish the copies were ready for 
delivery eculd be excluded. Moreover, the 
Distriet Judge's finding as to the time requi: 
aite for obtaining the sopies is ore of fast 
and eannot be attasked in sesond appeal, : 
See Sher Singh v. Pem Raj (1). 

But the second contention, that the de- 
fendants were entitled to have their appeals . 
to the District Judge heard as eross-objee. 
tione, appears to be eorreo!, ' 

Rami Das v. Ajudia Prasad (2), whieh 
is relied upon by the learned Judge in 
support of the view taken by him, is not 
in point, What was held in that ease was 
that it is not open toa party who has ap- 
pealed to file sross-objeations after his appeal 
bas bsen dismissed, ‘The present ease is quite 
different, The defendants did not file crosa- 
objections after the d'smissal of their appeals, 
but they only asked that the appeal: whioh 
they filed might, in ease they were found to _ 
be time-barred, bs treated as oross-objec- 
tions in the plaintifi’s appeals, and no author. 
ity hes been sited to show that their appeals 
sould not be so treated. 


(1) 48 Ind. Cas, 31;100 P, R. 1918; 185 Р, W, В, 
918, : 
(2) 26 A. 028; A. ҮҮ, N, (1008) 160, 


M— 


QU Ае (NUS Us: 
Vol, Lx VI] INDIAN 
YALLA TIRUPATIFAJU v, NAXDIKOLLA VENKAYYA. 


I aecordirgly авверь the appeals (Nos. 
2:51 and 2754 of 19:0), set aside the 
deerees cf the lower Appellate Court, and 
remand both cases to that Court under 
О. XLI, r. 23, Civil Prosecure Code, with 
the diresticn. that the defendants’ appeals 
to that Court (Noa, 34 and 35 of 1920) be 
treated 88 cross-objecticns iz the plaintiff's 
appeals and 'dispored of according to law. 
The Court-féesa on the appeals in this Ocurt 
will be refunded, Other coets will be ecsts 
in the caser, 


Z, K, 


‹ . Ат cals accepted. 


MADRAS HIGH COURT. 
. FULL BENCH. 
Siconp Ova Arran No, 115 ок 1921, 
December 2], 1921. 
Pres ti— Sir Walter Sehwake, Kr, 

* Chief Justice, Mr. Jcstice Contis Trotter 
and Mr. Justite Kumareswemi Sastri, 
NALLA TIRUPATIRAJU AXD OTHERR—- 
Devexpants Nos, 2 то 4—AFFELLANTS 

VETEUS 5 


NANDIKOLLA VENKAYYA altas 
VEN KAMMA— Prin TIEFS— RESFONDERTS. 


Hindu Law-—Alienation by widow—Compromise 
decree, whether binding on reversioner+ Burden of 
pioof— Reference to Full Bench—Hypothetical ques- 
ions, ' n 


By the Full Bench.—In an action against a Hindu 
widow on a contract made by the widow, a compro- 
mise by which she makes over the estate stands on 
no different footing from a conveyance by her of 
the property; and the burden of proving that the 
compromise is binding on the reversioner is on the 
alienee. Гр. 482, col. 2 ] f 

Muthukumarasamy Odayar у. Subsamanta Iyer, 88 
Ind. Cas 687; 81 M. L. J. 87, Kadakkarai Nadan v, 
Nadakkannu Nadan, 62 Ind. Cas. 762; (2921, M. W. 
N. 842; 18 І, W. 588, Srinivasa Aiyer v. Thirwven- 
gada Maisiry, 55 Ind. Cas 588; 10 L. W. 594; 26 M. 
L. T. 850, Rojlakshmi .Dasee v. Katyayani Dasee, 12 
Ind. Cas. 464; 88 0.689, Sant Kumar v. Deo Saran, 
B A. 865: A, W, Ñ, (1886) 129; 6 Ind, Deo, (x. в.) 185, 
referred to. " 

Per Schwabe, C. J.—By the Hindu Law, a widow in 
possession of property inherited from her husband 
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has a life-interest with power to alienate for neces- 
sariés. The reversioners are protected by the rule 
thatif she does alienate the onus is on the alienee 
to show that the alienation was, in fact, for neces- 
garies. [p. 4*1, col 7.] 

An order of reference to a Full Bench should not 
isk hypothetical questions or ask the Full Bench, 
soto speak, to give & dissertation on general princi- 
ples of law but to do whatis quite enough for any 
Judge to do, іо answer the question which directly 
arises in the case before the Court. [p 483, col ].; 

Ter Coutts Trotter, J.—Y here a widow represents 
the estate it would be unreasonable to deny her the 
same discretion to avoid useless litigation as would 
be vested undeniably in а male manager. [p. 482, col, 


But that must be subject to this qualification 
that where the obligation sought to be enforced 
against the estate is one of her own creation, sho 
stands in exactly the same position with regard to 
the justification of the compromise as she does with 
regard to that of her original contract, and is clothed 
with no higher authority and no less degree ofres- 
ponsibility by the accident that she has superadded 
to her character of a widow in possession that of a 
litigant. [p 4&8, col. 1.] 

' The rule that a widow, as representing the estate, 
can effectnally settle oluims arising out of the acis 
of others, is a salutary one— ut sit finis litium, But to 
give her the rame power in relation to her own acts 
would be to make her, as it were, a judge iv her own 
cause. [p. 48?, col J.] 


Fer Kumaraswami, J,—In considering the question 


‘as to whether a compromise arrived at by ihe widow 


is binding on the reversioners, the main considera- 
tion is whether the suit or claim against the widow 
is a suit or claim arising out of a contract or trans- 
action entered into by her husband with strangers 
who claim against the estate or whether the suit is 
upon a contract or transaction which is entered into 
by the widow herself. In the former case there can, 
be little doubt that she represents the estate and а 
bona fide compromise by her would bind the rever- 
sioners Jn the latter case there is always the ques- 
tion as io whether she acted in her individual 
capacity or whether she acted as representing the 
estate. This question has to be solved in cases 
where the suit proceeds to trial by the evidence’ 
adduced in the case and the findings onthe issues. 
А mere allegation by the plaintiff that the widow 
acted for the estate ora mere assertion by her that 
she во acted would not by itself show that she acted 
in her representative capacity or that the decree ig 
binding on the reversioners [р 482, col. 2.] 

Jugul Kishore v. Jotendro Mohun Tagore, 10 О. 986; 
111. A 66; 8 Ind, Jur. 466; 4 Sar. P. О. J. 558; 5 
Ind. Deo, (N. в,) 657, Kiranbala Debi v. Kali Oharan 
Singha, 82 Ind Cas. 587, Trilochan Hazra v. Bakkes- 
агат, 14 Ind. Cas. 539, 16 C. L. J, 428, Veerabadra 
Atyar v. Marudaga Nacbiar, 8 Ind. Cas. 1072; 34 M. 
188; (1910 M. W. N. 799,9 М. L, Т. 285; 21 M, D, 
J. 320, xeferred to. 


In cases of compromise where the suit is on & 
contract by the widow or in cases where the cause of 
action is personal to her, she cannot, by simply 
consenting to a decree, make that which can only 
bind ber life-interest if the matter rested merely 
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оп 2 contract or conveyance, bar the reversioners. 
If there was no decree, the onus would - clearly be. 
an the alienee-to show necessity and the recitals in 
the document would ra by themselves prove neces- 
sity. [p 484, cols. 1 & 2. 

ү Гра Y Inda Kunawr, 28 Ind. Cas. 715; 36 A. 187; 
26 M. L, J. 442; 18 О, W. N, 649; 12 A. L, J. 495; 19 C. 
L.J. 469; (1914) М. W. N. 405; 15 M. D. T. 395; 16 
Bom. L. В, 852; 1 L. W. 194 (P. O.J, referred to. 

A widow ‘cannot do bes is nha hear шо. legal 
owers by simply going to Court and filing a com- 
adie Y tition or consenting toa decree. [p. 484, 

Ol. 2. E 
end North. West Central Railway v. Charlebois, 
(2899: А.О, 114; 68 L. J. P. C, 25; 19 L T. 85, 
referred to.” E : A 

"A widow's action iz alienating her husband's estate 
for her-private debt ог for-a purpose which under 
Hindu-Law would not amount to necessity is beyond 
her powers, and she cannot take advantage of her 
representative capacity to validate a purely personal 
transaction. The interposition of a decree by consent 
would not make any difference as to the onus of 
proof in such cases. (p. 484, col. 2 dc 

- Khwnni Lal v. Gobind Krishna Narain, 10 Ind, Cas. 
477: 83 A. B56; 15 О. W.N.545; 8 А. L, 7, 652; 13 C. 
T. J. 875,18 Bom. L. В. 427; 10 M. L. T. 26; (1911) 
1 M. W. N. 482: 21 M. L. J. 645; 88 I. A. 87 (P. O), 
Bhogaraju v. Adapalli Seshayya, V? Ind, Cas, 123; 86 
И, 560; 10 M. L., T. 179, referred to, 

Sesond appeal against ‘a decree cf the 


Court of' the .Subordinate Judge, Oosa- 
пайа, in Appeal Suit No. 26° of 1920, 
presented -against a desree of the Court 
of the Additional Distrist Mansif, Сова. 


nada, in Original Suit No. 102 of 1919. | 
"mbis^sesond appeal oeme оп for hearing 
òn the 12th ard.;l6th Avgust 1921,'upon 
perusirg the grounds of appeal, the judg- 
ments ard desrecs of the lower Appellate 
Oourt ard the Court of first instanoe and 
the’ material papers in the suit, and upon 
hearing the arguments of Mr. А, Kitshna- 
йат ‘Atyar, for the Appellants, and of Ме, 
Р.`Вотавипістат, for the Respondente, the 
Court (Krisbnan and Одвеге, ` JJ.,) made 
the following’ 


ORDER OF REFERENCE TO A 
- ' FULL BENOH. 

The fasts necessary for this ` refererce 
are’ briefly these. One Devuluri Swami 
who was the criginal own:r of the plaint 
properties mcrigaged (bem ueufrustuarily 
to tha first defendant in 1557 for Rs 171.8 0. 
and died soon after. Ou his death | his 
estate passed into the hends of his widow 
Меша, In 1891 she executed a deed 
of simple mortgage for Ба. £00 in favour 
of the camo pereon; the firat defendant, ns 
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а secocd mortgage on the same propercies 
with' scme addition. In: 1901 she ` was 
sued - by the first defendant’ for recovery cf 
the money dae on the seeond mortgagé by 
sale of the mortgaged properties presumably 
subjeat to the- first mortgage.’ This suit, 
Original’ Sait No. 564 of 1.01, was som: 
promised by the widow with ‘the first 
defendant and it was arrangel ‘thereby 
that the first defendant was to take’ the 
properties as soll to him outright in settle- 
ment of his elaim. The widow thereafter 
went away to Rangoon asd has not Баеп 
heard of sinaa for many years. The 
present suit із by the Swami’s dauzhter, 
the firat plaintiff, and an a:signse ofa half 
share of her properties, the sesond plaintiff, 
aud they sue on the footing that the widow 
is deal and tha reversion bas fallan in 
to the firet рі ман, to redeem the usus 
feuetuary mortgage granied by the Swami, 
ignoring the sompromise deeres ani the 
second mortgige executed by the wilow. 
The defendanis səb up the sompromise ia 
answer to the suit anl an issus was 
framed whether. it was binding onthe first 
plaintiff. Mg wat m 

On. that їєвлө the Subordinate Judge held 
that’ the burden of ргсоЁ. was on the 
defendants, the в1іёпеөз; ^о prove that tha 
mortgage: debt and the compromise ‘were 
binding on ihe  reversiorer, . and ` finding 
that’ they had not establ'shed it cn” the 
evidence he set aside the sompromise and 
the sale under it and allowed redemption 
to the plaintiffs. -The learned: Vakil for 
tke appellants contends that tbis view of 
the burden of proof -is opposed to the 
rulings reported in: Muthikumarsamy' 
Odayar у. Subramania Iyer (IY and Kadahka- 
rat Nadan у. Nadakkannu Nadan (2). But 
on the other. side the ruling in’ Srinivasa 
Aiyar v. Thiruvengadd Маййїту` (3) 18 sited” 
in support of it: The two sels of rulings 
seam to be directly sontradistory on this 
point, the one oxpresaly, dissenting from the 
view taken in the other, In these siréame 
stances we think it right that the question 
shonli be authoritatively settled by a Fall 


i 


(1) 83 Ind, Cas, 637; 81 M. L, J. 87. . · · 
(2) 62 Ind. Cas, 752; (1921). M. ү, М. 342; I8. L, 
W. 533. 2 : : s m 7 
d 63 Ind, Сав, 595; 10 L, W. 694 20 ' M, Lu 
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Beneh. As all the authorities bearing on 
the question are eited and dissuesad in the 
above rulings it is not nesessary to refer 
to them in detail again. 


We, therefore, refer to the Full Beneh 
‘the following questions :— 


(1) Whieh of the two views taken -in 
the above, rulings as to the burden of proof 
is the eorreet one ? and 

:(2) On whom was the burden of proof 
in the present ease ? 





« This seeond ages сате оп for hearing on 
the 19th Desember 192]. : 

Mr. A. Krishnaswamt Iyer, for the 
Appellants. —~ The learned Subordinate Judge 
‘is wrong in throwing ‘she barden of proof’ 
of provig necassity in the ease on the 
appellants. They elaim title to the property 
not on the alienation made to them by 
ihe: widow. but on з sompromise desree 
entered: into with them by the widow when 
they. sued her on her mortgage. If it 
is ‘ the ‘ordinary ease of alienation, no 
doubt tha Subordinate Judge is right in 
spatting the slienses to the proof of the 
“nésassity” of the trausaetion. Bat the 
present ease is different. The widow has 
muder the Hindu Law power to enter into 
а eompróinise which is binding on the 
‘yaversioners, That ia desided expressly 
‘by this Court іп Muthukumarasamy Odagar 
v. Subramanéa Iysr (1) and in Kudakkarat 
Nadan сү. Nadaktannu Nadan (2), These 
decisions are suffisient to shift the burden 
of proof from the alienees on the reversioners. 


+ Mr. P. Somasundaram, for the Rø. 
spondents.—No doubt the proposition епопві. 
‘ated by my learned friend is sorreet ia 
'easos when the suit, in respeet of whish 
compromise is effested, is based upon a 
debt whieh is binding on the estate. Bat 
where the debt itself is binding only on 
her personal estate, the mere faet that in 
addition there is the force of a ‘suit’ and 
а ‘compromise’ eonsequen$ upon it would 
‘not plaes the matter any higher. The 
burden is as heavily on the alienees to 
prove the binding natura of the debt as 
in any other ease [Srinivisa Atyar ү, 
Thiruvengada Майіту (8) and Bhogaraju 
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v. Adapalli Seshayya (4) were then referred 
to] in support of the argument. To hold 
otherwise wonld be really to deny the 
protestion which is afforded to the rever- 
sioners under the law. In the ease before 
us, the debt in respeet of “whieh the suit 
was brought was a ereation" of the widow 
herself. So the onus is on the appellants 
to prove the binding natare of the debt. 
That is so desided by the Sabardiuate Judge, 
In fast there is no real воп8івё between 
the eases referred to in the referring order. 


` OPIN.ON, 


Soawasz, O. · J.—By the Hindu 
Law, a widow in possession of property 
inherited from her husband has в life- 
interest with power to alienate for necer- 
saries. The reversioners are protested by 
the rule that if she | доев. alienate, the 
onus is on the aliense to show that the 
alienation was, in fast, for nesessaries. 
Io thia ease, tho widow Bathemma inherited 
from her husband Dayalari, Swami eertain 
properties, then the sabiast-of a mortgage 
i» the first defendant „by the husband, 
She exesuted а second mortgage for Rs, 200, 
whisb, it is resited in the deed, was 
advaneed for payment of the debts of the 
husband to the Sret defendant and for 
maintenanee of the widow. -Tbe widow 
having died, the plaintiffs, thé reversioner?, 
wish to redeem the first mortgage: The 
firat defendant's answer to this elaim ів 
that a suit was bronght in 1901 by the 
first defendant against the widow to reeover 
the money dae on the Saeond mortgage 
‘and that the suit was compromised by һе 
widow agreeing that the first defendant shotld 
take the property absolutely, as if sold to 
him, in settlement of his elaim. 


It is admitted that, apart from the eom- 
promise deeree, the onus would baon the 
defendant to show that the seoond mortgage 
was, in fast, for nesessaries, It ia also 
admitted that, if the widow had sold the 
property to the first defendant at the date 
of tha compromise, the onus would have 
been on him to show that the sale was 
for necessary purposes, Bat it is eontended 


(4) 12 Ind, Cas. 123; 83 М, 560; 10 M, L. Т. 179, 
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that the widow, in her representativa 
eapacity ав manager of the prorerty, had 
power io somrromise {һе suit, and that 
it wust be taken {hat she compromisad the 
guit in that sapasity, and tbat, in the 
absence of eviderce addaeed by the rever. 
sioners to the sontrary, she must be taken 
to have asted properly in so dcing. 


* he result would be eomewhat startling for 
it follows that the whole protestion, which the 
law gives to reversioners in respect of dealings 
by the widcw and which the reversioners 
had befcre the compromise, ean ke taken 
awsy by afurtker ast of the very person 
against whcm it ia tkepolicy of the Hindu 
Law to protect, whieh act in itself amcunts 
to a further alienation, 


' It iscaid that there are authorities on this 
point ard it is by rearon of their suppored 
eonflist tbat this case is referred to the 
Ful Berch, I can’ myself find по euch 
оог св in tha сабз which are quoted in the 
xder, of reference, There sre two cates, 
Muthukimaracamy Odoyar's care (1) and 
Kadakl arc: Хайса cate (2), whieh deeided 
that в’ compron ise bg в widow of а та 
relating to ‘the property inherited from her 
ustatd is binding on the reversion:rs. In both 
these saces she was sued jn ber representative 
sapaeity , аз representing the estate, and it 
may well, be that she, in that rerrecentative 
feapacity, о can bird the eetate by а ocmpro- 
mise, “I: am rob giving any. deoision upon 
that point, ‘which we ean deal with when it 
ariser.,. At present I see no reason to dissent 
{тош the view expressed i in either of thote 
(wo easós. "But'in this case the “was not, 
jn faet, gacd in ber repressniative ` capacity. 
She. was апей аз в mortgagor on the recond 
1001152688, ‘that is, to enforce а eontraet made 
by ber, and she compromised that suit by 
purporting to шаке over the property to ihe 
mt rigagep aksolutely; This, in my judgment, 
‘she ` “oar Hot do: except subjest to the role 
$t ‘ated above * “for the prctestion of ~ the 
'reversiorers. ‘If she conld, it would be opén 
(97. her to adopt simple means for avo'ding 
Ale rule which is made.fcr the protesticn 
‘of tLe’ 1eversioners, All that. eke would 
‘Fave to do would be first to mertcage and 
then, if the plaintiff sued оп the mortgage, 
to ccmpromi.e by alieratior. Thus the 
v hole protestion whieh the Hirdn Law hes 
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given to reversioners under similar eircuni: 
starces would be taken away because she went 
through the formality cf compromisicg an 
astion instead of taking the more simple 
source of selling the property in her eapacity 
ав widow. ‘That this is rot permitted is clear 
from Srint.asa Аїуст v, Thiruvengada Maistry 
(3) and, if that cate is rightly decided, 
the question in this ease mut be answered 
by ssyivg that the onus is on the mortgagee. 
I confess that,fcr my part, after listening 
with саге to the arguments which have been 
addressed io ов on either side, I entirely sgree 
with what is said in that judgment.. I also 
entirely agree wi:h the remarks of Mockerjee, 
J. in Raglakshmi Dasee v. Katyayant Dateg 
(5) and thore of Mahmood, J, in Sant 
Kumar v. Deo Saran (6), They seem 
to me entirely right in prineiple. It 
may be thst some of the remarks made 
in there judgments goa little further than 
was necessary for the decision of thore 
cages. 1 want to goard myself from being 
taken to express (he visw that in no case 
can а widow compromise a tuit and. (heres 
by bind the reversioners, Тата quite clear 
that there are cascs in whieh she oan 
do to. But what [ do hold is that in 
an astion agairst the widow -on a contract 

made by the widow,s eompromice ty: which 
she makes ‘oxer the estate stands. on no 
different footing - from a вопуеуаове by her 
of the property. In the iwo eases quoted 
in the order of referenge 1 find that, at ary 


rate, the origiral eontraet was rot made 


by the widow агай I fird that it, is quite 
clear that the widow, ¿had been sueqin her 
representative eá p&city and, therefore, I 
thirk that thoee cases skonld not be regarded 
‘as corfl'eting with Srinivasa Atyar v. 
Thirivengada, Matsiry (3), and the sates 
there або 'ed, If they do eonflist, I prefer 
the deeision in tke latter ease. It follows 
from what I have said that the answer to 
quecticn No, 2 is that, - ‘in, the present 
‘ease, the Lurden of pront is upon the de; 
fondant. MA oss % . ә i 


“which of the two 
the above ‘rulings as to 


e 


The otber question 
views {aken in 


(5) 121nd. Cas. 464, 38 О. 639. "uo Um cH 
.(6)8 А. 865; A. Ww. N. n Hm Tad, Dec; 
(к. в.) 1856, — ; 3 


~ 
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the burden of proof is the oorrest one" ів a 
question  whish, speaking for myself, I 
desline to answer, The use of the words 
two views taken in the above rulings” 
js sertainly open to comment, The rulings 
in the «ases referred to но far from taking 
two views are, I think,  cons'stent with 
each other, and, for that reason, it seems 
to, me to be a question to whieh no answer 
is required, I shou'd like to.taka this 
Opporiun'by of pointing out that, in my 
judgment, the order of referenseto & Fall 
Banch should роь ask hypothetical questions 
or ask the. Ful: Bərch, so to speak, to give 
a dissertation on general pricciples of law 
but to do what is quite enough for any 
Juige to do, to answer the question whish 
Girestly arises, in tke cate before the 
Ocurt. 

Courts TROTTER, J—I am of the sams 
opinion, and have little to add. With 
great respeos to the learned Jadges who 
referrcd the case, І do not thirk there is 
‘any necessary ccrifliet between:the desided 
gieos, 1 quite assent to the prinsiple that 
where a widow represents the estate it 
would be unreasonable to deny her the 
same diseretion {о avoid useless litigation as 
would be vested undeniably. in & male 
mineger. But I thick that that must be 
subjeet to. this qualifisation—which exists 
in the present ease—that where the ob- 
‘ligation sought to be enforcsd:againsi the 
state is one cfher own creation she stands 
in exactly the same pcaition with regard 
-to the justifisation of the oompromise as 
ahe does with regard to that of her original 
eontract, and is slothed with no higher 
‘authority and. ro less degree of respcnai- 
hility by the assident that she has super- 
‘added. to her .charaster of a widow in 
possession that ofa litigant. To bold 
otherw:se, 16 ceems to me, would be nothing 
ess than an abregation of common sente. 
"1 think that the rule that a. widow, as 
reprecenting the estate, ean effestually settle 
візіта arisirg cut of the acts of others, is 
в salutary ore— ut sib fints litium. But to 
give her {Ее ветэ power in relation to her 
‘own acts wculd be to meke her, as it 
"ere, а judge in her own sause ; she is not 
Bolely eorcerned with her duty to the 
pstate, as may be supposed in the former 
case, but is obviously liable to a bias in 
favour of attemptiog to validate her own 
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ast, Sash a вопзіивіою would obviously 
depriva the reversionars of the very pro: 
testion which the Hindu Law endeavours 
t> giva them; and would unquastionably 
leal to endless sollusiva eompromises,, as the 
present опе may well have been, I do not 
think that sush a eonslusion has even the 
superficial merit eliimed for it that on ite 
fase it is a logieal deduction from ths 
faot that she has a, discretion a3 to settling 
claims whish do not arise out of her 
own acts. 

In tha view I have taken of this sasa, 
I agree with my Lord that itis not neces: 
sary for us to answer the seeond question 
propounded, ae, І think, tha answer to the 
first resolves the supposed sonflict between 
the authorities. 

Kumanaswami SASTRI, J.—On the fasts of 
this case I am of opinion that the onus lies 
on the alienees to prove that the eompro- 
mis3-desres is binding ou the reveraioners. 
In eonsidering the question as to whether a 
eompromise arrived at. by the widow is 
binding оп the reversioners, the main eon. 
sideration is whether the suit or alim 
against the widow is a suit or elaim arising 
out of a sontrast or transaction entered into 
by her husband with.. strangers who elaim 
against the estate or whether the suit is 
upon a eontrast or transaction whieh ia 
entered into by the widow herself. In 
the formar ease there oan be little doubt 
that she represents the estate and. a bona 
fide compromise by her .wonld bind the 
reversioners. In tke lattsr ease thera is 
always the question as to whether she acted 
in her incividaal eapacity or whether she 
astsd as representing the estate, This 
question has to be eotved in eases where 
the suit prosesds to trial by the evidenas 
adducad in the ease and the findings on 
the issues. A mere allegation by the plaint- 
iff that the widow asted for the estate 
or а more asserlion by her that she во 
asted would not by itself show tha} she 
acted in her representative cipasity or that 
the decree is binding on the reyerti^nerr, 
It has been held, in numerous ea:os that 
where her husband's property is sold іп 
exesution of a detree against her and the 
question as to the quantum of interest 
conveyed under tho decree passed against 
her is raised, it has to ke determined by 
the nature of the slaim, the evidence ad; 


Tore 


4e4 


fused ard the findings in the сие, As 
pointed out by their Lordships of the Privy 
Council in Jugul Kishore v, Jaiendro Morun 
T gore (7, if the suit is simply on a 
personel claim against tha. widow, then 
a sale in exesnticn will merely: p:as 
the widow's qualified intere:t and the 
revereionary interest will not te bound by 
it. 1f, cn the other hand, the suit is 
‘against tle widow in respest cf the estate, 
or on a cause cf action whish is not a 
mere persons! eausa of tc'ion agairst the 
.widow, the whole estate will pase. I may elio 
refer to Kiranbala Debi v. Kali Oharan Singha 
^(8), Trilochan Huera у. Bakkéswar.(9) and 
SVesrabaira Aiyar v. Marudeg: Na-htar (10). 
.. Where there ate findings of fac: as to the 
elaim, it is eas7 td determine with referenca 
‚Жо Бе prceeedings Low she asted ard how 
‘far tle desree will bind tle reversiorers; 
-bat in савез where there are no findirga 
‚avd where wa have to rest merely cn the 
‘allegation of the plaintiff or of the -widow, 
16 seems to me difficulé to hold that Бесачве 
an allegation is made ly one eide ‘or the 
_ other, the reversioners ought {о ke Found by 
ihe oorsent-teeree pa'séd in the soit Ly 
ithe al'eree against the widow. In oazes 
. wkére a person wants to bind the estate on 
. & pereonal contrast or iranrastion by the 
.; widdw, he invariably al'eges that what she 
7; did was for thé beneft of the “estate and is 
binding on -tbe reversíoners ard in cases 
. where the-widow deals with the. estate and 
: borrows monies for ber personal ute, allega- 
-tions are made of necessity to show the 
bindirg nature of the debt on the rever. 
sionere. lt seems to me that in sages of 
sompromire where the tuit is on a sontraet 
' by the widow cr in cases where the canse of 
astion is personal to her, the cannot, by 
simply tonrenting to a decree, make that 
-whieh «an only bind her life interest, if the 
: matter rested merely on a contraet or eonvoy. 
-ance bar the reversioners. If there was no 
decree, the onus would elearly ba on the 
alienée to chow nesessity and the resital; in 
ће '"doeument would not by themselyes 


(7) 10 O 95; 11 I. А. 66; 8 Ind. Jur, 455 

В. Os. 658; 5 Ind. Dec. (x. s.) 657, j 4 Sar, 
(8) 82 Ind. Cas, 2357, 
(8) 14 oe oe 160. L, J, 428. 

` (10) 8 Ind. Cas. 1072; 34 M. 188; (19 0 : 

990) 9M. Le T, 235, 21M, L 3.890, ^ O MW. 
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‘attashed to Ње. sale-deed. 


ae 
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prove necessi! y, In Brij Lal v. Indar Kunwar 
(11), their Lordships of the Privy - Council 
observed at page 1*3*: “The onus of support- 
ing а sale from a Hindu widow is undonbted- 
Ty on the purshsser. In tha present oase 
the appellant has addre»d no  eviderce 
to prove sueh l'gel ‘necessity as wcu'd 
bind the husband's estate, He has relied 
simply on the recitals in the sehedu!'e 
; Recitals in 
mortgages or deeds of sale with regard to 
the existenes of nezes:ity for the alienation 
have never keen treated єз evidenee by. 
themselves of the fast. And it has been 
repeatedly pointed out by this Board that 


. t3 substantiate tke allegation there must 


be some evidenee aléunde,” It is elear that 
a wicow cannot do what is beyond her legal 
powers by simply going to Oorri and filing 
а sompromise pelilion cr consenting fo a 
deeree. Ireed only rafer to Great North. 
West Central Ratlway v. Clarlebois (12), 
16 is a's» olar that the widow's action in 
alienating her husband’s estate for her 
private debt or for a purpore whioh under 
Hindu Law would not amonnt to necessity 
із beyond her powerr, and she cannot take 
advantage of her representative sapaei(y to 
validate a purely personal trancaetion, The 
interposition of a deoree by corsent would 
not, in my opinion, make ару difference aa 
to the onus of proof in such «ases; Where 
the pleadings show that both the plaintiff 
and the widow asserted that the alienation 
was for purposes binding on the reversioners, 
there san be no substantial dispute as to the 
legality of-the act of the widow as binding 
on the reversioners so as to make the legality 
of her ast a point substantially in issue and 
a fair subjeet of compromise. As pointed 
out by their Lordships of the Privy Council 
in Khunni Lal v. Gobind Krishna Narain 
(13), the true test to apply toa transaetion 
whieh is shallenged by. reversioners.as an 
alieration not binding on them is whether 


(11) 23 Ind. Cas, 716; 86 A. 187; 26 М. L. J, 442 
180. W. N. 649; 12 A, L. Ј. 495; 19 C. L. J. 469; 
(19.4) M. W. N. 405; 16 M. L. 1,895; 16 Bom. L, В, 
352; 1 L, W. 794 (P. O.). F 

(12, (1869; A. 0.114; 68 L. J, P, С, 25; 79 L. Т. 85, 

(18) 10 Ind. Cas. 477; 83 A, 356; 15 С. W. N. 545; 
8 A. L, J. 552; 18 О. L. J. 575; 13 Bom, L. R. 427: 10 
M. L. T, 25; (2911) 1 M, W. N. 482; 21 M. L, J, 6454 
8s I. А. 87 (Р, O.). 

*Page of 86 A.—[Hd.]. 
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the alienee derives title from the holder 
of the limited interest or life-tenant. If 
the elaim is based on on. alienation by the 
widow or on & eontraet Бу ber, the onus 
must be on the alienee to show that eir- 
eumstances existed. which entitled her to 
transfer her limited estate, ^I agree with the 
view taken in Bhogaraju v. Adapalli Seshayya. 
(4) and Srinivasa Aiyar.v. Thiruveng :da 
Maistry (3), that a deeróe passed agsins$ 
the holder ofa woman's estate on sompromise 
between her and her ereditor would be bind- 
ing-on tbe revers'oüers only in eases where 
the eontract of compromise itself entered into 
by her would bind .them. Muihukumira 
samy Odayar v. Subramania Iyer (1) and 
Kadakkarat Nadan v. Nadakkannu Nadan (2), 
referred to by the learned Referring Judges, 
were not eases. of a eontraet eotered into by 
a widow alionating property and а вошрго- 
mise by her. Muthukumarasamy Olayar v. 
Subramania Iyer (1) was a case where 
the last male holder puratased two items of 
property in a Court sale. They were claimed 


- by the fourth deferdant by virtue of private 


sale to him. A guit filad by the fourth defend- 
ant was dismisced in the First Oourt and 
_. inthe Distrie& Соп, .А eompromisa was 
7 ,enteréd into by the widow:when the cise was 
in the High Court- Kadahkara? Nadan v. 
Nadakkennu Nadan (2) was а suit by a 
davghter to question an alieration mada by 
her mother and the snit was eompromised. 
There sre no doubt observations in these 
eases which suggest ` that the compromise 
would be binding, irrespestive of whether tte 
suit was s/mply on a personal elaim against 
the, widow in respect of the estate or on a 
eausa of astion whioh із not а mere perronal 
eause of astion against the widow: and if the 
learned Judges intended to deside that the 
compromise wa8 binding in all cases, I would 
respsetfully dissent from them. 

My answer to the references is that the 
burden of proof lies on the alieness in the 
present case, 

M0. P, 


B. D, E Reference answered, 
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LAHORE HIGH COURT. 
Seconp Civi, Appzau No. 1548 or 1918. 
January 11, 1922, 

Present; —Justice Sir William Ohevis, K7., 
-ard Mr. Jastice Abdul Qadir. 

Has; SURAJ KAUR, тнкопон BAGGA 
SINGH, axe mukhtar- am—DEFERSDANT— 


Е APPELLANT 
167448 
NAGINA SINGH анр oTHERS—PLAINTIFIS 
— RESPONDENTS, 


Civil Procedure Code (Асі V of 1908), se. 11, Бер}, 
IV, 47—Punjab Tenancy Act (XVI of 1887), s. 50— 
Sale of proprietary rights to occupancy tenants – Sale 
set aside-—Possession awarded to proprietor—Buit by 
tenanta to establish occupancy rights, whether barred— 
Res judicata—Jurisdiction of Civil and Revenue 
Courts. 


Plaintiffa were occupancy tenants of certain land 
of which N. was the proprietor. N' sold the proprie. 
tary rights to the plaintiffs and died some time 
after the alienation. Defendant who succeeded N. 
brought a suit to impugn the saleon the ground 
that it had been effected without consideration and 
necessity and was awarded a decree for possession 
of the land. In execution of that decree defendant 
obtained actual possession of the land and turned 
the plaintiffs out. The latter objected that they 
were entitled to retain possession of the land ‘ag 
occupancy tenants, but their objection was dis. 
allowed. · Upon this they sued for restoration of their 
occupancy rights: m 

Held, (1)-that section 60 of the Punjab Tenanoy 
Act was not applicable to the case inasmuch as 
the plaintiffs had been dispossessed in execution of 
в decree; Гр. 436, col 2.] 


Akbar Hussain v. Karm Dad, 48 Ind. Cas. 8; 90 P, 
"Б. 1918 (F. B.), distinguished 


- (2) that the suit was not barred by the provisions 
of section 47 of the Civil Procedure Code ; [p. 486, col, 
2. 
ln that the suit was not barred by the provisions 
of Explanation IV to section 11 of the Civil Pro. 
cedure Code, inasmuch as the plaintiffs were litigat. 
ing under a different title from that under which 
they litigated in the previous suit, [p. 486, col. 2.] 


Second врое:1 from a deeree of tho 
Additional Distriet Judge, Ambala, dated 
the 13th February 1918, reversing that of the 
Subordinate Judge, Firat Olass, Rupar, Dis- 
‘trist Ambala, dated the 23th August 1917, 


Mr. Kanwar Narain, for Pandit Shee Narain, 
R. B., for the Appellant. 


Mr. Jai Gopal Sethi and Mr. О. L, Gulati, 
for the Respondents. 


JUDGMENT.—The plaintiffs, Dharm 
Singh, Mastan Singh and Gatu Singh, sons 
of Sobha, were oscupancy tenants of sertoin 
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land in Ambala Distriet, of whish Rini 
Nardin Kaur was the owner. She sold her 
preprietary rights to them and diel s>metime 
after the alienaticn. On her death, Rani Saraj 
Kaur, her step-mother, впваве4ей to her 
estate and she brought a suit against the 
vendees to impugn the sale, whieh, she said, 
was without eonsideration and neeessity. 
She susceeded in getting the sale set aside 
and was awarded a deeree for possession of the 
land, Inthe exeeution of: that desree she 
was given aetual . possession: of the land in 
dispute. : The plaintiffs urged that she was 
entitled only to proprietary posssssion and 
that, even if the aliénation in their favour was 
invalid, they were still: entitled to remain in 
posseasion of the land as ocsupaney tenants, 
but their objections were disallowed and they 
were turned out of the land. Then they 
brought-the-present su‘t for restoration of 
their ossupaney rights. Rani Suraj Kaur 
pleaded that the plaintiffs were not ccsupaney 
tenantsand also that the suit did not lie, 
The-Oourt of-frst instanee found, on the 
gtrength of entries in the Revenue Records, 
that the plaintiffs were oscupancy tenants 
but dismissed the euit on the ground that the 
question in dispute being one "between a 
decree-holder and.the judgnient-debtors со 
fresh suit lies," that ia to cay, section 47, Civil 
Procedure .Code, barred the suit. The 
plaintiffs appealed against this decision and 


their appeal was acaépted by the Distriot . 


Judge, who held that the Rani was entitled 
only to possession as a'proprietor and had no 
right to- deprive the plaintiffs of their ossu- 
pansy rights. Не observed that the plaintiffs 
‘were being tued in the previous oste 
in the eapasity of vendees proprietors. 
and ‘the question of their oseupansy rights 
was nob in any way солвегпеї in those 
proseedings”, Hs gave them a deerse for 
‘réstoration of oseupaney rights by actual 
‘possession of the land in dispute, Against 
‘this deeren Rani Вагај Kaur has some up 
‘to this Court™in seeord apresl and her 
ease has been argusd before us by Mr, 
Kanwar Narain. 

This appeal was os fatio to a Division 
‘Beneh on two points, (1) That the suit 
‘was barred by ssetion 11, Explanation Lv, 
ef the Civil Prcoadure Onde, basause it 
was ineumbeni on the pressnt plaintiffs 
ња defendants in the previoas suil to plead 
hat even if their title as vendees of the 
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lani was found to be defestive they ` werd 
entitled to retain porssssion of it ай 
oasupaney tenants; and (2) that when 
Rani Narain Kaur sold the land to the 
plaintiffs their righté of ossnpansy "merged 
in the propfietary rights and ii i8 open 
to question whether those rights’ - wera 
Pavived or not upon ‘the setting--aside ‘of 
fhe rele. This latter: point has nob- been 
argued before ns and the -learned Counsel 
has contéHted hinttelf- with pressing the first 
point only, He referred, in passing, ta seation 
59 of the Panjab Tenancy Aet and the Fall 
Benah ruling of the Punjab Ohief O3urt, 
reported as Akbar Hussain v. Karm Dad (1) 
and urged that the Civil Courts had no 
jorisdistion' to try this sase beeause the 
plaintiffs were disposréssed tenants suing 
theic landlord to resdver possession вв 
tenante, bat we do not think stion 59 
ean help him as ib applies to а tenant 
dispossessed and "otherwise than: in exeou« 
tion of a deoréa,”’ whiah is certainly not 
the ease here. Не also referred tə seétion 47, 
Civil Prosedure Code, as barring this suit 
bat, as pointed out by Mr. Justies Ssott- 
S nith in hia rotà referring this appeal to 
a' Division Bansh, the rulings cited by 
the lower Appellate Oovrt are good authority 
for holding that sestion’ 47, Civil Pro- 
cadure Code is not appligable to the ease 
before us, 

As regarda sestion ll, Exolaration IV, 
Civil Рсоведаге Cole, it ia sontended that 
as the present plaintiffs failed to set up 
the plea of oecapansy rights when’ the 
suit for possession was brought against 
them the desision in the previous ease is 
res judicata, This argument ssems plausible 
at first sight bub the main obstaele in 
the way of Explanation IV operating as 
a bar to the present suit is that one of 
the nesessary eonditions for the applisation 
of seestion 11 itself i is not fulfilled, č.o., the 
plaintiffs are not “litigating under the 
game title.’ At the time of the preivous 
suit the present plaintiffs were sued as 
vendees and the sole question in dispute 
was the validity of the ssle, There was 
at all to their status as 
ocsupansy tenants. They are now suing 
in the eapaeity last mentioned, and elearly 
they are litigating under a different title, 


Q) 48 Ind, бав, 8; 90 P. В. 1918 (F, B.) 
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We. hold, therefore, that the snit 
barred by. sestion 11, Explanation IV, 
Civil Prosedure Oode.- The plaintiffs have 
been rightly given a -deerse for restoration.. 
to porsassion of the land in dispute aa. 
oeeupaney tenants, We uphold the deeree 
of -the lower Appellate Court and: dismiss" 
this appeal with eosta, à 


із not 


а 
t ue т а. 


SAX. 


: Appeal dismissed. 


Per Walsh,J.—The decision of the quegtidn who- 
ther there has been & completed contract so as to, 
bind the parties to submission in writing, does net’ 
rest with arbitrators, Questions of fact and law,’ 
upon which the jarisdiction’ of arbitrators depends- 
are for the Courts [p. 491, col 27] 

. Baijnath Kalooram and Alibhoy Mahomed, In tha; 
matter of an arbitration between, 53 Ind. Ogs. 439; 24. 
O. W. N. 567, referred to. 


' Mesars. L, М, Banerji and I. В, Baner, 4, for 
the Applicant, 

Messrs, B, E. O'Uonor, Q. W. Dillon, S. М, 
Sen, К. N. Katju and Durga Prasad, fov. Me 
Opposite Party. А 


JUDGMENT. 
Р:авотт, J.— These are connested applisa: 
tions to fle two awards, purporting to ba 


: made on November 12th, 1920 at the close of 


ALLAHABAD HIGH COURT. 
Ortarnat Civi, Suita Nos. 1 asp 2 or 1921. 
. Mareh 9, 1922, 
Present : — Mr, Justies Piggott and 
. Mr. Justise Walsh. i 
в, SASHIL OHANDRA DAS —APPLIOANT 
© етѕив 
Messrs, SAKHAMAL BANSIDHAR— > 


Oxsgoror. 
Acceptance—Conditional acceptance—Contract— 
Clause in indent authorising sale of goods after notice 
—Reference to arbitration —Arbitrator's jurisdiction 
to decide-questions of law and fact on which his juris. 
diction depéends—Arbitration Act (IX of 1899) — Qon- 
tract Act (IX of 1872), `8, 88— Contingent contract— 

Uncertain future event, { 


An importer of piece-goods accepted an order 
“subject to revision and confirmation by mail if 
required.” It was established by evidence regarding 
the ordinary course of business that the words “if 
required” in the said condition meant “if required 
by some telegraphic mistake between England and 
India for which neither of the contracting parties 
was responsible"; no such mistake occurred: 

Held, that there was a complete and binding 
contract. [p. 489, cot. 2.] 

First Appeal No. 438 of 1917, decided on December 
2, 1920, distinguished. 

Per Piggott, А special clause in an indent, which 
provides that, in the event of buyer's failure to 
accept the sellor’s draft and to pay it at maturity, 
the importer can sell the goods by public auction, 
after due notice, and claim the difference between 
the selling price and the contract price, does not 
bara reference to arbitration until goods are sold by 
public auction after notice. [p. 430, ool..2.] 

An arbitrator can interpret such а clause and 
decide that its non-compliance does not bar a claim, 
for damages. [p. 490, col, 2.] 


proseadings taken ander the Indian Arbitra: 
tion Aet in conneetion with a trade disputa 
between two firms, Itis one of a number of 
eonnccied applieations whish would, ia tha. 
ordinary oourse of things, hava baen filed in 
the Court of the District Judge of Cawn sore; 
but were transferrei to this Court with the 
eonsent of the parties to be disposed of in the 
exereiss of its original jurisdistion, besause 
of the importanee to the commercial eom: 
munity of some of the questions involved. 

The firm in whose favour the awards have 
been made, that of Sushil Chandra Das & Oo., 
which may conveniently be spoken of as the 
plaintiff firm,are importers of piesa goods from 
Manshester, The defendant firm, that of Sukha 
Mal-Bansi Dhar, deals in the said goods but 
does not import on its own assount. On 
August 24tb, 1918 the defendant firm placed 
in the hande of the plaintiff firm two indents 
drawn up ona form published by tha Delbi 
Pieee Goods Assosiation ; one indent was for 
one hundred balei of red shirtings, the 
other for twenty five bales of white Liwng. 
On September 2nd, 1918 the plaintiff firm 
wrote intimating ‘their asseptanse of the 
former order, and on September Atb, 1918 
they similarly assepfed the latter. It is ad- 
mitted that the eonclusion of the Armistiae 
on November 11th, 1918 was followed by в 
heavy fall in the price of pices goods on the 
Indian market. Оп November 24th, 1918 the 
defendant firm wrote to the firm bəg- 
ging the latter to arrange with their eupplier 
at home to exounge these orders from their 
books," and offering to pay "nominal йат. 
ages" in return for this favour, Farther 
sorrespondence followed; and on January 
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20tb, 1919 the defendant firm wrote re. 
Podiating liability: оп the ground that there 
had never been^any sompleted contrast of 
salo between. the parties. The plaintiff firm 
slaimed to have ‘the dispute referred to arbi- 
tration under the terms of elause 15 of the 
conditions endorsed on the printed form of 
fender whish: the defendant firm had used. 
The latter took up the position that, inas- 
mueh ва there Lad never been any completed 
sontrast between the parties, it necessarily 
followed tbat thy s were bound by no agree- 
ment to refer anything to arbitration. One 
attempt at obtaining. a desision through a 
single ‘arbitrator fai'ed, the D'striet Judge 
holding that the conditions nesessary to 
entitle the one arbitrator nominated by the 
plaintiff firm to, 'proeced to the delivery of an 
award bad not been fulfilled : this order was . 
upheld by this Court in a judgmont dated 


„August 9th, 1920. A cupplementary award, 


. whieh the same, arbitzátor bad delivered while 


' the  Dzcceedipga relating {о the \tling of his 


first award were pending,was finally withdrawn 
by tbe plaintiff firm frcm the Oourt of the 
Distriet Judge, on the very proper view that it 
had become ineffeetive owing to the decision 
affirmed by thi. Court's order of Augrst 9th 
1920. The plaintiff firm, however, has pro- 
teeded проп eertain :prinsiples laid down in 
the order above referred to: it has assumed 
that the submission to arbitration is effeetive 
and subsisting, and has aestordingly made 
another attempt to earry it into effaet. On 
August 20tb, 1920 they sent the other side 
notiee that they desired to submit the entire 
dispute to arbitration and again romina!ed 
Mr, J. О. Roberte, President or Chairman of 
the Committee of the Dalhi Piece-Gooda 
Assosiation, as their arbitrator, The defend- 
ant firm, under protest and without prejudies 
to their contention that they were not bound 
to go to arbitration at all, nominated Mr. 
A. О, Khosla, The two arbitrators held a 
single meeting, at Delbi, on September 27th, 
1920. Mr, Khosla’ suggested the асови 
ment of the proceedings to a later date 
on the strength of a telegrsm whieh he had 
received, to the effect that the party nominat. 


‚ ing him was rot ready with its evidence, Mr. 


Roberts took & very strong view that the defen- 
dant firm was merely trying toevade any 
effeetivenrbitration,orin any саке to spin out 
the prccecdirgs until the expiration of a 
period of three months from the date of this 
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Oourt's order of August 9th, 1920 should 
enable them to withdraw a considerable sum ` 
of money which they bad deposited in the: 
District Judge's Court: he definitely refused 
to adjourn and the arbitrators separated with- 
out having desided anything. A memoran- 
dum of their proseedings on that date was 
drawn up and signed by both of them, 
There has been а sor fliat of evideneo between 
Mr. Roberts and Mr. Khosla as to whether 
or not they ever got so faras diroussing the 
тегів of the diepute, or the appointment of sn 
umpire to adjudieate on the same upon. their 
failare to agree: they eertainly did differ on 
the question whether they should or should not 
proeeed at onse to pronounse в desision upon 


.£he materials available, and they did separate 


without appointing an umpire. Mr. Roberts 
proseeded at onse to draw upa paper whieh 
has baen loosely deseribed as his "award"; 
it is of eourse a statement of his opinion on 
the dispute drawn up forthe eonsideration of 
the umpire. On Ostober Ist, 1920, Mr. 
Khosla similary draw up as‘atement of his 
own. The plaintiff firm applied tothe Oom- 
mittes of the Delhi Piese-Gods Assoeiation to 
appoint an umpire. Notice of the application 
was sent to the opposite party; and on Ostober 
0th, 1920 Mr. Gur Prasad Kapur wrote to 
them to say that he had been appointed 
umpire and bad fixed November 12th 
192u for dec’ding the matter. On that date 
he delivered the two awards songht to be 
filed; they adoot in its entirety tke opinion 
formed by Mr, R berts and award the 
plaintiff firm an assertained som by way of 


damages for the breaca of contrast 
of whieh the defendant firm із held 
guilty, 


The objeetions taken to the filing of the 
award may now be stated and disposed of 
serialim. 

(i) It is eontended thatthere was never 
any completed contract between the parties, 
and seonsequently no binding agreement to 
submit disputes arising out of the  sontrast 
to arbitration. This argument is based; upon 
ihe wording of the two letters of September 
2nd and September 4th, 1918 by whieh the 
plaintiff ficm intimated their aesentanes of 
the two indents reseived from the defendant 
firm, In each ense tbe letter begins with 
the words: -"We have the pleasure to 
aseapt your indent”: then follow partisulars. 
whish are а mere repetition of the eonditions 
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Bpeeifed in the indent under reply, and 
finally eomes the phrase upon whieh the 
dispute haa hinged:—'"the above-mentioned 
acreptanes is subjeat to revision and eonfirma- 
tion by mail if required", For the plaintiff- 
firm Mr. Sushil Obandra Dis himself has 
gone into the witness box and given evidensa 
as to the ordinary eourse of business. He 
` жава а somewhat eonfused witne:, and over 
ready to make sweeping assertions whish 
mubsequently required qualificition;: but I 
have no doubt he ‘was trying to speak the 
trath to the best of hia ability, He repudiat- 
ed the suggestion, whieh his own Counsel 
had: put forward, to the effect that the 
indents signed by the defendant firm must 
ba regarded as eompleting and resording a 
contrast, inasmush as they were acieptanses: 
of offers orally made on behalf of the plaint- 
iff firm, Nevertheless, I ат aatisfiad that 
there had been negotiations between the 
parties and a'provisional agreament arrived 
' at-before the signatures of the defendant 
firm were put to the two indents. The 
mere faet that the written entries on the 
. indent forms, apart from the printed matter, 
are in the handwriting of the manager or 
agent of the importing firm is strong ow- 
robóration of the cvidenee of Sushil Ohandra 
Das on the pdint. The indents are in effect 
premises by -the defendant firm to take 
delivery of certain goods and to pay for them 
at ertain rates, enbjeat to sertain spesified 
eonditions, and subjest als) to the- pliintiff 
firm's intimating within the prescribsd period 
(twelve days in the cise of indent No. £98 
and five days in the c:s3 of indent No, 899): 
that they had ascortainsd by sable from 
their Manchester sorrespondents that the 
latter-eould supply the goods to ensbla the 
plaintiff firm to perform its part of the 
eontrast aesording to its terms. The reply 
of the plaintiff firm in eash ease is to the 
effect that the- nesessary cible has been 
sent and reply reseived, and that the bargain 
is coneladed, subject only to this reserya- 
tion, that the terms may have to be revised 
ot the bargain eonfirmed on arrival of the 
English mail containing the reply of the 
Manehester eorrespondents. Such "revision 
and sonfirmation” інфо remsin open until the 
arrival of the mail, “if required”, n their 
eontext these words can only be understood 
as meaning, "if ciraumstances should arise 
making such revision or confirmation neces- 
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sary”. The circumatances contemplated by 
both parties are elearly stated in the sixteenth 
elause of the printed form of indent, a elause 
which,by virtue of the signature of the defend. 
ап firm, besame part of the «ontraet between 
the partiss. This elause stipulates 6hat:— It 
is distinstly undorstood between tha sellers 
and the buyers ia India that offers if aseapted 
by telegram are subjest to revision and esn- 
firmation by mail only if anv mistake has 
baen made in the telegram," The following 
statements made by Sushil Ohandra Das in 
his deposition seam to me obvionsly trua 
in faet and a correst statsment of the 
nature of the eontraet entered into, ax it 
was understocd by toth parties: — 

“Та this transastion there was no mistake 
in the eables to Eagland betwesn me and 
my English eorrespondents. When the 
mal is reseived from England and showa 
that there has bseun no mistake in the 
eables, there is nothing for me to sonfirm to 
the purshasing -ürm. "Tha. aeseptanse by 
eable binds me to everything, “to all- the 
terms stated in the iodent, exespt in the 
event of а telegraphie error in transmission." 

;That is to say, there was a complete and 
bindiug sontrast b:tween tha parties, subjeat ` 
oaly to the possible dissovery that an 
event had oseurred which was not within 
the e»ntrol of either party, an error by the 
telegraph departmant in the transmission of 
the eablea sent by the plaintiff firm to ita 
home eorrespondent, or reseived by the 
former from the latter, This event did 
not овэпг and the discovery was never 
made, 

i am not impressed with the argu nent 
that this Oourt has already eome to а deeision 
upon the question now in issus in another 
litigation, namely in First Appsal No. 418 of 
1917, desided on Deesmber 2nd 192), In that 
ease the reservation in the letter of aesept. 
anse did not eontain the qualifying words 

if neses:ary", and the Court had not bafora 
it the evidence ava'labla to us as to the 
regalar e»u:8» of business. 


In the pressnt,case І have no doubt tha 
partiss were absslutely ad lem whan the 
plaintiff iem wrote and the defendint fem 
raseived the latte:s of September 2ad and 
Sestember 43h 1218, that thera was a 
eo nplsted contrast, aad that ander thii 
eontrast the defendant firm is usdor an’ 
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obligation to submit this dispnte to arbitra- 
tion in the manner. provided by the printed 
eonditions on ihe indent form. 

Gp Another point taken is that the 
awards sought to be filed are null and void . 
becarsa the umpire who, delivered them had 
not been properly appointed in sccordanee 
with the terms of the submission. The 
sontention is that the Committee of the Delhi 
Piece Goods Association had no jurisdiction 
to appoint an umpire until the two arbitrators 

nominated by the patties had not only failed 
to agree as to the merits of the dispute but 
had aleo differed as to the shoise of an 
umpire. There has been some o.nfiet of 
evidence between Mr. Roberts and Mr. Khosla 
вв бо what раѕяза between them on Septem- 
ber 27th. 1920; bot І am satisfied that 
enough bad, ocsnrred to give the Committee of 
the Delhi Piece.Goods Assosiatior, under the 
rules accapted by the: parties, jurisdietion to 
appoint an umpire. The. arbitrators bad 
differed in such conslusive fashion as to pub 
it beyond doubt that they were not going to 
deliver a joint award. The refusal of Mr. 
Roberts to adjourn the arbitration prcceedings 
was equivalent, ander the circumatarces, to a 
refusal to meet Mr..Khosla again; ani tke 
arbitrators had separated without nc minsting 
an umpire, 

(iii) I find no -fcrea in the contention, 
that there could be no arbitration rpon this 
agreement, beeanse the submissicn Puis 
«ontaired had sometow “ spent itzelf ' 

Mr, HRobert/s abortive award dealt with in 
this Ocurt’s deoisicr: of August Sih 1920, 
or besause his supplementary award was 
lying unadjodieated upon, in the O.urt of 
the Distriet Judge when the. present arbitra- 
tion proseedings began. This Ocurt pro- 
nounsed а elear opinion againet the former 
contention in its order (there were two dis- 
tinet orders), of August 9ch 19.0 ; I think the 
orders then passed are binding on the parties, 
but even if they are not I remain of the 
same opinion. The parties are onder a 
binding agreement to refer this dispute to 
arbitration in aecordance with the terms of 
the agreemert itself ; the obligation sontinues 
until it has been carried out. 

` (fv) Another point taken has been pressed 
upon ns from two different p.ints of view. 
In the printed form of indent upon whieh 
the defendant firm endorsed their order 
there is à speeial elapse (3) dealing with 
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the rights.of the барое firm in the. 
event of the purehasers (the firm signing the. 


. indent) failing to take up the seller's invoico., 


as a draft tə be aecapted on presentation | 
and paid at matnrity, The importers. are. 
authorised to sell the goods by public auction, ` 
after due notiee, and to elaim for the 
difference between the selling prise and the: 
sontraet price, It was pub to us that this 
elause soniains the stipulated penalty under. 
the sontrast for any failure. on the part; 
of the. buyers in India to aeeopt delivery, and. 
that it operates as a condition precedent to 
the arbitration slause (15), so that no. 
reference to arbitration sould take. glase 
until the plaintiff firm had given due notice 
and had aetvally sold the goods by publie. 
austion. From another point of view, 
we | were asked to hold that it amounted, 
to “misconduct” on the part of the. umpire, 
to assess the damages payatl; by the de- 
fendant firm upon a different basis ard 
without eompslling the importera to prove, 
at least an actual re-sale of the goods 
whether by publie austion or other wire, I 
am quite eatiafied that the provisions of laure 
(3) of the indent form are not & condition 
precedent to the operation , of elause (5). 
The latter opens with the words: “Any. 
claim or dispute arising in connestion with 
this ecntract, ineluding slaims or disputes 
in ccnnestion with non delivery,” and these 
worda are, in my opinion, desisive, It also 
seems to mə, tbat the provisions of clause (3) 
do no more than authorise the importers io 
take certain aetionin a sertain event, with- 
out thereby shutting .them ont -from any 
cther remedy lawfally open to them, Finally, 
I regard the question as ona for the de- 
termination of the srbitrators (or vm pire), 
whose decision is "final and binding cn both 
perties" , tbe umpire was within his jurisdie- 
tion in interpreting the terms of the ac niraet 
and in deciding that the plain.iff firm could 
tupport aelaim for damages apart from the 
special provisions of elause (3). 


(v) There was some farther argument 
addressed to us against the procsedings of 
Mr. Roberts and of the umpire witha view 
to founding a charge of "missondus:" against 
the latter. 1 think if unnesessary to say 
mora than that uothing approaching а 
case of '"miseondpot" was, in шу өр, 
made ont. . 
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1 For these reesons I wonld overrule all 
the objections of the defendant firm’ and 
order the two awards in question to be 
filed so that they may besome operative аз 
desrees of Court, the eaid defendant firm to 
pay all вовів, 1009100 fees in th/s Court оп 
the higher ssale. 

* Warsa, J.—I agree in- holding that the 
respondente, Sukhamal Bansidhar, sabmitted 
in writirg to arbitration, ‘and that по ваче із 
made out for refaging to file the award. 

-The main question turns upon the inter- 
pretation of thatwo alleged letters of aceapt- 
gunee written by Sushil Chandra Das, dated 
the 2nd and 4th September respestively. In 
terms these aeseptanees are conditional. Hu: 
the eondition eontains a lateat ambiguity in the 
words “if required". Required by whom, or 
what? The parcle evidence as to the previous 
sourse of business з мівбев ma that the words 
meant, and were understood and intended bz 
both parties to mean, if required by some 
telegraphie mistake between England and: 
Ind'a for whish reither of the contrasting 
parties was responsible’, The elliptioal form 
of words adopted “had frequently baen uced 
and asted upcn in rrevicus eontraots between 
the same parties. In other worde, if meant 
“subjaot to tke operation of c'auss 15 of the 
terms of your offer.” Itis a dargerous mode 
of aceep‘ance, 16 is in fast tautologi us. 
The operati n of clarse 16 cou'd rot ba 
exsluded ifan absolute ascestance had been 
given, unless ita exelu ::оп bad been expressly 
stipulated fcr. "The condition is, therefore, 
what is generaly known as а eondition 
Bubsequ:nt. The case reems to me to be 
covered Ly section 33 of the Indian Con- 
tract Act. The “uncertain future event" 
wes the discovery of some telegraphis error. 
The happening of ihat evert became impose 
Bille «h.n tbe mail eo.firmed the original 
terms вв sommunieated by lelsgram, and the 
aontraet thereupon became euforseable. This 
с.ве is clearly distinguishabls upon the facta 
from the casr, First Appeal No, 438 of 1917, 
decided by a Banch of this Court where the 
words "it required” did not occur so that the 
sondition was in general terms, and a question 


in fast arose as to a ohange cf solour 
in the goods to be supplied under the 
indent. 


Ido not egres with: the contention urged 
before us. by tha applicants. thit the desicion 
9f the question whetker there has b3eg ~ 
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sompleted oontraet ao ав to bind the partiea 
to submiesion: in writing rests with ihe 
arbitrators, Qaestions of fast апі law upon 
which the jurisdiction of the arbitrators 
depends are for the Oonrts. It Baz nath 
Kalooram and Alibhoy Mahomed, In the matter 
of «n arbitration betwesn (1) decided otherwise, 
I disagree with the decision, 

On the other hand, I think that, onse the 
contraet is proved, the interpretation of ita 
terms, sueh as elauss З of this contrast, is a 
question for the arbitrators alone, 

There seems to ша to have been jurisdie- 
tion to appoint the umpire in the ease, 
tho^gh I strongly disapprove of the sondnet 
of Mr. Roberie, who, as an arbitrator and 
& partisan, who had formed strong view, 
Should not have consented tə preside over 
the meeting whieh appointed the umpire. 
His position. as President of the Delhi 
Pieca-Gosds A&sosiution makes it undesirable 
that he shonli ас; вв a:bitrator at all in 
disputes where he miy be called uaon to 
intervene aleo. in а guasi judicial enpaeity 


‘as the prasiding offisial of tha Assosia‘ion 


whieh appointa the umpire. 1f I were eon- 
vinead that the umpire had allowed himself 
to be inflaensed in arriving at bis decision 
by anything done by Mr. Roberts other 
than that may be legitimately done by an 
arbitrator in layicg his visw of the воп- 
troversy before an umpire, I should kold 
that there had been miseonduot, but I re. 
eogniza that the position was rendered a 
diffienlt one by the eonduct of the respondents 
themselves and of their arbitrator. They 
are elearly bound by the arbitration eliuse, 
and they did their best to wreek the pro- 
ceedings. 


B, D. Orders accordingly, 


(1) 59 Ind, Cas, 439; 24 0. W. N. 567, 
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MADRAS HIGH COURT. 
Civit Appears Nos. 193 ann 202 or 1920, . 
Oetober 6, 192), 
| Present : — Mr, Justieo Sponeer and 
Mr, Justise Ramesam. 
1н-АРРЕАТ, No, 193 oF 1520. 
T. 8. MOHAMED HUSSAIN SAHEB - 
BAHADUR AND ANOTHER—PLAINTIFES — 
`. APPELLANTS А 
` vereus 
MOHAMED ABDUL RAHIM BEG SAHEB 
AND OTHERS— DEFEaDs NT8— BH E8PONDEATS. 
Ix Appear No. 202 ок 1920, 


Mirsa MOMAMED KHALEEL RAH£MAN 


SAHEB лур ANOTRER— DEFENDANTS — 
APPELLAXTS 
versus ‚ 
T, S. MOHAMED HUSSAIN SAHEB 
BAHADUR ano OTRERS— PLAINTIFF3— 
' BRE.PONLEATS, 
Muhammadan Taw—Religious Endowments Act 
(XX of 1862), s. 14—Inams for religious services— 


‘Liability of service-holders to account for income— 
Inam property, whether divisible among trustees, 


In the case ‘of an inam granted for the perform- 
ance of religious services, it is not necessary that 
the service-holder should strictly account for his 
disposal of the produce of the lands attached to the 
charitable object. [p. 493, col. 1.] 


' The emolumenta of a religious office .are subject 


to partition among the holders of the office or joint 


trustees like any other family property though the 


'the 


office is joint and the co-trustees allform one 
collective trustee. [р. 493, col. 2 ] 
Ramanathan Chetty v. Murugappa.Chetty, 27 М, 


192 at р, 199; 18 M. L. J. 311, referred to. 


Appeal from the deeree of the Court of 
Distrist Judge, Gontur, in Origins] 
Suit No. 7 of 1917, dated the 19th Deeember 


‘1959. 


Mr. V. S. Nerastmhachariar for Mr, P. 
Venkataramana Row, for the Appellants in 
A. No. 198 of 1920. 

Messrs. 7. R. Ramachandra Azyar, 
А рреГапрёв in No. £02 of 1920. 


Mr, А, Kstshnaswami Aiyar, for Respond. 
ents in both, 


for 


JUDGMENT. 

Spexcer, J.—Thbis snit (Original Suit 
No. 7 of 1917) was brought under sestion 
14 of Ast XX of 1863, Religious Endow- 
ments Aet, fcr (1) a déslaration that the 
properties in the sebedales to the plaint 
belong to tbe great musjid at Guntur (2) 
the remcval of? the defendants from the 
trastecship of the musjid and for appoint- 
ing a new trustee in their plase and (3) a 
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direstion that the defendants should sescunt 
for the ineome of the trust property for 
twelve- years and other appropriate reliefs, . 

The Distrist Judge found.that this mosque. 
was founded by orders . of the Sultan of 
Hyderabad, that Haji Adul R.zick aud bis. 
heirs were appointed muttiwallis ör trustees 
with the duties of Peisa Imam and Khatseb 
attached and that. they wers to enjoy the 
lands and do the religious servises from 
generation to generation. * 

He held further that so long as the də- 
fendants and their heirs performed the duties. 
of that езе, they hada right to erjoy the 
ргоіпве of the lands and nesi not aecount 
for it. Hə same to the sonclasion that the 
only breash of trust eommitted by the de-. 
fendants was that they a'lowed dwelling 
houses to be construsted in the mosque 
eompound and for this he ordered -that rent 
should be levied at the rate prevailing in . 
the Municipality, in order to prevent a title: | 
being acquired by the oseupan's of tha houses 
adverse to the trust. The Judge found that 
the only act cf malfeacance was that they 
divided up the lards sttasbed to the offisea 
among themselves and he dirested“ that the - 
lands should be restored to the eombiaed 
offics of muttawalli, Peish Imam acd Khateeb, 
Mr. Naratinbashariar for the sppe'lints 
argued that the grant in this ease wasa 
grant to the mosque, that the inam was & 
decad yam inam, that the whole ineome. of 
ihe landa. sboald be spent on ` purposes 
sonnested with the worship and that the 
defendants wera bound to aeeount for the 
manner in whieh they epent it. 

The prineipal evidenee produeed on the 
plaintiff side eonsisted of oertain Inan 
Registers whieh are Exhibit C, D, K.3 
and K.4, Oa the defendants’ side, eertain 
parwanas or grant-deeds were .prodused 
and have been marked as Exhibi's I to IV. 
It aprears from Exhibit D that at the 
time of the Inam Settlement eertain dum. 
balas were produced which are not now 
forthcoming and that the parwanas now 
exhibited were nct produced at that time, 
Mr. Narasimbachariar argued that Exhibits 
I to IV, even if coneeded to ba genuine, are 
not shown to relate to the suit property. 
He argued that there was no evidenea that 
Pattipad village mantioned in Exhibit 1 
sorresporded to Mallayapalem in the Inam 
Register (Exhibit O). In Exhibit D the 
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grantor is stated in eclumn 11 to be Vasireddi 
Venkifadrirayudu; The original grantes is 
given in eolumn 13 as Khaji Rahitullakhan 
and the pre:ent owner is entered as Muzivar 
Davied Beg. Now. we have aseertained 
from the District Manual of Kistna Distrist 
that Vasireddi- Venkatadrirayudu ruled 
between 177 3 and 1816'and that in 1710 the 
Subedar of the Daecan bastowed Kondavidu 
Sirear on the Vasireddi family, 
khan, the original grentee’s name, must be a 
mistake for Rabitullah’s mo:que and Davied 
Bog in column 16 of Exhibit D was (as it 
appears from К. 3) the grandson of Abdul 
Rezak in whose name the grant appears 
in Extibit 1. In Exhibit K (3), a statement 
given at the time cf the inam inquiry іп Fasli 
1269, ÀbdulRazack is mentioned as Sannaidar, 
In the inam fair register of Mallayapalem 
village (Exbibit О) the grantor is stated to be 
Baptlil Jong of Hyderabad in Fask 1185. 
This is evidently а misteke for Basulat Jang 
of Hyderabadi, who is the grantor mantioned 
in Exhibits II,III and У, At the back 
of Exbibit JII there is a plan of the eom- 
pound enslosing the mosque whish shows 
the position of the buildings and this sorras- 
ponds to the plans filed by the parties in 
theeas>. Oa the whole, we are of opinion that 
from the name of the grantor Basulat.Jung, 
the name of the grantes Abdul Razack, the 
date which is 1155 Hzjr, the extent whioh is 
10 kuchels both in Exhibits О, and in 1Va 
and the plan: at the back of Exhibit О, there 
зап be no doubt that Exhibits 1 to IV as well 
as Exhibits O, D, K-3 and K.4, relate tothe 
suit mosque: It was not disputed at the 
trial that the defendants are the heira of the 
original grantee Abdul Razack, The result 
is that the Distriet Judge’s eonelusion that 
the grant was made to the defendants’ family 
for the upkeep of the mosque and its build. 
ings and for the performanee of the servicas 
‘was sorrest, | Hzhibit K.4 sontains a state- 
ment inthe 'Hemarks" eolumn that alto. 


gether there was an inam of 5CO aerem for 


the performance of sarvises of this mosque, 
and that it is in the possession of Davied 
Beg. p 

Being an inim for the performonea of 
religious servises, it is not necessary that 
: the servisə holder should strictly acsount 
for his disposal of the produee of the 
lands attashed to the charitable objeet, 
‘The lands are granted for his maintenanes 


Rahitalla- . 


and the maintenanee of his heirs subjeet 
to the oondition of his keeping up the 


“mosque and performing serviets regularly, 


This is the rule followed by Government 
(see Board's Standing Order 52, rule 111, 
whish deelarrs that tnams granted for 
religious objeets, such as, for the support 
of temples and morques, are ав a rule 
sontioned to the present holders, and their 
suseessors, and are not subjsst to further 
interferenee, as long as the buildings or 
institutions are maintained in an effisient 
state and the servises sontinued to ba 
performed aseording to the eonditions of the 
grant). 

` We see ro objection to the lands being 
temporarily divided up among tke ‘holders 
of the offise or joint trustees as the de- 
seendants of the original trustee Ъввоте, 
if’ thé divi&/on is for better eonveniexca 
id the performarca of their duties. As 
Bhasbyam Iyengar, J., observes, in the oste 
ofa Hindu temple, in Ramanathan Chetty v, 
Marugappa Ohetty (1), the emoluments of 
an office are subjeet to partition like any 
other family property though the offiee i3 
joint and the eo-trustees all form one 
collective trustee, 

" Ав regards the buildings in the mcaque 
wompound ‘they are apparently for the 
habitation of thcsa who perform ^servise 
їп ‘the mosque, It is, not shown that 
they interfere with the performance of the 
worship. ` З : 

The Distriet Judges order that the 
oseupanis should pay rent eannot be support. 
ed. If the trustees are not liable to 
aesount for the ineome, they should not 
be direeted to pay rent to themselves, The 
appeal must, therefore, be dismissed, 

In the objection memorandum the first 
defendant has raised the objestion that he 
is not liable to psy the costa of the 
plaintiffs when he sucseeded in the suit, 
No doubt, he brought the suit on himself 
by his application to the municipal authori» 
tices in whieh he alleged that the lands 
and bnildings were the exslusive property 
of the mosque and that he had no personal 
rights whatever in them. He resorted to 
this deelaration in order to eseape pay» 
ment of the munieipal tax. He, therefore, 


(1) 27 M, 102 at p, 109; 18 M, D, J, 841, 
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deserved, to. hava to pay bis own c:s's ia 
ihe suit, But having been sucsezsful, it 
“was not just to make him pay the ooats 
of the plaintiffs also when the suit snb- 
stantially failed. The lower Court's decree 
in respect of costs will bs modified by 
direeting that eask party will psy their 
„own возів tbroughcus, 

The sonnested Appeal No. 202 of 1920, 
whieh is by defendants Nos, 3 and 4 ia whieh 
they persisted in their appeal memorandum 
in maiotaining that tha defendants had 
asgnized full” rights of ownerahip by 
adverse, possassion in raspeet of the enit 
lands and in ‘maintaining that the Jodge 
.was wrong in holding that the grants wera 
made for the ,parformanse of servioss at 
the mosque, though 16 must be admitted 
that the defendant's Vakil ‘abandoned this 
position at ‘the hearing of the appeal, must 
be dismissed with the exeeption only that 
the lower Court's deoree will be modified 
by omitting the direction as to the levy 
of rent by fir&& defendant from the other 
defendants for the use of the buildings 
aseupied by them аз dwelling houses. Hach 
aide to bear their own ecsts. : 
> A deslaration will ba added to the 
deeres to the effest that the mosque is в 
publis mosque and that the emoluments 
belong to the ‘offise-Holders for the time 
being subject to, the due performance of 
their duties in the meque, 

RauzsAM, J.—I agree, 


M, Q. P, Apreal diemtesed, 
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PATNA HIGH COURT. 
LxrrzsS Patent ÁPeEALS Nos. 73 дир 76 or. 
1921. ; 
May 10, 1£22, . 
Present;—Sir Dawson Mi ler, Kr., Chief 
Justiee, and Mr. Justice Mullisk. . 
GUNPAT RAO BANKA PURI —APPELLANTJ 
ressus 
RAJ KUMAR SINGH—RkSPONDENT IN 
-AepziíiL No. 78. 


Remand —Power of High Court to remand on point 
covered by ewisting issue. 


Where an issue israised in the Court of first 
instance on a particular point and tho parties have 
adduced evidence upon the same, and there is a 
distinct finding of both the Trial Oourt ani the first 
Appéllate Court upon that point, it is not open to the 
High Court to remand the case for a re-hearing upon 
the same point. (p. 496, col. 2.] 


Appeal from a deeition of Mr, Justice Jwala, 
Prasad. 


Mr. 8. О. Milter, for the Appsllant, 
Me, N. N. Sen, for tke Respondent, 


JUDGMENT. 


Милв, O. J.—The question for deoision 
in thése appeals i is whether the learned Judge 
of this Court in sesond appeal was justified 
in' reinanding the ease to the Trial Court for. 
thé hearing aud determination of an issue 
whish he eonsidered had not baen properly 
raised or tried in the first instanee, The 
faeta of the ease shortly are : that the defend. 
ant No, 4, Musammat Sareba Kuar, in the 
years 1908 and 1910 obtained a mortgage in- 
terest under a rehan deed of eertain prop- 
erty whieh sonsiitutts part of the property 
in suit, She was recorded in the Resord 
of Rights as being usufrustuary mortgagee 
and Tulsi. Singh, her husband's brother's вор, 
was recorded as being an under-raiyat of 
the property. In the year 1911 a further 
holding was  purshased in the name of 
Sareba Kuar and she was recorded as holding 
the raiyati interest in that property with 
Tulsi Singh as under-raiyat, In 1916 
Sareba Kuar transferred both these prop- 
eriiss, that ir, her mortgage interest and 
her raiyzti holding to the plaintiff. "Sub. 
sequently ihe plaintiff, boing under the 
impression that Tulsi Singh was the under. 
faiyat, sued bim {ог rent, In that suit 
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Talsi Singh contended thathe was nos an 
under.raiy t.f the property аё all, that in 
faot he was а во-вчагег with the other 
members of the family and that the ргорзгіу 
had only baen purchase] in the nime of 
Sareba Kuar as benimid.r for the family. 
The rent suit which- was brought in 1917 
was desided in favour of Tulsi Singh and 
against the present .pliintiff, and in so far 
as that decision acts as res judicota in finding 
that. Tolsi Singh was not an under ratyat 
the decision is not dispu'el in the present 
sass, З 

. The present suits were instituted in May 
19.8 alsiming resovary o° possession of the 
holdicg and of the reh1n property. In the 
plaiat the plaintiff sets uo а easo that the 
property іп tuit in fast belonged to Sareka 
Kuar and was purehased by her аз her own 
property but as an alternativa ease he 
pleaded that the defendants Nos, 1 and 2, 
who were Raj Kumar Singh, the brother-in- 
law of Багер Kaar, and Talsi Singh, - his 
sor, had given the plaintiff to understand 
by. their words, desds and asta that the 
Musamnat .was the reel rehandar iu the 


„опе саге and tenant in the other апі that 


it was upon the strength of thesa proeesd- 
ings and evidense that the plaintiff purehased 
the reran property and tha other property 
from. Musammai Sareba Kaar, 

‘Waen the aase same for trial various issues 
were raised for determination whieh are not 


-material for presant purposes, bat Issus No, 4 


was whetber Saraba Kuar was owner of the 


disputed property ora farzidar of the other - 


defendants, The ease allalong made by the 
defendanis was: that Sareba Kaar was really 
their farzidar and that the property never 
belongel to her fromstart to finish. Issue 
No. 6, whish is the important issus to be 
sonaiderel in the appeal, was to this effect:— 
"Whether the-dead of transfer by Sareba 
Kuar in favour of the plaintiff is velid and 
binding on tbe other defendants”, The aasa 


` put forward at the trial on behalf of the 


plaintiff, whish arose upon that portion of 
the pleadings whieh I have referred to and 
upon the sixth issus whish 1 have just sət 
out, was that under seetion 41 of the Transfer 
of Property Aot even if the defendants Nos, 1 
and 2 were the real ownera of the property in 
suit they had in fast in their representations 
and their asts indused the plaintiff to belicve 
that Sareba Kuar was the real owner of 
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tke pro»erty aod they had thereby. impl'elly 
eonseatad that she, who’ was undoubteily 
the osbsnsible owner, should transfer the 
property to the jla'n'iff. Her name was 
entered in tha Reoord of Rights аз the owner 
and she in fast was allowed t3 keep posses- 
sion of tha title deeds and thesa fasts were 
known to the plaintiff but in order to show 
that be had acmolied with the provisions 
cf sea'ion 41 of the Transfer of Proper’y Act 
he called 'evidenes tc show that he hai taken 
reasonable вате to assertain that th) trans- 
feror had pover tə mak; the t ansfer. 
That evidenos eonsisted of that of a patwart 
of the village, and his evidencs was to 
the effect that he had made enqu'r'es and 
he hal informed the plaintiff аз to the 
naiu:e of the enquiries he had made. Іа 
sonsider;ng the Issae No. 6 the only question 
whish the learned Mansif dealt with was 
this question. of whether the provisions of 
ssstion; 41 of the Transfer of Property Act 
had basn complied with in this eate aud 
having eonsidered the eviderce put forward 
on bohalf of the plaintiff, ciz., that of the 
paiwari he was not, satisfied that tha 
plaintiff had taken proper ваге t» азвегіаіп 
whether Sareka Kuar was really in possession 
of the property or not, and, therefore, having 
спай tka} the property in fast belonged to 
the other dofendanta Nos. 1 and 2, he diamiss- 
ed the plaintiff's suit, 16 is important to bear 
in mind that that was the only: question 
whieh- was diseussel in desiding tho sixth 
1S8 10, 

The matter then went on appsal to the 
Distrist Judge and tke learned Distriat 
Judge tack a different view on the fasts 
from that arzived at by the Munsif. Нә 
pointed ont that tha patward Lalji Lal 
statad that he had made enquiries on behalt 
of the purehaser and that he had learnt 
that Sareba Каат was the real rehandar 
and that witness was not іп fact erosa- 
examinad by the defendant; He was the 
paiwart of the villaga and after the transfor 
was sompleted he was engaged as a servant 
of the plaintiff, The Munsif had eonsilered 
that his svidenss was not &rustwortby 
because he was not at the time he was 
alleged to have made.tke enquiries a sarvant 
of the plaintiff-but only baeame вз afterwards, 
The learned District Judge did not eonsider 
that bh's was saffitiont ground for rojeoting 
his evidenqe and he thought that the village 
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potwart was a very likely man to hava been 
empleyed to make erquiries of this sort 
and ‘aseepting his evidence, as he did, the 
‘learned District Jadge same to the sonelu- 
‘sion that the case undersestion 41 of the 
Transfer of Property Aet had been made 
‘out. I may ‘mention that apart from tbis 
question of enquiries there were many 
other sirsumstances in thë: саве whioh led 
the Court to some to the «onslusion that 
Sareba Kuar had been holding it as the 
ostensible owner. | 


Ёгош that deeision the defendants appsaled 
to the learned Judge of this Court, The 
learned Judge came to the sonolusion that, 
as there hed been no direet issue raiscd as 
to whether seetion 41 of the Trarsfer of 
Property Art applied or rot, he doubted 
whether the attention of the parties had 
been properly drawn toitor whether they 
had called the evidence upon that poiat 
whieh they would have done if the issue bad 
becn more distinelly raised, and, therefore, 
ho remanded the басе back to the Trial Court 
to re-hear the issue No. 6 with ‘epesial 
referenae to the question arising under seation 
41, and gave the parties leave to adduee 
further evidence. He further ordered that 
the Distrist Judge on ro«eiving the deeision 
upon this issue of the Munsif should give 
his opinion upon it and remit it.to the High 
Court. The only question which has been 
argued in appeal before us to-day’ is whether 
or not upon the faets, whieh I have stated, 
thé learned Judge was justified in remand: 
ing the ease. That must depend, in the 
firat instanee, upon whether the plea arising 
under cection 41 of the Transfer of Property 
‘Act was anflieiently raised in the pleadings; 
and, sceondly, whether it was sufficiently 
raised by the issues settled before the 
trial. In my opinion there ean be no ‘doubt 
that in the paragraph of the plaint, which 
I have refered to, this issue, although perhaps 
nok very seientifieally put, was ‘clearly 
‘yaised, vis, that it was with the sonsext 
express or implied- of the defendants that 
‘Saraba Kuar was the ostensible owner of 
‘thé property and that, in these circumstanees, 
they cannot ceompldin if she had transferred 
“the -property to а bona fide purchaser. 
"Again, when the case same for trial, as I 
have pointed out, although the sixth issue 
did pot in terms mention seetion 4] of the 
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Transfer of Property Ast, it sculd hardly 
have had referenes to any other question 
than that whieh I have just referred to and 
whish alone is dealt with by the -lsarned 
Maunsif in determining the issue, The issue 
no doubt was a little wider than was 
necessary merely to inalude a point arising 
under section 41 but the issue, as framed, 
sloarly admitted of the question being decided 
in the case end І cin ses myself no other 
reason at all why this issue should havs 
been raised exsept for the faot that it was 
foreshadowed in the pleadings. and the 
parties had notise of it. In these eirsum- 
stancas it seems to me that the matter having 
been raised and determired by the fret 
Appellate Court it was not within the ` 
sompetenca of thi; Court in'second appeal 
to remand the ease fora re hearing upon 
this very issue. Had the issue not been 
determined then obviously it would have 
been within the eompetensy of this Court 
to remand the ease for that pürpose, Bat 
where you have an issue raised whieh is 
quite suffisient for the purpose, and you 
have evidence upon that issue and you have 
& distinet finding both by the Trial Court 
and the first Appellate Court I do not think; 
with great respect to the learned: Judge; 
that it isany longer open to bim to^? refer 
the oase baek for re-héaring upon thát very 
point, -In my opinion these appeals shónld 
be allowed, the decreas appealed from should 
be set aside and the. decrees of the learned 
District Judge оп “' first appeal should. 
be restored. The appellant is entitled to 
hia eosts throughout. 
Момшлок, J.—I agree. 


“рур, 


Appeal allówed, 
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' -PATNA HIGH COURT. 
Ogiminan Revision No, 535 o 1920, 
November. 29,- 1920. 
Proteni:—Mr. Јавііве Jwala Pressad, 
SARAJUL HAQUE— 
PrTITI03ER 

5 versus ' 
EMPEROR — Opposite РАвтү, 


“ Penal Code (Act XLV of 1862), в: 40^, Expl. (2)— 
Derelict animal—-Possession—Misappropriation—Duty 
of finder of property: : 


A person who takes possession of a derelict animal 

of which no owner can be discovered, is not guilty of 
any offence, ani cannot be convicted of an offence 
under section 403 of the Penal Code, 
. A person, finding a property of which, from the 
nature of it, there must be an owner, must take 
reasonable care of it and endeavour to find out the, 
owner; but he is not bound to adopt extraordinary 
means for the discovery; nor is he bound to be out 
of pcckeb in discovering the owner by means of. 
advertisement, fe 


Criminal revision against an order of the 
Daputy Megisirate, Muzafferpur, dated the 
21st: August 1520, affirming in arpeal the 


conviction and sentence of tre accused by їе · 


Hororary Magistrate, Muzafferpur. 
. Mr. 8. P, Varma, for the Petitioner. 
JUDGMENT.—Thke petitioner, faraj-ul- 
Haqne, bas: been convicted and sentenced to 
pay a fire of Hs €0 under sestion 403, 
of the Indian Penal Code by the ‘Honorary 
Magistrate of Muzafferpur. On appeal the 
Deputy Magistrate bas upheld the conviction 
and sentence, . М 
“Тһе property misappropriated із a cow., 
The cow was ' wandering here and there 
for the last three or four years.” On the 3rd 
Magh last the accused took the cow to, 
Aklu Pashi, P. W. No. 3, and gave it to him 
on whatis called Pusia, telling him that 
he had purohased the cow for Ев, 10, The 
cow gave birth to a calf on the following day, 
A fortnight after the Chowkidar (P. W, 
No, 2), finding the cow in the possession 
of Aklu enquired of bim as to how he was 
in possession of the same. Akla told bim 
that he got the cow from the accused 
Saraj-ul Haque. The Ohowkidar enquired 
from the accused and he told him that he 
had purchared the cow from one Musammat 
Jhalo, Jhallo, however, denied having sold 
the cow and tbe  Chowkidar, therefore, 
reported the matter to the President of 
the Beat. The accused produced a receipt 
purporting to have teen given by Jhallo 
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to him relating the purchase of the 


` from her. 


The Conris below rejected the defence an 
held that it was no} proved that the accused 
purehascd the caw from Jhallo. They held,’ 
however, that the cow was an unclaimed 
property aud was roaming about. That’ 
the sesused took possession of it and made 
if over to Aklu and after she had given 
birth to a ealf sold it to one Choolbai for' 
Rs. 22, “out of which Re. ll was paid to 
him with: promise to pay the ba’ance a 
little while after." 

- The question is whether, upon the facts’ 
found, by the Courts below the charge of' 
criminal misappropriation has been brought’ 
home to the accused. The cow in question 
was réamivg about in the village for the 
last three or four years and the ownersh'p 
Wai not'at all traced to any body. Mera 
taking of such a property will not ba avy 
offencs, but the person taking  possess'om 
of it would be guilty if һе appropriated. 
it "tò hig own use when he knows or has 
the means-to discover tte owner, or before 
he has used reasonable means to discover 
and give notice to the owner and has kept 
the property a reasonable lime to enable 
the owner to claim it? (eide Explanation 
(2), section 403, of the Indian Penal Code). 
It depends upon the circumstance of each 
case whether the conditions laid down in 
that Explenation have’ been fulfilled or nof. Р 

The Courts below are of opinion that it 
was the duty of the возцве3, being the 
Dafadar, to impound the cattle or to inform 
the Polise во that the enttle might be sold 
and the sale proceeds derosited iu the custody 
of ihe authorities, No doubt а person, 
finding a property of which, from the 
nature of it, there must be sn owner, must 
take resonable евге of it and endeavour to 
find ont the owner; but be is not bound 
to adopt extraordinary means for the dis- 
covery nor is he bound’ to be ont of pocket 
in discovering the owner ‘by means of adver- 
tisement. In the present cage the cattle 
жаз wandering in the village openly for & 
considerably long time, The Ohowkidar 
himself sweats that he used to ree the 
cattle ownerless for thé last three or four 
years. Thus every body in the locality 
apparently knew that the cattle in question 
маз wandering in _ the village. There 
was, therefore,’ no partionlar obligation in 
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accused . took charge of tke cat la at а time 
when she was -abcué to give birth to a 
calf, made:it over to Aklu ard Just | on 
" the day following she actually did give birth 
Uo toia- calf, I-do.think that the scoured really 
| >, bélieved that there was no owner of the cow or 
' “that it Lad become derelict, .He was, inthe 
-cireumstasces. of the cass, perfectly right 
їп “treating” ib: es being the property of 
` nobody, - Consequently, there sould not .be 
possibly any intention of .dishonestly mis. 
appropriating, for be never had intended 
to cauca „wrongful -loss to anybody, sicce the 
^ ownership of the cow was rot traced for a 
" Лоре time. In arrivirg at the aforesaid 
` eor clusión, I haye eonsidered all the 
* guthoritier, both- Ergli:h ad Irdian, оп tke 
‚ Eubjeat and the valuable note urder the 
>. rection in бош 'в Indian Peral Code; Volume 
П, : 
L therefore, hold that, on the facts баса 
` by the, Courts below, ro charge of crimioal 
ү misappropriation ‚сап be- даі against 
' the "Àgoute], I accordingly. set aside the 
conviction ard reaterce dnd arquit ‘the 
* accused. The fine, и paid, must be refunded. 
a WOO AC 
; Oonviciton sel aside. ` 


‘ALLAHABAD HIGH. COURT. d 
ORIMINAL Revision No. 456 or 1921, : 
"November 5, 1121. 
Present; —Mr. Justise Stuart, 
MUHAMMAD АТА AND OTHERE— 

Pirnioxmess | i 

te 818° А ` 

EMPEROR ruxo.an Musammat н 
NASNBON- О:ромютв ts TY 

"Penal Code (Act XLV of 1860), s. 879—Theft 


„10торз sown (n another's Aaa Remena] by latter— 
EU 


A 


question stood upon fields in the cultivatory posses. 
sion of the person romoving them and were sown 
there without any right is of no consequence, 

Urimtaal revision against an order of the 
Magistrate, Firat Class, Mesrut,. dated the. 
80:h Mareh 1921. 

Mr, Raza АЙ, for the Керван, 

Mr К. В. Dung, for the Opposite Party. 

JUDGMENT.—The . sharge against the 
applieanta was that they hadeomnitted theft 
by entting and taking away. the srop sowed 
by Musammat Nannhon. The Trial Oourt 
found distinetly that the erop in question 
had been sown by Musammat Nanohon and 
out by the aecnsed without any right, They 
were thus guilty of theft whieh may ‘have 
been а technieal theft, They” were eonvieted 
&scordingly. In appeal the point -was 
raised that the arop in qu3stion stood uzon 
fialds whish were in the enltivatory possession 
of the applisants themaelves, The Magistrato 
who heard the appeal ‘diréoied an enquiry 
upon that point. Не had no‘rightto direst 
on erquiry. If he liked be eould hava ‘taken 
further evidenee, There was not the slightest . 
nesessity to direst.an erquiry’ as it was proved 
that the erop in question: had bsen sown by. 
the somplainant, 
Prasad prove this. It ñs ‘not of the least 
eonsequense whether the somplainant has ' or 
has not good title to the eultivation of ; the: 
fields in question. It is’sufficient if she sowed 
the erop. Now there-is good evidenee that 


- she sowed the erop and that the applieants' 


eut the erop. , І see no reason to disbelieve 
this evidenee. The. convietions are, therefore, 
good, The sentenses are : not exeotsive, D 
dismiss this Spplieation, : 

: Ke н: 
: e Gg ‘Application’ даті, 


Cow 


The` Patwari and ` Janki „© 


Vol. bxvit) 


RAMPSBITAR SINGH 0. KASIM ALT KHAN, 


А PATNA HIGH COURT. 
OgixixaL Misonsuannous Case No, 79 
oF 1920. 

November 8, 1920.. 
Pressnt:—Mr. Jastica Jwala Prasad, 
RAMPABITAR SINGH AND OTHERS— 
PETITIONERS 
versus 

{ KASIM ALI KHAN —CoxPrAUtNART— 

ОррОзїти PARTY. 

Criminal Procedure Oode (Act Y of 1898), ss. 202, 
208, 704 — Complaint—Prelininarg enquiry by 
Police declaring complaint to be  false— Magistrate 
directing regular trial and sending for charge sheet— 
Order ultra, vires—Civil  matter— Criminal Courts, 
jurisdiction of. 


Where a Magistrate directs au inquiry by the 
‘Police under section 202 of the Criminal Procedure 
Code, into a complaint, and the Police submit a 
report that the case is false; that the matter in dispute 
between the parties is one for the Civil Courts to 
determine, and that a Civil suit between the parties 
relating to that matter is pending, the Magistrate has 
no jurisdiotion to direct the submission of a charge 
sheet, merely because in his opinion itis desirable to 
ascertain the truth 


Criminal revision against the order of the 
Sub. Divisional Offiser, Gaya, dated the 4th 
Ostober 1920. 


Mesare, S, P. Varma and S. 8. Bose, for 
the Petitioner - 
Mr 6. 0; Pal, for the Opposite Party. 


“JUDGMENT, ~The Rule must be male 
abaolate. Mr. Pal, appearing on behalf of 
the opposite party,eoneedes that the order 
of the Magistrate dated the 4th Oatober 1920 


diresting charge sheet to be sent u> eannot ` 
be supported. The Magistrate himself was, 


not satisfied with the somplaint .aud 
was of opinion that "it involves a eivil dis- 
pute.” Не assordingly directed the Police 
to make preliminary enquiry. 


| The Polica made a thorough enquiry into 
the matter and coneladed ita report in the 
following words: —" Under the eireumstanc ss 


noted above the assused fully proved his. 


statement and under the eiraumstanses noted 
abova all these facts and eireumstanoes and 
dosumentary evidence, eto., slearly show that 
the complainant himself wanted to realise the 
paid amount twies and attempted to deseiva 
the assused party. I, therefore, submis final 
geport false under sestion 420-417, Indisy 
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Penal Code, purely в sivil dispute matter 
for whieh Snit No, 56 of 1920 is pending 
in Court, The somplainant, in my opinion, 
seems to be lia5le for the prosseution under 
this ssetion.” 

The Magistrate passed the following order: 
—"'Palies report see», The matter should, 
I think, bs thrashed out in regular trial. 
Leteharge sheet be sent up." Tha basis of 
the Magistrate’s order is, therefore, the Polio: 
report, but the report doaa not justify the 
order, 

Again, the enquiry by and the ерои of 
the Polise was under seation 222 of the 
Ocd3 of Oriminal Prossiure, No order for 
submitting sharg3 shest could bs male by 
the Magistrate, The Magistrate soull only 
pasa ап order under seetion 223 or 204 of 
the Оода of Oriminal Pzoselurs, Tas 
order of the Magistrata ia, therefora, wire 
vires, 

The Magistrate apparently passed tha 
order, besauss, in his opinion, as stated in 
his explanation, it was desirable that the 
matter should have basen thrashed out in 
a regular trial. The Poliss reported the 
ease to be falas and was of opinion that the 
complainant waa guilty of bringing a false easo. 
Ido not think that the aesused should ba put to 
any harassment simply because it may be desir- 
able to find ont the truth, Bossiles, ths 
gubjest matter of the eomplaint under aos. 
tions 417 and 42), Indian-Pànal Code, із 
already eovered by the isane in the Civil 
Suit No. 56 of 1920 pending in the Court 
of the Subordinate Jadge of Gaya bstwaen 
the parties. That issue is— ‘Did tka plaint- 
iff pay the entire sonsideration, or was half 
of it paid by, Ram Oharitar P" 

The matter in dispute being of eivil nature, 
the Crimiual Court has no juriadistion overthe 
sase and the order of the Magistrate dated 
the 4th Oatober is assordingly sat aside and 
the proceeding pending in  sonsesquense 
thereof against the patitionsr 19% вэб aside, 

W, С, А 

Order set aside, 
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1922. 


MUTHURKUMSRARWAMI NÀDAR Y, MUHAMMAD ROWTBER, 


“MADRAS HIGH COURT. 
Овтмгиљг Revision Oase No. 326 or 1921. 
Criminar Revision Petition No. £60 cr 1921. 

Deeember 22, 1921, ` 
Piesert:—Mr. Justize Odgers, 
MUTHUKUMARASWAMI NADAR 
AND GTHERS— PETITIONERS 
terius 


MUHAMMAD ROWTHER аир OTHERE— 


Е RESPONDENTE. . 

Criminal Proceduie Code (Act V of 1898), ss, 144 
(4), (5), 485, AF Q9 — Revision after expiry of two months 
—Order prohibiting doing of certain act. till decision by 
Civil Court—Injunction—JFurisdiction—“Alter,” mean- 
ing of. 


A High Court will not decline to revise an order, 
passed under section 144, Criminal Procedure Code, 
after the expiry of two months from the date of the 
order, It willexsmine, the order to see whether it 
was passed with or without jurisdiction, and, if in its 
opinion it is a wrong order, ié will express its views 
about it, [p. 501, col 2.] 

Govinda Ghetti у, Perumal Chetti, FO Ind. Cas, 468; 
38 M. 487; 16- Cr, І. J: 629, Emperor v. Vinayak 
Narayan Arte, - £8. Ind Саз 21; 16 Cr L, J. 278, 
88 B. 719: 16 Bom. L R. £98, Ramanadhan Chetti v. 
Murugappa’ Chetti, 24 М, 45; 2 Weir 92 and Bhairo 

* боре ў. Emperor, ЫТ Ind. Cas. 662; 1 P.L. T. 877; 21 
Cr. L.J; 646, referred tô. " 

An order, "under section 144, Criminal Procedure 
Cade, “which is indefinite as to time and which 
prohibits - a party from doing a certain act until the 


question. in dispute 18 settled by a Civil Court, is” 


in effect a perpetual injunction, and is, therefore, 
without jurisdiction. Гр, 501, col. 2.) 

Ramanadhan Chetty v. Murugappa Chetti, 24. M. 4f; 
2 Weir 92 and иан Аттай, In re, 22 Ind. Cas. 
721; (1914) M. W. N. 160; 28 M. gx J, 182; 15 Or. L., 
J. 145, referred to. * 

The "word "alter" in sub-section (4) of section 144, 
Criminal Precedure Code, does not mean substituting 


the n of one party for that of the other, [p. 602; 
‘eol 3. 


Ganpat Singh v. Emperor, 47 Ind. Cas. 76; 8 P. L.J. 
287:4 P, 1, W. 357; 19 Cr. L. J. 880, referred to. 


Petition, uncer sections 485 арӣ. 439 of 
the Ocdé of ‘Criminal Prosedure, '1£98, 
preying thd: High Court to revise tbe order 
of the Distriet Magistrate, Ramrad, dated 
10th Аргії.1921 cetting.aside ihe order of 
the Sub-Divisiona) Magistrste, Катпай, 
dsa‘ed . 19th Mareh 19], 

FACTS apreax from the judgment. 

Mr. T. Rargackharzor (with him Mr, Е, S. 
Romebhacra Iyer), for thd Petitioners.—The 
order urder revisicn was rpasscd withont 
juritdisiiopn, There is no time limit fixed 
for the cider. Тһе order viriually amounts 
to a perrelusl irjuretion on the Neder 
ecmumupily whe aro reelzaized from taking 


© word “alter” 


the sar in рговеғаіоп till the dispute between 


the rarties is settled by tha Civil Court. 


Besides, the order of the Districts Magis- 
trate which was passed on appeal frcm the 
Sub Divisional Magistrate's crder clearly 
enlarges and amplifies on the latter. The 
in section 144 (4) eannot mean 
substitution of the namei of one party. for 
those of ancther. 

Though two months have els pred sinee tka 
order was passed, the High Court «an inter- 


- fere, Bamanadhin Chetti v. Murugappa Ohetit 


(1) and Bhotr) бсре v. Emperor (2°. 


“Ме F. 9. Vos, for the Respondenis.—The ' 


order is not in foree now as two months have 
expired, 
Court to examire the propriety or sorrestnessa 
of the order. Govinda Ol etii v. Perumol Chiiti ' 
(3) and Emgerér,v. Vinayak Narcyan Arte (4). 
.The District Magistrate's order does nob , 


enlarge the order of ihe Divisional Magistrate, . 
It is virtually a new order ly the District - 
Magictrate’ whieb he had iurisdistion to pass ` 


to prevent а breech of the pease. 


. Mr. И, B. Hakim, for the Public Pro:esu- ` 


tor, on behalf of the-Crown, 

ORDER.—Thi& is а petition to revise the . 
order of the Distriot Magistrate, Ramnad, , 
dated the 10ih April 1921, It appears that, © 
in the village of Aruppukotiai there ia a 
Nader temple," Máriamman Koi), round whish ; 
the Nadars, claim ` the right, of dragging 
their temple.car in рговегв:оп once a year. 
There is a rival faotion in the village 
вошроғе of Muhammadans who apparently , 
resent the dragging of the ear round .the , 
western and northern sides of the temple | 
on the ground that the land on those sides . 
belongs to them. 

The first proaeeding in eonneolion with 
the present petition ccodrred on the 19th. 
Marah 1921 when the Sub Divisional Magis. 
trate made an order under section 144 of , 
the Criminal Prosedure Code by whieh he 
direeted tbat the car be peacefully. taken 
round the temple through the western and: 
northern streets of the temple without in»: 
fringing the rights of the Musalmans on the. 
street to the north, and prohibited eertain , 
Masalmans from interfering with it. during: 

(1) 24 М. 45 ; 2 Weir 92. 


s (2) 57 Ind Cas. 6551 P.L. T, „371; 21 Or. L.J, 
46. 


(8) 30 Ind. Саз, 453; 83 M. 439; 18 Cr, L. T. 879, 


(41 28 Ind. Cas 321516 Cr, 1, 7, 273; 38 p 719; 1$ 
Bom, Ly Re 598, = 


It iz unneecssary now for the High ` 


D 
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: the festival, On appeal to the District Magis- 
trate, he passed an interim order on fhe 28:8 
March 1921, on representation from the lead- 
ing Nadars, to postpone the dragging of the 
sar but reseinded the order of the Bub. 
Divisions! Magistrats and prohibited the 
. Nadar eommunity from taking the sar in 
рговевзіоп round the weet aud (north) 
front of the temple. Oa the 10th April 
‘1921 the final order to whic) this revision 
petition is directed wa3 passed. In it the 
learned Distriet Magistrate holds that the 
- Nadars have not established their right to 
drag the ear over the disputed land and 
that, until the quastion is settled by the 
Civil Court, their claim to exereise that 
right should not be upheld. He, however, pro- 
eeeds and prohibited under eestion 144 
the eounter. petitioners, cr any of the Nadar 
eommunity orany ons on their behalf from 
teking the ear in procession round the 
west and front of the temple. Mr. Ran- 
gaehariar for the petitionere, the Nadare, 
has urged several objestions. to this order 
on the ground that it is made without 
' jurisdietion, and the firat objestion is that, 
although under sestion 144 (5) no order ean 
remain in forse for longer than two months, 
. the learned Distrist Magistrate has not only 
failed to insert sieh a provision in his order 
- but had virtually is-u2d the injanation res- 
training the Nadars till their elaim is settled 
by a Civil Oourt The prelimicary ob. 
jestion for me to deside is whether I 
ought to go icto tbis and other objestions 
_ &» jurisdietion on the ground urged by 
. Mr. Vaz, the learned Counsel for the respond- 
enh, namely, that thé order being only 
. enforeible under the Даб for two months and 
those two months haviag long ago expired 
there is no reason why this Court should 
investigate the legality or otherwise of the 
order in question. l aonfese I have been 
. strongly impressed with this argument, in 
support of whieh several sases have baen 
qaoted. Govinda Ohettt v. Perumal Ohetti (3), 
Emperor v. Vinayak Narcyan Arte (4). There 
‚ів no doubt that there have  besn -eases 
' where a erimiral revision petition has. team 
entertained although the period of two months 
. had long sineeexpired. Aa for iustanee in 
, Ramanadhan Ohstii ү. Murugaspa Ohetti (1), 
. where the order was given on the: 22nd 
September 18:9 and the judgment in re- 
vision delivered. on the 10 April 1500, 


= 


' should not 


Nothing seems to have been said in that 
ease as to expiry of the tims for whieh 
the ordar eoild remain ia fores, S» alao 
in Bhair) орз v. Emperor (2), thouzh in 


- Gov nia Ohetti v, Perumal Ohefti (3), ay the 
‘two months had exoirel, tha lewnoel Jadga 


deslinsd to revise the order. If Iam of 
opinion that the order is wrong although 
it юзу have expired, it ssams to ma I 
ba daterrel from expressing 
my views about 1}, ia ease it is sought 
to use if іп any way in tha litigation 
whieh is already pending on behalf of one 
side or the other, in so fir as it pnr. 
ports to settle, evan only for the time 
bsing, the respective claims or righty of 
the partis, I, therefore, thouzh with some 
hesitation, desida taat the order mus} bes 
examined to ses whether if was passad 
with or wi.hout jairisdiction in spite of the 
fast that it has expired. 

As already stated, several points wera 
takan azainst the vilidity of the order 
by Mr. Raingashariar. I think it may bs 
only nesessary to deal with two or three 
of them. 1 have already qa5ted the terms 
of the order and from the words qio‘ed it is 
elear that the order is indefinite as to 
time. There was a similar order in 
Ramanadhin Ohetti v, Murugappa Ohetti (1), 
where the order was, firstly, not to inter- 
fera with the managament of the Koil and, 
sesondly, not to taka any part uatil a 
eartain person was duly evistad from the 
Koil management by due еопгаа of law. This 
litter direstion waa held to sontravane the 
provisions of sub-ses!ion 5 of section 144 and 
it was hell that to that extant the order 
was made withont jurisdicsion. In Mey. 


‘рати Ammal, In re (5), Mr. Justiss Sadasiva 


Aiyar observed: “of ours), if the Magistraey 
tries to пзе section 144 as a means of 
granting а perpetual injuastion the High 
Oourb has the power to interfere,” That 
sexm3 6) me what ths learnid Distrigt, 
Magistrate has tried tə d» here, There 
is also, in my opinion, another and equally 
obvous defset in tha learned Magis. 
irate'a order. Sastion 144 (4) permits any 
Magistrate to «essind or alter avy order 
made under this sastion by himself or any 


(6) 22 Ind. Cas, 721: (1914) M, W. N, 169; 23 M, L 
J, 132; 15 Or, L, J. 145, ud 


Re 


“Magistrate subordinate to him. 
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Here, as 
pointed out above, the learned District 
Magistrate has not confined himself. to 
reecinding the order of the Sub-Divisicnal 
Magistrate but bas prohibited the counter- 
petitioners or any of the Nadar community 
from taking . -the car in proeession. Mr. 
Rangacheriar, relying on a case of the Patna 
High Oourt reported as Ganpat Singh v. 


. Emperor, (6), eontends that the word ‘alter ' 


sannot mean substitutirg the names of one 
party for thore of the other. Mr. Vez, for 
the respondent, kas ingeniously sontended 
that the. order . passed by the lesrned Distriet 
Magistrate, i in so far as it restrains the Nadarr, 
is not an crder in appeal at all under 


section 144 (4) but it isa totally new order - 


which the District Magistrate took upon 
hinjself to pass вв hefeared a breaeh of 
tbe peace.. It will be observed that the final 
order of the District Magistrate refers to the 
preliminary ordér dated the 23rd Mareh and 
the preliminary order is elearly one passed on 
an sppeal from the Sub- Divisional Magistrate's 
order—ree the. heading on the top of the 
parer. It, therefdrr, seems to me that I 
eangot, on the state of the reeord, tay that 


the fioal order ‘of the Distriet Magistiate . 


was:not paseed on appeal from the Sub. 
Divisional Magistrate and J, therefcre, hold 
that it is not & rew order, but, under the 
eiregmétanecs I have detail«d, one whieh the 
learned District Magistrate had no juricdic- 
tion to püss. 

Mr. Rangachariar aleo relied cn the faet 
that there. was an existing order under 
gestion 147 passed on the 20th April 1915 
by the Sub-Divisional Magistrate at that 
time direeting the Mussulmans not to spread 
their locms. оп сів of the pieses of Jand 
in dispute and: holdirg that the Jand in 
question, was 8 “public road, Mr.. Rangcha- 
riar’s 6 tention is that this order under 
seetion . 147 is ‘illegal becanre it deprives 
him of aby benefit he may have onder 
the crder passed under sestion 147 which 
is in foree until it 1з dieplaaed by scme- 
hing else.-1, do not thirk it nesessary 
to decide as to this contention in vew of 
the opinion І entertain on the two other cints 
detailed above. 

Under the cireumstanees 1 must hold that 
the order of the learned District Magistrate 

(6) 47 Ind. Сав, 76; ЗР, 5 J. 287; 4 P. L, W, 867; 
49 Or, І. J. 880, 
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was passed without jurisdietion and I must 
allow ‘the oriminal revision petition. 
Under the eireumstanses I do so without 
eosts. 


M, 0, Р, 


в, D. Petition allowed. 


PATNA HIGH COURT. 
OntiMINAL APPEAL No. 48 or 1622, 
May 9, 1922 
Freseni : — Mr. Justice Coutts 
. and Mr. Justiee Das, 
DASRATH SINGH anp отнез$% 
— ÁPPELLANTS 
versus 
BM PEROR— O- posite Party. 
Criminal Procedure Oode (Act V ‘of 1898), ss. 164, 
298—Trial by Jury-—Misdérection — First informa. 


tion—Value of statement made to Police in ordinary . 


course, 


Thisa misdirection on the part of a Judge to lay 
before the Jury the purport of a statement which ig 
neither on the record nor proved. [p. 50 ;, col. z.] 

A statement made in the ordinary course toa 
Police Officer is not evidence at all and cannot be 
сте or proved as first information, [р, 6C3, col. 

Criminal appeal against the order of the 
Assistant Sessiors Judge, Gays. 

- Mesers, К. N. Ohoudhry and G. О, Pal, for 
the Appellante. 

The Assistant Government Aavoeate, for the 
Orown, 

" * 
- JUDGMENT,” 7 

Совттв, J.—The appellants, Dasrath Singh, 
Suraj Singh (son of Santokhi Singh); .Suraj 
Singh (son of Dular Singh) and Iswer Singh 
have been sonvieted under seetion 379 of the 
Indian Penal Code and have been sénteneed 
to seven years’ rigorous imprisonment eash; 
the other appellant, Sant Prokash Singh, has 
been sentenced to the same term of imprison. 
ment under seetion 379-114, Indian Penal 
Code. The trial was by Jury and the - 
contention of the learned Oounzel for the 
appellants is that there has bean  misdireation 
iu,the charge to the Jury. 


РА 
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- The facts of the cass as alleged by the prose- 
ention are, shottly, that for some time there 
has been adispute between Kishun Lal and 
his nephew  Gajadher Prasad regarding 
possession of two villages whish adjoin each 
other. The tenants are chiefly Goalas and they 
have taken the side of Gajadhar Prasad aud 
have been paying rent to him and hie brothers, 
Kishan Lal ‘attempted to get rent without 
success and eventually he took the aid of 
Bachha singh, one of the proprietors of an 
adjoining village Pigra. Village Pipra is 
inbabited by Babhans-and tenants of Bachhu 
Singh. In order to eoetee the tenants of Barka 
and Ohotk: Kanhri, Bashhu Singh’s gomashta 
the appellant Sant ‘Prakash Singh with 
about 20 men went on the morning of the 5th 
of July last to Barka Kunhri, Sant Prakash 
rode witha sword in bis hand and the rest of 
the mob followed bim. armed with swords or 
lathis. When they got to Barka Kunhri they 
looted the houses of Bhuan Goala, Tanak Goala 
and Bansi Goala and beat them. They then 
went to Ohhotki Kunhri and did the same 
thing at the bonuses of Gangoo Goala, Abhiram 
Goala and Dila Goals.” 

Two men Sital Singh and Nareyau Singh 
Kurmi.went to Fatehpore Thana and gave 
information to the Süb-Inspestor of'Pcliee 
of an -oscurrence which had taken place at 
Васка Kunhri. This was not the oesurrense 
with which we are at present soncerned, 
but the Sub Inspector went to the village and 
when he got there lie found Bhuan Goala and 
others. injured ; во hé took their statsments 
and sent them to hospital, Hethen enquired 
nto the case. :Ол the 13th July he went to 
the hospital and tock the statement of 
Bhuin Goala aud treated it as the first 
information in the sase. He then continied 
the investigation whieh eventually led to 
the sending пр and'sonviotion of the present 
appellants. co 

The ease ` was tried by the Assistant 
Sessions Judge- of Gaya and it has been 
tried by. him. with great евге. The charge 
‘to the Jury is also an exceedingly fair 
one; but it is sontended by the learned 
‘Counsel for the appellants that the learned 
Aasistant Sessions Judge has sommitted an 
error in law with regard to. the first 

‘information and that in sonneotion with this 


* «first information he has misdirected the Jury. 


Now what happened is this. The Sub- 
Iaspijctor on the 5h of July took the 
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statement of Bhuan Goala He did not, 
however, treat this ag the {frat information, 
bat on the 13th of Jaly he resorded Bhuan’s 
statement again and this statement he did 
‘treat ав “ө firstinformation. This wasa 
miatake on the part of the Sub Inspect yw but 
if the mistake had stopped there it would 
-have been of little consaquence. Unfortunate- 
ly, however, possibly bacause he did not 
know ofthe statement of the 5th of July the 
learned Sessions Jadga allowad the statement 
of the 13th of July to be proved as the firat 
information ani he did no$ have the statement 
resorded by tha Sub-Inspeotor on the 5th of 
July (whieh was really the first information) 
proved atall, In argument, however, this 
Sía'ement waa evidently referred {о and 
apparently it was sontended that the 
statement of the 13th of July was not the 
first information, The learned “Assistant 
Sessions Judge realized the correctness ‘of 
‘this contention and he told the Jury that the 
statement of the 5th of July was the firat 
information and that the statement of the 
13th of July was not. Unfortunately, 
however, he told the Jury what the purport 
of the statement made on the 5th of July wae, 
although the statement had not been proved 
‘and was not on the record; and, fortharmore, 
he told the Jury that the statement; ‘of the 
13th of Joly merely amol'fiad the atatoment 


fof the 5th of July and that ita importanes 


“was not more than a statement made ій ‘the 
ordinary eourse to а Polies Ofiser. The 


.sonteution of the learned Counsel for the 


‘appellants is that the learned 


Assistant 
Sessions Judge had 


no right tə place 


the ststament of the 5:hof July báfore the 


‘Jury and that he should have inforinéd the 
Jury that the statement of the 13th of Jaly 
was not evidenca at all and that, except in so 
far as its eontents may have been brought out 


Ло evidence for purposes of sorroboration or 


contradiction, they should diseard it entirely 


.from their minds. These eontentions are, iu 


my opinion, uncontrovertable, and, under the 
cireumstanses, the only sourse is to set aside 
the convistions and sentenses and to remand 
I may say that I do 
this with seonsidefable relustance beeausgó the 
learned Assistant Sessions Judge's charge i ig а 


- good one and very fair to the ascused persons; 


but the facts remain that he has plased before 
the Jury a statement whish is not on the 
resord and he has not told them that they 


t04 
FAKHAR-UD: DIN, PLEADER, In the matter of. 
skould exelude from eonsideration a statement 


which is not evidenee in the case, I would, 
therefore tet aside the  eonvistions and 
senterces ard direst that ihe cise ba 
" ye tried, There will be no order ав to 
` bail. | 
Das 


,J.—1 egre. 


N. K, : 
Oase sent back, 


-——— ыо, 


LAHORE HIGH COURT. 
Oasa Revernep. No. 439 or 1921, 
Deeember 19, 1921. 
Present :-- Mr, Justice Broadway and 
. Mr. Justica Martineau. . 
In the matter of Тне LEGAL PAROTI- 
TIONERS ACT, 1879 „кр or 
‚ Kkucja FAKBAR-UD-DIN, PLEALER. 
Legal Practitioners Act (XVIII of 1879), s. 13 (b) 
(f) —Letler written by "Legal Practitioner charging 
‘Judicial Officer with racial antipathy— Misconduct ~ 
* Other reasonable cause, 


A Legal Practitioner wrote œ letter to a Judicial. 


Officer imputing feelings of racial antipathy to the 
‘latter and charging him with allowing such feelings 
to influence him in passing contrary orders against 
: the Legal Practitioner in cases in which he appeared: 
Held, that the letter did not fall within the 
urview of clause (b) of section 18 of the I egal 
‘ ‘Practitioners Act, inasmuch as it was not written 
ру; the Legal Practitioner in the discharge of his 
‘professional duty, but that it certainly fell within 
. the purview of clause if, of that section. [p. 504, col. 
2. А 
' рад In the matter of An, 5 Р. В, 1902 Cr, 
iF, B.', Chanda Singh, Im the maiter of, 28 Ind Caa. 
: 422; 18 Р. В 1915; Cr. 12 P. W. R. 1916 Cr; 16 Cr, 
. L, J. 888; District Judge of Kistna v. Hanumanulu, 32 
Ind. Cas 826; 18 M.1* T. 599; (116) M. W. N. 1060; 
19 Cr. L. 7. 88; 39 M.-1045, Amrita Lal, In the matter 
' of, 52 Ind, Cas, 798; 42 A. 86; 20 Cr. D. J. 716; 17 A. 
„1. J, 1050,1 U. Р, L.-R. (А.) 124, referred to. 


, Case referred by the District Judge, Jhang 
, at Sargodba wijh Lis ldtter. Nc. 1C07 G, 
. , @ated the 26th Ostober 1:21. 
Lala Jaz Lal, Б. B, Assistant Legal 
. -Remembranser, for tke Crown, 
. Manlvi Ghulam Mohy-ud [i+ for Khwaja 
ч Fekhar-ud-Din, Pleader, 
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ORDER.—On the 8th January 19:1 
Khwaja Fakhr-ud-Din, a Pleader of Ohiniot, 
handed a letter, Exhibit 4, whieh he had 
written, to. Sardar Gian Singh, Munsif of 
Ohiniot, who, in eonsequence of the objee- 
-tionable rature of the sorients, forwarded 
the letter to the Distriet Judge with a 
view to ation being taken against. the 
Pleader under ecction 14 of the Legal 
Prastitionera Ast,‘ The D'striot Judge, after 
framing a charge and taking cvidenee in 
aescordanse with the provisions of that 
ssotior, has found that Khwaja Fakhr.ud. 
Din bas been guilty of unprofessional 
eondcet or bas affcrded reasonable eause for 
dicsiplinary setion to be taken against 
him. He has aesordingly reported the 
matter to this Court and has suspended 
the Pleader from  praetise pending this 
Oonrt’s orders, te 

The letter is élearly в most improper 
one and its tenor is sorreetly desoribed in 
the charge drawn up by the District Judge, 
whish is as follows : — | 

“That you on or about the Sth January 
1921 addressed and delivered to the Munsif 
at Ohiniot a letter of whieh the whole 
tone and style are in ‘general improper, 
in the maid 


letter ycu impute feelings of rasial anti- 


рау against you on the part of tke 


Mursif as a Judicial Offiser and eharge 
Lim with allowing cuen feelings to ir flieneoe 
him in passirg eontrary orders sgainst ycu 
ja eases in whieh .you appear; and tbat 
tLis agb cf yours and the expressions used 
by усо thereby amount to professional mis. 
ecnduel or afford any other reasonable 
cansa as spesified in elauses (b) and- (f) 
of section 14 of the Legal Praetitioners 
Ast.” 

Sestion 14 has been mentioned in ‘ike 
charge by mistake for ascction 13, -We 
do not think that’ clause (b) of section 13 
applies as the letter eanrob be said to 
have been written by Khwaja. Fakhr-nd. 
Din in the ditcharge of him professional 
duty.. But the eate certainly falls within 
the purview of elause (f) of that section; 


.and Mr. Jai Lal who has appeared on 
: behalf of the Orown, has referred’ us in 


this eonnestion to Ohanda Singh, In the 
matter of (1), District Judge of Kistna v, . 


(1) 28 Ind. Cas. 722; 18 P, В. 1915 Cry 12 P, W, 
В. 1916 Ory 16 О, L. J, 888, 
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Hanumanulu (2), Amita Lal, In the matter 
7 9 and Adcocete, In ihe matter of An 
(4). 


Mr. Ghalam Mohy-ud-Div, who hes 
appeared on behalf of Khwaja Fakhr ud. 
‘Din, does not justify the writing of the 
letter but admits that it was an improper 
one, and һе states that bis elient expresses 
unreserved regret for having written it ard 
throws himself on the merey. of the Court. 
It is to be observed, however, that inthe 
preosedings bsfore the Distrist Judge no 
sroh unqualified expression of regret was 
made, and in fact Khweja Fakhr о. Din 
attempted to justify the remarks whish he 
had made in bis letter to the Munsif. lu 
a letter whieh he wrote to the District 
‘Judge on the 5th April he said only that 
if in the opinion of the istriet Judge his 
letter to the Munsif had affeoted the latter 
in his cffisial eapasity be was sorry and 
asked for .pardon. The District Jodge 
replied that, if Kbwaja Fakhr-ud-Din 
apologised to the Munsif in Oourt and 
withdrew a somplaint (of defamation) whieh 
he had brought against the Munsif, the 
iasident weuld be regarded as: elosed. 
Klwaja Fakhr ud Din, however, did not 
apologire to the Maunsif, and the * Distrist 
"judge accordingly took proseedings under 
section 14 of the Ast, 

. In there eireumstanses although the esce 
-is not one in whieh а revere punishment 
is ealled for, wa do rot eonsider that the 
apology now offered justifies us in over- 
looking the matter. We susperd Khwaja 
Fakhr-nd-Din from practise for a period 
of thraa months csommensing [from the 
date of the Districs Judge’s order of 
snepensicn, namely, the 25th Ostober 1921. 

Z, E, Order acecrdingly. 


(2Y 32 Ind, Cas. 820; 18 M. L. T. 649; (1915) M. 
- W. N. 1050, 17 Cr. L J. 88; 89 M. 1043. 
. (8) 62 Ind, Cas. 798; 42 А, 86; 20 Cr. L, Ј. 718; 17 
А. L. J. 1050; 1 U P. L. R. (À.) 184. ` 

(4) 5 P. В. 1902 Cr. (Е. В... 
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ALLAHABAD HIGH 000 RT. 
Crruixat Revision No, 255 or 1921. 
June 23, 1921, 

Freser i: — Mr. Justise Lindray. 
JIWAN-—-A»PPLICART 
versus 


EMPEROR— Opposire Pasty. 
Criminal Procedure Code (Act V of 1898), ss. 243, 587, 
application of—Property, stolen, recovered from accused 
separately—Jotnt trial—Illegality. 


Where stolen property is recovered from the 
possession of several persons at different times, there 
should be & separate trial under section 411 of the 
Penal Code, of each of such persons. The joint trial 
of such persons is illegal, and the illegality is not 
curable by the application of section 537 of the 
Criminal Procedure Code. 


Oriminal revision from an order cf the 
Sessions Judge, Agra, dated the 11th Marsh 
1921. 


FAOTS of the ease will appear from the 
following exosrpt from the judgment of the 
Sessions Jadge: к 

Jiwan, Oaattar and Badle hava been son- 
vieted of dishonestly retaining stolen prop. 
erty, and appeal against theie convistiona 
апа sentences. 

The first objection taken is that the 
joint trial of tha aesused was illegal. 

I find that the ease was sent пэ as one 
of burglary, but that after hearing the pro- 
sesution evidensa the Magistrate framed 
a eharge under seetion 411 only. The faeta 
as found by the Magistrate are that в 
burglary was eommitted at the house of 
Sitla Charan, and that articles of property 
stolen on that осзавіоп were resovered from 
the possession of the acsused &sparately about 
two months later. Undonbtedly, as there 
was not joint possession of the property, 
there ought, under the law, to be separate 
trials of the seoused. І find,” however, that 
the only proceeding of the Magistrate after 
framing the eharge was to give judgment, 
as the aeseused dil not want to examine 
any witnesses, either proseeution or defenes. 

It appears to me that there was no legal 
obligation upon the Magistrate to hear the 
proseeution evidenes afresh as against eash 
aesused separately, after he had decided that 
the evidenee was insnffisient to prove that 
they bad setually committed thé burglary, 
.but from the point of framing the charge it 


was hesessary that the proceeding should 
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be divided, and that the remaining pro» 
eceding, if any, should be eondusted: separate- 
ly as against the three seeuced: persons, 
Iam unable to say whether the Magistrate 
would have sondusted separate prosesdings if 
there had been any to sonduet but it cartain- 
ly is not possible to say that he would not 
have done вэ. There is no legal objestion 
to his writing & single judgment to sover 
the ease of thres persons who have been 
tried. I, therefore, find that there is no 
valid legal objestion to the prosedure of the 
Magistrato. 

„Мт. S. 0. Mukerji i for the Applisant. 

Mr, В. Malcomson, the Assistant Govern- 
ment Advosate, for the Crown. 


JUDGMENT,.— This is an applisation, in 
revision on behalf of one Jiwan who has been 
sonvicted in the Court of the Magistrate on 
a eharge under section 411. It appears 
that.two other persons were tried:along with 
Jiwan, one of whom was aequitted, the other 
beicg eonvieted. The latter has not made 
any applieation to this Oourt. -+ 

Jiwan’s eonviction was upheld by the 
learned Sessions Judge in spite:of the Pha 
taken before him that the t:ial was illegal. 
Theré can be no doubt ss to the illegality 
of the trial and I sannot agree with the 
Judge who seems to bave taken tbe view 
that an illagality of this kind ean be sored 
by the application of sec ion 537 of the 
Ciiminal Prosedure Code. I must give offest, 
therefore, to this appl'eation and set aside 
all the proeeedings in the Oourt below. 

The result is that the acsused will be 
released. 


Ww. С. As Arplicct:on allowed, 





PATNA HIGH COURT. 
GovagmuENT Arrear No. 3 Ок 1921. 
November 24, 1921, 

Pre.ent :—Mr, Justice Jwala Prasad and ' 
Mr. Јавііве Ross, 

EMPEROR— APPELLANT 

` , е 167518 
“KUNJA DUSADH AND OIHERS— . 
Respor DENTS: 
x Criminal Procedure Code (Act V of 1898), 8. A 
Appeal against acquittal— Principles governing inter. 
ference by High Court, 
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The High Court will not interfere in.a. EREDE 
of acquittal unless the lower Court has been perverse 
in.its judgment or taken such unreasonable and 
distorted conclusions of the facts as to cause a ` 
miscarriage of justice. [p. 509, col 2.] 

Bemarks of Straight, J., in Empress of India x. 
Gayadin, А А. 148 А W. М. !88!)1:90: 3 Ind Deo. 
(x.s) 745 and Deputy Superintendent [Deputy Legal 
Remembrancer of Bengal] v Amulya Charan, 22 Ind, 
Cas. 788; 18 О, W.-N, 666, 15 Ог, `1, J. 160, referred 
to and followed. 

Per Ross, J.—The mere fact that an inadmissible 
piece of corroborative evidence was brought on the 
record, through a technical error, cannot stand in 
the way of conviction by the High Court. [p. 807, 
col. 1.] 

Per Jwala Prasad, J.—The reason that.another, 
Tribunal or other 'udge might have arrived at a view 
other than that formed by the Trial Court is not в 
reason for disturbing a verdiot of acquittal arrived 
upon а full consideration of the circumstances and 
evidence in the case, [p 5.0, col. 1.] 


Government appeal against an order 
of asquittal by the Sessions Judge, Dur. 
bhanga. 

The Government Advosate, for the Appel- 
lant, 

Mr. S. №, Sahay, for the Respondents, 


JUDGMENT, | 

Ross, J.—' This isan appeal under sestion: 
417, Oriminal. Proeedure Code, against the 
aequittal of ten pereons who were tried by 
the learned Sessions Judge.of Darbhanga ` 
with the aid of two Assessors on sharges 
under seetions 326, 147, 148 ard 826.149, 
Indian Penal Code, in respest of certain 
grievous injuries i: fisted on:one Nawab Khan 
on the evening of 29th Mareh last. The 
learned Government Advosate -arka for a 
re trial of the case on the ground that two 
statements made by Nawab Khan, (1) to 
Mr. Guise (Р. W, No. 1) two hours after the . 
oceurrense, and (2) to В. Indermani Singb, 
Deputy Magistrate, (P. W. No. 32), two days 
later, were wrongly . admitted іп evidense, 
These statements in themselves were ‘inad- 
missible. Their eontents onght to have been 
stated by the witnesses, and the failure to 
get this done was a teshnieal error on the 
part of the Public Prosesutor. The doeu- 
ments were exhibited by the proseention, 
and the prosesution is not entitled to take 
advantage of this teehnieal error in order 
to have a re-tris1; nor is this what the learned 
Government Advosate seeks to do. 


He eontends that on the evidenos in this 
ease there ought to have been a sonyietion 


E 
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but he eonsiders that he eannot ask for a 
oonvistion in this Court because the first of 
the statements, on which he relies, is not 
legel evidence as the reeord stands, To 
deal with this eontention it is necessary to 
eonsider the whcle ease. The first statement 
of Nawab Khan is merely. corroborative 
evidenee, and if it seemed that the evidence 
in Court wasa true aesourt of the sireum- 
‘stanses in whieh Nawab Khan was wounded, 
I do not think that the mere fast 
that an inadmissible piese of  eorrobo- 
rative evidense was on the reeord thrcugh 
a technisal error: should stand in the way 
of eonvistion here. There is, therefore, no 
nesessiby for a re-trial іп any event. Ваё in 
dealing with the evidenee we must give the" 
aceused any benefit they may derive from 
the statements of Nawab Khan as if 
they had been properly admitted as 
they are an important element in the 
ease, : А 


The ease for the prosecution ia’ that on 
the evening of 29th Mareh Nawab Khan, а 
Tokedar of Benipur Faetory, was returniog 
from Benipur Hat to his village Antore along 
with Phulwa Ohos«kidjar and other persons. 
Near a Gaehhi and Banswari of Jagannath 
Hajari he was attaeked by a number of 
men some of whom wera armed with axes 
and one with a siekle andthe others with 
lothies, He was struck on the leg with 
an axe and was then assaulted generally, 
and finally. one Somna eut off his nose and 
"right ear, Twenty-four injuries were found ori 
his person of whieh five were severe, Phulwa 
Chowkidar names eleven persons as having 
been in the party with Nawab Khan of whom 
six have been examined in Oourt, Nawab 
Khan names thirteen, adding four, namely, 
Baldeo Chowdhury, Gopi Jhe, Asarafi Ohow- 
dhury and Ramkishun Jha, to those named 
‘by Phulwari and omitting two. namely, 
Chuni and Mithu Tati. In his dying deslara- 
tion, however, he had said that he did not 
know the names of the persons who were 
with him exeept Phulwari, Of these persons 
six have not been examined at all, namely, 
Gopalji Jha, Baikunt Jha, Baldeo Missir, 
Bagru Jha, Rupan Dosadb, Mithu Tati, and 
AsaraG Cnowdhury on this point, Of these 
persons not examined in Coart the Sab. 
Inspeetor of Police examninel oa ths 3)ih 
Marsh, thras Gopa'ji Jha, Balieo Missie 
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the names of two Babhans. 
-the earlier s'atement-he said that Somna 
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and Bagrn Jha, and none of them named 
any of the asrailants, The Snub.Inspestor 
cays that he sent for the other witnesees but 
they did not come. Of the witnesses examin- 
ed in Court Pbulwa gave what has been 
ealled the first information on the 2vth, 
seven were examined on the 8rd April 
andone on the lst April. These witnesses 
are all tenants and labourers of the Benipur 
Factory and their residenee is Anatur, 
The explanation of their delay in coming 
forward that із pow offered ia that they were 
afraid of G'anowrs Dusadh, one of the accused 
who is a bad sharaster; but only two of 
ihe witnesses give this reason. One 
is Buchan Jha who says in his evidence 
that he stated before the Police that he 
was afraid of Ganowra as people said that 
he was a desperate eharaeter but he adda 
that this he heard three or four days after 
the assault. The other is Baldeo Chowdhury 
who rays that he was hiding through 
fear of Ganowra, but he admits that he 
had only heard of the bad livelihood case 
against Ganowra and that Ganowra had 
never beaten him, The delay in the pro. 
duetion of this evidence seems to me a grave 
reason for doubting the truthfalness of the 
witnerses. Further, it appears from 
Mr. Guise’s evidence that several persons who 
cams tothe factory that night with Nawab 
Kban raid that they had been with: him 
and of these Mr, Guise picked ont Pt ulwa, 
16 does not sppear who the others were, 
spd if the witnesses are believed they were 
not among them besause they tay they did 
not go to the factory. As to the details 
of the cosurrenee, Phulwa says that Nawab 
Khan was struck on the leg from behind, 
bat the Aesistant Surgeon says that the 
injury on tke leg eonld not Lave been 
caused from the back. Nawab Khan's own 
account of the affair is not seonsistent as 
the learned Sessions Judge has shown. More. 
over there are serious diecrepaneies between 
his earlier and later statements. In the 


statement made to Mr, Guisebe named only 


the Du:adhs as his assailants. In his dy- 
ing declaration he omitted two of the ramos 
that he had previbusly given and substituted 
Moreover in 


eut off his nose and ears while Kunjwa 
and Kail hit him with an axe while in the 


: later statement it was Somna whe sirusk him 
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with the axa, and Kunjwa who tut off his 
nose And ear. | : ў 

The 15атпей Government Advoeste felt 
the importanee of these diserepansies and 
admitted that there could not ke а conviction 
under section 526. The oseasion alleged for 
this attask is said to have been that some 
eattle of Ganowra’s had been impaucded 
by the o:ders cf Nawab Khan on the previous 
day. This recm? to me an altogether inade- 
quate :eagons for a savage attack of this 
peculiar nature. 

A forther urexplained element in the 

easa із the presence of blood of a raminant 
animal along witu human blcod on the 
alleged place of ccsurrence. No ex slanation 
of this is offered. The learned G:vernment 
Advosata lays stress on the fact that а 
portion of the nose of Nawab Kban was found 
on the place of geturrence hat this air- 
cumstanee does not appear to me to be 
conclusive. . ; 
. The Sessions Judge and the Авғөзвога 
heard ihe witnesses and did not be'ieve 
them. In view of the state cf the evidence 
I am rot prepared to tay that in doing 
£o they acted perversely cr that it is establish: 
ed beycnd reasorable doubt that the oseur. 
rence {ook place in the manner al'eged by 
the prosecution, I wo:ld, therefore, digmiss 
this appeal. 

Jwani PracaD, J.—I have earefully gone 
through the avidente in the ease and con- 
sidered the able argument of th: learned 
Government Advocate. His chief a-gument 
was that the learned Sessiors Judge cught 
not to bave brushed aside the earliest atate- 
ment. of Nawab Khan made befcre Mr, 
Gnisa soon after tha occarrence by reason 
of its havirg been somewhat sontrad'otory es 
compared with the statement made by 
Nawab Kban two days later fo Mr. Inder- 
dani, Deputy Magistrate, as dying declara- 
tion, lf this were the only defec: in the 
case of the prosesution, namely, tke two 
sontradietory statements as regards some of 
the, details of tke occurreneg mace by 
Nawab :Khan, perhaps it would have been 
a plausible a:gament, I, however, think 
that the: prosesulion sase, as diselosed in 
the .eviderce of Nawab Khan and the 
witnesses in Ocurt, is beset with un- 
surmcuntab!e . probabilities, and does not 
reem to diselose the entire osaurrense, 
Таке for inetanee the statement of Nawab 
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Khan һішве in Court. He saya: "I 
started from the Hab as tke sun was about 
to set. Soon after sunset. I reached Balha 
near Jagannath Hazari’s Gashi and Bans- 


wari, About 12 ог 13 men cime ont of 
the Gachi. I was going to my lodging 
аб Antor2, Of the 19 or 13 men 


Konja and Koila had axes» and Somna had 


a gagari sickle and the others had Icthis. 
I also recognised Fouzdar, Lalji Gharbharia, 
Nathunia and Bilwa amongst them, The 
mob came to the road ard chased me 
frcm the east. I fled towards the wast, I 
was proceeding t> the ozs‘; after I had fled 
three or fo:r Luzges Kinja strugk me with 
ап ахе оп my left leg, I fell down, Then’ 
15 ог 18 man came from the scuth, T did 
not reo^gnime any of them. This was beeause 
І fell down. 1 saw the men but did not 
rasoguise them. Both the mobs jointly 
a:saulted me, AsI was assaulted with lathis 
and Tangis I began to struggle and did not 
notise who best me or on which part of 
the body. I did not reeognise any of the 
men who assaulted me as I beenme senseless. 
Some of the mob said that Г was dead. 
Then Somna got on my shest, eut off my 
nose and right ear.” 


In bis statsment before the Oommitting 
Magistrate he says: “Seeing the rioters I 
turned towards west and took to fight. I 
was firat proseeding towards east. "These 
people ehased me Kunjwa overtaking me 
strosk me with the axe he had with him, 
at the left leg. I fell down  unconrcious. 
After I fell down Koila and Kanjwa struok 
me with axes at the head.” : 

It is thus elear from his statement that 
after reseiving the firat blow on the body 
from Kunjwa or some one elee among the 
rioters on his left leg he fell down un- 
eonseious and thereafter the assailants struek 
him. After he fell down reseiving the first 
blow on the left leg, tha Doator’s evideroa 
Shows that he reecived no less than 23 
injuries on different parts of his body both 
in front and behind. Some of those injuries 
must bave been eaused while the man was 
in a standing posture. A bold attempt was 
then made at one stage of the case to show 
that after he fell down he raised himself 
up again, and this is obviously with a view 
to explain the injurise on the different parta 
of his hody most of whieh sonld not have 
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HARI ВОХ RAM t. OHBEDI PANDE. 
Sub-Registrar found that Chhedi Panle had 
made false ғ itements and had thus committed 
an offense under asation 82, elause (a) of the 
Registration Ast aod, theref sre, submitted the 
papers and a report, dated the ZOth шу 
1921, fcr the sanetion of the District Rezis-, 
trac under ssetion £3 of the Aet, Tae 
Distriot Registrar oalled on Ohhedi Pande to 
skow cause.against the prosesution under seo- 
tion 82 (a) for falsely denying exeoution of. 
the sale.deed and the mortgage-deed, When 
eaure wae shown the District Registrar єх» 
amined witnosses and made a foll inquiry acd 
then prceceded to enquire into the whole oase; 
and he ваше to a findirg that the dosamenta 
in question ought to ke caüeelled and. that 
they eculd not be registered, Ho, therefore, 
urse order of the Special Sub. Regis- 
t ling registraticn and at the zame 
t led to sanaticn the proresution of 
ande under gestion 82. of the 
n Ast. It is against this order of 
the t Registrar that this ‘application 
haa been made. 







The grounds taken sra that ав the Speeial 
Sub Registrar hed so-ordinate powers with 
the Distrist Registrar the Diatriat Registrar 
had no jurisdiction to upset the order of the 
Spesial Sub-Registrar, direeting registration, 
or to refuse to sonfirm the sanstion granted by 


the Spseial Snb- Registrar for the prosesution® 


of Cohedi Pande, 


Now, it is quite dis that the District 
Registrar was asting as a Revanue Court 
and there san be ro doubt that this Court has 
no jurisdiotion to interfere with orders passed 
by tbe Revenue Authorities in theit revenue 
administration or by the Ravenue Courts. 


The order passed by the Distr;iet Registrar . 


may have beea withcu! jurisdistion but the 
remedy for the petitioner was either ta 
approaeh the Board of Hsvenue to get the 
order cet aside as being without jurisdiction, 
or, if necessary, to file a suit in the Civil 
Court, With that part of the applieation 
tLis Court has rothivg to do. 

It is next осоёседса that the D's'riet 
Regisirar inrcfusirg to a&s-rd sanction for 
the proseontion of Ohhedi Panda under seation 
82 (п) was asting ав а Court in a criminal 


mtt‘er and, therefore, this Court has juricdie-- 


tion to izterfere. Ido not thick that 16 is 
really ueseseary to cuter into the question -of 
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the powar of this Court to interfere мі 


this order as to sanction. The fasis are that - 


the Distric; Registrar has, as Distrieé 
Rigiatrar, given juigment after full inqairy 
and has found that the sacction should not 
be aesorded, He has givan good reasons in 
that judgmsntand until tha5 judgmant is 
upsst by a prope? authority, either by' the 
Board of Ravenae or by а dsc-ea of a Civil 
Court, that judgment is a good jadgment. 
That baing во, aud thia Court beiag unable to’ 
go into the reasons for whieh that finding was 
some to, Í cinnot ses that I ean now interfere’ 
with that part of the order which refuicd to 
acord sanstion, The matter might ba lockad, 
at also in another way. If this'order wera 
upset by this Court at the present janctore 
while the judgmeot of the Distriet Kegialrar 
still holds good вз far as tha revenue aide of- 
the matter is ooncarne), there must necessarily 
be some odnfasion, Ths rcsili of upsetting 
the Distriet Rəgistrar’s order as to sanction 
would bs to restore the order of the Spseial 
Sub-Rogis‘rar granting sanstion to prosecute 
Obhedi Pande, and, therefore, we would at the 
same time have an order of the Sab-Ragistrar 
diresting the prosecution and a revenue order 
of the Distriot Registrar to the effeet that 
the ease is not one in which registration 
should bs allowed owing to faith being put in 
the statements made by Obhedi Pande, 
Under the siroumstanses, even if this Court 
had jurisdiction to interfere with the order as 
to sanetion, I think tbat this isa case in 
whieh this Court would refuse to interfere, 
The application is, therefore, rejected. 


The order: passed in the above «ase will 
also govern Oivil Bevin No. 86 of 1922, 


ү, С LN 


Application rejected, 
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view taken 11 that deoision. I do not find 
that there is anything in my view coa. 
tray to the view expressed by Lindsay, J., in 
the case of Jiwan v. Emparor (2), for there the 
actual thief not baing charged іп the ease, 
thers was nothing to connest the three 
person. Неге it is the fac: that Anwar, 
the aciual thief, was 
raseivers, whieh justifies the saveral acts 
being вопзійегей parts of ons transaction. 
Oa the merits Auwar was elearly proved 
fo have bean loitering just bsfore the thoft 
of the bicyslés. When the owners returned 
the bisycles hai disappeared, and Anwar 
had disappeated. Portions of the stolen 
‘bisyeles were found in the shop in whieh 
he is employed., -Tbis being the ease I do 
not ces my way to interfera on the merits. 
I, therefore, dismiss this appli:sation. 


N. E. ош Application dismissed, 


` (2) 67 Ind, Cas, 605; 19 A. L. 4,815, 
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PATNA HIGH COURT. 
Csiursan Ravision No, 113 оғ 1922 
NN WITH | 

Orvic Reveston No. 86 or 1922, 
May 22, 1922, . 
Preeent:—Mr. Justise Adazai. 

HARI BUX RAM – Periri0NER 


0378и8 " 


ОННЕРІ PANDH—Opposita Pasty, 
Registration Act (ХҮР О 1908), s5.78, 82 (a), Е3— 
District Registrar, refusal by, to sanction prosecution— 
High Court, power of, to interfere—Remedy, proper. 


A deed of mortgage and asale-deed were present. 
ed toa Sub-Registrar for registration, the alleged 
executant of the deeds denied thit he had executed 
them, and registration was refused: an application 
was then made to the District degistrar under 
section 73 of the Registration Act who ordered an 
inquiry tobe made by the Special Sub-degistrar, 
and this officer found thatthe documents had been 
guly executed by the alleged executant and directed 
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registration thereof ; he also found that the execut- 
ant had made false statements and applied to the 
District Registrar for sanction to prosecute him under 
section 82 a. of the Registration Act the District 
Registrar, after a full inquiry, reversed the order of 
the Special Sub-Registrar directing registration, 
aud refused to sanction the prosecution of the 
executant. On revision to the High Court: PAS 
~ Held, that the High Court had no jurisdiction to 
interfere ‘as the District Registrar had acted as а 
Revenue Court, and that the proper remedy was .to 
obtain a reversal of the order of the District Regis- 
trar by the Board of Revenue, or bya deoree of а 
Civil Court. [p. 612, col. J.] 


Applieation to ravise an order passed. by 
tha: District Registrar, Motihari, dated 6th; 
February 1922, AC 








in а proceeding цат» 
sestion 73 of the Indian Registration Ф. 
wherein he” refused to act on thr, A $ 
of the Spesial Sub-Registrar геоо а: 

the prosecation of the opposita pa 
offense under cession 82 (a) of t 
tration Ast, 





'.Messra Asghar and Н, Р, Iiah 
Petitioner, 

Government Advosate, for the Opposite 
Party. ` 


.JUDGMENT.— Tae facis which are 
nesessary for а desision of tbi: sass are os 
followa:— : 

On the 6th of Deeember 1920 the petitioner 
applied. tothe Sub.Rsgistrar of Bettiah for 
sompulaory registration of a mortgage and а 
sals-deed whieh he alleged had been 
exesuted by one Chhedi Pande, ОҺҺейі 
Pande before the Sub-Registrar on the 16th 
Deeumber denied exesution of those dosuments 
and, therefore, the Sub.-Hegistrar refused 
to register them. The petitioner then filed 
an  applieation under- ssetion 73 of the 
Registration Aet before the . District 
Registrar of Motihari, The  Distriet 
Registrar made over the matter for enquiry. 
to the Spesial Sub-Ragistrar who had 
amalgamated powers under sub.seetion (2) 
of sestion 7 of the Ragistration Ast and had, 
therefore, power to make the inquiry just as 
if he wera the Distriet Rogistrar. The 
Special Sab-Rogistrar examined witness3s on 
both sides and fofind on the 15th of July 
1921 that the documents in question had 
been duly exesuted by Chhedi Pande and, 
therefore, ordered those documents to be 
registered, The deeds were astually regis. 
tered on the 22ad Jaly 19231, The Special . 
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ALLAHABAD HIGH COURT. 
Secor Отт, Arper No. 239 or 1921. 
i March 17, 1922. 
Pretent :—Mr,' Justice Lindsay and 
. Mr. Justice Stuart, 
SRI RAM AND oraEz8 — DEFENDANTS 
—~ APPELLANTS ' 
vereus 
Fig» SOBHA RAM-GOPALRAI— 
PLAINTIFE— RESPONDENT. 
Evidence Act (1 of 1872), в. 92— Pro-note purporting 


lo be executed" after settlement of accounts—Evidence to 
prove that accounts were not taken, 


Where itis siatedin the body of а pro- -note that 
the sum nientioned in it has been arrived at after 
taking accounts between ‘the parties and that it is 
payable on demand, the executant of the note can- 
pot give evidence to prove that, as a matter of fact, 
the document was not executed ‘after the settlement 
of’accounts, 


Second appeal from a decree of the ‘Dias 
trict Jcdge, Meerut, dated the 27th Novem- 
tber 1929, 

Mr. 1. M. Banerji, for the ‘Appellants. 

. Dr, 8. N. Sen and Mr. Kasoda Prasad, for 
the. Respondent. 

JUDGMENT.—In our opinion thére is 
цо | gnerit ig this‘appesl. The-sait was brought 
by. а firm ‘of commission agents doing 
basiness at Hapur against another ficm 
earty:ng ‘on business in grain in the Meerut 
sity. "This firm: is said to corsistot three 
persons, Narain Das, бгі Баш and Ram 
Nath, -who wereimoleadsd: as defendants; 
It із stated that the defendant ‘firm js 
garried on іп the name of ‘Narain Das and 
Sri Ram, 

The case for the plaintif. firm was that, 
on -the 45h of Augast 1917, a promissory. 
note’ was passed in their favonr by ths 
defenzant firm for а sum of Rs. 4,071-4-0. It 
waa alleged that-this amount, whish carried 
interest at the rate of 6 рэг sent, рэг annum 
wai to bs payable on'demind. The plaintiff 
alleged the demand made and the refusal of 
the defendant firm to рву, -Harca the 
suit. E 

The: main defense which was set up by the 
defendent firm is sontainel in paragraph 
8 of the written s!atement. Whila it was 
not denied that the promigsory-note, upon 
which the sunit жаз based, was executed, it 
was’ clléged, that, as a matter of fact, ths 
nofe had поё b:en exezuted after а settla. 
ment of assount had bean arrivel at batween 
ha partioz. It was said that. cartain dealings 
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were going on batween the parties relating 
to grain and that in view of cərtaia eireum- 
stanses some loss was apprehended -at the 
time. The allegation was that this note for 
Rs, 4,071-4 was passed to the plaintiff as a 
Bort of sesnrity to him and it was further 
allagad that the agresment between the 
parties was that the account between them 
was to bo sattled ata later date and that 
money is to be paid or ressived in ascordancs 
wich that later settlement. Various other pleas 
wera set out with whieh we are really not eon- 
cerned hera. 

The main compliint whish is mide here 
in second appeal is that both the Oourta 
below rafvsed the applisation of the defend. 
ant firm to hava an inspestion of the 


~ assounts ; in othsr werd, that the Courts 


below refused to allow the aesounts between 
the parties to ba ra-openel. So far es 
this plea is consarned, it appears to us to 
have no forse whatever. The suit is based 
upon'& promissory-note and the language 
of this dosument is of importanee in desiding 
the matter whieh is now before us. It ig 
stated in the koly of this doeument that 
assounts had baen taken batween the 
parties and that а sum of Rs, 4,071.4 was 
found owing to the plaintiff firm, It was 
distinetly stated inthe promissory note that 
this sam together withiatsrast af the rate 
of 6 per cant. per annum wculd b» payable to 
the plaintiff firm on demand. 

Thedefense whish was set out inthe тенеп 
statement таз, ia our opinio», a detenc3 
whish sonli not be allowad to bo raid, Th» 
defendanta were in substanca trying b3 pat 
forward a ase ai varianca with the term) 
of the weitten contrac) bstween the partias, 
As we have pointed ouf, the p-omissory note 
aontains an unsonditional promise to pay; 
thera is nothingin the note to inlicate that 
this undertaking ёо рлу was subjeat to tha 
further condizion thit sascoants wera at 
some subsequeat psriod to be re-opened 
between the pirties and that payment was 
поб ёо be damandad or conli no: be епѓогзеі 
until this further settlement of acooants 
had takan places, To allow the deferdants 
to give evidenss of this kind would ba 
to viola'e the provisions of s3stion 92 of 
the Evidenca Ast, 16 is qaite trus that 
in certain sase3 whish ara spesifi»lin the 
provisos to this вэзііоп evidense may bə 
given against the terms of the writton docu. 
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ment. Proviso 1, for example, lays down, 
that ary faet may be proved whic) would 
invalidate a dccumen*, fac's «u-h as fraud, 
intimidation, illegality, ete. There 1°, how. 
ever, in the written statement of the defend- 
ant firm ro allegation whateverof frand, 
The only sase whieh is dísslosed in the 
written statement i: the oaao that the written 
dorument cfeontrast does rot cintain the 
real contract between the psr:ijes. In this 
view of the esce all the arguxent ab-ut re- 
opsning of acocuants s» m; to us ёо be oct 
of plase,god io far as the cases to whieh 
we have been referred are coneerned, and 
whieh are sei cub in tke judgment of the 
Court of first instare», they do ros appaar 
to usto have ary material bearing on the 
question with whieh ve ara Cesliag. In 
our.opinicn tke defencants in this case were 
rot.. enli 189 to prt forsard the plea that 
they had aright {о сал] for a re examinaticn 
of tke aceounts and tc demand a fresh settlc- 
ment. 


~ The only other point with which we have 
to dealis tke liatility of the firm in respeet 
of this note which edmittedly was written 
by the first defendant Narain Das. Thera 
гап ke no dcubt thet the three .deferdants 
are brothers ; that they sre members of a 
joint family ; ; that they earry on business 
_at Meerutin one ehcp, ard it was admitted 
m Narain Dar, who signed this promiscory- 
x date, was the managing member of the-family. 
hese being the facte, we have no dcubt what- 
ever that the defendant firm was liable on the 
note. 
Toe result is that the appeal fails and 
is dismissed with costs inclading in this 
Court fees сп tbe higher seale, 


B. D, 


Apreal dismissed, 
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MADRAS HIGH COURT. 
Суп, АррРкл:, No, 158 ок 1920. 
February 8, 1922. 
Présent:—Mr. Justice Oldfield ard 
Mr. Justice Venkatasnbba Rao. 
Р, SANKUNNI-— DEFENDANT 

— ÁÀPPELLANT 
versus 
0,8. VENKATAR^MANT, MINOR BY 
KEXT FRIEND О, S, SWAMINATHA 
PATTAR — PLAINTIF} — 
Rigs ONDEAT, - " 


School, Master. and pupil ~ Corporal punishment on 
pupil, right of, extent of — School discipline, breach of 


7— Two smacks, infliction. of, not causing injury, whe. 


ther acttonable—Madras Educational Rules, r..9 A 
A Solool Master is the delegate of the parent and 
may for the purpose of correction inflict moderate 


and reasonable corporal punishmenton а pupil. [pe 
516, col. 1.] 
Reg. v Hopley, (1860) 2 F. & F. 202, Fitzgerald v, 


Northeote, \it65 4 F, & F. 656; 142 B. H. 703, Hutt v. 
Governors of Haileybury College, (1887) 4T,L R. 623, 
followed. 

The Courts, however, should not fail to insist on w 
close scrutiny of the severity of the chastisement 
inflicted and its justification, [ p. 516, col 2] 

Rule 59 A of the Madras Educational Rules, 19'8, 
or the similar rule inthe Hules of,1*0?, which refer 
to cases of moral delinquency and flagrant insubor. 
dination should not be construed to prohibit or 
regulate the petty corrections without which the 
ordinary discipline of a School cannot be maintained 
and which, if they are to be effective, must be given 
immediately, [р. 516, col, v.] 

Where а School Master smacks a pupil on the cheek 
for making а noise and the smacks cause no injury 
requiring medical aid or disable the ‘pupil from 
going home at once, the "pinishment is such as a 
parent might expect his child to receive, and is not 
in excess of the master’s legitimate powers of 
chastisement, [ p. 616, col, 2.] 

Per Venkatasubba Rao, J.—1f the punishment be 
administered for the gratification of passion or of 
rage, or if it be immoderate and excessive in its 
nature or degree or if it be protracted . béyond the 
child's powers of.endurance or with an‘ instrument 
unfitted for the purpose and calculated ta-produce 
danger to life or limb, in all such cases the punish. 
ment is excessive, the violence i is unlawful. |p. 618, 
col. 2.] | 

Reg. v, Hopley, (1860) 2 F. & F. 202, followed. 

A School Master cannot escape liability merely on 
the ground that chastisement administered to a. 
pupil has not left any marks of violence or injury on 
the pupil’s body. The question whether the punish. 
ment inflicted is moderate and reasonab'e is one of 
fact and Courts in this: country will certainly dis. 
countenance resort by a Schoo] Master to barbarous 
and inhuman forms of correction. [p. 520, col 2.2 


Appeal sgainst a deeree of the Court 
bE the Subordinate Judge, South. Malabar, 
at Palghat, in Original Suit No, 18 of 1918, ` 


‘Vol, nx vii) 
SANKONNI €, VENEATARAMANI, 
Messrs. 0. Madhavan Nair and D, А, 
Krishna Variar, for the Appellants. 
Ме, 0, P, Bamoswami А yar (Advosate- 


General) and Mr, N. Rama Atyar, for the 
Respondent. 


JUDGMENT, 

Ouprizty, J —Parsonal matters and allega- 
iion» of ult:rior motive have entered undaly 
into the pleadings in, and sonduet of, thia 
easa in'the lower Court, But the faeta 
and the considerations, with whish we are 
sonesrned for the purpose of this appaal, ean 
bə stated with very little referenee to them, 
The defendant, Prinsipal of what at the 
date in question was the Victoria Jollege, 
but isrow а Government College, at Palghat, 
appeals against a desree awarding to plaintiff, 
a pupil, in the High Sshool attached thereto, 
Rs, 15) 88 dame gas for au assault. At 
the trial Ио que3tions were raissd on whish 
vary little has been said here. For it is 
not seriously disputed that defendant had 
on the: cecasion in question the powers 


ordinarily. "éxereisol by the Headmasier of - 


the Sshool, to inflist corporal punishment 
or that he is not proved to have done raore 
than he himself admits, given plaintiff "two 
smacks” with bis baud on hia cheek, Wa 
‘ara asked to holi either that in the’ eir. 
eimatances, of the ease the inflistion of this 
shastisement was within defendant’s powers 
and : he. is nosliable for damages at all or 
that, if he is во liable, the damages award- 
ed are exeessive and also that the атага 
to the-pláintiff of half the aosta of the 
suit is unsustainable, The memo. so far 
a3 it hay been pressad by plaintiff is 
against the award of damages as inadequate 
and will be dealt with the appeal. 

The eireumstaness as alleged by plaintiff 
are that on 15th Marsh 1915, the last day 
of the surrent term at the end of the last 
working period, the students ineluding 
plaintiff in Form IV demonstrated their satis. 
fastion by elapping their handsins manner, 
whieh we believe ёз bs usual in Indian 
Sehools and which, aesording to the evidense, 
was usual at Palghat. The demonstration, 
however, in the opinion of defendant, who 
was in the eorridor went beyond what was 
permissible and on going to the elass-room 
he found plaintiff in his plase near the 
door with two other boys shaking a reversi- 
blo desk, whish already, aeeording to the 
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evidenes, was in riokety «ondition. The other 
two boys ran away, but plaintiff wert on 
shaking the desk, and defendant then infl ated 
the * ‘two smasks”, already referrad to, saying 
“what do you mean? olear out," The 
atcount, which we are asked on plaintifi’s 
behalf to useent, is that this violensa was 
used unreasonably to chesk а mere display 
of sahool.boy high spirite, whish was sane- 
tioned by sustom; and that, if defendant, 
as he says, before taking action, ealled to 
the class "stop that", plaintiff gould not and 
did not'hear him. Оа the last point as on 
others of detail, elear evidense, on which a 
distinet oonelusion oan bs reasbed, is not 
and is not likely to bo fortheoming, sines 
events followed eash other quickly and some 
at least of the witnesses were excit3d. Bat 
there is, on the other hand, claar support 
for what defendau:'s assount generally 
entails, that the line between mere exuberansa 
and rowdyism was transgressed and that a 
substantial breach of dissiplino was ia qnos. 
tion. 


Defendant, a teacher of twenty-three 


‘years’ experiense, who hai reached the head 


of his profession and to whom nothing 
resembling mslise is now imputed, deposel 


that there wasa tremendous noise dus not 


only to elappiog of hands, but also to drame 
ming on the desks, hooting. whistling and 
shrieking ; and the addition of these gave the 
whole thing the appearanee of rowdyism. 
He was so impressed by this as the climax 
of other similar ineidents that he issusd a 
sirsular, Exhibit B, to his. staf оп tha 
rubjeet that afternoon. He is elear that 
plaint:ff was deliberately attempting to dame 
age tie desk he was sitting at by shaking it, 


‘and the nesessity for his at onoe stopping an 


ast of thoughtless misehief to sshool proparty 
is easily intelligible, For his evidense eore 
roborated by that of the Headmaster, 
1. О. W., who sav the desk shortly after, is 
that опе ss:ex belonging to it at least wag 
wanting and one was withoat a nut; and 
Bueh saking wcu'd presumably loosen ita 
Two to five defendant's 
witnesses, other masters in alassea adjaeent 
to pla-ntif's speak £3 an exesotional uproar 
there, the former referring to shouting, 
shcieking and whistling — Piaintiff. is, as bia 
statements regarding other овапггепсзв show, 
an untrustworthy witness. The evidense 
of six and soven plaintiff's witnesses, hig 
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alasematss is not of value, if only because 
one of them is elosely c nnested with the 
prime mover against defendant in the dis- 
putes, whieh hava resently occurred over the 
inanggament of the College, and the other 
i» plaintiffia relative. The other persons 
referred to in the plaint as having been 
present, were roi named or ealled. Third 
witness for plaintiff is the Master, who 
was takiog the elasa at the tims. He says 
that the noise, consisting in slapping was 
not exseptionsl, Bat he left the room, appar- 
ently while ib was-in progress, апі was, he 
admits, reprimanded by defendant for allowing 
it; he was оп probation and his sarviea was 
terminated by defendant ; in the sirenmstanees 
no weight can be given to h's statements. 
The evidenee standirg thus, the conslusion 
must be that defendant's ease is substantially 
eorrest and that thera wasa breach of dis- 
e'pUne, whieh deserved and whish it was 
his duty to repress by punishmant. If avy 
answer is needed to tho contention which 
found favour. with the lower Oourt, that 
plaintiff should not have been made to 
euffer for а disturbarc:, to which he is 
wot proved to have ac'ually contributed, 
there is the fast: spoken to by^ defendant 
alone, but whioh there is no good reason 
for doubting, that he was shaking the вт 
and was, therefore, joinítg in the rowdy de- 
mors:iration whieh was going on. 

There is, to far.ás we have bsen shown, 
no Indian authority as to the amount or 
nature of physical forsee which a S»hool 
Master in irflisting punishment is entitled 
to use. Bat there is, tubjest to one re- 
servation to ke referred to Jatsr, no dispute 
that the general rule laid down by the 
English Courts Reg. v. Hopley (1), Fite- 
gerald v Northcote (2) and other more 
resent oascs including Hutt ү, Governors of 
Haileybury College (3) must be applied, that the 
Master as the delegate of the parent may 
forthe purpose of sorrestion irflis& moderate 
and reasonable sorporal punishment. Oare 
may, то doubt, be nesestary in the аррііва- 
‘tion of (his general principle ia this eountry, 
in whieh this delegated* authority must bs 
‘exercised by persons во dissimilar in sta!us 


(1) (18€0) 2 F, & F. 202. 
(2) (1865) 4 F. & F.6 56; 
(8) (1887) 4 T. L R. 6 


142 В. Е, 103, 
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as a pial School Master and the defendant; 
and Ocurta wil, no doubt, not fail to insist 
on a eloseterutiny of the sevarity of the 
shasticement icfl'cied and its justification. 
But in the present ease there is no diffisulty, 
For the “two smacks” which alore have deen 
established were probsb'y the minimum, 
whieh a bey, like plaintiff, aged fourteea 
would have felt. They eaused no injury 
requíring medical attention or evan which 
made plaintiff cry ‘out or disabled him from 
going home at onse, Thoreferences by bis 
father, 5th witness -for plaintif, to bis 
illness for three days after the cccarrenee 
and his subsequent attack of fever and small- 
pox are grotesque. The real reason wly 
importanca ‘was atinehed to what heppened is 
no doubt that given by 9:h witness for 
plaintiff, that “it was a osse of Brahmin 
teing beaten bya Thiyya ard it would have 
been different, if the man who beat жаза 
Brahmin.” It is impossible to find, with 
reference to general prineiplr, and we under- 
stand that, if general pritciple alone hed 
been in question, the lower Court would not 
have found that defendant exo.eded his 
powera. І 
Reliance, however, has been plased by 
pliintiff and the lower Court has based its 
decision mainly on Rule 59 of the Madras 
Educational Rules, 1918, orthe similar rule 
in the Rules of 1901, which was actyally in 
fores at the date in question. Thes) rules 
embody. notifications approved by Governm:nt 
and are, it isnot disputed, birding on institu- 
tions, svch as ihe Palghat College which 
receives Government a/d. Rule 59А provides 
that corporal punishment shall not be 
inflicted except in a care of a moral delin» 
quercy or flagrant inaubordination ard shall 
be limited to six cu's on the hand, to be 
administered 'orly in a&ccordante with & 
specified prosedure, with the details of which 
we are rot concerned, This rule resembled 
elcss]y the Regulation considered in Mansell 


“т. QGrifin (4) although’ the question there 


was not only of the character of the punish- 
ment authorized hut also and principally of 
the rightof an Assistant Mistreés to ix fliét it 
instead of the Head-Master in the Regulation, 
On that point, in the words of Phillimore, J., 


(4) (1503) 1K. B. 160, 98 L, T. 51; 72 J. P. 6; 24 
T. L. R. 67 affirmed on appeal (1908) 1 К. B. 947, 77 
L. J. К. B. 676; 99 L. T. 182; 72 J. Р. 179; 61,9. x 
548; 24 T. L.. B, 491; 52 B. J. 376, 
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if the Regulations were "known to the 
parents, this would, no doubt, giverise to a 
strong argument toshow that the parent 
had only delegated to the uader-texsher that 
authority whieh the rules of the School give.” 
A similir argument was in faat relied on in 
this ease at the trial, bub not hare; anl it was 
rejected by the lower Court for the suffisient 


‘reasons that the Rule was never pleadad, that 


plaintiff's guardian was not provad to have 


‘known of or ac'ed on it and  а$ ан it sould 


not at ary time hava b3en alte-edor sancel- 
led by Government, it canno; create betwean 
parent or student and the master any direst 
obligation. The rule was, however, also 
relied on by the lower Court ànd is relied on 
here as evidenca of the kind апа quantity of 
eo: poral punishment, whioh is sanstioned in 
such a Sshool by enstom and professional 
opinion and whish, therefore, tha Court should 
regard as reasonable; 

[t may at onse be observed that НЕРВИ 
of this argument will ba of no material 


' asgistange to plaintiff, For if his complaint 


is only that he received “two smasks" on 


‘his eheek instead of the m'nimum permitted 


: maintained 


by the rule, a cut with а oane on his haud, 
there вар, with all respect for the opinion of 
lis learred Vakil to the contrary, be no 


. difficulty in eomparing the relative severity 


of there punishments ; and, his sole grievauce 
consisting of the informality of the pro1edure 
employel, although the pain inflicted was 
les, ап award of only nominal damages 
will be entailed. Bat in fact Rule 59A 


‘is not applieable at all, as either prohibiting 


or regülat'ng the petty correstions, вов as 
that now in qu.stion without whieh the 
ordinsry disaipline of a Sshool салпо ba 
and which must be given 
immediately, if they are to be effestive, 
this’ appearing fromthe referenses in it to 
moral delinqueney and fligrant insubordina- 
lion and the apesifie instances given of the 
former, In Mansell v. Grifin (4) ‘although 
{аз already в'а'е1) the question was primarily 


: of the person who bad authority to puaish, 


the similar Regulation then in question was 


`. read as not exhaustive of tha occasions on 


whieh corporal punishment could be employed 
or the methods of i's employment, other 
methods consistiog in, interferenca with the 
liberty of tha rnubiect bing  spseified 
as legitimate in leas вэғіопч eaztes and the 
principle applisable to-infliction of blows being 
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re'erred to as the same, Тһэго һә findings 
with referance to the Regulation wera, эз 
they would have to be here, if only ths rule 
were in question, that tha method of 
ehastisement wa: improper although the 
chastisement actually inflicted was moderata 
and not so hurtful as that authored, and 
that the defendant exseeded her authority. 
Yet it was he'd that those findiaga wera not 
insontistent with а refusal of damagis and 
that notwithstanding the Ragulstion 15 was 
enough for the teasher to be able to say: 
“The pinishment ixflistel was moderate 
andit was s1sh as is usual in the Sehool and 
suh as the parent might expect that the 
shild would raseive if it did wronz,” 

That, and not anything ineluded in the 


‘rule, b.icg the test to te applied to the 


Master's astion, it is eufficient for the present 
purpose that, although astral instinses of 
thrsa patty ehastissmeats must from the 
nature of the case bs few and evidenos 
ragarding then diffisult- $» obtain, since 
naither s'uleats nor Masters will be willing 
to admit that reacurse to tten was ever 
nesessiry, there is clear evidense that sash 
rsonuree has on oseasions taken plise at 
Palghat and is not regarded as improper by 
persons in plaintiff's sosial pos'tion. Thus it 
is important that 8th and 9th witnesses for 
plaintiff, h’s castemen, admitted having been 
beaten for petty faults by their teashers 
without sufferiog in reautation, the lattor, as 
alrea7y stated, distingu shing plainti#’s case 
with теѓағепоз to the олвёе of defendant : and 
defendant speaks to having given blows on 
boys’ cheeks himself on other occasions and 
W. to a former Principal of the 
Collega having dona so. There is aseordingly 
enough бо show, what common knowledge 
would support, thatthe punishment plaintiff 
eomplainsof was вцећ аза parent might exp. ot 
his child to reteive, The asnelusion must ba 
that defendant was entitled to inflist it and is 
not liable because he did so. 

It is only nesest& y to add that in any 
event it would have bean impossible to 
sustain the lower Ooart’s use ofits dissre- 
tion to award to plaintiff ha'f the sosts of 
the suit. For? whilst it recongnised that 
the allegations of fast were greatly exag. 
gerated and tbat a desree eould be givan for 
only Ве. 150 oat of Rs. 5,250 claimed, 16 
lost sight of the faet that the slaim at the 
latter figare was inflated to an extent, whieh 
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neither the desire to obtain a right of appeal 
on the fasts to this Court nor the saste 
prejudice already referred to eonld exeuse. 
The reeson given for imposing liabili:y for 
half the eosts on defendant, that he failed 
.iwm one line of defense on Issue IV, 
although he susseeded on another, is uu- 
sonvineing ; and we «annoi subscribe gene- 
rally or without referanee to. the sondaet 
of the parties to the prinsipla whioh the 
lower Conrt professees that an award of sosts 
on the amount disallowed should not be given, 
if the result is "to sweep away” the whole 

damages deereed, . 


- The appeal ia allowed, the suit being 
dismissed with oosts thronghout ; the memo: 
randum of objeetions is dismissed with costs. 


‚. V&gukKATASUBBA Rao, J.—This appeal raises 
three questions :-— . 

(1) What is the extent of the right 

possessed by a Sehool Master to irfliot punish- 
,mept on his pupil P. 

(2) is the punishment actually irflioted 
by the defendant upon tke plaintiff justified P 

(3) If the-punishment is. not justified or 

has been exereised uvreasonably, to what 
damages is the. plaintiff entitled ? 
_ Assording з the law of Hogland the au- 
. thority cf the School Master is, while it exists, 
the rama ав that of the parent. It is stated 
: tbat the parental authority ia delegated to the 
‚Өвһоо1 Master and that the Sehool Maeter 
‚ represente the parent fcr purposes of eorrestion, 
This proposition is borne cut by ample 
authority, See Reg. v. Hooley (1) Fitzgerald 
‚ч. Northcote (2), Halsbury's Laws of Eagiand, 
Vol. XXVI, page 876, Vol. XII, page 124 
and Vcl. X Vil, page 107, 
The power of the En.lish father over bis 
ehildren was rever so wide ss that of the 
Roman father. Under the aneient Roman 
Law the father had tke power of life and 
death over his ah:ldren. But this dcetrine of 
parentil authcrity was gradually relaxed 
though ii was never under the Roman Law 
. wholly abandoned. The | Common Law. 
. however, gives the psrent only a. moderate 
: degree of authority over his shld's person 

and the parental ohastisement must be 

moderate and must be exereised in а reasonable 
. manner, and if the parent exeecds the Ьспсйв 
of moderation and i: Йіоёв cruel and mereiless 
punishment Le is liable to be punished. See 
Sehouler’s Domestic Relations, 5th Edition, 
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seetion 244, and Evereley, the Law of Domes- 
tie Relations, 2rd Edition, pages 509 and 510, 

It follows, therefore, that for the purposes 
of corretcion the School Master may infi ct a . 
modeiats and reasonsble eorporal punish- 
ment. Cockbu-n, О. J., says in Reg. v. 
Hcp'ey (1) above re'erred to, “if it be 
administered for the gratification of раєв:оп 
or of rage, or if it be immoderate and exeessive 
in its nature or degree or if it be protraeted 
beyond the child's powers of enduranee or 
with an instrument unfitted for the .porpose 
and calevlated to produce danger to life or 
limb, in all вов вавев the punishment is єхвев- 
sive. the violen-eis unlawful.” . 

With referenca to these prinsiples { shall 
proceed to examine whether in ttis case the 
defendant ex«eeded the bounds of moderation 
in ir fisting punishment uponthe plaintiff. The 
. Subordinate Judge has found that the plaint- 
iff’s version of the injury inflisted upon him is 
groesly exaggerated and thet the defendant 
gave the plaintiff two smaeks on his cheek, 
The defendant's justifita'ion ів founded upon 


' & breash of tbe diseipline of the Sehool and 


I am prepared to  asseptthe defendant's 
ascount of the insident., Acsording to him 
on the day in question he heard a loud noise 
ecming from the Jong Ha!l of the School ard 
on tuning to go over to the Jong Hall he 
found the teasber of the Fourth Form А some 
ing towards him. Tre defendavt asked him 
whether that noise came from his elaes and 
rebuked the teseher fcr bavi g come awsy 
without ehesking the boys. Ten he went 
over to the Fourth Form A class, -a:ked the 
boys who had gone out into the’ verandah to 
go bark into their class and the defendant 
told them that what they did was rowdyism 
and that they ought not to repeat it. Tren be 


‚ fourd that there wasa light clappirg of hands 


in Form (V). B. Ha did not ming it. He ob- 
jested to rowdyism but not to merry- making, 
Then immediately after there weg в tremenda 
ous sound from Form IV (В) боёо elapping 
of hands “dromming on the desk", booting, 
whistling, shriekicg, He рапвей for abcut а 
minute and then went over to the 100m of IV 
(B). Plaintiff and two other boys were seen 
sheking a reversible ce-k. Ваё һе otber iwo 
boys ran away and the plaintiff lockirg at him 
eontinued the shaking of tke desk. This 
is in effect the evidence. of the defendant and 
he d-pcses that the plaintiff bebaved like а 
rowdy by shaking the desk and that the 
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defendant apprehended damage to the derk 
whieh by the way was already in a damaged 
condition, Tbe Head-Master was examined as'a 
Conrt witness and he states that about an bour 
after thin insident the defendant told Lin that 
in ТҮ (B) elass there was a good deal of 
rowdyism eharaeterised by shrieking, hooting, 
whistling and a shaking of the desk and that 
the plaintiff was seen by the defendant in the 
веб of shaking the deck and raising it up and 
down and thus creating a great deal of noise, 
and that the defendant. thereupon gave him 
two smacks on the eher k, 
Though the plaintiff did nob admit that he 
-shock the deek ard stated that he merely 
elapped his hande, the 7th witness examined 
on the plaintiff's side, a elacsmate of the 
plaintiff, admitted that the boys slapped their 
‘hands and “drummed on the desk” and that 
the plaintiff also along with the rest of 
the eJa-s did both thane aats ; and the 6:h 
` witness for the plaintiff, another elassmate of 
‘his, also admitted that on that date there was 
‘extra noise. The version of the defendant is 
‘also borne out by the probabilities of the ease, 
` He says that on the 14th Mareh 19:8, i.e., 
_ the day previous to the oeeurrense in question, 
` Һе asked the Head- Master to cheek the beginn- 
ings of the disorder of the kind mentioned 
above, thatthe Hsad-Master in obedienee to 
‘his order went on the 14:h to the elassos 
soncerned and spcke to the boys and that on 
the 15th after the ineident he issued a Cirenlar 
whieh is filed and marked as Exhibit B in 
the ease. The Oireular states that the defend- 
ant had been nótieing during the two days, the 
14th and 15th, "the most perfest rowdyism 
prevailing in alasa rooms at the end of 
certain lessors..,. ^, Slapping of hande, whistling, 
Bhricking, ete., whieh no Master who has any 
idea of dissipline world tolerate,” 

In these sireumstanees was the defendant 
justified in giving two smaek; on the shesk 
of the plaintiff? [ have esarefully examined 
the evidence and I find that it is nowhere 
stated that the’ plaintiff suffered undue pain 
or any injury on aesount of this beating. No 
doubt the plaintiff stated that in addition to 
the smasking on the ehesk the defendant 
assaulted him brutally and that as а resolt of 
the mereiless and eruel assault the plaintiff 
suffered bodily pain. Waen the defendant 
filed his written statement, the plaintiff know 
that: tha defendant admittal thithe hid 
given only two smasks on the shaek bat that 
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he haidenied the rostof the assault. ft is 
siguifisant that no attempt was made to 
elicit from the plaintiff the extent of the 
suffering he underwent on аозэппё of the 
punishment which the defendant ad. 
mitted be had inflisted upon the plaintiff, 
It is also notieeable that the defendant 
himself was not eroas examined аз гө. 
girda the nature of the smasking with a 
view to establish that it was exesssiva or 
violent. The defendant says tha‘ ha sonsidered 
it qaite a trifling matter and that in the cir. 
cumstansse he f:l: he was justified in ioflieting 
these two smacks, 

_I find if, therefore, difficult to hold that 
the defendant exceeded the bound: of 
modaration or that the punishment inflieted 
by him was unreasonable. Me, Krishoes vamy 
Iyer, who appeared for the plaintiff, stated 
that he would not sontend that rule 59A. 
of the Madras Е insational Rales is binding 
upon the defendant. Rale 59A runs as 
follows:—‘‘Oorporal pun‘shment shall not be 
ir fl'oted in Sshools except in a oise of moral 
delinqueney eceh аз deliberate lying, obseenity 
of word or aet or fligrané inosubordina- 
tion and then it shall be limited to six enta 
on hand апа be administered only by or 
under the supervision of the Head. Master, 
The Head-Master shallresord ina register 
eyery базе in whieh sorporal punishment haa 
been it fiistsd spesifying the namsa, elass and 
age of the pupil, the date, vature of the offensa 
ani the amount of punishment.” Тов 
learned Vakil admitted that the relations 
of the plaintiff aud the defendant would be 
governed by the rules of the Oommon Taw 
and that the defendant as Priusipal,had po ver 
to icfliat corporal puaishmeat, and that tha 
only ques;on was whether the punishment 
infieted was reasonable and moderate. It 
is, therefore, not neeessiry фо diweues the 
binding nature of Madras Е locational Rules 
or the reasonableness of the punishment with 
referenes to the said rales. Нз, however, 
argued that the role 59А is indisative of 
what is reasonable puvishment. I am elearly 
of the opinions that this eontention is unten. 
able. As a matter of faet, the rules are 
silent as regards the punishment to be 
icf stel in eases of offeness other than the 
Offanoss dealt with under the rale. Does ik 
follow thea that in eases nob eovered by 
this rule aocporal punishment eannot be 
inflisjolat all? Ov if if san be, the Mastos 
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is always bound to strike tbe pupil on the 
.hand? ІЁ this argument is sound the 
-Sehool Master would not be justiBed in 
itfü'eting ару aorporal punishment whateo- 
ever, however light if may ba, unless the 
sorporal punishment cousists of strokes on 
the hand, It may well be that in the Sshool 
Master's opinion the saning of the pupil in 
the Land is too cevere в punishment for the 
offense of whish the pupil is guilty; but if 
the dostrine sontended for is eorreet, the 
: Bahool Master «ill be bound never to depart 
from thia form of punishment, Cases also 
may be eonseived where caning a pupil by 
atrikiog him on tbe band wocold not be 
proper or desirable as where the pupil may 
be suffering from some disease ог infirmity 
in the hand cr for some other similar reason 
thé pupil is unable to stand sueh punish. 


ment. In Мате! v. Gitfin (4) РЫШ. 
more, J, makes the following observa. 
tions: “16 is, I suppose, false imprisonment 


to keep a shild lceked up in а elass room 
or even to order it to stop under penalties 
in а room for в longer period than the 
ordinary Sehool time without lawful authori. 
ty. Could it be səid that a teacher who 
Kept a child back during play hours to learn 
over ard say his lesson again or who 
dirested а child to stand up and kept him 
standing perhaps for an hour, subjesting him 
thus to fatigue and to the derision cf АП 
his slassmates or who pub upon him a 
durce's oap as was frequently done in ear. 
Nep days іп the case of stupid o: baskward 
ehildren— could 16 be that sush a teaeher 
would baliable in au action for trespass to 
the perscn P Tke oases I have instanood 
are not oases of the і Пів ion of blows, 
but they are cases of interferense with the 
liberty of the subject, end it seems to me 


that tke principle mut be the este forall 


there cases,” 

‘I may observe that the Sahool Master 
ваопоб csoape liability merely on the grcund 
thatthe cbás!issment admin!stered to the pupil 
has not left on the рогіз body any marks 
cf violense огірјогу, Cases arə not ur- 
common in this country ofe pupishmcnis of 
extremely grotesque ot araeter being i: flisted 
involvicg danger to life cr limb of the pupil 
or resulting in в state of prcstration cn the 
part of the pupilard Ње Ccurts will certainly 
diroountenanse resort by the Shool Master 
to sueh barbarons and inhuman forms of 
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eorreations. The question whether the 
punishment inflieted is moderate and reason- 
able is a question of fact but the Oourts 
will sonsider, in the words of Coekburr, C. 7,, 
already referred to, whether the punishmant 
a6 min'stered was immoderate and exeessive 
in its natura or degree and I may add 
that if it was immoderate and exocssive 
either in its na'ure or degres ihe punishment 
ceases to be reasonable. Mr. Eversley in 
‘Law cf Domestic Relations” says that the 
right of the parent of chasticement is 
jealously watshed by the Courts and if the 
parent exceeds the bounds of moderation 
and infli$5 cruel punishment upon the 
вһ'11 he may be severely punished, I may 
otserve that’ if this is true in the «ase of 
a parent itis much more neeesssry that in 
tbe cise of a Sehool Master this right should 
be c'osely watched by the Courts, 

п Bitegerald v,` Northcote (2) eited 
above, Cockburn, C. J., while stating that, 
on the one hand, it is for the general benefit 
of tbe scc'ety and of its ycuth that the 
authority cf thcss ebarged with the eare cf 
&eholast/o establishment should be main. 
tained, obrerved: "on the other hand, it is of 
equal imrortanse that it should not be exer- 
cised arbitrarily." . 

I have considered the eireumstano:s that 
led to ihe administering of the correc- 
tion in this case aud the evidenes rela'ing 
to the nature ара degres of the punishment 
inflisted and I am of opinion that the 
ruvisbment was neither immoderate ror 
unreascnable. The plaintiff had admitted 
that the Principal bore no ill-will ог malice 
towards bim baut, on ihe other hand, Fad 
given the plaintiff good advice on previous 
occasions, То usethe words of Cockburn, 
C. J., again, the punishment was not 
administered for the gratification of passicn 
or of raga, In these circamstances, I hold 
that the plaintiff is not entitled to ary 
damages and I agree with the judgment that 
has been delivered] by my learzed brother, 

M, С. P, 

N. H. 

Appeal allowed, 
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ALLAHABAD HIGH COURT. 

Ві сожр Ore Appear No, 238 or 1920. 
К '" March 3, 1922. 

Present :—Mr. Justica Ryves and 
Mr. Justise Gokul Prased. 

JODHI RAM—DAF£NDAST—ÀPPELLANT 
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` Musammat KAUNSILLA AND ан: тна 

PrarjTIFFS— RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 161 (2)— Profits, 
suit for-—Negligence of Lambardar neither alleged nor 
proved — Decree, whether to be based on gross rental or 
actual collection —Mived question of law and pe 
Negligence— Presumption — Proof, 


In a suit for profits brought by a co-sharer against 
а lambardar,if no negligence is alleged or proved 
against the lambardar within the meaning of section 
164 (2) of the Agra Tenancy Act, a decree can be 
given on the actual collection and not on the gross 
rental. Гр. 521, col, 2.] 

Chhabrajt Кийт v. Ganga Singh, 60 Ind. Cas 6'3; 
48 А. 29; 18 A. І, J, 863; 2 U. P.L В. (A) 272, 
referred to. 

The question whether the lower Court was „right 
in giving a deoree on, the basis of gross rental is в 
mixed question of law and fact [p. 62’, col. 2.] 

Chhabraji Kuar v. Ganga Singh, 60 Ind. Cas. 648; 
43 А, 29; 18 A. L, J. E63, 2 U, P. L. В. (A.) 272, 
referred to 

The fact that a large portion of the demand for a 
certain year remained uncollected does not neces. 
sarily lead to the inference that the balance would 
not be recovered in subsequent years and that the 
deficit in that particular, year was due to the negli- 
gence of the Lambardar. Eyidence must be given 
before such an inference can be drawn [p. 522, col. 1.] 

Sesond appesl from а desree of the 
Offieiatiog Distriet Judge, Badaun, dated 
the 6th April 1920, ; 

Mr. M. Г. Agarwala (with him Mr, Нат. 
nandan Prasad), for the Appellant. 

‘Mr. 8. A, Hatdar, for the Respondents, ` 


JUDGMENT. 

Ryrves, J.—This appeal arises ont of а 
anit bronght by eo-sharers against a Lambar- 
dor for profits of 1323 Fasl plus arrears 
of 1321 and 13 2 gollested in tbe- year 
182", In the plaint there is no allegation 
whatsoever of negligence agairst the Lambar- 
dar Lut in the eleim at the fcot of the plaint 
tke detree sovgbt fer is based op the 
gross rantal for 1323 Fusli plus the arrears 
of 1821 and 1322 csllested in the year 
132s, The only defense with whieh we 
are now sonserned is raised in the sesond 
paragraph of the written statement and 
tliat appears to hava baen ` made to meet 
the ‘laim on the gross ren'al lt is there 
stated; "The claim for profits on the basis 
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of gross rantal is not oorrect. 16 ought 
to be on the basis of realisation”, The 
Trial Oourt on thege pleadings fixad an 


ї-впе “shculd profits be allowed on jima- 
bind¢ ог eollesiions P", It held that no 
nogligencs had besn proved against the 
Laimbard.r within the meaning of sestion 164 
(2) of tha Tenancy Ast. It, therefore, 
decided t» give a deeras on the sotaal 
solleation and it found that the plaintiffs’ 
skarta out of the ecllection amounted to 
Rs. 458.19.8 and gave а dscras assorlingly 
with interest. 

The  plaintiffa appealed and there for 
the first time in the grounds of appeal it 
was stated that negligensa on tha part of 
the defendant-respondent was fally proved 
from the facts on tke record, aud that 
plaintiffs’ claim ought to have been deareed 
with referenca to gross rontel. We have not 
been able to understand fully the jadgment 
of the learned Distriet Judge, but we find 
that he has given the plaintiffs a desr:e 
based on grcs3 rental for 1823 and ineluded 
in if arrears eollested in 1323 for the 
years 1321 and 1322. This he was not 
entitled to do. The point is sompletely 
covered by а ruling of this Baneh in 
Ohhabraji Kuar v. Ganga Singh (1). 
The plaintifs ean only get a dserse for 
their share on the astusl collestion unless 
they ean come within seslion 164 (2), in 
whish sase they are entitled to a dseree 
on the gross rental, They are not entitled 
to & decree on the gross rental of 13.3 
plus eollestions made for arrears of previous 
years. On the question as to whether the 
learned Judge was sorresí in giving a 
decree based on gross rental, as we have 
said in the essa of Ohhabra;; Каат v. 
Ganga Singh (1), to whish we havealready 
referred, it is a mixed question of law 
and fast. Assuming that the Court below 
was entitled £3 go into the question of 
nagligenes, seeing that it .had not baen 
raised in the plaint, we have very great 
doubts as to whether it should have allowed 
that question to be opened in appaal for 
the first time, „і is trus that the issne 
was fixed in the Trial Court as to whether 
profits should be allowed on jamabandz or 
sollestions, but that was on the pleadings 


(1) 60 Ind, Oas. 643; 43 A. 29; 18 A, tJ. 803; 2 U, 
P, L. Б, (À.) 272, 
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of the parties and the plaintiffs had not 
even alleged negliganss. Having raised the 
ple:, a deoree could only bs passed оп 
"gross rental if the plaintiffs proved negli- 
.gense, This the Trial Court held had not been 
.done. The main ground, itseams to us, on 
whieh the learned Distrist Judge found that 
the Limbardar had been guilty of nagligenss 
‘was that whereas the demand for 1343 
‘was Re, 2,464 odd, the realisations for that 
year were only Bs. 664.5.3. Toe learned 
Judge has omiited to notise that in fact the 
- total o2llestion for that year was mach more, 
namely, Re. 1,614.10-8, The fast thateven à 
large proportion öf the profits of the years of 
1823 remained unpaid does not nesessardlg 
lead to the inferenee that the balanse would 
nob bs rasoyered іл subsequent years, and 
‘that the deficit in that particular year 
was due to the negliganee of the Lambardar, 
Evideoss must be givan before sno an 
inferenes oin ba drawn. In our opinion, 
therefore, it has not been shown that the 
‘Lambird.y failed to esllest any amount in 
18:8 owing to bis negligensa. 

The result is that we allow the appeal, 
amet aside the desree of the Oonrt below 
and restore that of the Firat Conrt with 
сзвів includiog in this’ Oourt fess on the 
higker soale. 

a. D. Apr eal allowed, 


LAHORE HIGH COURT. 
Firer Civit APP£AL No, 1205 of 19,9, 
Desember 9, 1921, 
Prossni :—Mr. Justies Abdul Haoof 
and Mr. Justise Martineau. 
JHANDHA AND ANO1HER—PLAINTIFES 
— APPELLANTS 
tersua 5 
Musammat JIWAN AND OTHERIS— 
Depas DANT4— RESPONDENTS, 
2 Custom~ Alienation by fenale—Heirs, right of, to 
challenge alienation—Compromise by female —Declara- 
tory suit by heir and reversioner, paintainability of, 


Asa general rule no female in possession of im. 
‘moveable property acquired from her husband, 
father, grandfather, son or grandson otherwise than 

- ав a free and absolute gift can permanently alienate 
guch property, and her sons and heirs have aright to ^ 
control her dealings with the property.([p. 523, col. 1.] 
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‘their elaim. 


Chega 


Nur-ul-nissa v. Gauhar-ul-nissa, 61 P. В, 1906; 110 
P. W. & 110 , Pariapi v. Hazara Singh, 81 Ind. Cas, 
794 33 Р. R. 1916, distinguished. А 

А mit is maintainable by an heir and reveraioner 
to have it declared that & compromise made by a 
female will not. affect his right to succeed aa heir 
and reversioner; [p 523, col, 2, 


First appeal from а deerea of the Senior 
Sabordinate Judge, First Olass, Lyallpur, 
dated the 6th Mareh 1919. 

Masers, Badr-u2-Din Qureshi, and В, A. 
Oo^p:r, for the Appallants. Н 

Ssyel Mohsin shah, for the Raspondanta. 

JUDGMENT.—This was в sait for а 
deslaration to the effeet that the dsed of eom- 
promise execated by defendant No. 1 in вазе 
Umar Din v, Mammun on the 5th Dacom- 
ber 1918 was-not binding on the plaintiff, It 
has been dismissed on a preliminary ground 
that ‘the plaintiffs hava no locus standi to 
maintain the-suít. One of the issues also 
raised the question whether the plaintiffs had 
any cause of astion on whieh they could base 
In the jadgment of the Оопсё. 
below there. is an indisation, that it was 
inelined to hold against the . plaintiff: on that 
issue also, but as the final desision is -not 
based on that®piiné we nead not take into 


,sonsideration the igsne raised as to (he want 


of eause of astión.- ` 
Tae following pedigrea table will make the 
facts on whieh the suit is based clear :— 


* 


| 


Kiman 


\ 


( 
Mauj Din . Ladu 


| 
Musammat Jiwan, Umar Din, Imam Din alias 








daughter, defendànt Mammun, 
defendant No, 1— No. 8, defendant No 2, 
Lahia 
> 
Г \ 
Jhanda, Mohammad Ali, 
plaintiff, plaintiff, 


Маз} Din has 23 squares of land as а 
tenant of Government, In 1913 he aequired 
a proprietary right in the land. Oat of this 
he gave $ square to Umar Din and 3 square 
io Lahia, his son-in law. It is atated that 
Mauj Din adopted Imam Din by a deed of 
adoption dated the 20th September 140), : 


On the 24th Jaly 1916 Maaj Din died. 
His land was matated in tha nanə оѓ [nam 
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Din. on the 28th September 1916. Umar 
Din brought a snit against Imam Din objest- 
ing to the mutation and claimed possession 
of the land. Musammat Jiwan was also 
impleaded as a defendant ata later stage. 
Imam Din, defendant, resisted that suit on 
the ground that he was entitled to retain 
possession as the adopted son-of Miuj Din. 
On the 5thDesember 1915 the parties entered 
‘into а compromise. under whish Musammat 
Jiwan's sons, the present. plaintiffs, were 
givan four kilas of land and in lieu of this 


Umar Din withdrew from the prosseution of © 
Now, the plaintiffs have brought. 


the casa, 
the present suit claiming -a deelaration that 
the eompromise shall have no effest on their 


rights to snecesd as heirs and reversioners. . 


The suit was resisted by the defendant, 
Imam Din alias Mamun, and one of the pleas 
raised was that the plaintiffa had no lo»us 
stand? to maintain thissuit, The Court below 
has given effeet to this ples and has dismissed 
the suit. Henee this appeal. . 


The first quastion to be determined in the 
ease was whether Musammat Jiwan was au 
: heir and wa; entitled to. sneseed on the death 
of Manj Din, Taat question, however, has 
been left undetermined. The learned Judge 
of the Oourt balow has apparently taken it 
for granted that Musimmat Jiwan had a 
right to sueseed, but has held that in order 
62 maintain the snit the plaintiffs were 
bound to establish that they had tha right to 
sontrol the action of their mother in respeet 
‘of property inberited by her from her fath г, 
It із stated in paragraph 64 of Rittigan’s 
Digest of Oustomary, Law that "exeept as 
provided in paragraph 39 or paragraph 67, 
no female in possession of immoveable prop» 
erty  &squired from her husband, father, 
grandfather, son or grandson otherwise than 
as а free and absolute gift san permanently 
al'enate sueh property.” 
lfJiwan was an heir to her father her 
.right in the property left by him was a 
'rextristed one, and it is elear that the 
' plaintiffs, who are her sons and heirs, are 
competent to sontest an alienation of the 
property by her, Оатез in whic) it has been 
‚ held that the right to eontrol the limited 
owner's dealings with the property doaa not 
“> follow from the rig it to sussead as heir are 
mostly sases in wiish tha pacsO1 eontesting 
tha alienation is а woman, Leg., Nur-ul-nima 
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. issue between the oo-defendan 
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v. Gauhar-ul-nisea (1), Partapt v. Hasara Singh 
(2)] and are quite inapplieable to the ense 
of a son suing to contest an alienation by his 
niother. The plaintiffs are, therefore, entitled 
to maintaio the gnit. 

It is eontended on behalf of the respondent 
Jiwan, secording to the 
sustom governing the parties, waa not 
an heir and that,- therefore, the pleintiffs 
had. no right to sucseed. The question 
whether Musammat Jiwan was an heir, 
as already observed, has not yet been deter- 
mined. 

We aesept the appeal and, setting aside 
the deeision of the Court below on the pre. 
liminary point stated above, remand the ease 
for a desision on the merits. Costa will abide 
the result. The Court fees on the memoran- 
dum of appeal in this Court shall be 
refunded. ` 

8. D, A $ 

(1) 61 P. R. 1906; ПОР. W. B. oe я 

(2) 31 Ind. Oas, 794 88 Р, R. 1916, 


f ALLAHABAD HIGH COURT. 
Lerrexs Parent APPEAL No. 12 or 1920. 
January 20, 1922, 
Present:—Sir Grimwood Mears, Kr,, Chief 
Justice and Justiee Sir Р. О, Banerji, Kr. 
MOHAMMAD AHMADC-— PzraINTIFE — 
АРЕ ААТ 
tersug 
ZAHUR AHMAD ano OTBE*S—DEFENDANTS 


mm — RESPONDENTS, 
: Civil Procedure Code (Act V of 1908), з. 11—BReg 
judiosta—Compromise decree—Oo-Jefendants —Decree 


, in partition suit, 


A compromise decree operates as res judicata 
unless it is tainted with fraud or was procured by 
undue influence. --[p. 525, col. 1.] | 

Mohammad Bashmat Ali v. Kania 
Cas 701; 13 A L J. 110, referred to, P unde 

А. decision as between co-defendants cannot be 
res judicata unless et was necessary to decide an 
ts i 
relief to the plaintiff. [p 525, ol 2] о a 

In a suit for partition, where the rights of different 
persons have to be determined, and have been so 
determined, the decision might ‘operate as res 
judicata, although the plaintiff in the subsequent suit 
may have been a defendant in the Previous suit, 
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But if the plaintiff inthe subsequent suit was only 
one of the several defendants in the previous suit, 
had no defence to the claim for partition, was nob at 
all concerned with the share which was claimed by 
the plaintiff.in that suit, was madea defendant 
simply bacause he was a co-sharer, and the decision 
in the suit did not affect any question of partition of 
shares between him and the plaintiff in that suit, a 
decision between the plaintiff and other defendants 
in that suit would not have the effect of res judicata 
as between that defendant and his co-defendants. [p. 
526, col. 1.] 

Somasundara Mudali v. Kulandaivelu Pillai, 28 
М. 457; 14 M.L. J 404, referred to. 


‘Letters Patent Appeal: against the jndg- 
ment of Mr. Jnstise .Kn:;x, dated the 27th 
November 1919, in Second Appeal No. 340 
of 1918, 

Mr, Feary Lal Banerji, for the Appellant, 

Mr.G. W Dillon, De. S. M. Sulaiman, 
Mcsers, Hamidullah, S. A. Haider and Iqbal 
Ahmad, for the Reepondentr. 

JUDGMENT,—The question whieh arises 
in this appeal is whether the suit of the 
plaintiff is barred by the rule of res judicata. 
For the purpose of determiriag this question 
it is neeessary to state a few faste. Опе 
Karimullah died many years sgo leaving & 
widow, Musammct Sabiunn' ssa, а scn N'zim- 
uddin ard two daughters, Khurshed Jahan 
and Kaniz Fatma. Disputes arose between 
the beirs cf Karimullah and а snit was 
brought by Khurshed Jahan, one of the 
daughters, for her share in the estate of 
Karimullah, That suit was sompromised 
and à desree was passed on the basis of 

_the eompromise in 1868, Ascording to the 
sompromise ‘and the deeree, Khurshed Jahan 
relirquished her olaim to the oatateleft by her 
father, and as to the property whieh was 
found by arbitrators in that ease to be the 
property of her mother, #usammat Sabiun- 
nisse, she also relinquished the rights she 
might aequire in that property upon: the 
death of ber mother, This relinquishment 
was for в eonsidera!ion. Ав stated above, 
the terms of the sompromize were em- 
bedied in a deeree and the deeree was 
passed as between Khurshed Jahan ard 
.her sister Kaniz Fatma as also the other 
heirs of her fatber. Khursbed Jahan is dead. 
Nizamuddin exeeuted а sale-deed in favour of 
three persone, namely, the’ present plaintiff, 
Muhammad Ahmad, Muhammad Kasim 
‘and Mushtaq Abmad. Mubammad Kasim 
having died, bis son Hashmat Ali brought 
a suit in 7919, whieh was Suit No. 24 
of that year, for possession of the prop: 
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erty sold to his father by Nizamuddisi 
as also a share of the property whieh he 
alleged had been . inherited by him from 
Musimmat Khurshed Jahan, who was his 
wife. In that tuit several houses were 
elaimed, The pre:eat. plaintiff, Muhammad 
Abmad, was made a defendant, becins3 he was 
one of the purehasers under the sale: 
dead exesnted by . Nizimnuddin: The suit 
was for partition of the share whish was 
elaimed by Hashmat Ali and for possession. 
The важе was tried ard, in^the end, the 
elaim of Hashmat Ali was’ dismissed in 
reapeat of the property purehased from 
Nizimuddin on the ground that N'zamud- 
din had -previonsly sold hia interest in the 
property and had, therefore, no rights to 
-aonvey it to'the persons who obtained a 
sals-deed from him. Аз regards the prop. 
erty whish was elaimed by zight of in. 
heritanca to Khurshed Jahan, the .olsim 
was dismissed on the ground that Khurshed 
Jahan Lad abandoned her. rights . іп the 
property and, therefore, none passed to her 
heirs. Subsequently to the pacsing of this 
dearce the present suit was instituted by 
Muhammad Ahmad, and he claimed the 
share. Nizamuddin had sold to him under 


the sale deed to whish we have referred 
above, and elho а share in the property 
in dispute which he olaimed to have 


inherited from. his mother, Khurshed Jahan. 
The present -auif relates to only one of 
the houses slaimed in the previous suit. 

The Court of first instanse dismissed the 
suit on the ground of res judicata, It 
held that the matter was res judicata by 
reason of the deoision in the suit brought 
by Hashmat Ali in {912 and also by 
reason of the deoree whieh was paaaed 
ia 1868. 

The lower Appellate Court affirmed the 
desrce of the Court of first inatanse holding 
that the matter was res judicata in - aon- 
sequenee of the desision in the previous 
suit brought by На таб Ali. 

Tois deeree of the lower Appallate Court 
was affirmed by a learned Juige of this 
Court. 

In the appeal bafare us it i: AOnivaded 
thai the view of the lowar Appellate Court 
and of the learned Singli Judga .of this 
Court that the elim is barred Ьу ths ‘rule 
of tei juztcuéi by төззэа of the desision in 
the suit of Hisimit Ali, was erroneous and 
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that seetion 11 of the Codaof Civil Prosedare 
eannot be held to apply to the present 
enge. For the desision of the question of 
resjudicata we dasam it desitable to eonsider 
the case from two diffarent  aspests, The 
elaim relates to differant shares in the 
house whish is (he subjeat-matter of the 
suit, As regards one share, which is about 
J/6th, the olaim is based on the sale-deod 
'€xssutéd by Nizamuddin As regards the 
remainder of.the share elaimed, the suit of 
the plaintiff is foundsd on his right of 
inheritance as tke son of Musammat Khur- 
shed Jaban. ‘As regards the latter elaim, 
that is, the olaim based on. the right of 
inheritanee іо Khurshad Jahan, the Court 
of firat inatancs, as we have said above, hell 
that by reason of the degision in 1868 the 
oyplsintiff bad no right and also that the 
matter was res judicata, We thick that this 
view of the Conrt of Srst instanca is вог. 
rest. In the ruit which was decided in 
1868 a desres was passed azainet Khur- 
shed Jahan, the effect of which wes that 
Khurshed Jahan was not entitled to any 
part of the property claimed, whether as heir 
to'Lker father or as the future heir of her 
mother, That deeree was pars3d between 
Kburshed Jahan ard Kaniz Fatma and 
the predeeessors-in-title of the other defend- 
ants to thes- present anit, Therefore, unless 
the deeres was tainted with fraud or was 
prccured by undae irflaere>, that deras 
„will be binding on Khurshed Jahan and 
every person claiming titla through her, 
It was not asserted, nor is it now claimed, 
that the decree was ob‘ained by fraid or 
b7 undue ixrflasres, Therefore, the desree 
is a valid decree whish isbinding between 
tke parties to the present suit, Farther 
more, we have to sonsider the effeat of that 
'deesveo,. and it is urged that the effast of 
it-is that Kharshed Jahan did . not lss 
the right whieh she might asquire in her 
mother's proparty after her death, This 
question of the right of Khurshed Jahan 
‘is concluded by the desision of this Court in 
the oase of Mohammad Hashmai Ай v. Kantz 
Fatma (1). In aesordanse with that roling 
‘\Kkutshed Jahan had lost all right in 
‘the propezty including the property now 
‘in enit, ard the plaintiff eannot slaim any 
‘share iu that property as one of the hoirs of 


(1) 27 Ind, Cas. Yul; 13 A, L, J. 110. 
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Rhu:skol Jahan, This pzrt of the plaintiff's 
sluim ha-, therefore, been rightly dismissed, 
though, as we aball ssow hereafter, tho viaw 
that ‘the dasision in Hasimat Álü's cass (1) 
operates as res juiic-t2 is, in our judgmont, 
not correct. 

We have nox to deal with the remainder 
of tha pla/ntiff'a olaim, that is, with that part 
of tha claim whioh is based on the purehase 
from Nizwmuddin, As to this рать of the 
elaim the Courts below have heli that 
inasmueh as Mahammad Ahmad, the present 
plaintiff, was а party to the suit brcuzht 
by Hashmat Ali and that suit was dismissed 
on the ground thut Nizamuddin had no title 
t» the property whieh he sold, (he matter hes 
become res judic:ta, We ara unable to agree 
with this view, Тоө rule of res judicata is laid 
down in section 1i of {Нэ Code of Civil 
Prceasdure. ‘Under the provisions of that 
seotion ап issue whioh arises in а subazqaent 
suit should not ba tried by the Court if the 
eame issue has been fried in a previons snit 
betwezn tke same parties or persons through 
whom they cliim, and this trial has been 
by a Conrt eompettnt to iry both the suits, 
Now, in the present suit the matter in issue 
is whether the pla'ntiff, Muhammd Ahmad, 
has acquired by reason of his purchase from 
Nizamuddin the share which he’ claims in 
the house in discuta, In the previous sui! 
this таз rot the issue before the Court, Tao 
issue in that suit was whether Hashmat Ali 
kad acquired the share -whieh ha eliimed by 
virtue of tle sale-deed execu'ed in hii 
favour by Nizamuddin: Tho issne, therefore, 
in the present suit was not identical with the 
is:ne which arose in the previous tut and the 
question of the title of Muhammad Ahmad, 
the present plaintiff, was never desided in 
that zuit. It is true that he was a defendant 
to that sut bat a decision as between 
co defendants eannot be ves judicata under 
the provisions of seation li unless it was 
nesssrary to daside a4 isine batwean the 
eo-defendants in order (о grant relief to the 
plaintiff. This has ben held in numerous 
eases to whish itis по! necessary to refer. 
As between the presen’ plaintiff and the 
defendants to this suit, no issue was triod in 
the previous suit and no issue eould ba 
tried for the purpose of determining the 
question of the titleof Hashmat Ali, Tha 
present plaintiff сөз not derive titls from 
Hashmat Ali, and any desision, which was 
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artived at between the present defendants 
and Hashmat Ali sannot, therefore, be binding 
upon the present plaintiff, 

Explanation 4 of seelion ll was relied 
ороп in the argument before us but that 
Explanation does not. in our opinion, afford 
any help to the respondents, Under that 
Explanation, а party to а snit, who eould and 
cught to have put forward a elaim, or а 
defence, but does not do во, cannot be allowed 
to .set up the slaim or the defence in a 
subsequent #016, Ia the snit of Hashmat 
Ali Muhammad Ahmad was а defendant 
and he covld not pul forward his present 
elaim asa deferceto the snit of Hashmat 
Ali. Therefore, in our сріпіор, Explanation 
4 bes no application (о the present case. 
It wgs urged that as the anit cf; Hashmat 
Ali wae a suit for partition, all partics 
having on interest in the property were 
nesessary parties to the suit and the title of 
the defendants, who were «o. sharers of the 
plaintiff, sould Ъз determined in that suit, 
No donbt, ina suit for partition where the 
rights of different rersors interested in the 
property 88 eo-sharers have to be determived, 
and have been so determined, the desision 
might operate ¿s res judicata although the 
plaintiff in. the subsequent suit may have 
been: a defendant in the previous suit, But 
that was not the esse here, In Hashmat 
Ali’a suit no question had to be determined 
as to the respective rights of Hasbmat Ali 
and  Mubammad  .Ábmad. Muhammad 
Ahmad had no defense tothe claim of 
HashmatA;iand he was not at all eonecrned 
with the shara which was claimed in ‘that 
suit by H-shmat Ali. The desision in the 
previous suit did not affeat any question of 
partition of the respeetive shares of Hashmat 
Ali and Mubammad Ahmad. In a suit of 
this nature, in whieh a co-sharer was made 
a defendant simply because he bad ап interest 
in the property whieh was claimed, deei:ion 
between tke p'aintiff and other defendants 
could not be held from any point of view to 
hava the effest of res 11010: фа aa between the 
defendant whose title was not inissne and 
was rever determined in the previous suit 
This ease very mach resembles the sase cf 
komasundara Mudali v. Kulandatvelu tillat 


(2) whieh has been eited tous, The roling” 
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in that case fully supports the view which we 
have expressed above, 

The result is that the appeal must ba 
dism‘ssed as regards the share elaimed ав 
heir to Musammat Khurshed Jahan. As 
r gards the sbare elaimed by virtue of the 
purchare: from Nizamuddin, the desree of 
this Court and of the Courts below must ba 
Bet aside and the cass remanded to the Court 
of firat instanee with direstions to re-admit it 
under its original number in the register 
ani to dispose of it acsording іо law. In 
во far as the sosts of the litigation relate to 
the share in regard to whish the claim kas 
besn dismissed, the plaintiff must bsar the 
costs of the defendants in all Courta propor- 
tiorately to the portion of the claim dismiss. 
cd. As regards the remainder of the elaim, 
eosts here and hitherto will be возів in the 
eausa, 

8. D. 

Apreal dismésced. 


— 


LAHORE HIGH OOURT. 
Бксочр Отуп, Appeat No. 252 or 1919, 
Decamber 22, 1921. 

Present i—Mr, Justice Broadway aud 
Mr. Justioe Martineau. 
Musammat JAND KAUR AnD OT3ERS— 
DerenDANTS—APPELLANTS 
versus 
INDAR SINGH aap.orneRs—Pcaintives 
— RESPONDENTS. 


Custom—Succession—Murderer’s son, whether can 
succeed to estate of person mirdered—Public “policy, i 


Not only is а murderer himself debarred from 
succesding to the property of his victim but fhe 
disability extends to all those whoclaim through and 
not merely from’ him. [p. 529, col 1] 

Muhammad Khan v Sis Bano, 41 P. Б. 1908; 95 P. 
L. Б 1904: 82 P, W. R (920, followed, 

Sadhu Singh v. Secretary of State for India, 18 ?, В, 
194 19 Р, У, В, 1908, 155 P. v. R. 1908, distin. 
guished. 

Roda v. Harnam, !8 P, R. 1895 (F. ВӘ, Shah 
Khanam v Kalandhar Khan, 74 P. B 1900; P. L. В, 
1900, р 455, Vedanuyaga Mudiliar v Vedammal, 27 
M. 69t ab p 6), Sundar v. Salig Ram, 9 Ind. Oas, 
800; 28 Р.В. 1911; 54 P.L.R. 19.1; 83 P. 1, В, 
1911, referred to J 

This principle is based upon publio policy and has 
nothing to do with custom or the personal: law of the 
parties. [p, 680, col; 1.1 : 
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Second appeal from a deeree of the 
Distrist Judge, Lahore, dated the 22nd 
January 1919, reversing that of the Subordi- 
nate Judge, First Olars, Lahore, dated the 
29th Ostober. 1915. 

Mesers. J. Q. Sethi and Dev Raj Sawhney, 
for the Appellants. 

Lala Moti Sagar, В. 8,, and Sardar Khark 
Singh, tor the Respondents. 


JUDGMENT, —The following pedigree 
table will help to explain the sase:— 


ана = МОНАМ SINGH = 
Sulakh 


Wazir Singh 


Musannat 
Sukhan 


Rattan чеш 


| Г 1 
Gurniukh Singh. Sarmukh Singh 
D 


.№. 5, 





Dyal Singh. 
J. 
Г 
Musammat Musam mat 
Jind Kaur, Ind Kaur, 


defendant No, 1, defendant No. 2, 


Musammat Premi—$her Singh=Musammat Tabo 
E | Rem Singh. 


f \, 
SundarSingh, Indar Singh, | 
D, S. P. plaintiff, 


ЕИ 
Santa Singh, 
D. 8, P. 


: 1 

Musammat--Kala Harnam Atma 
Santi, Singh, Singh, Singh, 
„plaintif, D.S.P, D.S.P. D.S.P. 


Oa the night of the 6th Maroh 1906 Dyal 
ingb, his wife and only son were murdered, 
and for their mirder Ram Singh was sen. 
tensed to death and Harnam Singh to trans- 
portation for life (he is dead), while Sundar 
Singh wag sentoneed to seven years’ rigorous 
imprisonment for the offenas of sonoesling 
evidence of the ‘murder, (he ія also dead), 
Dyal Singh was murdered with the objeet of 
sesuring his property, and after the eriminal 
dase had been disposad of by the Chief Conrt, 
on the 20th September 1903, mutation of 
Dyal Singh's lands was entered in the 
revenue papers on the 17th Novembar 1906 
and eanetioned оп the 26th June 1907, The 


› 
"ve, 


Revenue Resords show that Kala Singh and | 
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-to her husband's estate. 


527 


Santa Singh were both present during the 


mutation proseedings, aud that Dyal Singh’s 
lands were mutated as under :— 


To Kala Sicgh s. ith 
To Santa Singh we Eh 
To-Musammat Jind Kaur .. }-b; and 
To Musammat Ind Kaur... iih 


Atma Singh had died before Dyal Singh’s 
murder, Indar Singh was expressly exeluded 
on the ground that he was the son of Rim 
Siogb, the murderer of Dyal Singh. 
Musammaé Jind Kaur and Musammat Ind 
Kaur have ever since been in possession 
to them, Sanla 
Singh died withoot issue and bis property 
taken by Kala Singh on whose 
death his widow Musimmat Santi suseseded 
Oa the 3rd January 
1918 Indar Singh and Musammat Santi 
instituted-a-suit agairss Musammat Jind Kaur 


:and Ind Kaur claiming possession of the 


lands held by them belonging to Dyal Singh, 

1% was alleged that the two defendants wera 
not the daughters of Dyal Singh, and that 
even if they were they had no right b9 sneeced 
to Dyal Singh’s estate in the prezenee of the 


- plaintiff, Dyal Singh’s collaterals, as the 
: Jand was ancestral and the parties are govern. 


ed by eustom. 

The defendants contested the suit on the 
ground that it was bad for misjoinder of 
¿parties and eauses of action, and that 


- ‘as Ram Singh, father of Indar Singh, and 


Kala Singh, husband of Musammat Santi, had 
murdered Dyal Singh with the sole objest of 
Seeuring his property, the plaintiffs were 
debarred fcom making any elaim, and that 
Musammat Santi had no locus standi, The 
Trial Court held that the property was 
aneestral and that thé defendants were tha 
daughters of Dyal Singh, who had been 
murdered by Ram Singh and othera with the 
sole objest of seenring his property but that 
Kala Singh was not implicated in the crime, 
The suit was dismissed as it was held that 
Indar Singh was debarred from claiming ёле 
property, he baing the son of the murderer 
of Dyal Singh, and that Musimmut Santi 


` eould nok ru», firgtly, basause her hnsbaud, 


Kala Singh, had made no claim to eusseed, 
and sesondly, that if Musammat Santi were 
allowed to sue it would be Indar Singh wno 
would ultimately benefit by her suesess whieh 
would result in the stalti&eation of the law 
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which excludes the murderer and his decosnd- 
anta from benefitiog by the murder. Taeir 
Bait having thus been dismissed the plaintiffs 
appealed to tho Distrist Judge attacking the 
findings as £o the relationship cf the defend. 
ants with Dyal Singh and the sorreainess of 
the view taken by the Trial Court of the law. 
The learned Distries Judge came to no 
definits finding onthe question whether the 
defendarta were the daughters of Dyal Singh 
Lut this fact appears to have baen agaepted as 
correst. The plaintiffs’ suit was decreed, is 
being beld that as Indar Singh had a right to 
susczed s в rever:ioner, which right he 
derived from the eommon ansestor. Mohan 
Singb, and not from his father, Ram Siogb, 
he was not excluded by the daughters of 
Dyal Singh in spite of the faet that he 
was the son of Dyal Singh’s murderer. Qua the 
сасе of Xusimmái Santi it was held that 
it stcod or fell aesording to the decision 
regarding Indar S'ngh's elaim. The learned 
Distriet Judge sppears to have thought 
‘that as Kala Singh had made no elaim 
against the daughters of Dyal Singh 
"Musammat Santi ought not to cucseed, but 
that, as Indar Singh was the only person 
‘entitled to dispute her claim, and instead 
‘of doing so admitted it, she ‘shoald be 
‘granted a ‘decree, “Against this deoree 
Musammct Jind Kaur and Musummat Ind 
‘Kaur have preferred this second appeal to 
‘this Court through Mr Jai Gopal Sethi 
and we have keard Mr. Kharak Singh for thb 
respondents. * 

It has been sontended that Indar 
‘Singh as a sm of the murderer cf Dyal 
‘Singh cannot be allowed to benefit by the 
‘murder committed ty bis father and is, 
therefore, debarred from succeeding to the 
estate of Dyal Singh. This general princi- 
ple that а son of a murderer cannot be 
‘allowed to tenefit by the felony eoramitted 
‘by his father bas besn eorceded by’ thé 
learned District Judge, but it has not been 
given effec) to ia the present cise оп the 
ground that Inder Singh did not derive 
his title to £ucteed to the estate of the 
murdered man from his: father ‘but by 
virtue of his oom tun’ "y of dessent -from 
Mohan Singh, the common &haestor of 
himself and the last male owner; namely, 
Dyal Sirgh. 

In eoming to this decision the’ learned 
Distriet Judge has apparently departod 
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{гсш the rule laid by .& Division Bensh 
of this Court in the case repcrted as 
Muhammad Khan v, sis Bano (1). This 
desis‘on hes not been ignored by the lower’ 
Appellate Court which һа”, however, preferred 
the principles enunisated in Sadhu Singh 
v. Secretary of State for India ` (9), The 
latter ruling, however, does not appear to 
have any beiring‘on the present oase. It 
has to ba borne in mind that the suesóssion 
in this ease is to the estate of Dyal 
Singb, Z,e, the murdered mer, The 
desision in Sadhu Singh v. Secretary of 
State for India (2) -related to an entirely 
different matter. There a certain man had 


been aesused of an attempt to murder and ` 


had abseonded ; proseedirgs had baen taken 
against him under septions €7 and 8S of 
the Criminal Prosedure Code and hia 
property had been sold Љу austion, his son 
sued for a deelaration that the sale would 
not affect his revercionary rights as heir 
after his father, and the question that 
was, decided by the Full Baneh was that 
all that жаз вс11 жал the right, title, and 
interest of the abeconder, and that by 
this sale his son’s right of reversion was 
not taken away. Now, the ргіссіріе on 
whieh Muhammad Khan v. Sis Bano (1), 
proseeded was that it wss against publio 
policy to allow tk e-dessendants of a murderer 
to sueczed, not to the  murderer's estate 
but to the estate of the murderer's victim 
when the said victim had been murdered 
with the sole objest of cesuring bis property. 
The facta of that ease were somewhat 


‘similar to thoee of the present one:a man 
had been murdered by his paternal uncle with . 


the object of seouring his property; tha 
land of the 
mutated in favour of his sister and the 
son of the murderer sued for" possession 
on ths ground that he was the reversioner;. 
the murderer was still alive and it was 
sonseded at the bar that duriug his life. 
time his son, who was a minor, conld not.. 
be allowed to take possession, but it was 
askel that a deelaratory deores should be. 
passed to the effeet thát the said gon would 
ba entitled to the property after his father’ 8, 


(1) 41 P. R. 1903; 95 P. L. R. 1903; 82 PW, Б; 1908. . 
(2118 P. К. 160819 P, W, R mM 155 E L.R, 
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à , те. te 


murdered man had been. 
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the -murderer's death, In -Shah 
Khanan v, Kalandhar Khan (8), it was 
held by a Divison Beneh of the Chief 
Court that the murderer himself could not 
sucseed to; the estate of his victim. There 
the murderer, who was the plaintiff, had 
.been convicted of the abetment of the 
murder: of his half brother and sentenaed 
‚фо seven years’ rigorous imprisonment; the 
mother of the vietim had sueseeded to the 
property ; when .the conviot had served out 
his sentenee he instituted a suit for possession 
basing his elaim on the ground that he 
was a customary heir, It was held that 
‚һе plaintiff was disentitled to eusceed 
upon that prinsiple of publis polisy and 
Jjustica which demands that no criminal 
shoold benefit by the rasult of bis orime, 
and that it. was unnsassaary to consider 
either {Һе Muabammadan or Oustomary Lawon 
һө pont. Followiog this ruling фе 
learned Judges responsible for Muhammad 
Khan ү. 85 Вало (1), held that not only 
.was the murderer exeluded from inheritanca, | 
bnt that/on the same grounds his dessend- 
ants .wete also barrei from the sucaession. 
It жаз said that the prinsipla of exelusion 
applied Жо all who derived their claim 
from: “the sriminal and as the plaintiff 
slaimed ‘his inheritense through his father 
it would ba opposed to publis poliey 
to allow him to auseeed.  Referenee was 
maie to Rola v. Harnam (4), with approval 
where it is laid down that in regard to 
sollaterals sush heirs take the -estate from 
. the sovl:ss owner as his -heirs and derive 
their title to possession of the ansestral 
estate from him and through him from the 
eommon aneestor. It was sought to support 
the deeision of the lower Appellate Court 
by the eontention that the right of a son 
to susosed с llaterally is wholly independent 
of his father and derived, not from the 
father but from tha eommon aneestor, and 
that in the present ease Ram Singh being 
excladed by reason of his baing the 
mufderer, the right. to-suoosssion besame 
vested in Indar Singh. This proposition, 
however, is entirely oppcsad to wnat was 
held in Muhammad Khan v. Sts Bano (1), 
for there it was -врео:ћозШу laid down that 


(8) 74 P. Е, 1900; P. L.R, 1609, р..485, 
(4; 16 P. В, 1895 (F. B:), 
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the faet that the father had sommitted 
the crime did not serve to vest the right 
of suscession in the plaintiff Now, after 
Dyal Singh’s death Ram Singh wonld have 
sueseeded to his share (whatever that share 
might have been) but for the faet that 
as Ram Singh was the murderer he was 
exeluded from the sucsession. This excla- 


.sion, however, did not serve io vest tha 
ight of suescasion. in Indar Singh. So long 
‚аа Ham 


tingh was. alive Indar Singh 
conld not advanee avy elaim and as Ram 
Singh’s exclusion did.not vest the right to 
sucsestion in Irdar Singb, Ram Singh’s 
subsequent death (by hanging) did not 
give Indar Singh any right to  eueseed. 
Doubtless Indar Sitgh .does not slaim to 
восзеей to his father as his heir, but bases 
his slaim on his relationship to the eommon 
,avcastor, Mohan Singb.. He does, however, 
elim through Ram Singh inasmuch as it 
.ia through Ram Singh: that he is related 
to Mohan Singh and Dyal Singh. This 
Appears to have been the ratio decidendi in 
Muhammad Khan v. Sts Baro (1) and 
there seems to be no reason to take в 
different view. The principle of exelusion 
merely &moun's to this that on the grounds 
of public pol oy а person guilty of felony 
is debarred from inberitaneé. As was held 
in Vadaniyaga Mudaliar v." Vecammal (5), 
the vesting of the inherfitanse itself із not 
intereepted, тв, the vesting of the sueces- 
sion is not prevented but what was vested 
in asoordance with the law is wrested away 
on the ground of justica and equity, The 
murderer's right in aneh а easa im swept 
away and with itis earried away the right 
,of every one who elaims through (and not 
merely from) him. As Indar Singh derives 
his right to .suscsed through, though not 
from, his father, his right to succeed is 
token away by the eriminal aeb of Ram 
Singb. 

lf .this were not go tha objeet of thia 
prineiple of exclusion would Бе, in many 
савез, rendered nugatory: an aged father 
who had a right of reversion to a larga 
"estate sould murder the holder of that 
estate and suffer the extreme penalty 


'eheerfully knowing that by his aetion he 


had bensfted his sons very materially, 


(b) 27 M, 591 ut p. 600, 
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Ram Singh was not the source of Indar 
Bingb's right cf cucceztion bnt Le жаз the 
ahaunel through. whish this right went (о 
Tndar Singh, ard whenthe channel be:omcs 
tainted, or blocked, the right to succeed 
cesses to flow сп to the cor. 

In thess ciroumataneces 16 is nct necessary 
to eonsider the authorities ‘sited by Mr. 
Kl a-ak Singh which deal in the main with 
Hindu Law. As remarked in Shah 
Khenam v. Kalandhar Khan (8) the piin- 
ciple is based on putlia pol'cy and justice, 
‘and tbe Hindu or Customary Law on the point 
‘need not beaon&id:red, The authorities c: ited 
"by Mr Khersk Singh were: 

ford Ram v. Kanhaiya Lal (6), freemutly 
Monokarant Deb: v Hirapoda Mitler (7), 
„Gongu v. Chanrrrbhagabai 1£), Nilmathad - 
"Mitra v Jotindra Nath Mita (9). Gour’s 
"Hindu Code, rage $21, ard Trevelyan' 8 Hindu 
Law, pages 357 ard 4 2. 
` Is wes also contended that in Sundar 
у, Solig Ram (10 , the view as {о collateral 
‘succession laid down in Reda v, Harnam 
'(4) kad been abrogated. А reference 
‘the authority, however, showe that this 
i» гоё the евге, 


‘Hornam (4) were sited with approval in 
“Muh. той Rion Y. &is Вато (1), In &undar 
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as (tat advanced by Irdar Singh. Sle 
derives Fer claim frem ard ihrvugh her 
brsbsnd who wea not guilty of parf/oipa- 


li"n in the murder, Her hueband, · Kala 
Singh, ecvld Fave єпєсєє йй to a'l tke 
estate akng with Sarta Sirgb. He did 


not, however, do so but instead stood by 
ard allowed tbe daughters of Dyal Singh 
‘to cuet him, snd to take pceecss on of the 
‘property. Up to tke time of his death 
be never advanced ary claim to oust the 
'davghileis cf Dyal Singh, The Revenue 
Records show that both Kala Sirgh and 
Santa Singh were prerent during tke 
mutation preecedinge, Just as Kala Sirgh 
advanced no elaim against the drughtera 
‘of Dysl Sirgh so did Sarta Singh refrain 
frcm dcing ғо, Their silense up to their 
respective deaths appears to ixd cate that 
they had acquiesecd in (he enesession сЁ 
ibe two daughters, and therefore, Musammct 
Santi bed no right to advense the cliim 
she has made. 

Tbeepreilis accepted and fhe 1 lintifi's 
tuit diemieecd with coats thronghout, 

Z K. Arpal accepted. 


v. Salig Ват '10), the 1895 desision [Roda v. ` 


' Harnam (4 1 із referred to anparentiy with 


‘approval at pages 72 acd 73, al: t ovgh at pege 


‚74 Rattigen, J., makes eertain remarks which 
“wenlt app аг to throw kcme doubt cn the 
'gübjeet, It was not held or even expliei ly 


opined that the view !aken by the Court - 


in the desision of 1895 eave [Reda v. 
Harnam `4] was wrong. Muhimmad Khan 
v. Sis Bano (1), appears to ke eonelusive 
cn the point and shruld have been followed 
_ by tko lower App Пате Court. The olaim 
so for as Indar singh ie сопогггеӣ wae, 
therefore, bad and his suit shovld have 
' been dsmiss:d, The claim advanced by 
` Kusummat Santi is not on the rame Footing 


(6) 79 Ind. Сав, 291; 85 А 227; 13 M, L, T. 437; 17 
О, W. N. t05 11 A. L. J. 359. 3918) M. W. N. 470; 

17 C. L. J, 488; 15 Bom. І, В, 48+; 25 M, L. J. 181; 40 
Т. A. 44 (P, С,). 

(77 24 Ind. Cas. 811; 18 C. W, N. 718 (P. C.). 

: 8) 82 В. 275 at pp 90, 295; 10 Bom, L R, 149, 

(9) 18 Ind, Cas 764 17 О. W. N. 841, 

(10, 9 1nd Cas. 800; 26 F. д. 1911; 81P,L.R 
1911, 99 P, W, R 1011, 
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Batwara parlition—Bakasht lands—Co-sharer in 
possession before partition - In partition lands allotted 
to another co:sharer = =Co-sharer in possession, whether 
entitled to remain in possession, . 
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In all cases of a batwara partition between co- 
proprietors, if the lands are merely the bakasht lands 
of the landlords before the partition, then, in the 
absence of any special arrangement come to between 
the landlords themselves at the time of the batwara, 
none of them has the right to dispute the possession 
of those into whose -takhta the particular lands in 
question fall The only exceptions are thése which 
are created by law either under the Bengal Tenancy 
Act or under some other provision of law whereby а 
tenancy interest or possibly some other ‘interest in 
land is acquired. [p 538, col. 1.] 

Basudeo Narain v. Radha Kishun, 65 Ind, Cas. 28), 
8 P. 1, T. 27: (1922) Pat, 55 and Nandkishore Singh v. 
Mathura Sahu; 65 Ind. Cas. 586; ЗР, L, T, 18, dis- 
tinguished. 

There is no law which provides that merely 
because a co-sharer has been in possession of bakasht 
lands, ' belonging to himself and his co-sharers, he 
is, therefore, entitled after a Collectorate partition 
to remain in possession of those lands when they 
are allotted to the takhta of one of his co-sharers, 
[p. 683, col. 1.] 

Letters Patent Appeals against the. judg- 
mant of Mr, Jastiea Ross, dated the 27th 
Ostober 1921, 


Messrs. S. M. Mullick and Н, Р, Sinha, for 
tle Appellants, | | 

M-sars, Kulwant Sahai and, S, М. Rat, for 
the Respondents. 

JUDGMENT. 

Miuter, О, J.— These аге two appeals under 
ihe Letters Patent from a dseision of Mr. 
Jvustide Roar, dated the 27th of Ostober last. 
There were two cises instituted by two 
оз-врагег landlords elaiming in the one ense 
8 bighas cfland and in the other ease <2 
bighas 5 sathas against the same defendant, 
who previously had been а oo-sharer with the 
plaintiffs, Bosh the snite raised exactly the 
fame qiestion for determination ; they hava’ 
been heard together ard determined by one 
judgment. 


Tbe plaintifs and thé defeniants were 
e»B8harer landlords in Monzah Silarhi and 
‚їп April 1918 effested a batwara partition 
whereby diffsrent рагсэіз of. the lan's in 
snij fal into. thea ¢-khéas of the plaintiffs 
respectively. It appssrs that bofora the 
bifwara partition the defendants had been 
in aatual-.pogsession of the linds and had 
been enliiviting them and. givinogs p3rtion* 
of the produse to their do-sharar landlords, 
After the partition when the plaintiffs sought 
to gat possession they wera resisted by the ds- 
fendants and after cartain procisdings under 
ett.on 144 of the Oriminal Progsdara Oade 
he pront suits wore institated in Ostober 
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1918 by the pleintift; 
of the lards after evic'ion of the dc- 
fendints. The вазе set up by the defendants 
in their written statement was that the 
lands in suit were their anaestral kai mt razyat? 
lands whioh they acquired bfore their 
acquisition of the proprietary interest and, 
of sourse, if that ease sould have bean made 
out, no doubt the defendants would hava 
been entitled to remiin in possession as 
notwithstanding the subsequont 


elaiming possetsiou 


partition, 
The esso made by the pliintiffa was that 


the lands in question , were not the defend. 


‘ants’ radyoti jcte at all bat wera the maliks' 
bakasht lands and that the defendants were 
in fact in possession bafore the batwara 
bat were in possession as malzks, and it 


“was not disputed that the dis.ribation of 


the produce was as stated and as set out 
in the Record of Rights, A further defence 
was raised by the defendan's to the effect 


“that even it the disputed lands wara the 
. maliks' bukasht lande, which they denied, 
.tben in that easa also they wers- entitled 


to remain in possession notwithstanding the 
partition as there was no law or eustom by 
which the defendants’ kashé rizht in the 
disputed lands eould after the ditwara and 
demarcation of boundaries be extinguished. 
The Record of Rights described the lands as 
bakasht of the maltks ani in a note in the 
Survey khatian the manner in whish the 
rent or the produes was dietribu;ed was 
“atter deduciisg the raiyati 
half sbara, from the гешлілсег of the pros 
duze ig again dedusted landlords’ . share 
das to the oo-sharer in posse3sion,and the 
residue is divided amongst the other mali xs 
aosording to their sha-es with an addition of 
1i -ears in the maund for cass.” 

When the case ваше before tho Teial 
Court the defendants sontended that this 


'eniry in the Resord of Rights was consistent, 


and sonnistens only, wito a raryatt interest in 
the defendan 8 and they strongly relied upon 
that entry as supporting thor claim whieh 
жаз also evidensed b; som» oral testimony, 
and that they had many years ago and 
before they bəcamə proprietors acquired a 
ratyaic iniercs; in the land. That eonten. 
tiov, however, failed, The l:sarned Mansit 
sama to the c'nolusion that the defendants 
had never asquired а ratyity interest by 
purehase or otherwi:e from apy tenant or 
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from ary ore, ard ke found that the entry in 
the Record of Rights was nct ineonsistent 
with that whieh in snoiber part of the 
record was distinetly stated, namely. that the 
lands were tke baka:hé lands of the malzks, 
and upon the whole of the evidences he 
-atrived at the sorclusion of fast upon that 
jesue adverse to the deferdanis. He further 
eame to ike ecnelusion that as the defendants 
were neither mal?'s nor tenants. of the pettis 
in whish the disputed lands were situatad, 
they vere nct entitled (o remain in possession. 
That finding disposed of tke pont raisad 
‘as anelerntive point by ihe dsfendants 
that having teen in posession of Lakashi lands 
‘they were stillefier the batwra entitled to 
remain in yorcession upon payment’ of rent 
to their c-sbarcrs. The «ase then wert on 
‘appeal to tle Sukordinate Jucge ard he 
crrived -át exactly tbo seme conelusicn cf 
‘feot as that which the Munsif lad ecme 
to-acd found ibat there was absolutely по 
Coeumentary evidence to prove that the 
-defendants Lud ever-aequired ару tenarey 
right rr or {о their acquisiticn of proprie! ary 
aight in the villageard that the cral evi- 
denee-cn (hé'r kebalf was quite unreliable. 
Those findings of faet cannot be questiored 
in  1ceznd appeal, but when the case 
game’ on eecond appeal to tbis Court it 
was eontended before the learned Judge 
that notwithatanding the finding of fast the 
‘defendants had, uponthe facts found, acquired 
-an interest in the land whieh was not 
extinguished by reason of the bateara pro- 
"&gedirgs. ‘This view of the ease appears 
46 Have eommended itself to the learned 
‘Judge besausa he allowed the appeal and 
‘dismissed the suits with sosts. He was 
‘apparently і первей by the entry in the 
Resord cf Rights вв tothe manner in whieh 
‘the produce had been distributed between 
the defendants actually oseupying the land 
„and their eo-sharers. He thought that thie 
fact in itself regatived the suggestion that the 
Jands were part of the serait lards of all 
‘the proprietors held for the purpcse of con- 
«venierog by those particular propr.etors, t^e 
‘defendants. lt the learned Judge meant 
‘by that passage that tHe plaiotiffs were 
eontending that these were zerat¢ lands 
‘and, therefore, that no rights of coou 
‘pancy «culd be acquired in them, the 
earned Judge had not appresiated what the 
‘yeal issucs.in the gase were, І think, how: 
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ever, ibis only feir to the learned Judge to 
say that in using the words serait lands 
there, he was not tsing the term ‘in 
the teshnieal sons3 in whieh it is nssd 
in the Bengal Tenansy Ast. He .probably 
meant to use the expression merely to 
indieate lands in the dircet possession -of 
the maliks sush as bakasht lands, However 
that may be, the sonelusion he arrived at waa 
that the plaiat.ffs even.after the-bafwara sou:d 
only beeome entitled о crl.ivating posseasion 
of the disputed lands as a result of partition ‘if 
the right to eultivate itself was in hofehpot 
when the partition was mate. It sseme to 
me, with great respsat to the learned Jadge, 
that in exoretaing'the matter as I have јавё 
stated ha was somewhat misplasing the onus, 
Unless the plaintiffs had aequirad some right 
in ihe linds known.to.thelaw,-ecms tenaney 
right or some right resognised by the lyw as 
cresting ап interast therein other then tke 
proprietary iatcrest, the result of the partition 
would inevitably bs that the oo-sharers to 
whose takhta the land was allotted -would 
gu pcts зввіоп of tha land, and direct 
postessior, unless there was some tensnt 
already on ths land. It was not necessary to 
prove affirmatively that it was the intention 
in the batwars proceedings that this land 
should be given into the direst eulivatiog 
possession of the landlords, It must be 
presumed that the right to caltivate was 
considered by the 1 indlords at the time of:tha 
partition to have been as tha learned Judge 
described it, itself in hotebpotz Apart al. 
together from any intention, it seems to 
me that it was in hotebpot and that the 
onus was upon the defendant to prove by 
some arrangement or by some agreement 
between the proprietors when the флйбат1 
partition was effested that һе right actually 
to cultivate was not in hotchpot, Two eascs, 
"however, bave baen relied upon by the laarned 
Government Pieader on behalf of the respond- 
enta which he says sup;ort his contention, 
Tho first of those was Second Appeal No. 82 
of 1921, LHasudeo Narain v. Radha Kishun 


,(1)], to the judgment іп wh'ch my learned 


brother was B pariy, in whieh it was deeided 
that а во aharer who aequires an oosupanoy 
holding during the eontinuanse of the joint 
estate of himself and his eo-sharers does not 
lose his raiyati right by reason of a batwara 


partition, Tnat desision, however, may ` э 
(1) 65 Ind, Cas. 281; 9P.L,T. 22; (1922) Pat, 00, 
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justided' under seetion 22, sub sestion (2) of 
the Bargal Tenaney Aet. Thé ease setup іп 
the present appeal is admittedly not a ease 
eoming under.eestion 22, sab-seetion (:) of 
that Aot. It is nob sontended that the 
defendants. acquired any  ostupaney right 
during the period that.:they ware. co.sharers 
with the plaintiffs, The. other case is a 
desision of s'm'lar import, It. is Latters. 
Patent Appeal No. 117 of 1920, [ Nandkishore 
Singh v. Mathura Sahu (2)). " That was a 
desisionof Jawala Prasad Asting Chiof Justice 
and. Mr. Justice Das, and that. again was a 
case where the right of the defendant was 
acquired in the o/rsumstanees contemplated 
in zeobion 22, sab-sestion (7) of the Bengal 
Tenaney Ast, and it is important to observ3 
that in the oourse of the jadgmeat after 


pointing out that one of the sontextions. was. 


that. the landa were the 5akasht of the 
proprietors and as sueh the plaintiffs had no 
' pight.to the same if they fell into th» pat£'s 
of the. defendants i in the.partition procaedings, 
itis stated: “This would be so if the laad 
was- the. bakasht of the proprietors prior to 
the partition,” 
being, ал authority in favour of the respond. 
ente it asems to me aa authority to the 
eontrary. ! 
. The result of my opinion ів that in-all-oases 
where ycu have a tatwara partition batwean 
e)-proprietors if the linds :re moeraly tha 
* bakashí lands of the landlord bofora the 
partition, then, in the absense of any spec al 
г arrangement some to b.tveen the landlords 
themsalves at the. time o£ the. baéwers, none 
< of.them has- the right.to dispute the. pos:es- 
sion of. those iato whose.£ak^ía the partieular 
` lands in, ques‘ion fal. Tae only өхзар'1)па 
"geem to me.to be.those whjsh are ereated 
by law. eitter undar the Bengal Tenarcy Aat 
or under som? other provision. of Jaw whereby 
a tenancy, interest or possit ly some other 
interest i in-land is asquired, Bat. in the pressnt 
case there is по law-that.I am aware of which 
provides that merely bacause a so-sharer has 
""heen in possession of bakasht lands belonging 
to ‘himself and his.eo- sharers, Һе. ія, therefore, 
entitled: after a Collestorate partition to 
remain in possaesion of those. lands when 
they. sre allotted to the takhta of one hia 
so-sharers. | 
Ín. my opinion these appeals should be 
оона with  sosts, the desision of the 
(27.65 Ind, Oss, 680,8 P. L, T. 18, a” 
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learned Judge set aside and the deeree of 
the Subordinate Judge r«stored, 
Арамт, J.—1 agree, 
8. D. 
Appeals allowed, 
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Babu PARASRAM SINGH — DEFENDANT — 
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versus 
РАМРОНІ AND orggas—PLAINTIFFS — 


RESPONDENTS, 

Mortgage —Prior mortgagee obtaining foreclosure 
decree and acquiring equity of redemption without 
making puisne mortgagee party to surt —Redemptton— 
Puisne and prior mortgagees, right of —Redemption suit 
filed by puisne mortyagee—Prior morlgagee prepared 
to redeem puisne mortgagee— Litigation to be regarded 
ав two cross-Suits-——Prior mortgagee to be allewed 
redemption—Justice —Hquity—Balance of convenience, 


i Where & prior mortgagee by conditional sale obtains 
a foreclosure decree and becomes the owner of the 
equity of redemption, without making the puisne 
usufructuary mortgagee а party to the suit, either 
of the mortgagees hasa right to redeem the other; 
but if the puisne mortgagee sues to redeem the prior 
mortgagee and the latter is prepared to redeem the 
former, the litigation must be regarded as two cross- 
suits, and, having regard to the justice of the case, 
the equities of the parties and the balance of con. 
venience, the prior mortgagee sh uld be given & 
decree to redeem the puisne mortgagee. The puisne 
mortgagee should not be allowed to redeem the 
prior mortgagee, who, having become owner of the 
equity of redemption, might file a redemption suit the 
next ay and redeem the puisne mortgagee. [p. 685, 
col, ? 

- Hassanbhai v Umaji, 28 В, 153; 5 Bom. L. R. 892, 
Kedar Nath v. Satyad Hafiz Ali, 10 О. C. 856, Charnt 
v. Raj Bahadur, 2 Ind. Cas 405, Ram Piari v, Raghue 
nath Singh, 29 Ind Cas 794, referred to. 

Kedar Prosanna Lahiri v. Girindra Prosad Sukul, 
В О, L. J, 173, distinguished, 


Sesond appeal from tho deərea of the 
Distrist Judge, Ghazipur, dated the 10th 
of Fehruary 1920, y 

Dr. S. M. Sulaiman, and Dr. K. N. Katju, 
for the Appellant, 

Mr. Kamala Kant Verma, for the Respond 
ents, 


+ 


58% 
PARANBAM ВІКОН 0, PANDORI, 
Joo JUDGMENT. 
Ryves, J.—The etsential facta so far as 


they are necessary forthe purposes of this 
appeal san be stated very shortly. The mort: 
gagor, who-is -no longer interested, by а 
mortgage by eondi!ional sale dated the 20th 
of September 1960 mortgaged his zemin- 
dart share in four villages to the defendants. 
Subsequently on the 15th: of July 1503 he 
exesuted a, usufruetuary mortgage in favour 
of the plaintiffs of three small plots of sir 
land for Ra, 99 15.6, and on the 8th of Jaly 
1934 he exesuted two other usufruetusry 
mortgages in favour of the plaintiffs of some 
other small plots of str and khud kasht land 
for Rs. 71 and Rs. 75 respestively, The 
aggregato area of these plots was a little 
over З bighas, that is something more than 
an aere, All these plots of land were situated 
within the boundary of the У.Ц іре of 
Ukeaewan, one of the four villages mort- 
gaged to the defendants, These three 
uenfructuary mortgages were all unregis- 
tered. The terms of all of them were 
similar, The mortgagees undertook to pay 
the Government revenue, and the profits 
were set c against the interest. 16 was 
agreed that the mortgages could be redeemed 
at the end of. the month of Jath in any 
year on payment of the principal money. 

In -1907 the defendants brought a suit 
for foreslosure of the mortgage of 1909 
against tbe mortgagor and obtained a desree 
whieh was made ab olute in 1903, and thus 
they cb *ained eventually possession of the 
mortgaged property. The plaintiffs, the 
pujane morígagees, were not made parties 
to that suit. Tcersafter the defendants ought 
to ejest the plaintiffs, in the Revenue Court, 
deseribing them as their tenants. They 


pleaded that they were usnfructuary morb- - 


gagaes and, on being referred to the Civil 
Oourt obtained a desree from the Civil 
Court declaring them ` to be usufrustaary 
mortgagees. This was ‘on tha 2lat of May 
1917, On the 6th of August 1918 the 


. plaintiffs served а notise on the defendants 
' of their intention to sae for redemption of 


the prior mortgage of 190), Оз the 32ih 
cf August 1915 the defendants daposited in 
О зог under the provisions of seo: tion 83 of 
the Transfer of Property Ast the entire 
amount Соз to the pliintiffa on the three 
subsequent usu'ruatuiry mortgages, offering 
to redeem. them, The plaintiffs refused 
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to Becepb the money and оп tke 10th of 
September 191x filed this suit praying to be 
slowed to redeem tbe prior mortgage of 
79CO on payment of "the amcunt whieh the 
Ocurt sonsiders genuine and valid” and that 
“they may be pub in possession of the pro- 
perly eomprised in the prior mortgage toge- 
ther with the sîr land appertaining thereto,” 
The defendants sontesied the snit on three 
grounds, The first two need not be con. 
sidered. ‘The third grcund taken. was: "to 
avoid - future "dispute and to put & stop 
to the litigation, tbey (the defendants) had 
Cepositsd tke whole emcunt due to the 
puisne mortgagees on their mortgages and 
asked them to give up possession and that 
although they had refused this offer, they 
were atill willing to pay them everything Cue 
under their mortgages. On these plead. 
ings the Trial Pouri framed, among other 
issues, Issue No. 6: "Have defendants got в 
right to redeem the mortgages in favour of 
the plaintiff: P Have defendants been ready 
to рау the mortgage money due to plaint- 
iffaP ІЁ во, how does it affeat the ‘claim ?” 
On this issue, the only one with whish we 
are sonserned, it held: "defendants appear ` 
to have depcsited the mortgage-money dus 
to the plaintiffs. in Court under seation 83 
of Ast IV of 1882, and they elaim that 
they have got a preferential right of redemp- 
tion. Th’s View though eountenansed by 
tke Bombay High Court is opposed to the 
views of the other High Courts (vide Gour'a 
Trarsfer of: Property Act, page 1130—1V 
) dition of 1915 and the rulings sited on 
that rave), Tbe learned author observer: 
‘If the Bombay view be eorrect, thé prior 
mortgagee would steal a march over the 
subsequent, mortgagee by keeping ‘kim’ 
ignorant of the suit in which he asquires 
the mortgsgor's interest," It went on to, 
find that inasmuch as the plaintiffs had not 
been made parties in the foreelosure suit; 
the plaintiffs had-a preferential right to 


redeem; and it gave them a deereb fer 
redemption on : payment, not of the 
amount claimed by the plaintiffs, namely 


Ба, 8,222.12 0, but of Hs. 4,929.60 0 whieh 
ireluued a sum of Rs. 1,400 whieh the 
defendants bad to pay in their suit to 
redeem a still earlier mortgage. The defend. 
ants appealed and in ‘paragraphh 4 of 
their memorandum of appeal put. their вавв 
in the following words:— ely the appel- 
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lánts as representatives of the mortgagor 
and also as prior mortgagees have a right to 
redeem the ‘mortgages in favour of the 
plaintiffs, The appellauts with a view to 
do away with future disputes, have already 
deposited, under section 83 of Act 1V of 
1882, the mortgage sonsideration due to thd 
plaintiffs in а eompetent Court, but they, as 
а presautionary measure, instituted this 
guit. Having regard to the entire circam- 
Btaro»s the defendants’ prayer as to the re- 
demption of the plaintiffs’ mortgages was 
fit to be allowed ‘and in this важе a deeree 
for redemption in favour of the defendants 
ahould have been prepared. Such a deeree 
ів not prejudiaial to the plaintiffs and the 
one for redemption, passel by ‘the Oourt is 
materially injurious to the defendants’ right.” 
The learned Judge of the Court balow seta 
out.as one ‘of the two points for his Пе зіғ110, 
as follows, “that the defendants appellants 
who were onee prior mortgagces were now 
\ the owners of the equity of redempt'on and 
were, therefore, entitled to'redesm the plaint- 
iffe! mortgages,” Unfortunat:ly, as it seems 
to me, when he somes to: diséu«s thid pro- 
position in -his judgment he chavges the 
phraseology of the -issue as he had origivally 
expressed it and atked himself, "the көвоп@ 
point for desision is whether the subsequent 
mortgagees have a preferential right of 
redewption over a prior mortgages who has 
obtained a deeree for foreelosure,” aud he 
then goes on to hold that the plaintiffs, not 
having bean made parties in the former 
foreclosure suit, oaniot in any way be 
affasted by what happened in that anit, and 
finally, after diccuasing some rulings, to 
whieh I shall refer later, aeocp*ed the dictum 
of Dr. Gour already quoted and dismissed 
the appesl. The defendants some bere in 
gesond appeal and their fir t& ground is that 
the learned Distriet Judge has overlooked 
the fast that although the subsequent mort. 
gagees are entitled to redeem the prior mort- 
gage, the prior mortgagees wbo have already. 
acquired the mortgagor'a right by foreslosure, 
ean after sush redemption elaim redemption 
of the subsequent mortgage. | . 
: [t seems to me moat unfortunate that the 
Oourts below should hay: а: кей themselves 
which of-the parties had "the preferential" 
right to redeem. It seama t» me slear 
bàyond any controverey that both bad a right 
of redemption, [ prefer to .regard this 
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litigation s3 baiag sabs‘antially two coi 
enita whish might wel hava been sonwli- 
datel,as iadsed they w:ze for all р-ао:ісъ] 
purposes, having ragird to the p'esdiny3 
and Isane No. 6 framel by the Treial Conrt 
and reiterated in the Appellata Uourt ard 
tried out. in both Oonurts, I think para- 
graph 21 of tha written statem nt alrexdy 
quoted may ba regarded a3 substantially a 
pliint in sush a eross suit, [Í think this 
litigation rea'ly involves two suits, (1) by a 
puisne mortgages to r»deim а prior mort. 
gagee who hal not male him a party io his 
anit on his own’ mortgage, and (2) by а 
person who had become tha owner of the 
mortgaged .praparty, and who had soqnirel 
the equity of relem ption and, therefore, standa 
in the shoes of the mortgigor, to redesm ап 
ensumbranse. It seems to mo that both 
are, prima facie, entitled to what they 
elaim ani the question for. ths Oourt 
undar Bush eircamstanc s when all the 
parties ware bafora if ani al the ness. 
sary evidensa wis on the rasord wii to 
dasile onve and for all, having ragard to the 
equities of the parties and to prevent far. 
ther litigation, what the jus:ise of the cise 
demandei. [n this.vie s. wnat 1 think we 
have to look at-in this apvesl, is not whether 
the deeisions of tha Courts blow were 
legally eorreot but whether we should now 
do what I think the Courts below should 
have done. Look at thesoosequenses, Lf we 
upholi this deesrae the plaintiffs pay ths 
daeretal amount to the дзѓепјаоѓв, and the 
next day the defendacts will inevitably file 
their suit to releem the рі іа в acd so 
resover the property. All trai the plaintiffs 
are entitled tois to get back their mortgage 
money. After all they are merely mort- 
gagess and ав sach are liable to b» redeamed 
by the owner of the.preporty, tbatis the 
mortgagor or whoevir represeits him. Ia 
this ease the prior mortgagees, the defendante, 
having acquired the equity of redemption; 
stand in the shoes of tha mortgagor and 
are the owners of the property. I should 
be eontent to stop here and base my decision 
on what seem3-to me to ba required by tha 
equities of the qase. But, as it has been very 
ably argued, on behalf of the respondents, that 
the desisions of tha various Courts exeep* the 
В mhay decision are opposed to my view, I 
thick I should sonsider those authorities. 
Tae Bombay ame,  namily, H^sianbhat 
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v, Umaji (1), it is ворседей, is ап 
authorify in favour of the appellants, but 
it is argued that; the faefs thera were 
different ; that the deeision itsclf is unreason- 
able and that it bad not-been followed by othen 
Courts. Inthe Bombsy ease the mortgagor 
brought'a scit to redeem the prior mortgage 
and got a désree but failed to рву the 
deeretal amount within the time ordered and 
sonsequently the mortgage was foreelosed, 
Then the subsequent mortgagee brought в 
suit‘ for sale on bis mortgage, thereby it 
is said offerirg the prior mortgages the 
opticn 'of' redeewing him, Althocgh the 
fasts sre different, I do not thirk tbe 
principle of Jaw involved is cubsatantially 
different. Next,. it is said that the deeision 
of the Bombay Court is unreasonat le, because 
if the yuisne mortgagees had been made 
parties in the former ruit, as they shculd 
beve been made, tbey; wculd have bad an 
undoubted right to redeem the prior x ortgsge; 
and itis said ihe prior mortgagee' must not 
be allowed to take advantega cf his own 
fault by depriving the sobrequent mortgagees 
of their right to redeem the prior mcrtgege, 
This, 1 think pute, Dr. Gcur's dictum, already 
quoted, in cther words. Aitbhongh it Гав 
been. held that a subsequent mcrigagee who 
shculd’ kavo Feen made a party to а suit on 
а prior mcrigage but had nct been made & 
party, carnot ір any wey Le affested by the 
decree in that ruit, and eannot be;ut ina 
werre-position than he wonld have been in if 
he Ład been made a party, cn the other band, 
it reems to me, he cannot be) utina batter 
position than be would, have teen in if 
repreeented tten. If ke bed bern made a 
party to the former euit, ro doubt he всп! 
` bave redeemed the pricr mortgage, but Le 
wuld not thereby bave obtgined posteseion 
of the property, What he new slaims ie, 
that, rot having been made а party to tke 
former tuit, that deereg must be considered 
a пону, ard thatbe is now en’itled cn 
redeeming: the. pricr mortgage to beeome 
the owner of the whclo property origiral'y 
mortgsged: This manifestly he sarnot do. 
The reult of the former suit urdcubtedly 
was to vest the owrership. cfithe property in 
the defendants and as such they must have 
a rght to redeem the p'airtiffs, The lact 
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argument is that the other High Оста have 
not fcllowed the Bombay deeision. It seéms 
to me that this argumentis based on the 
headnote Фо the Bombay. ease wbich is 
very misleading. Aeeording to that it 
was “Held, reversing ihe déeree, thst; H, 
the prior mortgagee, had a right to redeem 
superior to that of U, the subsequent 
morigagee.” Pnt baldly like that, it is most 
misleading. The’ H'gh Court rever held 
anything of the kind What they did hold was 
as reported on р 'ge 160: "Looking to tle 
substanse and not to the form of thé suit. 
the plaintiff was elesily seeking relief on 
the basis of the right of a mortgagee, 
When the pleadings were complete. it 
appeared that his mortgage was subsequent 
in date to that which Hassan had taken of 
the same lands and had forestosed, Тһе 
sontest thus tesame one between. om the 
one hand, a prior mortgagee іо possession, 
who bad: obtained a decree absclute for 
forcclosure, and, on tke other hand, a. 
subsequ-nt mortgagee who had rot keen 
made а гаг'у' to the redemqtion suit in which 
that final deoree for foreclorure was made.” 
Later ор it ів said: “The тех! and main 
point fcr desision is whether, loking to tte 
equities on both sider, Hassan, the  pricr 
mortgagee, who had rlresdy obtaired а final 
dcoree for fcreslosure agairst the mortgagors 
ard was in possession, ought to have been 
given вп oppertonity to redeem Umaji, 
the subsequent mortgagee,” end they held 
that under the circumstanecs: of the ease-he 
should be sllowed to redeem the spbse« 
quent mcrtgagee. It seems: to me, therefore, 
that the rote in Dr. Gour’s commentary om 
page 1130 in my opinion is not-quite aeeurate; 
where he rays: ‘the right of the prior 
mortgegee to redeem the subsequent 
mortgages on his scquiring' the mortgagor's: 
equity cf redemption whether by foreelcsure 
or eale ina suit to whieh the subsequent) 
mortgegee was nota party has been- eatego- 
rically affi med in Bombay while it has beem 
as eategoriea]lly denied by the Oal:utta вой. 
other Courts,” The learned Vakil for the 
respondents hes not been able to refer us 
to a single ease in wbieh the Bonbay 
case has been dissented’ from. That саве was" 
published ва long ago as 1904, and the 
egres that kave been referred to really have 
held nothing more than what is quite 
clear, namely, that a subsequent mortgagee. 
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who ‘Hag: not ‘been made а party to А 
foreslosure  désree id not affeeted by it, 
The Bombay. ‘case, however, has been 
unreservedly approved of ard followed in 
the sare of Kelar’ Neth v.` Saiyad 
Hafis АБ (2), desided by а: Bensh 
eonsisting of Méssrs, Ohamier and Griffin, 
both of whom were subsequently Judges 
of this Court." It was followed in the case 
of Charni v. Raj Bahadar (3) by Mi: 
Justise Karamat’ Hussain, and it was 
referred to by Mr. Justice - Piggott in: the 
eas3 of Bam Fiari v. Raghunath Singh (4). 
That was a rimilar ease to this one and 
Mr. Justice Piggott far from  dissentirg 
from the Bombay ease desided not to 
follow- it, not apparently because he did 
not: approve ‘of it but bseaute there were 
no materials on the reeord on whieh he 
sould give the prior mortgagee a decree. 
and he, therefore, left the parties to obtain 
rush remedies as they might have in в 
further suit. I do not think it nesersary 
to refér more specifieslly to any other of 
the many: decisiors whieh have beer 
brought to- опг. rotiee; exeept perhaps the 
case: of Kedar Frosanna Lahiri v. Quindra 
Етовай sukul (5). There the contest was: 
between the first’ mortgagee ard the sesond 
mortgagee who had both brought euits on 
their-mortgages without making the others 
party, and оп бебі та a deeree hed parshased 
ihe: mortgaged property, and it was there 
held. that each psr'y was entitled to redeem 
the ‘other, but the- preferable right to 
redeem was with the plaintiff who in that 
ease was the subsequent mortgazee, The 
point! row before vs was not argued ог 
desided and no cases were referred to. 
As I have already said, the desision of 
the. Courts below in this case was legally 
right, but I do ‘not think it was the proper 
deeision to give, having regard to all the 
circumstances of the. ease and the pleadings 
of the parties. 1 would, therefore, allow 
the appeal, and allow the defendants to 


redeem the plaintiffs’ mortgages, on paye 


: ment to them the sum due on their mort- 
‘gages in the next month of Jeth, If 
they fail to do so I would dismise the appeal, 


(2) 10 О. О. 356, 
(3; 2 Ind’ Cas. 495. 

‚ (Ay 29 Ind. Cas. 794; · 
(8) 8 Q. L, 1.118, 
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Соко, Prosan, J.—T agras in the order 
proposed and in. the judgment of my 
learned brother, I have on!y to state that 
the resolt of our dismissing thia appeal 
and suit wonld be to prolong this 
litigation. If the pleintiffa are allowed to 
redeem the- prior mortgage in favour of the 
defendant who has. now aequired the equity 
of redemption the result would bə that 
tte defendant prior mortgagee  purehaser 
will :bring a suit to redeem the puisne: 
mortgage in favour of the plaintiffs and. 
would get back the prope:!y on payment 
of the amount due under the pleiatiffa' 
mortgages as also the amount whieh he has 
reseived from the plaintiffs in satisfaetion 
of his prior mortgage or, in other words, the 
defendant would be placed bask in the same 
position in which he would have been if ha 
had been allowed to redeam tho plaintiffs, 
Besides this, the plaintifis would be in no: 
better position by releaming the mortgage im 
favour‘of the defendant, They wonld have 
after redemption their 3 b/ghas odd free 
from the mortgage and would only have a 
eharge on the: balanes of the mortgaged prop- 
erty for the proportionate amount whioh. 
they would have had to pay over and above 
the proportionate share due from their 3 
bigkos. F.om this aspeet, too, the result of 
sonesding'to the plaintiffs’ argument would. 
bea suit for eontribation by the plaintiffs 
against the owners of the remaining portion 
of the mortgaged property. So that in any 
сане’ the plaintiffs would not: benefit from the 
suit. The deeree proposed by my learned 
brother fuily meets the justies of the ease and 
gives efeet to the equities between the partiag 
aud at the same time prevents useless multi- 
plisity of proseedings, 1 agree in the order 
proposed, ‘ 

By vas Covgr.— The order of the Court is 
thst this appeal is allbwed, the defendant 
being given time to the 9th of June 1922 to 
redeem the plaintiffa mortgages on:paymonit 
of ево dne on their mortgages on that 
date. In case of'their failure to do so, thix 
appeal will stand dismissed, Under the cir- 
eumsianse: of this particular ease we direst’ 
that the. parties-do "bear their own’ eosta of 
this:litigation. 


S8. D; Appeal allowed conditionally, 
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PATNA HiGH COURT. 

ÅPPEAL Psom ÁPPELLATE Орев No. 221 or 

1921. 
May 9, 1922. 
Pretest : —Mr. Justies Jwala Prarad and 
Justise Sir John Basknil!, Kr. 
Babu AMRIT LAL AND anoTHER—APPELLARTS 

tersus 

MUBL:DHAR анр ‹тағве-– REAPONDEN, S, 


Limitation Act (IX of 1808), Sch. I, Art. 182— 
Execution - Application for transfer of decree to incom. 
petent Court, whether according to law—Step-in-atd of 
ezecution-—" Applying in accordance with law," meaning 
of—Practice-—- Patna High Court, whether bound to 
follow Calcutta rulinga, 


An application for the transfer of a decree for 
execution to another Court isa step-in-aid of execu- 
tion, butin order to save limitation such an applica. 
tion must also bein accordance with law within the 
meaning of clause (v) of Article 182, [p 688, col. 2.] 

An application asking the transfer of a decree to 
a Court not having pecuniary jurisdiction to try the 
original suit is not an application in accordance with 
law ns therefore, cannot save limitation, [p. 510, 
col. 1. Р 

' Shri Sidheshwar Pandit v. Shri Harihar Pandit, 12 
В. 165: 6 Ind, Dec. (x. 8 ) 588, Gokul Kristo Chunder 
v. Aukhil Chunder Chatterjee, 16 О. 457; 18 Ind. Jur. 
418; 8 Ind. Dec. (N.a у 801, Ghulam Ghouse v Sunni 
Lal, 5 Ind. Cas. 155;7 M.L T. .32, Shamsunder 
Baha v Anath Bandhu Saha, 6 Ind. Cas 97; 87 О. 574; 
140. W. N. 662, followed. 

Narasayya v. Venkatakrishnayya, 7 M. 397; 2 Ind. 
Deo. (N.s) 880, Shanmuga Pillai v. Ramanathan 
Cheiti, 17 M, 800; 4 M, L.J. 91; 6 Ind. Deo. (N 8.) 
214, Abdulla Sahib v Ahmed Hussain Sahib, 22 Ind. 
Cas. 276; (1914) M. W. N.97; 15 M. L, T. 148; 
dissented from. 

Per Jwala Prasad, J.— The term “applying in accord- 
ance with law" means applying to the Court to do 
something inexeoution which by law that ( ourt is 

' competent to do, It does not mean applying to the 

Court to do something which either to the decree- 
holder's direct knowledge in fact or from his pre- 


sumed knowledge of the law, he must have known. 


the Court was incompetent to do, [p. 641, col. 1.] 

Qhattar v. Newal Singh, 12 А. 84. A. W. N. (1858) 
200; 6 Ind Deo :N s.) 799, referred to. 

The Patna High Court ought to follow a Caloutts 
ruling unless it is satisfied that the ruling is wrong. 
fp. 540, сої 2.] 

Abdul Gani v. Raja Ram, 85 Ind. Cas. 408; 
1 P.L. J. 282; 200. W. М. 829; 8 P. L. W. 62 F.B‘, 
Khoda Bukhsh v. Bahadur Als, 46 Ind. Cas. 203: (1918) 
Pat. 150, 8 P, L. J. 285; 4 P. L W, 824, Kaniz Zohra ү, 
Syam Kisen [ Boondi Sahu], 39 Ind. Сав. 89; 2 P. L, J, 
115,1 P. L. W.-78; (1917) Pat. 133, Sheobaran Mahto +, 
Bhogea, 48 Ind. Сав. 884; 3 P, Ё. J. 689, referred to. 


Per Bucknill, J.—AÀn application for transfer is 
primarily & ‘step which saves limitation, But the 
transfer in order to be effective must be one which 
can be properly made by the transferring Court If 
that Court is not competent to make the transfer 
then there ів no step in fact taken recognised by 
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law which can save the commencement of therunning 
of the limitation period [p. 542, col. 2] 

The Patua High Court is not bound to follow 
slavishly the decisions of the Oaleutta High Court or 
of any other High Oourt. [p.542, col 2] 


Appeal from an order of the Sibordina!e 
Judge, Gaya. Mos 

Messrs, A. К. Riy, and N, P, Sinha, for the 
Appellants. . 

Mess. S. №, Sinha and N. C. 
the Responden's, 

JUDGMENT. 

JWaba Prasad, J.— The only question for 
determination in this appeal is whether the 
applieation of the appellants for exesution of 
their deeree filed on the Y9:h May 192) ig 
barred by limitation or not. i 

The solution of the question depends upon 
whether the opplieation of the desres-holders 
dated the 24%h August 1917 whereby the 
dearee in quaston was transferred to the 
Court of the First Mansif for exsention was a 
ster-in-aid of exeention under Artiele 182, 
elanse (v) of the Limitation Aot. - 

The deeree in question wai pastel by the 
Subordira'e Jadge of the Sssond C.u:t, Gaya, 
in asuit the valus of which was stated to 
ђе Rs, 5,0CO. - The suit was, therefore, beyond 
the jurisdistion of the Mansif to whom 
the desree was transferrad for exeeution.in 
pursuanes3 of the applieation of the desree- 
holder of the 24 h August 1917, 

Now, it Баз been concladed by authorities 
that an applisation for the tra-sfer of а 
decreafor exeeution to another Conurt is a 
step in-aid of extcation® but in order to 
вате limitation such an applisation must ‘also 
bean application in acsord nea with la w-within 
the m:aning of slanse (v) of Artisle 182, Ifthe 
Maunsif to whom ‘the deeree was sant for 
exoaution was co.npeteut to exccite it then 
undoubtedly the арг1 вабоп of the dccr3e- 
holder, dated the :4:h Angust 1917, was 
in aesordano» with law and ain : Бе taken 
adven'age of b; the deares-holder ia order 
to sava the present applieation for :exesutioa 
from bsing barrel by limitation. If, on the 
other hand, the Mansif had no jarisdistion 
to exeante the desree the Subordioate Judge 
bal nopower to: transfer ths deeras to him 
for exesution ond, therefore, the applisation of 
the 24th August 1917 askad for a relief 
which the Su ordinate Judge was not eompet- 
ent fo grant. 1n that view the apolieation 

*Seo Ramchandra Marwari v. Krishna Lal Marwari 
65 Ind, Cas, 832; 8 Р, L, T, 298, —[Ed. ]. "ERIS 


Ghosh, for 
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of the 24th Angust 1917 w:uld not be an 
application in &coordauoa with law and, thera- 
fore, would bs of no avail to him, 

There has bean a aharp d vision of opinion 
in the several High Oouvis in India as to 
whether a Coart not having jurisdiction over 
an o:iginil suit oan execute a deeree obtained 
in that suit or not, The Madrai High 
Uourt as eatly as in the yaar 1834 held 
that it is not nesessary that the Е ceontiag. 
Oour) should also hav» b:ea eampacent to try 
tha original suit, see Naras yya v. Venkatá- 
krishnayya (1). A note of dissent was atrusk 
in the Bombiy High Court in the your 
1887 in the cise of Shri &zdheshwir Panti: 
v. Shri Harihar Panitt (2). Tae matter 
then cime to be dealt with by the Oalontta 
High Oourt in 1889 in the ease of (озы 
Kristo Ohunder y, Aukhil Ohunder Ohatter;e:(3) 
whe:e а Division Beneh of that Coart prasid- 
ed over by Piggot and Beverley, JJ.: agreed 


with the view taken by the Bombay High. 


Oourt and held that the Court exerting 
the desree shculd also be a Court competent 


to try the original suit so far as the pesu-. 


niary. jarisdiction was «»nsernsd. Mr, Ј 181160 
Muttusami Ayyar who was a party to -the 
daeísion in Narasayya v. Venkatalrishnayya (A), 
above quoted, adhered to his viewm the 
ease cf Shanmugi lillai v, Ramanathan 
Oheiti (4). In the juigmont delivared ty him 
he tried i» meet al tke objections raised by 
the B.mbay and the Oalentia High Courts 
to the visw exoressed by bim in the ease in 
Narcsayya v Venkatakr.shnayya (1), 

The tf resaid desisicns relate toa period 
prior to the prasent Oode cf Civil Prose iara 
of 1908, bitthe law on the к0п]: сз does not 
appear to hava been materially altered by 
the ptezent Code. "The on'y alteration isin 
the power of the Cour: whieh pis:es a 
desreo (о transer suo molu a desree: for 
exseution tə any C urt subordinate to 
it, lathe Uode of 1882, seetion 223, the 
elause on the point empowered the Ucurt 
which pas ed the deeree tosend it of its own 
mot/oi fcr execution to any subordinate 
Оса ct. The oorrespondiog provision іа the 


Coie of 1928, seitioa 39, slanss (i) has addad- 


the words “ of sompetent jariadiation " to 


(1) 7 М. 397; 2 Ind, Dec. (x. s.) 860. 
, (2) 12 B, 155; 6 Ind. Dec. (м. в. 558. 


(3) 16 О, 457; 13 Ind Jur. 415 8Tnd Deo. (x. 8) 
(4) 17 M. 809; 4M, b. J. 91; 6Ind, Deo, (N: в.) 214, 
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the words " Subordinate Oouré " oseurring ia 
the former Code: in other words, under 
the present law it has been exores:ly made 
claar that a Uourt whish passes a destres 
вап sead if of its own motion’ for exagution 
to avy Subordiaits Court “of eompstent 
jorisdietion.” 

Mr. Atul Krishna Rəy eudmits that the 
prazent casa is governed b; clause (1) of seg- 
tion 39, under which on the applisation of the 
dss:ee-holder tha Oourt whieh pass31 the 
dasrae may sand іб ѓог exesu!ion to another 
Coirt in the o'rsumsiause1 and fos the 
raasors set forth in clanses (а) to (4) of tha 
s)stion. Нэ eon:ends that those olaus:a (a) 
ts (d) do not in any way restrist the transfer 
ofa desres for exasution toa Court oaly of 
s3mpətənt jurisdistion. Ha says that ол the 
applisition of tha desree-holder ia this вава 
the Üourt whic) passed the decree воп’ send 
16 for execution to агу Üourb whethar that 
Oourt be of sexmoetent juriadiation or not, 
Plainly speaking his eonteutionisthit there 
із nothing in seation 39 to prevent the 
Sub.rdinate Jadga who patsad the decree 
from sanding it for exesntion to the Court 
of the Munsif not haviog the pecaniary juri3. 
diction to try the suis in whish the deorae 
was passed. Нз also refers to section 6 of 
the Oode of Civil Proeedure whish rons as 
follows :— ы 

"Save іп во faras is otherwise expresaly 
provided, nothing herein contained shall 
operate to give any Court jurisdistion over 
suits, the amount or value of tha snbjest. 
mitter of whieh exceeds the pesuniary limits 
(it ary) of its ordinary jariadiotion,” 

The words in this sestion are virtually the 
same вв in the corresponding section of the 
old Code. Mr, Ray contends that.this seetion 
applies only tosnita and not to execation 
proseedings. He has also referred t3 provi- 
sions in the Code rela'ing to the transfer of 

suits from ons Court to another set forth in 
sections 22 to 24 of the Code and says that 
the legislature has expressly made it elear 
that а suit ean only be transferred for trial to a 
Court of sompstent jurisdistion, H3 eontendg 
that there is no such provision in sestion 39 
of the Oode whicd relates to the transfer of a 
dearee for execution. He, therefore, saya that 
the Legisla ure evideniy meant that a dearee 
should bs sent for execution to avy Oourt 
where it san with fasility beexecnied by 
rezson either of the property of the jndg.. 
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ment-debtor baing situate within the jurisdie- 
‘tion of a. partienlar Oourt or of the judgment- 
debtor residing therein, regardless of whe 

ther ‘that Court bad jurisdistion to try the 
original suit or not and irrespeative of what- 
ever peconiary or territorial jurisdistion of 
that Oourt may have been. Mr, Ray saya 
that there ean beno doubt that adearee may 
be-sent for exeeution to a Court whieh may 
not be competent to try the mig nal suit; for 
instarce, a deeres for money obtaineliaa 
Ooort in Раоа on а hand-note ог а bond 
against a defendant residing in Patna may 
be frarsferred for exesation to а Court in 
the. United Provinses by reason of the prop 

erty of the judgment-debtor being within the 
jurisdistion of that Court even thoagh that 
Court was not sompetent to try the original 
suit, inasmuel as neither the sauze of action 
arose in the jurisdistion of that Court nor the 
defendant resided therein. Mr, Purnenda 
Narain Sinhe,’.n the other hand, eontends that 
though in tha cirsumsianczs sat. forth in the 
Hlastration given аозуз, the desrsee my be 
executed by a Oourt notbeiag eompe eat totry 
the mait; yes a Court in the Uuited Peaviacas 
exesuting the desree віо:11 have the psea- 
niary јо сіва ction to try the original suit: in 
other words, he makes a distinetion bat. 
ween а pecuniary and territorial jurisdic ion. 
Н; says that :l.hough for the purpose of 
exesution а Oourt exicui g a decree may 
not have t*e territorisl-j.arisdistion to try ths 
anit, yetit must havethe peouniary jurisdiction 
to try; it. 1a order to ke competent: to exesute 
the. dcer.e. Нз Баз also referred. to sec.ion: 
47 of the: Code of Civil Peosedu.e and has 
eontendcd' genera’l that the Exeauting Court 
may have to deside many questions relating 
to the execation, discharge or satisfaetion of 
the desree, and: those questions might involve 
disputes:of a larger value mush beyond. 
the pecuniary limit. of the Munsif to try 
and: consaquently the Üourt of the Мапа 
shovli not be a!lowed to exesute a deeras 
passed by the Court of the Sabordinate айшә, 
He ‘has also raferred to the provisions. of 
appeale, namely, that the decisions of the 
Мапа ате apgealabla to the Disirich Judge 
whoreas : the 


direetly anc, thsrefoe, he-eontands that iw 
que: tion: deeidad by the Mansif in the course 
of the exccut.on of daareas, appeals might 
lie to the. Distries Judge whereas. they 
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Judge msy be appsalable to the High Qourt. 
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ought to be sognisable by the High. Court. 
alone. Mr, Ray has prastically adopted. 


.the reasons given by tha Madras Ooart. 


and Mr. Parnendu Narain Singha has adopted, 

01^the other hani. the reasons givan: by the 
Calsutta: High Court, The question eame 
bafore the said Courte- even after the present 
Oode of Civil Peccadure eame into оге:абіоп 
and bath the High Oourts hava stuek to their 
Owü views; vile Ghulam Ghouss v. Sunni 
Bal (5), Shımsunder Ѕаља v. Anath Bandhu 
Saha (6); and Abiulla Sahib v. Азтай Hussain 
Sahib (7). 

It is obviou: that the point for determina 
tion:is somswhat difficult and that equally 
weighty reasons aan ba advancad in support 
of both views, The last ruling: of. the 
Слепа High Court was the ease in Shame 
sunder Saha v. Anath Bandhu Sahr D abave 
quoted. 

In а case of this kind we think that. we- 
ought to follow the Caloatta ruling unless: 
we are satisfied that that ruliog is decide ily 
wrong. This prineiple was laid down as 
early as in May 1916. shortly after the 
establishment.of the Patns High Court, vide 
theease of Abdul Gani v. Raji Bam (8) 
and. bas ever sinsa then been repeated 
on various oseasions ; vide Khala Bukhsh v. 
Bahadur Ali (9) Kanis Zohr1 v. Sy m ‘Kitson 
[Bondi Sahu] (10) and.Sheobaran Mahto v. 
bhoger. (11). There ean hardly be any 
question that up to 1916 before the establish- 
ment of this Oou.t the S ibordiiate Courts in- 
Gaga were governed by tha deeisions of. 
the aleutta High Court  assordiog to 
whisk tbe Mansif of Gaya was not som- 
petent to. exeeute tha desree passed on:the: 
28rd.Marsh 1907 by the Sabordinate Judge 
of Gaya ; in other- word», aa laid down by Sir 
Lawreose Jenkins in the: саве reported ası 
Shamsunder Saha v. Anath. Bandhu Saha (6) 


(8) 5 Ind. Cas. 155; 7 M. L. T, 182, 
(6) 6 Ind. Oas. 97; 87 О. 57% 14 C. W. N. 662, 
(7) 22 Ind. Cas. 275; (1914) М, W. N. 97, 16 М L. 


т. 148. ` 

(87 85 Ind, Cas. 495; 1 P. L. J. 282, 200. W. М, 8204 
ЗР. L. W. 62 (F. B). 

(9) 45 Тай. Ова, 208 (1918) at P. 180; 3 Р. І, 7, 
285; 4 P. L. W, 324. 

(10) 89 Ind. Cas. 83; 2 P. L, J. 116; 1 P, 1. М. 73 
(1917) Pak. 138, 

(11) 46144. Cas, 884,8 P, L, J, 689, 
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(quoted above) at page 577*, the order.of the 
Subcrdioate Judge transferring the deeree 
for éxeeution to the Court of the Munsif was 
without jurisdietion. Adopting the prineiple 
laid.down'by Sir Liwrenee Jenkins in the 
aforesaid озве we are inolined to .sgree with — 
the-view-takan in the Calentta High Court 
«hat the:Munsif of Gaya had n» jurisdic'ion , 
фо executa the d:cres passed by the Subor- 
‘dinate Judge .ofthat Distriet. There could 
not be sny -question of a bona fide mistake on 


‘the part of the deeres-holder in the present, 


ase, Mr, Ray says thatthe view {акеп in 
Ше Madras High Court in Abdulla Sahib v. 
Ahmed Hussain, Sahib (7) was betieval by his _ 
‘slient to'be the sorrect view in preferense to 
the view taken in the Ca!eut!a HighOourt and, 
therefcrr, on the 24th August 1917 just after 
ithe sonstitution of this Court the appellant: 
filed bis-aprl'cation for {ransfer of the deerea 
ita the Court of theMunsif. But the appellant 
«must be presumed to have known the Oalentta 
xulinge, and therefore, ha had no-right to put 
"n -big application in direst eontravention 
of the authorities in Oalcatta. If once 
‘it is held thatthe Munsif had no jurisdie- 
‘tion to exasnte ‘the -desree, then the appliea- * 
‘tion cf the déoree-holder of the 24th August 
1917 praying’ for the transfer of the decree 
‘to the Oourt of the Мапа for execution 
:was not in aesordanse with law. It was 
-pertinently-pointed out in ‘(he ease of Ohattar 
ey, Машай Síngh(12) that the певвввагу oon- 
ssequense of adopting.a eontrary view would 
tbe бо hold that any -applieation, however, 
првога a desree-holder might make to a 
Oourt, would be sufficient to render his 
‘applisation ore in .esordanee with law. .I 
‘think the term "applying in асвогдапоз with 
Jaw": means applying to the Oourt to -do 
‘something dn exeeution whieh by law that 
iOourt is sompetent:to do. І do not think 
that it means applying to the Court to-do 
something whieh either to the deores- holder’s 
direc; knowledge in fact or from his .presum- 
ed knowledge of the law he must have known 
the Court was incompetent to do, 

‘As observed abova, the decree-holder in 
this ease must be presumed to have had 
knowledge of the law as laid down by the 
Caloutta High Oourt that the Munsif had 
no jurisdietion to execute the decree in ques. 

(12) 12 A. 64; А, W. N. (1889) 200; 6 Ind. Dec, 
(х. в.) 790. 

#Page of 87 O.—[Hd,] 
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tion, and that the Subordinate Judge waa 
not eompetent to transfer the  deeree for 
exeoution and aonsequently the application 
in question of the 74th August 1917 was 
not in accordance with law. We, therefcre, 
agree with the visw taken by the Court below 
that the applieation of the 24th August 1917 
is of no avail to the deeree-holder and son. 
scquently the present waplication for exeou- 
tion filed on the 20th Mareh 1920 and 
registered on the 14th June 1920 is barred 
by limitation. The view taken by the 
‘Oaleutta High Court appears to be sorrest, 
Our attention bas been drawn to c:rjain 
ease3 in which mistakes or defvets either in 
the applieation fcr exesution or in the 
order of the Court have been condoned in 
‚ favonr of.a detrae- holder, for instanse, in the 
ease of Bipin Behari Mitler v. Bibi Zohra (18) 


‘an .applisation for execution of a desree 


made under the it flienee of a bona fide mise 
taks. against a dead person was held to 
.be sn application in aid of ex3eution, But 


.there the deoree was passed on the lst 


April 1£03 and tbe applieation was made 
on the lst Maroh 1906, the judgment-debtor 
had died on the 25th May 1903 bnt the 
deeree-holder had not come to know of the 
death until the 26th April 1. 06, that is, long 
.after ‘the filing of the application for exesu- 
tion, and s»on after he came to know of it he 


made an application praying for the substitu. 


tion of the names of the legal representatives 
of the deceased judgment debtor, That 
‘ease was decided upon itsown merits and 


-until the deores-holder had known of the 


-death of the judgment debtor he had to 
regard the judgment-debtor on the resord 
as the person-against-whom the execution 
eould proceed. In the ease of Keshwa 
Surendra Sahi v. Mulahrini Кизү (14) the 
application was made without having applied 
‘for the appointment ofa guardian ad Kiem 
of the minor judgment-debtor. There the 
application was madein aczordauee with law 
inasmuch as.£here.was no defeet in the applies. 
tion and the applieation for the appointment 
-of the guardian-couli be made af a later stage 
during ‘the sourse of the execution. In tha 
-a3e in Kunjbehart Singh v. Tarapada Mitter 
(15) the decree was sent for execution 


(18) 85:C. 1047, 
(14) 48-Ind. Cas, 415; 4 P, L. J. 35. 
. (15) 58 Ind, :Оав, 220; 1 P, І, Т, 286, 


4 
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direst to a Subordinate Court of another 
District instead of throug’ the Diariat Court 
of thet Districs. The mistake was of the 
Oovrt and not of the decrae holder. Thera: 
fore, it was heli that the decrae holder 
ecu!d not suffer on sscovnt of the mistake 
of the Court inasmush as his application for 
the transfer of the desree was in atcordanoe 
with law without avy defeet whatsoevar, 

In conolusion, we diraet that this appeal 
ba dismisced but in the sircumstanses we make 
no order as to вовів. 

Bock иг, J.—Tbis was an apreal froma 
deoision of the D: istrist Judge of Gays, dated 
the 18th July 1921, affitm/ng an order of 
the Subordinate Judge of the came placa 
dated the lóth of November in the previous 
year. The c'reumitanoss under whish the 
appeal eame b fore th's Bensh are very simplo 
but they ra‘se a question to whish the arswer 
is not very easy, 

The rliirt ffs obtained three decrets againat 
the defendants in a suit No, 161 of 1905 
whieh was b:cught befora the Subordinate 
Judge of Gaya. One of these decreas appears 
to have been for possession of cartain prop- 
erties, а Second fcr ooats and the third for 
mesne profits. It is admitted that the valus 
of the subjeet-matter of the suit was outside 
the jurisdiotion of any Munsif of the Distr'ot, 


Various attempts seem £3 have been mada’ 


Љу the deeree- holders, most of them apparently 
very half hearted, to exesu‘e their decree, bit 
for various appareat aud non apparent reasons 
into which it is no} nesessary to gə hera 
no exesution appears to have baen really effes. 
tive and the last ex «u'ion application made 
before the Sabordinate Judge was dismiassd on 
the 25th July 1916. On tha 24 h August 1917 
the plaintiff appl-ed to the Szbordinate Judge 
- and obtained a tranafer of the exasu!ion of the 
Сесгвев lo the Court of the First Munsif cf 
Gaya. It seems to have been registsrsd there 
on the lst S:p ember 1917 and was dismissed, 
I do not know why, on the 20th September of 
the sams year, After that came the present 
applisation to the Sabordinate Jadge for 
exesution flad on the 29th May 1920, Now, 
the respondents here contend that the last 
exesution proczedings in «Һз Subardinata 
Judge's Court having bicu dismissed on the 
25th July 19:6 and the precent applisation 
haying been filed on the 29th May 1920 
the application is barred by the threa увага’ 
rule of limitation, Оа the other hand tha 
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appa3ll.nis maiafaia that the  applieation 
for transfer whieh was made b; them cn 


the 24:ih August 19:7 wasa definite step 


in tha execution proseedings whieh has k pt 
ther rights alive and which prevents the 
operation against them of the Jimi'ation of 


three years runtiog as from the 25:h July 


1916, ltis common ground that au appliex- 
tion for transfer із primarily a step whioh 
saves limitation. For that proposition there 
is ample euthority but 16 is urged that the 


.&ransfer io order tə Ыз effestive in that 


direction muit be oze which ean ba properly 
made, and that if it wis 005 competant for 
the Sabordiaate Jadge to hive mide susah 
& trausfer order, then thsre was no st3p in 
fast taka recoga'gel by lav whith 
wouldin any way save. the commencsment 
of tha running of the limi:ation p:riod 
nor is this proposition in itself seriously 
eontested. What, however, is the real point 
1з as to whether in this oase the Subordinate 
Judge sould legally mak» the order such :ав 
he did, that is, transferring to the Muneit for 
exeention a de:ree corcarning asabjaet matter 
greater in value thin the Muinsif had power 
to deal with ina suit, The authorities are in 
direst eor fl оў on this qu's:ion, Ths Malras 
High Court has oonsistently held that a 
Marsif has jurisdistion to exesute a, desrea re- 
lating to sabjecs matter of greater value than 


‘that whioh he had power.to deal with ina 


suit ; the Oalcatta High Ogart has always 
been. of the oontrary opinion; I am not 
prepared to subscribe alt;gather to the view 
that this Court must slavi-hly follow the 
desisions of the Oalentta High Court or 
of any other High Uourt, but after having 
listened to the arguments in this сө very 
eaefully and having read ali-the oas3s quoted 
in these prcc3edings,-I have some to the 
eonolusion that the Osleutta iulings; are 


correst, I therefcre agree with my learned 

colleague that this aopsal should .be 

dim'ssed. . | юа 
8. D. | 


‚ Appeal dismissé 1, 


y 
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FIRM FATEH DIN ALLAG DITTA 0, QUT. B DIN, 
LAHORE HIGH COURT. 
Szo»xp Civin APPzan No, 1:2 ок 1917. 
November 18, 1921. 
Present :—Mr. Јавіїва Ssott Smith and 
' Mr, Justice Abdul Q .dir. 
Tus F.ga FATEH DIN-ALLAH DITTA 
— PuslNTIFF3— Å PPELLANTS - 


tersus ` - 
QUTAB DIN AND OTHERi—- DEFENDANTS — B 
RESPONDENTS, 


Civil Procedure Code (Act V of 1908), О. XXI, vr. 
57, 58, Gi— Execution. of decree—Attachment—Lilaim 
proceedings—Enecution dismissed—Order in claim 
proceedings—Title suit -- Limitation. 


Plaintiffs who ‘had obtained a decree against в 
certain firm attached .certain houses in execution 
of the decree, Objections to the attachment of one 
of these houses wore filed under Order X XI, rule 58, 
Civil Procedure Code.” Some evidence was taken in 
support of the objection and proceedings were then 
adjourned to! th February 1*14 for further evi- 
dence. Inthe meantime the decree was partially 
satisfied nnd at the request of the deoree-holders the 
Court dismissed the execution proceedings on Sth 
‘February 1914. On 1 th February the decree- 
holders being absent, the Court passed an order 
accepting the objection and removing the attach- 
ment. In April 191» the plaintiffs again attached 
the same house in execution of the same decree. 
The defendants again objected ond their objection 
was allowed on 7th August 19:5. On 2nd October 
19:5 plaintiffs brought a regular suit fora declara- 
tion that the house belonged to the judgment-debtor. 
The lower Courts dismissed the suit as time-barred 
on the grouad that it had been brought more than 
one year from tho order of 1*th February 1914; 

Held, (1' that the effect-of the order of 9th 
February 1914, dismissing the execution proceedings, 
was, under Order ХХІ, rule 07 of tho Civil Procedure 
Code, to remove the attachment; [р 544, col. 1 ] 

Dildar Husain v Sheo Narain, 49 Ind. Cas 119; 41 
А. 157: 11 A L. J, oz, relied upon 

(2) that after the order of 9th February 1914 tho 
Court had become functus officio and that, therefore, 
the order of 1:4 February 19:4, was a nullity and 

‚ was not binding on the plaintiffs; 1р 545, col 2] 

Kashinath Morsheth v. Ramchandra Gopinath, 7 B, 

408; 8 Ind. Jur 45; 4 Ind. Dec, (х в.. 274, relied 
“upon, 

Nogendra Lal Chowdhury v Fani Bhusan Das, 44 
Ind. Cas 265; 450 785; 28 О, W. N. 875, Narasimha 
Ohetti v. Vijiapala Nuinar, 27 Ind, Cas. 914; 2 L. W. 
208; Jiwani v, Nathu Mal, 5 Ind. Cas. 890; 28 Ы, R. 

'1810; 19 P. W. R. 19:0; 68 P, L, B, 1910, distin. 
' guished. 


(8) that the plaintiffs’ cause of action arose on 
. 2th August :915 and. that their suit was, theražora; 
, Within time. [p. 545, col, 2.] 


Seeond appeal from a  desree of 
.Di:triet Judge, Gejranwala, dated the 4:h 
Dasember 1916, affieming that of the Snbordi- 


_pate Judge, Sseond Olas, Sislkot, dated the 
Иш January 1916, .  . 


D 
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Mr, Ghulam Resu; for tho Appellants. 
Dr, Nend Lel, for the Respondente, 


JUDGMENT.—The faete, out of wh'eh 
this sesord appeal ariser, are as follows: — 

On the 15th of Augu:t 1913 plaintiffs. 
appellants obtained а deeree against the 
fom Muabaumid Jamil and Muhammad 
Yakub. On the Ist of Oatober 1913 in 
execution proceedings oertain houses were 
attached and three objestíons were filed under 
the provisions of Order X Xf, rale 58, Civ'l 
Proeedure Code, Iu the pretent ease we are 
or ly ocrserned wiih house No 242 in regard 
to whieh an objection was lodged by 0 1150 


"Din end Galab Din, defandants respondents, 


There was an invest gation held into this 
obj ction and some cviderse having been 
resorded, the hearing was adjourned to the 
13;h of February 1914 for farther evilensa 
of the deore--Lo'ders, . Meanwhile sertain 
other hcuses were scli at anetion and the 
deoree-bolders received altogethér a sum of 
R3. 1,500 towards their deeree ard gave a 
rce:ipt in part payment on the 7h Febrvary 
17:4. Oa the 9th February 19.4 the Exeont/ng 
Court разве the following order: —" Rs, 1,600 
have been paid and а гәввірё given, The 
déeree having been partially executed let the 
prooeedinga ba strusk off." Tae words astu. 
ally used are ‘окат daft v howe’ Tha 
presence of tho parties on that date is not 
no'ed on the record, but it i» probable that 
the desree.holders w:re present ond said 


‘that they dd not wish to proseeute the 


exceution further for the timo b:iog, as 
otherwise the Court would hardly have 
strosk the prccaedinga off bsfora the 13th 
of February 1914, whieh was the date 
astually fixed. On the 13th of Fe>rnary 
1914 the deeree holders did not appear, 
but the objestor appeared and maie an oral 
applisation that, as the daeree-holders and 
the jadgment-debtor had aome to terms and 
the proosedings had Бөэп strusk off, his 
objsetion should be атозрїө1 and the house 
r:leased from attasbment. Oa th’s the 
Court passed an order. formally asseptiog 
the objestion and removiag the attashmant, 


Oa the 23rd of April 1915 the desres- 


' holders made а fresh applisation for ахзаа. 


iim and goi the same houre again attashed, 
The same objectors made a frash objsciion 
ond ор the 27ih of August 1918 this was 
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allowed. The plaintiffa then brought a 
regular ввп on the 204 of October 1915, 
whish has baen dismiesed as barred by time, 
it beirg held that they should have sued 
within one year from the 13th of February 


1914, on whieh date the previous objestion . 


was allowed. Befora the lower Appellate 
Court it was argued, apparently for the 
frat time, that the order of the 9th ‘of 
February 1914 prastieally removed the attash- 
ment, and that, therefore, the order of the 
13th of February 1914 should not hava 
bean parsel, the argument being that no 
order was passed against the plaintiffa within 
the moaning of Order XXI, rule €3, Civil 
Prosedura Code. Тһе Distriet Judge, how- 
evar, was of opinion that if the order of the 
9th February removed the attashment the 
suit was barred by four days more than if the 
order of ihe 13th of February 1914 were 
taken as the fine] order.on the objection. 
Ho said in his judgment, page 8 of the 
paper book: "The expregsion-filing exeeu- 
tion proceedings is perhaps an unsoond and 
objestionable one, but it is the usual order 
passed when no immediate action is required 
wand tke  proseedings are kept alive. It 
refers in no way to the objeetion aud, the 
faet that оп the 13th of February the Court 
elearly and in во many words removed the 
attachment shows that in its opinion that 
attachment subsisted and -existed until that 
date.’ Тһе plaintiffs have now some up:in 
sesond appeal to this Court and the same 
argument as was urged before the lower 
Appellate Court is again strongly pressed 
here. 

Mr. Ghulam Rasul for the appellants says 
that what happened on the 9th of Febru- 
ary 1914 was tbat the Court was unable 
to proosed further with he application for 
exesution by reason of the default of the 
dssres-holders, who did not wish for the 
time being to eontinus the exesntion pro- 
.egedings, and-that its order striking off the 
proseedings was really an order. dismissing 
the application. for exesution within the 
meaning of Order XXI, rule 57, of the Civil 
Procedure Oade, and that upon the dismissal 
of the applieation ` the &ttaehment seased. 
Now, we-think that there «an: bs no doubt 
that the Court strusk off the proceedings an 


the 9th of February 1914, besause the . 


decree holders did not desire, having realized 
. Rs, 1,200, to pressed further at that time 
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against the judgment.debtor, Under these 
eircumsianees the court sould either dismiss 
the applieation or adjourn the proseedings to 
a future date. It oertainly did not adjourn the 
proseedings, to a future date, and, therefore, 
it was bound under rule 57 to dismias the 
application, The ease of Dildar Husain v, Sheo 
Narain (1) ison all fours with the present 
case: There in execution of a desree the whols 
of a house was sold by austion instead of a 
share theréio, whish aloné was saleable in 
'exesution of the дезгәв. · Various objeotions 
‘wero raised and in the endthe Court :ехе- 
su'ing the desree passed the following 
:order: — 

“The sale is i aside; the pes ree for 
exesution is atrusk off. The attashnienj 
‘will remain,” : . 


It was held that the attashment had aoma 
io an end on the dedres-holder’s applieation- 
being. struck off. lt-was also said that the 
word “default” used in Order XXI, -rale 
'57, of the Civil Prosédure Code, is not ге: 
‘striated to default of аррепгапов or matters 
‘of that description. It means a failure to 
.do what the desree- -holder. was: bound .to do, 
that ie, to go on with his-applieation and 
"have the property sold. In the sourse of 
his judgment Tadball, J. page 161* ОЁ the 
‘Report, said: “То юу ліп it is elear and 
beyond all doubt that the deeree-holder in 
'"Deseember 1914 ‘did not wish to , proseel 
further with his then pending applisatiqn 
for execution, and 16 was in fast. dismissed 
iby reason of this default in earrying : on 
proceedings. .To my mind Order XXI, rule 
57, slearly and distinetly-applies to the present 
жаве, The fact that the -Conrt in dismissing 
the application that the attachment. should 
,sontinne makes по differense...The law 
distinetly says that in these sirsumstansgs 
the attashment shall 89580." “Now, applying 
:these remarks to the present case we hava 
‘no doubt whatever that the _deeres-holdora | 
on the 9th of Fébruary 1914 did not.wish ta 
‘prosead further with the then pending spplisa- 
(ion for exesntion.and it-was.in fact dismissed 


Љу reason .of their default in carrying on 


the proseedings, and Order ХХІ, rals 57, 
clearly applies. Tae resalt is taat the order 
of the 9th of February 1914 had the effest 


(1) 49 Ind. Cas, 118; 41 А, 157; 17 A. L, J. 62 
*Page of 41 A.—[ Ed.) . 
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.of removing the attashment on the house in 
dispute. 

. : Mr, Ghalam Rasal argues that the attaoh- 
ment having caseed on the 9th of. February 
1914, there was no nesessity thereafter for 
any adjudieation on the objestion of Qatab 
Din and: Gulab Din, and that the Oourt/a 
order of the léth of Fabruary 1914 was 
unnecossary and redundant. He refers to 
Kashiniih Morshsth ғу. Ramchandra Gopinath 
(2) wherein it was held that the desision ou 
the plaintiff's first application having no object 
„existing on whish to operate, tha attash ment 
„having then baen removed, it coald not pro. 
perly bé regarded as res judicati sinse no one 
was seriously interested in having it desided 
ina diffsrert way. In the present case also 
‘the attachment having been removed on 
.the 9th of February 1914 the application of 
Q; itab Dia and Galab Din had no longer any 
- objeot existing on which to operate, In other 
woris Qatab Din and Gulab Din's.objeat had 
;b;en obtained by the removal of the attseh- 
manė, whieh took placa upon the dismissal of 
the execution proseadings, 

Dr. Nand Lal, on beha'f of the respondents, 

.urges that even if the order of the 13:h of 
February 1914 be considered as an erroneous 

one, still 16 ів an order ageiast the plaintiffs 
‘ald must be held to be eónslusiva against 
them, and that tke plaintiffa ware bound to 
‘bri ing their suit within one year from that 
(date onder Order XXI, rule 63, Civil Proca- 
‘dure Code, He aites Nagendra’ Lat Ohowdhury 
y. Fani Bhusan Das (3), Narattmha Ohetti v. 
. Vijiapala Маат (4) and other rulinga as 
.authoritisa for the proposition tbat an order 
‘under Order XXI, rola 63, Civil Proceiure 
Code, i is binding, even if it is mad’ after an 
insomplete investigation or no investigation 
„at all. With these desisions w3 have no 
‘quarrel, bat we do not think tha‘ they assist 
De, Nand Lal’s clients) What we have to 
‘do is to consider the effest of the orders of 
the 9th and 13th February 1914 rzapastivaly. 

,{n regard to the effest of the latter order Dr, 
. Nand Lal refers to Jiwani у. Nathu Mal (5). 
In that вазе N. M. in exeantion of his deeree 
against F. D. a5tashel а house, Musammat J. 


(3) 7 B. 403; 8Ind. Jur, 45; 4 Ind. Dec, (к, в.) 
14. 

(3) 44 Ind. Cas. 263; 45 0..785; 23 О, W. N, 375, 

{ (4) 27 Ind. Cas. 941; 2 L. W. 226, 


(8) 5-Ind. Сав 890; 23 P. Ң.1910,19 P. W, В, 1910; 
"98 Р, ls R. 240 0, 
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‘then pending. 
‘already pointed ont, the effeet of removing 
. the attashment and an adjudication upan the 


645 


and Г. objested to the attashment, an enquiry 
was males by the Executing Court, and on 
14th of Ostober 1903 in the absense of the 
deerae-holder an ex paríe order releasing the 
house waa passed in the following words :— 


“Aj digridar hazir nahin hat, misl ijra ba 
adam pairet dakhil daftar hui hai, lihasa jaidad 
makruka waguzar howe, misil dakhil doftar ho.” 

It was held that notwithstanding the 
wording of this order it was an adjuliestion 
on tbo merits under sestion 280, Civil Pro- 
вейпге Code, 1882, inasmueh as the objestor 
had aetually prodnosd his evidense, and ths 
dserea holder after several hearings prodacad 
none and absented himself on the last hear: 
ing. Now, that ease is distinguishable from 
the present one, inasmuch as the enquiry there 
was complete and there was an adjndisation 
upon the merits. It is possible that the 
Oourt in that’ case might have been justified 
in dismissing the applisation for execation 


„for default, but it astually adjudicated upon 
_the objection whieh was before it, and that 
adjudication was certainly binding upon the 


decrea holder, who had only one year from 


the date of the order to bring the suit to 


establish his right. In the present ease there 
was по adjudieation upon the merits at all 
and,the order of the 9th’ of Fabruary 1914 
did not contain any referenee to the objeation 
It bad, however, as we have 


mer.ts of the objection was no longer naseg- 
sary, We have no difficulty in agreeing with 
Oounsel for the appellants that the order of 


“the 13th of February 1914 was quite unneees- 
‘sary and, moreovay,the procaedings having been 


dismis:ed for default on the 9th of February 
1914 the Oourt was јипсійе officio ani had no 
power to pass апу further order therein. Ita 


‘order of the 13th of February 1914 was, there. 
-tore, alibogether a nollity and time did not 


begin to rua against the decree-holders from 
that date. We, therefore, hold that the plainte 
iff.’ eause of action arosa on the 2/th of 
Avgust 1915, on whieh date the objeetion of 


' Gulab Din and Qatab Dia was allowed, and 
‘that the present suiteis within time. 


We aecapt the appeal and setting aside tho 
order of the lower Appellate Court remand 
the oas3 to the Üourt of the firat ins:ance for 


‘decision on tie mari's, S:ampson this appeal 


sd 


and onappealin the lower Appellate Court 
will ke refurd:d, O:her eosts" will b3 costs 
in the eauso, 


Z, K. Oase remardel. 


- MADRAS HiGH COURT, - 
APPEAL AGAINST APPELLATE ORDER 
No 1 oF 1981, 
December 9, 1921, i . 

Present i— Justice Sir William Ayling, Кт, 

and Mr. Justiee Venkatasubba Rao. 

VARADA RAMASWAMI AND'OTRERS— 

APPILLANTS 
107.48 
VUMMA VENKATARATNAM— 

EE Rest on pEnt, ; 

Civil Procedure Code (Act V of 1608), ss. 47, 72, 
T44, 151—Attachment . of moneys—Rateable distri. 
‚ bution among decree-holders, order for-—Order set aside 
in appeal—Restitution, application for, by the attach- 
ing decree-holder, maintainability oj—Inherent, power 
of Court to order restitution under s, 151, 

Respondent obtained a decree against M, and 

in execution attached certain moneys belonging 
to M. The moneys, after realisation, were rateably 
distributed among various decree.holders of M. 
The order for rateable distribution was, however, 
reversed on appeal  Hespondent then applied for 
return of the moneys rateably distributed and this 
was ordered: 
' Held, that as the contest was between rival 
decree-holders, the order for rateable distribution 
was neither a decree under section 144, Civil 
Procedure Code, nor an order under section 47, Civil 
Procedure Оойе, and that the order fer restitution 
was without jurisdiction [p. 547, col. 1.] 

, Venkataperumal (Rajah of Karvetnagar) v. Venkata 
Reddi, 29 Ind. Cas 281; 89 M. 570; 29 M, L. J. 96; 
(1916) М, W. N 884; 17 M. L. Т. 427, distinguished, 

Balmer Lawrie § Оо. v. Jadunath Banerjee, 27 Ind. 
Cas. 644; 42 О. 1; 190, W. N. 1202, referred to. - 

Bemble :—Whether the respondent is entitled to 
relief under the Court's inherent powers under 
section 16], Civil Procedure Code. [p, 646, col.'1.] 

Appeal against an erder cf the Oourt of 
the Subordinate Judge, Kistna, at Ellore, 
dated 7th September 1920 in Appeal Suit 
No. 128 of 1920, preferred against an order 
of the Oourt of the Digtriat Munsif, Ellore, 
in Qivil Miscellaneous Petition No. 3571 of 
1919, in Original Suit No. 776 of 1916. 

FACTS appear from the judgment. 

Mr. V. Krishna Mohan, for the Appellants,— 
The order for restitution was one without 


‘jurisdiction, The lower Courts wero nót 


Ir 


ÍNDIAN OASEB, 


Y.EADA RAMASWAMI 0, ТСЫМА VEXKATAAATNAM, 


Coo fois 


empowered to pasa if. "The order for rateable 
distribution was passed on eontest between 
rival desree holders ard’ is not а deerte 
within seetion 144, Civil Proecdure Ccde, 
Nor is it an order under вевіібп 47, Civil 
Procedure Ccde. "The: judgment-debtor did 
not objeet to the rateable distribution. 

Mr. P. Venkataramana Hao, for theRespond- 
ent.— The order for rateable distribution 
may be treated as one made under gestion 47, 
Civil Prosedure Code. See Venkatuperumal 

' [Ra;ah of Karteinogar] v. Venkata Reddi (1). 

In any event the respondent is entitled - to 
relief alternatively under seetion 73 (2), Civil 
Prceedure Code, | 
. Beetion 151, Civil Рговейаге Code, which 
gives wide dissreticnary powers to Courté, 
may be invoked in  respondent's favour 
and the order was obviously in the interests of 
justice. 

JUDGMENT.—The respondent in 
саве obtained a deeree against è ju?Jgment- 
debtor, Mothivala Usmap, in Original Suit 
No. 776 of 1916 on the file of tke Ellcre 
Distriet Munsif.. In exesution he attached 
eertain monies belcnging to the judgment. 

debtor. Various othér decree holders, who 
are aprellants now before ue, applied for and 
obtained rateable distribution under sesticn 
73 of the Code of Civil Procedure. The 
money was distributed. On appeal the order 
for rateable distribution was set aside by the 
‘Distriet Court. ` The responient then applied 
for the return of the money whieh had beeh 
' paid to the other decree holders and this was 
ordered by the ‘District’ Munsif, tbe ‘order 
being eonfirme3 on appeal by the Subordinate 


Judge. The matter now somes up before us C 


‘on sesond appeal. SH ated 
_ The lower Courts ‘purport to have directed 
the return of the money under seetion 144, 
Civil Prosedure Code, though the Subordinate 
Judge in his judgment also refers to section 
151. It is represented on behalf .of the 
‘appellants that seetion 144 has no application 
‘to the present oaze on the grourd that the 
‘order for ratedble distribution cannot be 
treated as a decree within the meaning of 
seetion 144, Civil Proeedure Code. - Referring 
to the definition of decres in section 2 of the 
Oode, it is slear that the order for rateable 
distribution ean only be so treated if it is to 


(1) 29 Ind, Сав. 231; 89 M, 570; 20 M.-L. J. 96 
(1915) M, W. N, 284; 17 M. L. T, 427... 757 


, 


this’ 


x 
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"bé sonssidered as an order under section 47, 
In the present ease the order was passed on 
'eontesb between rival decree-holders. No 
objestion to the rateable distribution was 
raised by the judgment-debtor ror is it sug- 
gested that his interests were direst]y or 
indireetly affected. 

We are referred іо ^ Venkaraperumal 
[Rajah of Karvetnagar] v. Venkata Reddt 
(1) by respondent’s Vakil as showing that 
an order for rateable distribution may 
"be treated as an order under seetion 
47. But that was а case in whieh the order 
was passed on an objeetion raised by the 
judgment-:debtor to the effest that a parti. 
sular decree-holder was not entitled to 
‘participate beaanse he had no subsisting 
'applieation for  exesation pending, The 
‘learned Judges are at pains {o distinguish 
between such a ease and the ease where the 
‘gontest was between rival desree-holders and 
to say that such a ease аз the latter was not 
‘governed by sestion 47, Civil Procedure Code. 
They refer to Balmer Lawrie & Oo. v. 
‘Jadu Nath Bancriee (2) ав authority to this 
effeet. In our opinion the distinction is sound 
: and the order for rateable distribution in thie 
dase cannot be regarded as an order under 
‘sestion 47 or as в deeree within the purview 
of sestion 144. Viewed, therefore, asan order 
under sestion 144, the order under appeal was 
-without jurisdiction and must be set aside. 

. The learned Vakil for the respondent seeks 
‘to support it with reference to the inherent 
‘powers of the Court conferred by sestion 151. 
The Subordinate Judge merely refers to these 
‘inherent powers but does not disauss them; 
nor does he sonsider whether their exereise is 
'ealled for in the eirsumstanees of this caso, 
Не further declined to consider, the objection 
raised by the appellants to [he effest that the 
‘yespondent’s decree was fraudulently obtained 
om the ground that this has nothing to do 
_ with the question of restitution (alearly 

"meaning under sestion 144). It may be that 
the respondent is entitled to relief to be 
granted under the inherent powers of the 
Court under seetion 151, but whether relief 
should be granted under this sastion will have 
to be carefully considered. The lower Court 
will have to determine whether the exersice 
of these powers are resessary for the ends 
of justiee, that is to ssy, whether this is tha 


(2) 27 Ind, Cas, 644; 42 C, 1; 19 C, W, N, 1202, 
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only legal method by whieh the respondent 
can obtain his dues; and the objestion raised 
regarding the alleged fraudulent nature of 
the respondent!'s desree will be an objection 
to be legitimately considered. 

In this eonneetion, it has baen suggested 
that section 73, elanse (2) would afford 
respondent an alternativa means of redress. 
This, we may remark, is not so. 1f the 
asse’s were not liable to ba rateably distri- 
buted, clause (2) of sestion 73 would hava no 
application, With these remarks wa muat 
set aside the orders of the lower Oourts and 
direct that the petition be restored to the file 
of the Distriss Munsif and disposed of 
according to law. Costs in this and in the 
lower Appellate Court will ba provided in the 
order to be ultimately passed, 

M. C Р. 


Appeal allowed ; 
Case remanded. 


LAHORE HIGH ‘OOURT, 
Sgconp Огун, ArPEAL No. 13 2 or 19921. 
(Отт, Miscettanzous No. 303 os 1921.) 

May 20, 1922. 
Present :—Mr. Justieo Harrison, 
ALAM DIN AND OTAERS —PELAINTIFE4— 
APPELLANTS 
: versus 
ALLAH DAD DECEASED, AND ANOTHER 


- DarENPANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 5.47, О. 
XXXII, v. З (8)—Ewecution — proceedings —Minor— 
Guardian —Affidavit not filed —Guardian not appearing 
and acting Tor minor, effect of—Property sold in execu- 
tion Suit to set aside sale-—-Limitation—Limitation 
Act (IX of 1908), Sch. I, Aris, 12, 144, 


Where in execution proceedings against the minor 
воп of a judgment-debtor, the application for the 
appointment of the minor’s guardian is not accom- 
panied by an affidavit, under Order ХХХІІ, rule 8 
(33, of che Civil Procedure ‘ode and the guardian 
does not appear and act at all for tho minor, the latter 
never becomes в party to the exeoution proceedings; 
and if his property is sold in such execution 
proceedings and he institutes a suit to setaside the 
sale, the suit is governed by Article JA} and not by 


. Article 12 of Schedule І, Limitation Act. [p, 648, col, 


2; p. 549, col, 1.] 
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Chotha Ram v. Karmon Bai, 44 Ind. Сав, 169; 8 P. 


R. 1918, Nusrat Ali v. Sakina Begam, ЁЗ Ind. Cas. 
£60; 12) P. R. 1915; 78 P. L. R. 1920, Gulzari Lal v, 
Madho Ram, 98 А. 447: A. W. N. (1904) 61; 1 A, L. J. 
85, Munnu Lal v. Ghulam Abbas, 6 Ind. Cas. 789: 32 
А. 287; 12 Bom. L B. 489: 11 C. L. J. 557; 14 C. W. N. 
474; R M. Li. T. 57; 18 O. О. 123; 20 M. L. J. 591; 37 T. 
A. 7T (Р. О.), Imam Din v. Puran Chand, 55 Ind Cas, 
888; 11, 27: 84 P. L. В. 1920; 87 P. W, R. 1920, Влад. 
wati v Banwari Lal, ! Ind. Cas. 416; 81 A 82; 6 A. L. 
J. 71; 5 M. L. Т. 185 (F. B.), Purno Chandra v. Вејоу 
Chand, 18 Ind. Cas. 859; 15 C, L. J. 18; 17 C. W. N. 
549 and Hira Singh v. Ghulam Qadir, 48 Ind, Cas. 399; 
.118 P. Б. 1918, referred to. 


Sesond appeal from a deeree of the 
Distriet Judge, Jhelum, dated the 23rd 
April 1921, reversing that of the Munsif, 
Seaond Class, Ohakwal, dated the 12th July 
1920, 

Lala Ram Ohad Menchanda,, 
Aprellant. ў 

M. Imam Din, for the Respondents. 


for the 


JUDGMENT.—On 29th July 1902 a 
deeree for 24/6 апа 4/2 coste waspassedagainst 
one Nowab. in the course of the execution 
proecedings he died and his two minor sons 
were brought on tlie rescrd as his represen- 
tatives. In the 7th application for execn- 
tion dated 17th December 1907, at whieh 
time the balance realidable was Rs, 16 7.0, 
an application was:made that Alleah Dad, 
the anole of the minors,:ghould be appointed 
their guardian and that their house should ba 
sold. This was.not asecmpanied by an affid- 
avit. Notise was duly served on 3let 
Désember 1907 on Allah Dad butin spite of 
this be did not appear from first to last, In 
accordance with the application the house 
belonging to tbe minors was attached 
and was eventually sold. On 27th April 
1908 the decree-holder was given рег: 
mission to bid and he being the only 
bidder the house was knocked down {о 
him on 6th August 1908 for Rs. 22 out of 
whieh, after dedusting the desretal money 
and the eosts, Re, 1.1-9 were deposited in the 
Treasury end bave presumably lapsed as 
there із nothing to show that’ the sum was 
even withdrawn by Ailah Dad. This sale was 
confirmed on Gth October 1908 but before 
sonfirmation, the Hxesntjng Court cent 
notiss ta A)lah Dad on 8th August 1£08, 
requesting him to appear on 4th Oatober 
1908 and state whether he воп not рву 
of tbis small decree without allowing the 
iroperfy to be sold. Sə-'far from paying 
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any attention to this notjee, on 27th May 
1510, or rome 18 months after the auction, 
he purehased the house himself from the 
deoree.holder, А euit waa instituted 
n 12th Februsry 1920 ty the sons after 
atlaining their majority and a deeree was 
piven by the Trial Court. The appeal to the 


‘District Judge was accepted, and the anit 


was dismisced on the finding that, although 
there was a strong presumption that the 
guardian bad neted іп oollusion with the 
decree-bolder and although it was slear that. 


‚һе had neglected his duty, seetion 47 of the 


Civil Prceedure Code and Article 12 of tha 
Limitation Aet barred the suit. The only 
questiors to be decided on sseond appeal are 
whether section 47 of the Civil Procedure 
Ccde applies and, if not, whether the case 
ia governed, by Artisle 12 or Article 144, 
Counsel for the appellants relies on Chotha 
Ham v. Karmon Bai (1) and Nusrat Ali v. 
Sakina Begam (2) while Ccursel for the 
respondents quotes. Gulzars Lal v. Madko Ram 
(3) and Munnu Lal v. Ghulam Abbes (4) 
and Imam Din v. Furan Chand (5), Guleart 
Lal v. Mudho Ram (8) bas been dissented 
fiom iu Ehagweti v. Ватості Lal (6) and 
in both Munnu Lal v. Ghulam Abbas (4) апа. 
Imam Din v. i uran Ohand (5) the only point 
before the Court was whether the non-obrer- 
vanee of the rule preccribirg that an gffidavit 
shall assompany the application for guardian 
invalidates tke enbeequent proeeedings 
where the guirdian has aeted on behalf of 
the minors. Here the guardian has not 
asted as held by the District Judge. Ha 


bas shown eonsiderable negligence and there 


вап be no doubt that he conid have arranged 
to avoid the auetion-sale of the house for 
the outstanding (amount) of the deeree 
was Rs, 16.7.0 only. Not only did he pay . 
no attention to the notise on 8th July 
1903 and failed to appear when specifieally 
invited todo sc, but he himself purebased 
tbe property 18 months later for very ^ 


(1) 44 Ind. Cas. 169; 8 P. В. 1018, 

rad Ind: Сая, 480; 121 Р. В, 1919; 78 P. L. R. 
19* 

m 26 А, 4471 А. W. N. (1904) 61; 1 A, І. J. 05. 

14) 6 Ind. Cas. 788; 82 A. 287; 12 Bom. L. В, 489; 
11 O. L.J. 557; 14 C. W. N. 744; 8 М, L. T. 67; 18 О, 
©. 123; 20 M. L. J. 591; 87 I. A. 77 (P. C ә, ‚ 

(5) 55 Ind. Cas, 833; 1 L, 27; 84 P. L. В. 1920; 87 
P. W. В. 1920. 

(6) 1 Ind. Саз. 415; er Аа (FB) вА LJ 
11; M, D, T. 185, dE 
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nearly donble the prise realised at the 
arotion sale, The position being, therefore, 
that not only was the affidavit not put in but 
that no body asted for the minors or protest: 
ed tbeir interest, І think, it is slear that 
they never bseame parties and as they 
never besame parties sestion 47 cannot apply. 
' The seeond point is, whether Artiele 12 or 
1440f the Limitation Act governs the sase. 


Counsel for the appellants refers me:o - Purna ` 


Ohandra v, Bejoy Ohand (7) and Hira Sing’ 
v, Ghulam Qadir (8) and it is very clear that 
-where & suit is instituted by a stranger to 
the sale proseedingr, for this is what these 
plaintiffs are, inasmuch as they were never 
validly- made parties to the exesution рговев: 
dings, Artiale 12 does not apply, The suit 
is brought not ёо веб aside the sale which is 
merely vilable, but to have it. daslared 
that the sale in question was in its inseption 
pull and void against the plaintiffs, The 
suit, therefore, having been brought within 
12 years is within time and onthe soncar- 
rent findings of both the Courts as to the 
merits of the cse the plaintiff must sueceed. 
I, therefore, aseept the appeal and restore the 
order of the Trial Court, The defendants 
will poy the plaintiff's sosts throughout. 

в. D. м Appeal ассез ted. 

(7) 18 Ind. Cas, 859; 18 О. L, J. 18; 17 C. W, N. 
549. 

(8) 48 Ind. Cas, 399; 118 P. R.,1918. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Renz APPEAL No, 32 or 1920, 
. Mareh 9, 1921. 

Fveient :— Pandit Kanhaiya Le!, J, О. 
KUER BEHARI LAL—-PLAINTIFP — 
APPELLANT 
versus 
KALKA AND OTHERS— DEFENDANTS— 

. RESPONDE TS. 
Provincial Insolvency Act (III of 1907), вв. 16, 28— 
Insolvent tenant—Rents due after adjudication, whether 
ovable under the Act—Suit for recovery with leave of 
Insolvency Court, whether maintainable. 


Where,after a tenant is adjudged insolvent, his 
rent Talls into arrears, the arrears of rent so due 
stand on the same footing asa debt or liability in- 
énrred after the order of adjudication aud do not 
Gonstitite a debt provable under the Provinóial 
Insolvency Act, because the obligation or liability 
to pay the arrears did not arise till after the 
adjudication was made А suit, therefore, to 
recover such arrears is maintainable without the 
leave of the Iasolvency Court. [p. 550, col, 1.] 
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. Raghubir Singh v. Ram Ohandar, 12 Ind. Саз. 927; 
84 A, 121; В A, L. J. 1287, referred to. 


Appeal from a decree of the Additional 
Judge, Lu know, dated 30th Mareh 1920, 
reversing that of the Honorary Оероіу 
Collector, Lucknow, dated 24th Septem. 
ber 1319. 

Mr. Р.О Gupta, for the Appellant. 

Mr. Rojeshwart Prasad, for Raepondenta 
Nos. 1, 2 and 4, * 


JUDGMENT.—The anit which has givan 

rise to this appeal was filed by the plaintiff 
for the res»very of arrears of rent alleged 
to have bean due by the defendants, Kalka, 
Chheda, Baldeo aad Lil, who are the sons of 
Bhabhuti. Bhabhuti and Kalka wera the 
original tenants of the land. Both of them 
were ад jadged insolven!s on the 3rd Febraary . 
1918. Tha present plaintiff was one of tha 
creditors to whom a notiee of th3 application 
for insslveccy had gone, The arrears of rent 
now claimed were entered by Bhabhuti ала 
Kaika in their application’ for adjudication. 
In fast they had not fallen due till then. 
None of the ereditors provad his debts and 
no Reseiver was a pointed to take cha"go of 
the estate of the said insolven's, 
. The present snit relates to the arrears of 
rent of eertain land for the period from 
Kharif 1323 to the end of Rabi 1326 Fasli, 
The defendant, Kalka, pleaded znter alia that 
nosuit was maintainable against him without 
the leave of the Insolvency Court, That 
plea was disallowed by the Court of first 
instanee but asseptead by the lower Appellate 
Oourt whish dismissed the suit. 

Section 16 of the Piovinsial Insolvency 
Act (III of 1907), then in foree, prov dod 
that on the meking of an order of adjudica- 
tion the whola of the property of tha insolvent 
other than that exampted from attachment 
апі sale in ex3eutioa of a desreo would vest 
in the Court or in а Receiver appointed to 
take sharge of the same and that thereafter, 
ехозрё as provi led b; the Ac‘, no czelitor, to 
whom the insolvent was indebted in respest of 
апу debt provable under the Ас", would, during 
the pendency of the insolvensy procsàdipgs, 
have ару remedy against the property or 
person of t^e insolvent in respest of the dabt 
or c)mmencs any suit or othsr legal proceai- 
ing, excapt with tha leava of the Court and 
оа sich terns as the Oourt might impose. 
Sacin 98 proviles that, ezc3pt demands in 
tha nature of unliqu.dated damages ariaing 
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otherwise than by reason ofa contract or 
breach of trust, all debts and liabilities, 
present or fntore, eertain or contingent, to 


which the debtor is. subject when he ів ` 


adjudged an insolvent or to whieh he may 
beeome subjeet before his digaharge by 
reason of any obligation incurred bafore 
the date cf such adjadication, shall be deemed 
fo be debts provable under the Act. 

It is admitted that Kalka has not yet 
obtained his discharge. The question for 
consideration is, whether the arrears of rent 
claimed for the period subsequent to the order 
of adjudication san be deemed to bs debts 
provatle under the Ast or, in other words, 
whether the obligation to pay those rents 
arose before the date of the. adjudisation or 
after sueh dats. The obligation to pay rent 
is distingurshable from the obligation to 
pay the arrears of rent elaimed. Тһе arrears 
arose after the date of adjudisation, The 
liability to rent was based on the previous son- 
tract of tenaney; but. the obligation or liability 
to pay the srrears did not arise till after 
the adjodisation was made. The arrears of rent 
во due stard on the same footing as a debt or 
liability incurred after the order of adjudica- 
tion or the rates or taxes or wages or salaries 
of servants which become payable thereafter. 
Section 29 provides that the creditor may 
prove for a debt existing at the time the 
adjudication is made not payable till some 
time afterwards as if it were payable presently, 
Section . 8 specifies cages in which prio ity ia 
to be given in the distribution of the property 
of the insolvent and, among other cases, men. 
tions all debts dne to the Crown or to any 
Jocal authority ; and.all salaries or wages, not 
exceeding twenty rupees in all, of any clerk; 
servant or labourer for services rendered to 
the insolvent during four months before 
the date of the presentation ot the petition. 

If the Oourt or the Receiver takes charge 
of the tenancy of the insolvent and superine 
tends the cultivation of the land ireluded in 


that tenaney, the rent due on accourtof the: 


land would be & charge on the produce of the 
lind and the Receiver will be liable to pay 
those rents before appropriating the produce 
and distributing it among the scheduled credi- 
tors, If the Court or the Receiver does not 
take oba-ge of Ње sultivation and leaves the 
insolvent to look after the cultivation 
himself, it might still be open to himto 
take possession of the crop, provided an ar- 
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rangement is made for the payment of the 
rent due in respect of the same and such 
allowance is given for the support of the 
insolvent and his family as might be 
considered necessary. The rents which 
fall due after the making of the crder of 
adjndication cannot in any event be treated as 
debts existing on the date of the making of 
such an order because the liability does 
not arise till some time afterwards. -It is 
not a liability directly arising from the 
previous obligation and section 28, therefore, 
does not apply. 

It is further argued that the plaintiff is 
not ormpetent to commence the suit for such 
arrears of rent against the insolvent without 
the leave of the Ocurt whiob passed the 
order of insolvency. But the suit does not 
relats toa debt provable under the Act 
because the obligation to pay the rent arcse 
subsequently. Jn Reghubir. Singh v, 
Ram Ohandar (1) tbe question whetber a 
suit would lie for arrears of rent against 
an insolvent after he had been ad udieated 
as such was not raised or corsidered 

The appeal is, therefore allowed and the 
ease remanded to the lower Appellate Court 
with a direction tore- admit the appeal under 
its original number and to di-pose : fit after 
determining the other points invclved tbere- 
in in the manner required by law. The costs 
here and hitherto will sbide the event, 


W, С. А. Arpeal allowed. 
(1) 12 Ind. Cas. 927; 84 А. 121; 8 A, L. J. 1287, 





PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No 1530» 1921. ` 
June 16, 1922. 
Present :— Mr. Justice Coutts and 
Mr. Justice Adan i. 
Musammat SURAJ JOTE KUER alias 

Fibi ASHRAFUNNISSA—DErzspAsT No. І 

— ÁAPPELLAAT . 
versus ` 

Musammat ATTAR KUMARI——PLAINIIPE - 
— BEFPONDENT. 

Hindu Law—Dayanandis, whether Hindus—Hindu 
widow-— Conversion— Re-marriage—Forfeitwre of life. 
estate-—Hindu Widows’ Re-marriage Act (XV of 1856), 
s. 7, whether includes Hindu widows after conversion. 


A Dayanandi, that is to say, a follower of Pandit 
Dayanand Saraswati, the founder of the Arya, 
Samaj, is a Hindu. [p 554, col. 1.] 

Bhagwan Koer v. Bose, 81 C. 13; 80 I. A. 249; 7 О. 
W. N. 895; 5 Bom, L, R. 845; 18 M, L.J. 381; 84 P, 
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R. 1908; 185 P. L. В. 1908; 8 Sar. P. О. J. 543 (P. C. 
referred to. 

A Hindu widow after conversion and subsequent 
re.marrioge forfeits her rights to her husband's 
property [p. 558, col, !.] 

Matungini Gupta v. Ram Rutton Roy, 19 C. 289; Э 
Ind Dec (ns) 698 -F.B.), Murugayi v. Virama- 
pali, 1 M. 226; 1 Ind. Jur,:234: 1 Ind Dec. m.s.) 
149, Vitta Tayaramma v. Chatakondu Sivayya, 48 Ind, 
Сав 50; 41 М, 1078; 85 M. L, J. 817; 24M L. Т. 188; 
(1918) M. W. N. 625: 8 L. W, 480 (Е, B.), Mohamad 
Omar v. Man Koer, 40 Ind. Cas. 788; 21 О. W N. 906, 
Rasul Jehan Begum v. Ram Surun Singh, 23 C. 589; 
11 Ind, Deo. (м. в.) 892, Gouri Churn Patni v. Sita 
Patni, 5 Ind. Cas. 710; 140, W, N. 846 and Mitya 
- Madhav Рая ү. Srinath Ohandra Chuckerbutty, 8 О. 
І, J 549, followed. ~ 
` Abdul Aziz Khan v. Nirma, 21 Ind. Cas 385; 35 
A. 46: 11 A. L, J, 678, Har Saran Das v. Nandi, 1 А. 
880; А. W. М, (0889) 77; 6 Ind Deo. .N. в.) 688, 
Gajadhar v. Kaunsilla, Ind Cas. 764; 31 А 161568 
A, L. J. 107 and Mula v. Partab, 6 Ind, Cas, 116; 32 
A, 489: 7 A.L J. 417, disapproved. 

Seotion 2 of the Hindu Widows’ Re-marriage Act 
(ХҮ of ^56 inoludes all persons who being Hindus 
become widows. [p. 65^, col 2.] 

' The Hindu Widows’ Re-marriage Act applies even 
0 those sects of Hindus, in which widow re-marriage 
is recognised. The Act validates the marriage of 
a Hindu widow and still deprives her of her prop- 
erty, [p. 55%, col 1] 

; Even in the case of those classes of Hindus 
amongst whom widow re-marriage is recognised, 
a.. widow would lose her rights to her husband's 
property, unlessit is established affirmatively, that 
by custom the recongition of re-marriage carries 
with it the right to retain the deceased husband's 
estate, [p. 553, col, 7,] 

: Har Saran Das v. Nandi, 11 A. 880; A. W. М. (1889) 
77; 6 Ind. Dec. (м. в.) 088, Gajadhar v. Kaunsilla, 
1 Ind. Cas, 761: 31 А, 160; 6 A. L. J. 107 and Mula 
v. Partab, 6 Ind. Cas. 116; 82 A. 489; 7 А. L. J. 417, 
not followed. 

A Hindu widow's right to succession is based 
on the ground that she is half of the body ofher 
deceased husband and that she is capable of con- 
ferring spiritual benefits on him, When she re- 
marries she ceases to behalf of the body of her 
late husband. or ‘to be able to confer spiritual 
benefits on him and she becomes the wife and 
half of the body of her new husband, The reason, 
therefore, for her keeping the estate of her deceased 
husband disappears. [p, 652, col. 2.) 


. Appeal from a desision of the Subordinate 
dudge, Darbhanga, 

. Mr. Hos1n Jan, for the Appellant. 

, Messra, Suil Modhab Mullick and Naresh 
Ohandra Sinha, for the Respondent. 


JUDGMENT. 

" Courts, J. — This was a suit for declaration 
of title to and confirmation of possession of an 
eight-anna share in Tanzi Nos. 1300, '51l4 
and 2519 anda two anna-share in Taovzi 
No, 1803 in Мак» Usthua. 
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The facts are not disputed and are shortly 
as follows: The defendant No. |, Musammat 
Suraj Jotg Kuer, was the wife of Ramdhari 
Prasad, son of the plaintiff, Musammat Attar 
Kumari, After the death of Ramdhari Prasad, 
the defendant No, 1 left her husband's house 
and went tolive in the house of defendant 
No. 2, Muhammad Yasin, a Muhammadan 
whose mistress she became. Subsequently, 
she was converted to Muhammadsnism and 
was married to Muhammad Yasin. She, how- 
ever, sti)l retained the estate of her decewsed 
husbavdand this suit by her mother in-law was 
iustituted to’ resover the estate оп the ground 
that having.re-married she had lst all her 
rights in her deceased husband's property. 
Darivg the lifatine.of her husband both he 
and defendant No, 1 were Dayanandi-, that is 
to say, followers of Pandit Dayanand Saras- 
wati, founder of the Arya Samaj, and the 
qoestions which have arisen in this case are 
whether a Dayanandi is a Hindu, if во, whe- 
ther a Hinda widow belongiog to this sec: 
forfeits her rights to ber husband'a prcp. 
erty on re-marrisge, and whether a Hinda 
widow after conversion and subsequent ra- 
marriage forfeits her rights to her husband’, 
property. 1% has been decided by both the 
Courts below that а Dayanandi is a Hindu and 
that, in aecordanee with the Hindu Law, the 
widow of a Dayanandi after conversion aud 
reemarriage loses her rights to her hosband’s 
property, The saib has accordiagly been 
decreed and:againrt -thia decision defandant 
No. 1 has appealed, 

The questions tla: arise in this second 
appeal are the questions I hava indiaated ` 
above and I shall first deal with the question 
of whether a Hindu -widow after conversion 
and subsequent re-marriage forfeits her rights 
to her husband's property, 

So far as this Court is concerned, the 
matter is one of first impression but the ques- 
tion has arisen dices‘ ly in the High Courts of 
Calentta, Madras, Bombay and Allahabad, 
The decieions in Calsutte, Madras and Bom- 
bay are unanimously to the effect that in 
sush в ease в Hindu widow loses her property, 
whereas the Allahabad High Oourt has taken 
a direetly contrary view and 16 is contended 
by tbe laarned Vakil for the appellant that it 
isthe Allahabad view whieh is eorrect and 
the view which we ought to follow. The 
argument of the learned Vakil for the appe]. 
lant is based on the interpretation whish has 
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béen plased on &eetion 2 of the Hindú Widows’ 
Re-marriage Aet, (Aet XV of 1558) by the 
Allahabad High Court. The Hindu Widows’ 
Re-marriage Aot, it ia argced, desls with the 
ease of Hindu widows who had np to that 
time been held to be ineapable of contracting 
а ув1!й marriage; by that enactment sush 
marriages were legalised and the isu of 
such marriages was legitimatized, bet the 
old Hindu rule of law was ictainad that on 
re-marriage the widow lost her rightsto her 
deeeassd husband's property, for seetion 2 of 
the Ast enaets that "all rights and interests 
which any widow máy havein her decsased 
husband's property by way of maintenanca 
shall upon her re marriages cease and it shall 
be determined as if she had then died.” It is 
sontended that “widow” in this section вап 
only mean "Hindà widow” so that if a Hindu 
widow ohangas her religion aud besomes a 
Muhammadan she is no longer a Hindu 
widow and if she re marfies cestion 2 of the 
Aat does not apply and she does not lose her 
husband's estato. .Thia is the view whieh, as 
I have already said, has been adoptéd son. 
siatently in the Allahabad High Court and 
I need only refer to the last ease on the point 
Abdul Aziz Khan v. Nirma (1) which followed 
the previous decision of that Court. I miy 
mention in this connection, however, that at 
least one of the learned Judges who was a 
party to that desision in another базе, expres- 
sed a doubt as to the sorrastness of this view 
but did not dissent basanse of the long 


sourse of desisions in that Court. The 
Oelsutta High Conrt has taken an 
entirely different view whieh has heen 


expressed in the judgment of the majority 
in the Fall Baneh aase of Matungini Gup'a 
v. Ram Bulton Roy (2), І. that ease, on an 
infe:pretation of.sestion Z of the Apt, four 
of the learned Jadges who dec'dad that ars; 
held that it includes all widows who are 
‘within the scope of the Ast, thatis to say, 
all.  persón: who being Hindus become 
widows, and they say that it mast follow 
from this that if any :u3h widow marries 
shà is deprived of the estate which 
she inherited {ом her Hinda hustand, 
Prinsep, J., resorded а diseeating jidgmant 
beiag повіз fo adopt this interp-station of 
thé section and his view was the same ав that 
which һав beeù adopted in Allahabad. In 

(1) 20 Ind. Cas. 835; 35 А, 466, 11 А. L. J. 678, 

‚ (2) 19 0, 289; 9 Ind. Deo, (х, я.) 688 (F. B.), 
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Madras and in ` Bombay, во far аз tha intar« 
pretation nf the Act is вопвегвей, there has 
been а differenes of opinion amongat the 
learned Judgas, The wording of the 
section is ёпгјойв and 16 sertainly lends 
itself to the interpretation whish has been 
put проп it by tha Allahabad High Oourt 
and by the learned Judges who have adopted 
the same view, but the réaioning. of the 
majority of the Fall Bench of the Ca'eutta 
High Gourt appears to ma to be corréat and, 

in my opinion, section 2 of the Act inslides 
all persons who being Hindus besore widows 
and that any sueh widow if she re marries 
losss the éstate whish she inherited from 
her decsased Hindu husband. On thé intér. 
pretation. of the Statute alone, therefore, in 
my opinion, a Hindu widow who becomes a 
Muhammadan айа re mairies, lósós her right 
to ber husbánd'8 propeity. Büt even if this 
interpre'ation be wrong itis not suffisient to 
say that if the Ast does not apply a Hindu 
widow who sbanges her religion and re-marries 
rétains her decaas#d husbind’d estate: In 
such oiroumstanoss we are rélegitád in 
coming ёо a decision to the general ruls of 
Hindu Law and in regard to this I think 
there ean ba no doubt, 

A widow's right tə wusss:s'ón із based 
onthe gronnd that seis half of the body 
of her deceased husband and that she 
is capable of eonferring spiritual benefits on 
him. Whenshe re marries she ó3as68 to be 
half of tha body of her lats busband or to 
ba able to confer spiritual banefits on him and 
she beeomes the wife and half of the body of 
her new huaband. The reason, thérefore, for 
her keeping the estate of her deseased busband 
disappears. Formorly, by ehanging.her religion 
a widow lcat her estate but sinse Ast X X1of 
1850 this is not во. Although,however, shedcba 
not lose her estate by à changa of religion, it 
&eamselaarthat she must lose it by re marriaze 
when the whole reasonfor holding the estate 
disappears. Moreover, ordinarily, both nmder 
the Hindu Law and by the enastment, à Hinda 
widow on re-marriage loses her estate. If, 
however, the eontention of the learned Vakil 
for the appallant were воггесі, by doing 
another aet whith is repügnant.to Hinda 
ideas, namely, by becoming a Muhammidan, 
she would save her estate. It is difficult to 
sovcaive that this could bea sorrect view of 
the Hindu Law. 

Looked at from snother pointof view, the 
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wóntention is equally difflenlt. to aesept. The 
- estate whieh a Hindu widow has, she has from 
‘her deeeased husband and it-is distinstly 
limited in charaster, ons limitation being 
that she loses 16 if shere-marries. She san- 
not get a larger éBtate than she got. from 
-ber husband, yat it is suggestei that by 
shangivg her religion she does in fact 
enlarge her éstate inasmuch ав she san’ соп. 
tinue to hold it оп re-marriage. І ат unable to 
acc ipt this contention -and in support ‘of the 
view I have tak3à I would rafer to the da- 
cisions of Wilson, J., and Banerji, J., in the 
Tall Bensh decision in the ease of Maíusg:ni 
Gupta v. Ram Ruiton Roy (9), Thia view bas 
been assepted in the later cases of the Oal- 
catta High Court. The question has never 
béen sonsidered from the point of view of the 
general Hindu Law inthe Allahabid High 
‘Court, but the view I have ‘expressed has 
heen gonerally asasptel in Madras and 
Bombay. In all the Oourts then іп Which 
: the mater has been seonsidered from the 
standpoint of the general rola of Hindu Law 
it has b3en held that а Hindu widow aftér 
eonversion and subsequent re-marriage for- 
féits her rights to her husband's property 
and this 1з, in my opinion, the eorrest view of 
. the law. | 

Tt is next eontended thas, even if thie be 
to, if a Hinda widow belongs to в seet such 
as the Arya Samaj in whieh widow ra-mar. 
riage is alto wed she does not forfeit her rights 
to her husband's ргорзгіу on re-marriage. 
Jt ia, in the first place, urged that this sannot 
Ба аб because it would be anomalous for 
aüy sesh to approve cf widow re marriage 
and at the came time to depriva the widow 
who re-marries.of ber estate, The fast 
of an apparent anoma!lj, however, will hot 

‘establish the eorrestnéss of tha sonte1- 
tion puf forward and I may remark that 
this is exactly the position sreated by the 
Hinda Widows’ Ro-marriage Ast, The 
- marriage of Hindu widow has been validated 
but sha is eti'l deprived of her próparty. It ia 
tnext urged that the Hindu Widows’ Ramar- 
riage Асу doesnot applyto sec’s of Hindis 
in whic1 widow re-marriage in resognised 
aad that sonsequéntly section 2 of the Act 
dors rot apply. I am not prepared to 
acreot thia proposition, but even accepting 
it, the gasstion remains: * What role does 
apply ” ani і. гэ аф 11 weare thrown back 
Өң таў general rule cf Hindu Law which I 
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have discussed above. It may bethat eertain 
clssées of Hindus recognise widow re-marriagé 
either by eustom or as a tenet of their sect, but 
even where this is so it would be neeessary 
to establish affirmatively that this reeognition 
carriés with 16 the right to retain the deosas- 
ēd huesbánd's estáte, for to do so is against 
both the general rule of the Hindu Пат and 
against the provisions of the Statute. ( 
doubt whether in the cass of any elass 
amongst whom widow re-marriage is 


resognised it hai been established that 
this sarries with it the right to retain 
ths deceased husbind’s estate but ser- 


t ialy in this ease it ha3 not been proved, 
In support of the contention of the learned 
Vakil for the appellant we have b3en referred 
to the rulings in the eases of Har Saran Das 
-v. Nandi (3), Gajadhar v. Kaunstlla (4) 
and Mula v. Partab (5). Thereia no doubt 
that in the Allahabad High Oonrt the view 
conterdid for by the learned Vakil for the 
appellants has been general'y aeeepted, but 
in none of these cases has the general prin- 
ciple of Hindu Law been considered, It 
has merely been said that because sestion 2 
of the Aé& does not apply, therefore, where 
widow re-marriige із recognised, the widow 
does not lose her busband's property, 
but with dus respest to ths learned 
Jadges who desidel these saseg this does 
not  disposs of tie matter. If the 
Act does not apply we must. fall back 
on the general rule of the Hindu Law, and 
this is that a widow loses her property 
on remarriage. This is the view whieh 
has beeo taken in the other High Oourts 
and I wonli refer to the desisions in the 
eases of Murugayt v. Viramapali (6), whieh 
has been followed in а ceeries of eases 
ending with the вазе of Vetta Tayaramma v, 
Chatakondu Sivayya (7), Motamad Umar v, 
Man Koer (8), kasul Jehan Begum v. Bam 
Surum Singh (9), Gouri?Okurn Patni v. Sita 
Paint (10), and Nity1 Madhav Das v, Srinath 


Ohandra Ohuckerbutiy (11). 
(8) 11 A, 880. А. W. N. (1889) 77; 6 Ind, Dec, 
(x. в.) 688. 
7 (4) 1 Ind, Cas. 761; 31 A, 161; 6 А, L. J, 107. 
(8) 6 Ind, Oas. 116; 82 A. 489;' A. L.J. 417, 
(8) 1 M. 226; 1 Ind. Jur. 234; 1 Ind. Dec.(N. в.)149, 
(7) 48 Ind. Oas. 50; 41 M. 1078; 85 М. L. J. 817, 24 
M; L, Т. 188; (1918) М. W, N. 626,8 L. 1. 48) (P B.), 
(8) 40 Ind. Cas. 783; 21 C. W, N. 906, 
(9) 22 0. 889: 11 Ind. Dec. (х. s.) 292, 
(10) 5 Ind. Cas. 710; 14 C. W.N. 41, 
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' "The last sontantionis that a-Diyananii 
is not a Hindu. It is somewhat diffisult 
to defiae the term Hindu and there] are 
several easíe3s and sects who, although non- 
sonformist:, are still  elassed as Hiadus. 
I ean find no decision on the question of 
whether Dayacandis are Hindus. The est 
whieh approashes most nearly to the Day4i- 
nindie, however, are the Brahmos, and in 
the ease of Bhagwan Koer v. Boss (12) in 
which their Lordships of the Privy Coun. 
cil diecassed this quastion of whether Brsh. 
mos are Hindes or noi they hava said: 
“The learned Jadges of tha Chief Court 
examined the literafu-e bearing upon the 
Brahmo sosiety ; they had before them mtor 
important eviderea with refereroa to the 
Brahmos and the relation of thzir prince’. 
ples and their organisation to the  Hiadu 
system; and they seme to the o:nslasioü 
that a Sikh or Hindu by becom‘nz a 
Brahmo did not naeeatacily вөаве to belong 
to tha eonmunity in whieh he was born,” 
We may, therefore, now take it as settled law 
that.Brahmos are Hindus. Their creel is 
directed again.t easte and idolatcry and the 
objest of the founder, Raja Rammohan Roy, 
was to four d a роге monotheistis religion. Toe 
sect of Dayanandis was founded by Pandit 
Dayanand Saraswati aad it isncw kaown 
as the Arya Samaj and it too is dirested 
sgaiost sasta and idolatory bat they follow 
the Vedas; and as „Dr. Gcar in bis Hindu 
Code hes raid: “If the Brahmos are 
Hiodus the Arya Samajiats are more ao 
Fecause though professing to be monothesists 
they b.leve in the spremacy of the Vedas” 
(Gurs Hindu Code, 19.9, page 182, para- 
graph 302).  !n mr opinion there сап be 
no donb; that the Dayanandis are Hindas, 
This being so the defendant No. 1 in this 
ease was a Hindu, she continued to ba 
a Hindu up till the time she adopted the 
Mubammadan religion and for the reasons 
1 have given she has forfeited her right 
to her husband's esta:e on her ra- marriage. 
. * The ‘suit ha», therefore, been rizh'ly des- 

reed in both the Courts below and I woald 
dismiss this appeal with goats. 

‚ ADY, J. 1 ав гае, 

S.D. 8 | s 
| ‘Appeal dismissed. 

(12) 81 0.17; 30 L A. 249, 7 О, W. М, 895; 6 Bom, 
L. R. 846: 13 M. L J. 381; 8% P. R. 1903; 135 Р, L. R. 
1508; 8 Sar. P. C. 4, 643 (P. O.). 
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'" OUDH JUDIOTAL ‘COMMISSIONER'S. 
. COURT. i 
сохр Civi, АррвАт, No. 338 or 1921. 
З Dacember2,1991.. . 
Present ;:-—Mr, Lyle, А. J, C. 
SHEO LAIQ SINGH—Derenpant No, 1— 
‘APPELLANT : 
teraus 2: 
AUSAN SINGH anp onmens — PrAITIFNS— 


RESPONDENTS. 
Civil Procedure Code (Act V of 1903), Ө; ш, r 5—~ 
Pleader's duties and responsibilities—His appointment, 
determination of —Notice to Pleader, notice to client, 


When а Pleader acceptsa brief, it is his duty to 
attend to his client's interest throughout the pro. 
ceedings in the case unless his appointment be 
determined with the leave of the “‘oart by a writing 
signed by him or his client and filed in Court ' 

In an appeal filed by a Pleader, a notice of the 
date fixed for hearing was servad on him. On that 
notice, the Pleader made the following entry, "Tho 
appellant should be informed. He has his papers 
with him and has not left his address with me," ` On 
the date of hearing no body put in an appearance : 

Held, rejecting the appeal, that the appellant must 
be deemed to have had notice of the date fixed for 
hearing 

Appeal from a deviee of the Offisiating 
Sabordiaate Judge, Unio, dated the &7һ Jaly 
1921, modifying a desres of the Mansi, 
Parwa, dated the 28.h January 1221. 


JUDGMENT.—No one appears in support 
of this appeal. The apaeal was fled by Mr. 
Makan Lal Misra, а Plsader of this Court, 
and notise of the date fixed for hearibg was 
served on him On that по івз he has 
w.itten вв foll:we:— "Tae appellant should 
be informed, Нз has his papers with him 
a-d has not left bis addrass wish me." 
Taia is an extraordinary statement t» be 
made by a Pleader. When a Pleader aceepts 
a brief 15 із his duty to attend to his 
client's interest throughout the proosedings- 
in the case unlas his врооїоітазоё be 
determined with the leava of the Uoart by 
a writing signed by him or his elient and 
filed in Court, Rals 5of Order IIL of the 
Firat Schedule of the Civil Peosedure Code 
provides that any prosess ssrved on the 
Pleader of any party shail be presumed to 
bs daly sommunic.ted and made known to 
the party whom the Pleader represents and, 
unless the Court otherwise direet:, shall 
be аз effestual f.r all purpo:es as if the 
same had been given to ог served cn the 
party in person, As no appearanse has 
been made, though the appellant has had 
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notice of the date fixed, the appeal must Lala Fakir Ohand, for the Appellants, 








be and it hereby is rejected. Mr. N. О, Pandit, for the Respondent, 
А | 'JUDGMENT.—The  followiog pedigree 
CNH table is nesessary for the understanding of 

Appeal dismissed, . tbis appeal ;— 
7 ВОВА 
д — : | 
Jaura Musammat Bholi— 
Bakhta 
` 
` Ralla С Рі, Jamiat ` 
ii Wnzira 'adopted) 
| (dead: —Musammat Bhagwani 
(defendant) 
LAHORE HIGH OOURT. ` f- : 
Sscoxp Отуп AppeaL No 135 or 1918, Dhannu Ralla 
Desember 17, 1921, : S —— Е 
· Present: — Мг. Justiee Chevis and А ' plaintiffs, 

Mr, Justiee Campbell. ah ane А Р 
DHANNUN анр ANOTHER, MINORS, THROUGH The land in anit was gifted by Jaura either 
Musammat RALLI TABIR Өванрмотавк io Musammat Bholi or to her son Jamiat. 
— PLAINTIFF i— ÁPPELLANTS 16 is eontended that the statement in the 
versus lower Appellate Oourvés jadgment that 
Musammat BHAGWANI—DIFENDANT — Jamiat was the donee is inesrrao', but the 
REAPO` DENT. point is not material for our pre:ent purpose, 
` Custom— Proof —Gift—Re-marriage of widow in, Jamiat in any ease held the land and on his 
donee's line—Collaterals of donor, rights of. | death it went to Waz'ra, h's adopted son, 


SAP М А 

Custom must be proved by evidence and Courts DA after ы а aris ч „his widow 
cannot deduce the existence of one custom from that Mwammot Bhagwant, e plaintiffs sued 
of another. It is not the function of a Court to say for possession on the ground that Musammat 
what a custom ought to be, its duty is confined to Bhagwani by re-marriage had fo;feited her 
enforcing such customs as are shown to exist, (р. 656, rights in the estate, and that they as dessend. 


col. 1.] > Я 
The existence of а custom enabling the descend. ants of Jamiat, the donor, were entitled to 


ants of a donor to deprive the widow of the last susseed бо it оп tha extine'ion of the line 
male holder of the donee's family of her life-estate of the donee, ^N» eliim has been made by 


on her re-marriage cannot be presumed by analogy. the plaintiffs on the ground of their relation- 
А. person relying upon such a custom must prove it. ship to Jamiat 


[p. 556, col 2.] NS š 

The heirs of a donor may succeed eventually to The First Court dismissed the suit and after 
an estate gifted by their predecessor, but their в ramand the order was apheld on app»al by 
position is not necessarily the same as that ofthe the District Jad ge. The plaintiffs have pre. 


heirs to ап estate which has descended by succession А А 
from a common aricestor, The latter are members ferred a 898004 appeal with a cortifieate on 


of the family of the deceased male holder, the former the question of eastom, whether, if tha widow 
may not be, [p, 656, cols. 1 & 2,] of the last owner in the line of a donee re. 
The re-marriage of a widow means something marries, the land reverts to the donor's 


more to the members of the family than to stran- ү. ; 
gers, Such a marriage might seem to the lete- line in the presenee of daughters of the 


husband's family equivalent hh misconduct while by original donee. 
"s descendants it might only be ге А 

pan for Sethe кошын Ыы ul а Jamist appareatly had left daugthers but 
col, 2.] | Musimmat Bhagwaui was th» only defendant 

Second appesl from a decree of the Dis. and she did not in her plas aontest the suit 
trics Judge, Hoshiarpur, dated the 20:h on the grouad that these daughtars were in 
October 1917, affirming that of the Mamif, . ехізђепче. She denied that the property 
First Class, Garh Shankar, Distrist Hoshiar- belonged to Jaure and denied her own 
par, dated the 16th March 1916, ' ye-marriage ог unehastity, The question 
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whether the line of the donee was altogether 
extinet, was put in issue by the learned 
District Judge, for the first time, when he 
ordered the remand. 

Before sonsidering the effect, if any, of 
the existence : оѓ these daughters it i3 neces. 
sary to determine the question whether the 
remarriage of Musammat Bhagwani would 
entail reversion of the estate to the family of 
the original donor if there were no other 
representative of the deseendants of the 
dones. ‘The gift by Jaura has been held to 
be a fast, and the learned Distriet Jadge 
has alad held that the tie between Musammat 
Bhagwani and a man named Maya, with 
whom she is held proved to be living, 
amounts toa marriage. 

Ccuasel for the appellants has been unable 
to point to a single instanes of the widow of 
the last descendant of a donee losing her 
estate to the deseendants of the donor by 
re-márriage. He has asked us, however, to 
hold that this ia the evstom by infererca 
from ths following general rules of the 
Oustomary Law: — 

(1) when an owner of land dies without 
iesue his widow succeeds to his estate ; 

(2) this custom, at any rate in the case of 
Hinda tribsr, is derived from the widow’s 
right to maintenanee from the estate ; 

(8) the widow holds a life-estate with 
strietly limited powers of alienation in the 
presense of near agnatie heirs of her deaased 
husband ; 

(4) on her re-marrisge she 1.вев her life- 
ettate in favour of those agnatis heirs ; 

(5) on the eztinstion of the line of 
derobndànts of а donee the land gifted 
reverts to the male dercendants of the 
original donor. 

Tt is also argned that the descendants of 
the donor wculd have the same right to 
eontest alienations by a widow of gifted p rop- 
erty as would Бе ро: вазама in regard to 
other property by her busbaüd's àgnates, if 
there were dry, end that, therefore, the rols 
of reversion оп re-marriage must be taken to 
be the came. , 

Custom, however, must be proved by evi- 
deüce and Oócurts cannot deduee the existenes 
of one euitoin from that of ano:her. Is is 
not thé funetion of a Ocuct to say what a 
custom ought: to be, its duty is eonfired to 
enforc’ng sush епвісіп` as are shown to 
exist. 


The heirs of a donor may succeed | 


eventually to an estate gifted by their pre« 
decessor, but their position is not néaesaarily 
the same as that of the heirs to an estate 

whieh has dessended by snccession from a 
common ahcsstor. The latter are mambers 
of the family of the deseased mala holder, 
the former may not be. The re marriage of 
a widow means something more to thé 
members of the family than to strangers. 
Sush a marriage might seem to the late 
husband's family equivalent to miesoridust 
while by a donor's deresndants it might only. 
be regarded as an excuse for getting posses- 
sion of the land. In any ease, we are not 
prepared to say without positive proof that 
there is a austom applicable to the parties 
now before ns enabling the deseendante of a 
donor to deprive the widow of the last male 
holder of the donee’s family of her life-estate 
when she ге. marries. 

.It ie, therefore, ununecsmeary to considar 
othar points whieh might arise, suoh as the 
position of Jamiat’s daughters and the 
agnates of Wazira, Musammat Bhagwani’s 
Brst husband, who himself was an adopted 
son of or donee from Jamiat. 

The appeal fails ànd.is disniesed with 
costs, 


Z. Е, f 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT 


Frest Отип. Appear No. 81 oF 1921. 
December 23, 1921. 
Present:—Pandit Kanhaiya Lal, J, с. and 
Mr. Lyle, A. J. C, 
MUHAMMAD YAQUB KHAN —DREFANDART 
— APPSLLANT 
| terius Р 
MUHAMMAD SHAHID ALI KHAN— 


Pra1NTIXE— Ret PONDEST, 

Oudh Estates Act (I of 1869), s. 2— Will, require. 
ments of — Family agreement embodying testamentary 
insiructions—Family agreement, binding nature of— 
Construction of document — Document to be «nterpieted 
as a whole—Interpretation to be consistent, 
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À Willas defined by section 2 of the Oudh Estates 
Act is a legal declaration of his intentions by a testator 
with respect to his estate which he desires to be carried 
into effect after his death. It has to be in writing and 

' registered in the manner required by law. It need 
not be in any particular form. 14 must contain a 
declaration by the testator of his intention régard- 
ing the devolution of his estate after his death, 
[p./659, col. 1] 

In. all cases the primary duty of a Court is to 


ascertain the true intention of the testator from an - 


examination of the entire Will, The Court is in fact 
entitled to put itself into the testator's chair and 
say what, having regard to the language used in the 
different clauses when read together, his intention 
was. [p. 559, col, 2.] 

1f a consistent interpretation can be placed on all 
the clauses of a document it should be adopted in 
preference to any other which might lead to incon- 
sistent results, |p. 559, col, 2.] 

A family settlement is binding on the parties 
thereto because the object of such settlement is the 
reconciliation of existing differences and the avoid- 
ance of future disputes |p. 561, col. 1.1 

Khunni Lal v. Gobind Krishna Narain, 10 Ind. Cas. 
477; 33 А. 856; 15 О. W. N. 545; 8 A. L.J. 552; 18 0. 
L. J. 876; 18 Bom. І, Е. 427; 10 M. L. T. 26; (1911) 
1M. W. N. 482: 21 M. L. J. 645; 88 I. A. 87 (P. C.) 
and Gandharp Singh v. Nirmal Singh, 54 Ind. Cas. 
825; 22 О. О. 300; 6 О. L. И, 529, referred to. 

. Three brothers K., M. and A. entered into a family 
agreement which recorded that they would have no 
© power to make a gift or Will of their properties in 
favour of any person other than their children and 
* wives of equal status, (aulad waazwaj najib-ut-tarfain), 
that after they died their najib-ut-tarfain children 
and widows would be their heirs and representatives 
and that children and widows as were not naji-ut- 
tarfain would be entitled only to maintenance. But 
thatif any of them died without najib-ut-tarfain 
issue, then their issue who were not najib-ut-tarfain 
would inherit, This agreement was duly signed 
„апа registered А. died childless and the question 
was whether the above agreement constituted a Will 
on the part of 4, whether it was binding on all the 
brothers and if so what interest in 4.’s property was 

, taken by his najib-ut-tarfain widow : 


Held, (1) that the agreement constituted a valid 
Will on the part of А. as it satisfied all the require- 
menta of a Will under section 2 of the Oudh Estates 

‚ Act to which the parties were subject; [p 560, col. 1.] 


Hurpershad v. Sheo Dyal, 8 I. A. 260 at p. 276; 26 
- W. R, 56; 8 Sar. P. C. J. 611; Bald. 25; 8 Suth, P. C. J, 
804; Rafique & Jackson's P. 0. No 41 (P. О.:, Haidar 
Ali v. Tasudduk Rasul Khan, 18 0. 1417 I. A. 82; 5 
‚ Sar, Р. С. J. 529; 9 Ind. Dec. (м. s.) ! (P. C.), Balraj 
Kuar v. Mahadeo Pal Singh, 44 Ind. Cas, 59; 20 О. C. 
860; 4 O. L. J. 589, Kalian Singh v. Sanwal Singh, 7 
A. 168; A. W, М. (1884) 837; 4Ind. рес. (х. в.) 878 
and Mathura Das v. Bhikkan Mal, 19 A. 16; A.W. N. 
(1896) 171; 9 Ind, Deo. (м, в.) 11, referred to, 


‚ (2) that by the family agreement all the brothers 
relinquished their rights of succession to each other 
which they had under the Oudh Estates Act and 
that the agreement was binding on them as well as 

„on all persons claiming through them; [р, 660, col. 2.] 


(8) that under the Will of А, his widow succeeded 
to his property absolutely with full power to 
bequeath it to any person she liked, [р. 659, col. 2.] 


Appeal from a decree of the Subordinate 
Judge, Rae Bareli, dated the 8th Maroh 
1921, ў 


Мг. Хата Ullah, fcr the. Appellant, 
Mr. M. Wasim, for the Respondent. 


JUDGMENT.—The dispute in this case 
relatcs toa 6-pies share of en estate compris- 
ing a 4-annas share out of 17 villages, forming 
the Pahreman estate. The estate is entered at 
No. 197 of List I ard No. 67 of Liat ТЇЇ ар. 
pended to Act I of 1869. Karam Ali Khan 
held з 4-annas share in the said estate. Не 
had three brothers, Ahad: Ali Khan, Muzaffar 
Ali Khan and Raza Ali Khan, Raza Ali Khan 


' died leaving a widow, Musammat Umrao Bibi, 


There were apparently some disputes between 
Karam Ali Khan and his brothers about the 
estate. On the 25th February 1884 Karam 
Ali Khan, Ahad Ali Khan and Muzaffar Ali 
Khan executed an sgreemeut under which 
it was arranged that the 4-annas share held 
by Karam Ali Khan in the estateshould be 
divided into 5 equal parts cf 9 pies 12 ktrants 
each, one part going to each. of the three 
brothers, one ‘part to theirt: mother, Musam- 
тесі Munni Bibi, who was then alive, for her 
Jife with reversion on herdeath in favour of 
her sons and the fifth part to Musammat 
Umrao Bibi,the widow of Raza Ali Khan, 
with & power to devise the same in writing 
in favour of any one of the three surviving 
brothers of her husband whom sbe might 
choose. Out of the 9 pies 12 kirants 
allotted to Ahad Ali Khan, 3 pies 4 татів 


-were given to his wife, Musommat Hashmat 


Bibi, for her life with reversion to Ahad Ali 
Khan and his pereonal heirs (warts zati). 
Musammat Munni Bibi died in 1890 and in 
accordance with the agreement her share 
was equally divided among her thrae surviv- 
iug sons, Ahad Ali Khan thus became. the 
owner of a 9 pies 12 kirants share and 
Karam Ali Kban and Muzaffar Ali Khan 
became the. owners of а l2.pies 16 krrants 
Share each.  Muzaffar Ali Khan died 
in 1895 and his share devolved on his 
two surviving brothere, Karam Ali Khan 
and Ahad Ali Khan. The share of Ahad 
Ali Klan thus amounted to 16 pies, 
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‘Abad Ali Khan sold his entire share in 5 
‘villages. He also gave his share іп а sixth 
village to his wife, Musammat Bandi Jau, Нэ 
bad thusa 16-pies share left in 11. villages. 
Не died cn the 4th April 1911 leaving two 
widows, Musammat Haslimat Bibi and Musam- 
.mat Bandi Jan, surviving bim. Musımmat 
Hashmat Bibi was an аМе biradri wife. 
Musammat Bandi Jan is said to have been a 
prostitute whom he had married. „Оа his 
death mutation of names was effected in res- 
.pest of the said 16-pies share in favour of his 
two widows in equal shares.  Musimmaí 
-Hashmat Bibi subsequently transferred her 
original 3 pies 4-kiraní share in 17 villages 
along with her two pies ont of the, 8-pies 
abare in. 11 villages to her sister's son, 
«Mustafa Khan, keeping only a 6-pies share in 
the 11 villages to herself. ` 
Musammat Hashmat Bibi died on tbe 25th 
Octotber 1919, On her death the defendant- 
appllant, her brotber's son, who was her heir 
-under the Muhammadan Law, obtained 
possession of the said 6-pies share and act 
mutation of names effected in his favour. 
The plaintiff respondent is the econ of в 
danghter of Karam Ali Khan. He bases his 
‘claim to that share on a Will exeented by 
:Karam Ali Khan on the 12th September 
.1918. His eontention is that Karam Ali 
Khan succeeded to the entire property left by 
‚ Ahad Ali Khan: under section 22 of Act I of 
1869 in preferenee to Musammat Hashmat Bibi, 
his widow. The defendant-appellant, however, 
contends that by virtue of elaure 11 of -the 
agreement of the 25th February 1884 
Musammat Hashmat Bibi besame entitled to 
the entire property left by Ahad Ali Khan on 
this death and that Karam Ali Khan was 
excluded from inheritanca and had in any 
event no title to the property in question. 
The learned Subordinate Judge found that 
.slause 11 of. the sgreement cf the 25'h 
February 1884 operated as a testamentary 
disposition by Ahad Ali Kban of his, share 
in favour.of his wife, Musammat Hashmat 
Bibi, . but notwithstanding that finding 
Һе desreed the claim on the ground that 
Љу virtue of that disposition she was not 
entitled to anytbing: more than а - life 
interest ord that Karam Ali Khan had в 
‘vested ioterest therein, whieh devolved 
on his death on the plaintiff-respondent. 
‘The defendant appeals. p 
. ‘The first question for consideration is 


whether clause 11 of ihe agreement of the ` 
25th February 1824 operated as a testamentary 
disposition by Ahad Ali Khan in favour of 
his wife, Musammat Hashmat Bibi, giving 
her an absolute estate in the property left by 
him at the time of hia death. It anpears 
that after the agreement of the 25th F bruavy 


.1834 an attempt was made by Karam Ali 


Khan to resile from it, but a suit was filed 
by Ahad Ali Khan for resovory of possession 
of the property awarded tə him, whish was 
desreed on the 18th Auguat 1884 (Exhibit 
A-1). In that suit it was held that the 
agreement was binding and enforceable. 


Paragraph 2 of tha agreement described 


tha manner in whioh the 4-annas share of 


, the estate was to be divided and ment'oned the 


I'mited rights which Musammat Munni Bibi, 


‘the mother of the executants, and Musammat 


Umrao Bibi, the widow of Razı Ali Khan, 
and Musammat Hashmat Bibi, the wife of 
Ahad Ali Khan, were to pors3ss in the shares 
respectively allotted to them. Paragraph 5 
stated that Karam Ali Khan and his brothers, 
who were parties to the agreement, would 
have no power to make a gift or Will in 
favour of any person other than their children . 
and widows of equal status (aulad wa ozma) 
najib ut tarfain) but they would ‘not: be 
debarred from alienating their persona) 
shares by sale or mortgage in case of neees sity. 
Paragraph 10 deseribed the manner in'whish 


. the lambardart of the 4-annas share’ of -tbo 


estate was to devolve. Paragraph 1l stated 
that after them their naitb-ut-tarjatn ehildron 


„and wives (ашай wa azwaj) shall be their 
. heirs and representatives in respest of their 


Shares and such of their shildres and wives, 
аз were not najtb-ul-farfatn . would only ba 
enti led to maintenanse as against the naitb- 
ut farfaín ones, and that if any eo sharer 


„was devoid of majibut-tarfa^n issues then 


those who were not najibul-tarfatn would be 
entitled to get his share. The decision of the 
appeal turns on the eopstruction to be plased 
on the laat clause in the light afforded by tha 
language used inthat clause and the other 
parts of the agreement. 

It is not disputed that Ahad Ali Khan 
was the next younger borther of Karam Ali 
Khan ani that in respeet of the share 
assigned to him by the agreement he was 
governed by section 22 of Ast Tof 1863. If 
thera was no testamentary disposition by 


Ahad Ali Khan and no family arrangement 
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binding on Karam Ali Khan exleuding him 
from inheritanee in the preseuse of Musammat 


.Hashmat Bibi, the widow of the former, 


‘Karam Ali Khan would hayes been entitled 


о the share left by Ahad AH Khan at the 
-time of his death under sestion 22, clause (6), 


read with rection 14 ofthe Ast, A Will is 


defined by section 2 of that Ast as a legal ds- 


Ре earried into effeat after his death. 


elaration of his intentions by a testator 
with respeet to his estate, whieh he desires to 
It has 
to be in writing and registered in the manner 
required by law. Jt need not be in any 
particular form. It must contain a deelara- 


‘tion by. ths testator of his intention regarding 


the devolution of his estate after his death. 
The declaration made in paragraph 11 of the 


agreement says: —. Afterus ournjit-uf-tarfain 


shildren and wives sha!l ba our heire, and 
representatives in теврезё cf cur shares and 
sash of our.ebildren and wives as be not 


najib.ul-iarfain shall be entitled to.main- 


tenanse only as agaiast najib-ut-tarfain oues." 


‘It gives preferenee to-najiteut-farfain shildren 


and 
4a*f iin issues and non-afle biradri wives. 


ahle.biradr$ wives ‘over non-na:ib-ut- 


{һе ваше time it declares that the former 


ghall in the firstinstanca ba the heirs and re- 


»presentatives of the executants after their 


deaths in respeet of their shares in the estate, 
The. declaration of-the intention is there:;The 
time when it is ‘to take effect is also men- 
tioned The persons in favour of whom ‘the. 
deslaration is made are also speeified by a 
description of the elass to which they are to 
belong. The manner in whish the distribu. 


‚оп is to be made .between the wives and 
chilaren, so taking under the Will, is not 


stated, but that diffienlty does not here arise, 
because 15 is admitted that , Abad, Ali Khan 


‘left no ehildren na:ib-uí tarfain or otherwise, 


Musammat Hashmat Bibi 


t 


survivmg him but had only two wives, 
and Musammat 
Bandi Jav, who survived him, The former 
was an ahle biradrt. wife, the latter was not. 
The devises must, therefore, take effect in 


‘favour of Musammat Hashmat Bibi and she 


became consequently entitled to the property 
eomprised іо the agreement, which her hus- 
band left at his death. 

‘lt is argued on behalf of the plsintiff- 
respondent that clause 5 of the agreement 
gives no power to the exesutants to make a 


‘gift cr Will in favour of any bat the children 


‘pnd wives of equal status and that if elauso 


At: 


11 be treated as a testamentary disposition 
by them in favovr of children and wives of 
equal status and in their absence in favour 
of the children, born of non-najib-uf-farfain 
wives, an ineonsisteney would bs created 
whish the executants could never have son- 
templated, But the agrsement must be raad 
аз а whole; and if a consistent interpreta. 
tion san be plased on all the elauses, it 
Shovld be adopted in preferenee to any other 
whieh -might lead to ineonsistent results, 
Clause 5 evidently refers to cireumatanees 
where there are ehildren and wives of cqual 
status and also of an inferior status. It 
debars the exeentants from making a gift ог 
Will in those sireumstanees in favour of any 
but the ehildren and wives of equal status, 
for the same intention runa in elanse 11 
also, where preferenee is given to najib-ut- 
tarfain children and wives over non najib ut- 
tarfain ones but the latter are not absolutely 
ereluded. In all eases the primary:duly of а 
Court is to aseertain the true iatention of the 
testator from an examination of the entire 
Will, The Court is in fact entitled to put itself 
into the testator’s ehair and sey whether, 
having regard to the language used.in the 
different elausss when read together, hia 
intention was to debar non najib ut-tarfain 
Absolutely from reseiving the benefit-of a 
gift or Will or only relatively when.najib-ui- 
tarfain ebildren were ‘also in existence. 
There was а non але Вга ‘wife here in 
existenee, whom M«usammat Hashmat Bibi 
allowed to remain in possession of an 8-pies 
share, but by virtue of clause 11 Musammat 
Hashmat Bibi had beeome entitled to 
the entire estate as the sole ahle.biradri 
wife of Abad Ali Khan and it was 
open to her to forego any portion of it in 
favour of Musummat Bandi Jan. А special 
‘provision had been made for the maintenanse 
of Musammat Hashmat Bibi during the 
lifetime of Ahad Ali Khan by the grant of a 
3 pies 4 ktrants share to her for her life, 
because Ahad Ali Khan had married a 
prostitute who was living with him. Where 
it was intended by the agreement to give the 
females, including the mother of the execut. 
ants and thee widow of Raza Ali Khan, а 
limited interest, the agreement spesifieally 
said so. Where it was intended to place no 
such restriction no limitation was mentioned, 
The devise in favour of Musammat Hashmat 
Bibi was absoluto and clause ll eannot bg 
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read as preeoribing a lne of inkeritance 
varying the ordinary rule of succession. А 

In Huryershad v. Sheo Dyal (1) a declara- 
tion made by а żaluqłlar in regard to the 
devolution of his estate after bis death in 
reply to certain enquiries addressed to him 
by the Government was held to amount to a 
testamentary disposition whieh he intended 
to be earried into effect after his death. In 
Haidar Ali v. Tasaddu* Rasul Khan (2) 
a written statement made by a éalugqdzar in 
reply to enquiries made by the Government 
regarding his euccessisr. was» treated as а 
Will within tbe meaning of sestion 2 of 
Act I of 1569. In Balraj Kuar v. Mahadeo 
Pal Singh (3) & document signed by а person 
sontaining relevant particulars relating to the 
history of his estate and a deelaration as to 
who.was to be his висзөвтог іп pursuanca of 
an advertisement appearing in a paper, 
anrouncing the intention of the advertiser to 
preparea compilation, showing the family 
history of the Talugdars of Oudb, was treated 
for the purposes of Hindu Law as а testament- 
ary deelaration by him of his intention with 
respect to his property, whieh he desired 
to be carried into effect after his death. In 
Kalian Singh v. Sanwal Singh (4) and 
Mathura Das v. Bhikhan Mal (5) testament. 
ary statements in official papers were simi- 
larly heli to dperate as Wills. 

Muiammat Hashmat Bibikal relied on the 
agreement cf the 25th February 1884 in the 
mutation proceedings whieh were instituted 
after the death of Ahad Ali Khan. She 
subsequently filed а suit for dower in which 
she eliowed a reduction on account of the 
ith share to which she was entitled under 
the Muhammedan Law, bat, in view of the 
fact that Karam Ali Kban wes denying her 
title tothe estate, her desire to sue for the 
ricovery of ker dower which was in any case 
secured before her olaim became barred by 
limitation ean easily be understood. She was 
in pos:eseion of tbe es‘ate of her husband 


(1) 81. A 250 at p. 276; 26 W, R. 55; 8 Sar. Р. 0. 
7.611; Bald, 25; 8 Suth, Р, О, J. 304; Rafique & 
Jackson's P, C. No. 41 P. CS, 

(2) 13 0; l; J7 L A. 82; 5 Sar. B.C, J. 529; 9 Ind. 
Deo, (х. в) 1. 

(8) 44 Ind. Cas, 59; 20 О. C. 360; 4 О. L. Т. 589. 

(4) 7 А, 163 (P. О.); А. W. N. (1884) 387; 4 Ind. 
Dec. (к. в.) 878. 

(6) 19 -A. 16; A. W. М. (1826) 171; 9 Ind. Dec, 
(к. в) 11, 


'jejotly with Musammat Bandi Jan; but the 


- possiblity of Karam Ali Khan seeking to 
.dislodge ber from her possession had not 


eeased, when the suit fordower was filed. She 
only wanted ta atrengthen her hands by 
having a second string to her bow and it 
eannot be legitimately 8113 that by allowing 
a relustion from the dower tothe extent 
of the shara of the estate to whish shb 
would have baen entitled under tha Maham- 
medan Law she surrendered her rights under 
the agreement or testamentary disposition of 
the 25th February 1884, . . 

The learned Ocunsel for the plaintiff ге. 
spondent does not contest that if elanse 11 of 
the agreement opsrates as a testamentary dis- 
position in her favoar she would bs entitled 
fo an-absolate estats. На’ als» does nct 
contest that on thas interpretation Karam 
Ali Kban wonld not be entitled to any 
ves'ed interest in the shara left by Ahad 
Ali Khan. The defendant-appellant is the 
rightful beir of Musamma! Hashmat Bibi, 
and the plaintiff respondent, who elaims 
through Karam Ali Khan, has no right to oust 
him from his рсвзгвзізр. 

The nezi quəstion for soniideration is 
whether the p'aíntiff-respondent was excluded 
from inhsritanos in the pressnseof Musammat 
‘Hashmat Bibi by the agreement of fami'y 
settlament, aforesaid, and if so, hai he any 
righf to bring the suit. The effest of clauas 
‘11 oftha agreement was that the share of each 
of the exeentants wasto devolve on his death 
on his wives and children, who were пај ut. 
iarfain, to the exclusion of others, and 
tkat each of them agreed to the exelusion 
of himself, if the other left persons of tha 
elass mentioned in alause 11 in existence at 
the time of his death. In other. word», 
Kiram Ali Khan agreed to forago his right 
under section 22 of AotIof 1869 as tha 
brother of Ahad Ali Khan to suesesd to | 
his share, if Ahad Ali Khan left a widow, ` 
and it is поё open to him or ‘to the 
plaintiff.respoudent, who slaims through him, 
to go behind that agreameat in order 
to claim a right which was surzendered 
at that time, Ag explained in Khunni 
Lal v. Gobind Krisina Narain (5) 


(6) 10 Ind. Cas. 277: 33 А, 353: 15 О. W. N, 545; 8 
J. 554,13 С.Һ. 4. 475; 18 Bom. L. R. 427; 10 

5; (19117 1 M, W.N. 432; ФМ, b, J. 645) 
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And Gandharp Singh v. Nirmal Singh (7) 
В. family Settlement is bindicg on the parties 
thereto because the objest of such settlement 
3s the resoneiliation of existing d ff:renees 
and the avoidance of future disputes, It 
has already been pointed ont that the agree- 
„ment was held to ре binding and euforeeable 
in the previous suit to which Karam Ali 
Khan and Ahad Ali Khan were parties. 
Af Karam Ali Khan then agreed to -his 
.exslusion in the presense of tho widow of 

` Abad Ali Khan he had no right whish he 
ооа hava eonveyed to the plaintiff- 
respondent, 

‘It is unnesessary tn consider whether 
;Musvmmat Hasbmat Bibi was also entitled 
to alien for ber dower. 

.F.The appeal is, therefore, allowed and the 
,slaim of the .plaintiff-respondent dismissed 
with sosts throughout, 

Ms H. 


| "a Appeal allowed. 
(7) 54 Ind, баз, 325; 22 О, 0, 300; 6 О, І, J. 529, 


' „and died in 1841. 


PRIVY COUNCIL. 
, APPEAL FROM THE ÜALourTA Hien Court. 
. Desember 20, 1921, 
.Present : — Lord Buckmaster, 
Sir John Edge, Mr. Amesr Ali \ 
‚апа Sir Lawrenee Jenkins, 
Я -GOPAL LAL SETT— APPELLANT 
‚ tersus ' 
PURNA OHANDRA BASAK AND ornprs— 


RESPONDENTS 
Hindu .Will— Construction—-Provision, for wor ship 
of family idols —No gift to idols -Shebaitship—Destinas 
‘tion ‘of property—Res dndicata. 


The Wil ofa Hindu testatrix was addressed to 
‚дег grandson and directed that out of the income of 
‘certain specific property, he should perform the 
worship of the family idols and that the balance of 
tthe income should be divided between the represen- 
,tatives. of the three branches of her own family, 
"There waa no provision for the worship of the idols 
after thedeath of the grandson. On the depth of 
the grandson, administration proceedings were 
taken and.it was decided ‘that ont of the produce of 
the houses belonging to the estate of the testatrix, 
the worship of the idols should be . performed and 
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that the surplus should be paid equally to the threc 
branches of the family. This was adopted in a 


decree of 1888 to which the respondents’ branch was 
а part: 


y: 
Held, 1) that there was no gift of the whole ргор« 
erty to the idols: [р 543, col, | 


(2) that no heritable shebastship was established; 
Гр. 569, сої. t.] 


(3) that the representatives of the three beneficis 


caries under the Will were entitled to the residue abso» 
lutely and in equal shares: [p. 563, col. 1.] 
(4) that tlie gift being a private trust section 02 of 
Civil Procedure Code did not apply and, therefore, thé 
establishment of a scheme for its administration was 
inappropriate ; and [p. 664, col. 1] 
15! that the order in the administration suit was 
binding on all the parties and operated as res judicata, 
[p 56s, col. l; p 585, col, 1.] 


Peareth v Marriott, (1888) 22 Oh. D. 182 at p. 


191:48 L. 7.170; 62 L.J. Oh. 221; 81 W. В. 68, 
followed. 


Oonsolidated appeala from a deeree of the 
Calcutta High Oourtin its Ordinary Oivil 
Jurisdiction, the anit having been heard by 
‘a Special Division Bench of two Judges 
io avoid the necessity of an appeal to the 
Appellate Juvisdistion of the Court, ' 


: FAOTS.—One Gobinda Chandra Basak, a 
Hindu governed by the Bengal Sehool of 
Hindu Law, died in 1£10. He had two wives, 
Kanakmoni and Bhaggobati and had ehil- 
dren by both. Bhaggobati alone survived 
.her husband. She exesuted & Will which is 
the subject-matter of the present litigation 
The Will was addressed 
to her grandson, Udoy Chand. The respond- 
.ents represent .the branch of the children 
of Gobinda Chandra by Kanakmoni, 

The provisions of the Will and the history 
relating to the oonduet of the parties are 
fully set out in the judgment of Judicial 
Committee, 

The present suit was brought by- the 
fst respondent for the construction of the 
‘Will and for a declaration that he was 
entitled to the shebattship of the family 
idols. ; 

. The Division Bench. of the High Oourt 
whioh tried the suit, held that the respond. 
ents were not heirs of Bhaggobati and had 
‚по right to the shebatish?p ; that no heritable 
right of stebaitship was eonferred upon 
Udoy Ohsnd by the Will; that the suseession 
to the shebatisiip opened on the death of 
.Udoy Chand; that the appellant Gopal Lal 
‘Sett ard his brother were not entitled to 
succeed to. the shebattshtp and the properties. 
They dirested that sertain acsounts should be 


"nr 
p 


been trcught, 


Law. 
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taken, and that а seteme should Бе cubmitted 
for theapprovil cf the Осо by the pr! sons 
declared to be sheb- sts for earryirg cut the 
religious trusts of tFe Will. 

Mersrs De Gruyther, К. O., Denne К. On 
Ramscy and S. О. Chou huri, tor the Appel- 
lant. 

Sir George Lowndes, К, О, Mestre. Нат Кез 
and Dubs for the Respondents representing 
the deccendants of Kanakmori, 

Mr Upjohn, E. 0 , and Mr. Frown, fcr the 
Responderts represert ng the deecendants of 
'Bhar gobati. 

Mr. ат for Khoka, a minor respondent, 
through his guardian ad tem, 


JUDGMENT, 


Lonp EvoszMAtrEE.— The history cf the 
litigation of which there appeals form part, 
extending over в p-ricd of riz'y.Bve yearr, 
bas keen earefolly and minutely ¢xamired 


in: the .judgment of the learned Ju ge of 


the High Court of Judieature a: Fort Wiliam 
in Bengal, from whieh these appeals bave 
Their Lordéb'rs, th refore, 
do rot propose to attempt а r petition of 
the fasts, exeept so far ouly аз may b» neees- 
sary to explain the reasons for-the opinion 


‘they. have formed. 


: Several qnestions of interest and of im- 
portance have irdeed been raised and argued 
проп these appeals, but the trve eanstrue- 
tion of the Will of the tertatrix, Bhagg^bati 
Dasi, lies at the threshold of the dispute, 
and, on the view taken by their Lordships 
of tre true meaning of this dcoo ment, these 
larger questions do not arise, 

„The testatrix, міо ded on the 29h 
May 184', was the sesord wife, and at her 


-death had been forthirty years the widow 


of ore Gcbiod Ohard Basak, a H-ndu 
governed by the Bengal School of Hindu 
By him she ‘had had three. sons ard, 
two daughters, The eldest of these sons 
was Pran Krishna Basak, who prede«eaced his 
mother and left two children, Monmohini 
Dasi and Udoy Chand Basak, The sseond 
son, Joy Krishne, was found to be а рег. оп 
of unsound mind i in 1838, bnt he was not 
а eorgenitallanatic, ..Тһе th.rd вор, Raj 
Krishna, died sin 1821, leaving no et idren, 
The eldest daughter, Tripura. Sandar? Daai, 
died before her mother, leaving & ton, 
Radha. Kanta, and.the second, Golap Dasi, 
Ory as she is sometimes 'enlled, Golapmoni, 
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formed the sheba of Sri 
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svrvived. By ile first marriace of Gobind . 
Obad Rask there tad been two sons, 
Redha Krishna Basak and Sri Krisbra 
Baak, both of whom  suiv ved the 
widow, from  ihem there have bern. 
поп erros descencantr, who will be referred 
to merely by way of description as the 
Basak Brarsh of the !snily. In truth, tbe 
real quarrel in the present cese liea between 
the two tranches of the s me family 
д: во: nding fr: m the two wives. Bhaggobati’s 
Will was executed on the dey of hir death. 
Some qu stion has aris n ss to the true 
travusla'ion of the Wil. The differentes do 
not seem vital, but in any cas: their Lord» 
ships accept the official trarsiation Exhioit 
A in tte sut No, 711 of 1807, -16. ів. 
addressed) to Udoy Ohsni В ‘вак, her 


-grandsor, and eoutiias, on the t бэ of it, the 


fo lowing statement: — 
" Rebanas on the feet of Sri Sri-Hariji, 


Joy Goral, | Shiba Thakur’s, 


Anandamoyt Gopal Lol Ji's,” 

Thakur уз. 

This fasc that it is addressed to Udoy 
Ohand is important to bear in mind in 
construing the provisions of the Will, for 
the duties that it ітрсвев are c.early 
pleced on him. It relates first to certain 
р ору whoh is referred to as 
the Compary's Paper stancing in the name 
of the testatrix and>diréc s that out of the 
insome ` ‘you’ ”. (thatis Udoy Chand) "shall 
perform the. sheba. (worship, &».) of Sri Sri 
Iswar and tbe shebi of the anesstral Sri 
Sri Iswar, ‘yon’ shall perform the sheba 
of the said Iswarjew ont of the insome of 
the ansestral garden ssl'«d Iswar Gopal Lal 
Ji's garden, purchased іа his name, ‘You’ 


.shall be the person. in ebarge of the skeba 


of all the deities,” : There is then introduced 


‘a separate’ and definite gift with regard to 
‘two houses, namely, a house at Chowsringhea 


and a house ab Pat: urisghatsa, ont of 
whieh wes directed .there should 'be per- 
Bri Iswarjew "as 
it is st precoat," and’ that the remainder of 


the icccme »hoald be divided between three 
ре ple, namely, Monmohiui, . Radha: Каша, 


the son of Tripura, and Gulapmon', thus 
maki g ‘provision for each one of the surv:v. 


ing branshes of .her own family except 


Јоу Krishna, who was insane, The testatrix 
then refers again to the -balanse - of the 
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interest assraing from the Company's Paper, 
and d recta how thatis to be dealt with in 
connec топ with religions services There is 
no definite gif: of the residue. 

The firat question that arises ie, whether 
the gift is a gift to the idole, or whether there 
wasa gift to any other person or persons 
eha:gei with the maintenaace of the idols, 
The Will is most obsenre, but their Lordships 
think that there is certainly no cirect 
gift of the whole property to the idols, 
nor ia the ciraumstanses ought ons to be 
implied. Itis sonsequenily nasessary to sea 
in what eapasity and by virtue of woat right 
the worship of the idols is to be carried ont. 
‘Toe pereon on whom the duty w.s east 
was undoubtedly Udy Chand, and the 
sonslusion whish their Lordahips have reached 
is that if, a« they think, there 1s no git to 
the idols it is only prs:ible to give effeot to 
the, provisions of the Will ky treating it as 
eonferring the property upon Udoy Chand. 
The Will is addressed to him; u-on him 
throughout all the bordsns of performi:g 
different duties are свв, ard this neaeessarily 
involves the ownersbip of ibe property. 

Their Lordships agree with the High Court 
-in-think-ng that no heritable shebattship 
;wh8 established by the Will, Udoy Oland 
was to be shebast during his lifetime, and, во 
{ат ав the. зера of Iswar Tuak rani was 
eons:rped, be was dirested to pertorm the 
cerémonies “acsording ‘to’ the «existing 
arrangements of the sheba” in coneert with 
his atep-mother, Shibs Sundari; but after his 
death no expre s provni n was made for the 
worship, and the neséssa:y duties will have 
to be performed by persons proper:y appointed 
for that purpose. 

Alihongh this has never been deelared the 
true interpretation of the Will, it is tte eon- 
Btrustion that las ineffeet baen ac'ed upon for 
а eonsiderat le period cf time, for Udoy Obaad 
died on the 8th July 1842, and upon hia death 
administration prc cesdings ware instituted by 
Golap Dasi asking for the ur ual administration 
relief, `6 :8в оопевенвву to parane the whole 
soarse of this snit. Shiba Sundari was, on the 
14th Desember 1857, appointed, ј iotly wih 
the executors of Udoy Oband, to :ake eharge 
of the icols. snd on ber death o1 the {4b 
Angust 18:8, members of the branch of 
the family known ав the Ba-sk Braneh w-ra 
introdueed into the suit, and from that tive 
gown to now some of them have been 
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aasosiated with the 
duties. 

The result of litigation and other ex»enses, 
however, has, as the Board i» informad, 
sompletely exhausted the greater part of 
the moneys derivad from the Cc mpaay's 
Paper set apart for the worsbip of the idols, 
and the slaim has consequently bean put 
forward fir the balanse of the rents from 
the two houses on the ground that 
the whole of the property was dedieated 
for the worship of the god& It is пп. 
neseasary for their Lordships Ё» determine 
whether tne effec) of the git in the 
ЧҮШ which gave the ineome of this specially 
appropriated, property to the three named 
benefisiaries without any limitation of 
time woald bs suffisient to areate an 
absolote gift, for, on the 14th Dasembar 
1257, by an order made in the administraion 
proseedings, the Conrt deelared tba: out of the 
produce of the houses belonging to the 
estate of the testarix, situate at C iowringhee 
aud Pathuriaghata, che worship of Sri Јоу 
Gopal saould be performed, and that the sur- 
plus of the said produce shocld ba paid as 
followe, namely, tə the repre-entatives of 
Radba Kanta Sett, deseased, one equal third 
pat'; to the representatives of Srimati dopal 
Dasi, deeeased, one equal third part and 
to Scimati Monmohini daring her lifetime 
and to her represenatives after her death 
the remaining ove equal third part or share. 
This order, although it eontains no express 
words to that өв, amounts to a elear 
and effestive  deelaration by tha Court 
as to the absolute interests taken by eash 
of the three named benefieiaries in the Will, 
for the payment to the representatives of the 
named beneficiaries admits of no other 
explanation, but to this order the Basak 
Beansh of the family were not parties. They 
were, however, parties to a suit instituted 
in 18>1, upon whish an order was made 
on the 15th M.reh 1888, when it was 
direated that tne sum of Rs, 6,849 should 
be regarded aa the surplus insome derived 
from the property set apart for Sri Joy 
Gopal, and it was ordered that the trustees 
should divide aud pay the same between 
the parties entftled in the proportions 
mentioned’ in the desree of the 14 h Deseme 
ber 1857, that i», to the representatives 
of the three named benefisiaries in equa] 
shares, There has consequently bean an 


performansa of tho 
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order binding all parties, based проп the view 
that ths property in which tbe three bene- 
fiejaries mentioned were interested was segre- 
gated from the rest of the estate and set apart 
for the upkeep of the named idol (Sri Јсу 
Gopal Ji), the surplus belonging to them 
absolutely in equal shares, This disposes of 
the whole matter in dispute upon appeal. The 
learned Judges of the High Court who earefnl. 
ly examined all these proceedings, thought 
that the question as to the absolute interests 
of (ha three named beneficiarios had never 
been definitely raised and desided, and that 
the direations already mentioned were only 
made pending the admioistration suit, But 
there ia no suah limitation in the-terms of the 
order, and «uoh a direstion given in an 
administration soit has the effest of an 
order binding all parties and determices the 
construetion to which it gives effest, во that 
after the lapse of time necessary for appeal 
it beaomes final and conclusive, [Sse Peareth 
у, Marriott (1).] 


The questions raisedas to whether Joy 
Krishna was prevented from inberiting by 
virtue of his lunaoy, and the point desided 
by the High Court as to the true reading 
of the Dayabhaga do not arise, and their 
Lordships make no pronouncement upon 
these points, It is only necassary to add 
that both from the terms of the Will of 
Bheggobati hereelf and from the information 
afforded by the  doeuments, it would 
appear that one at least of the idols 
mentioned in the Will was ancestral, bnt 
even if that were the ease their Lordships 
agree with the High Ocurtin thinking that 
there is rot suffieient evidence to prove any 
endowment prior to her death, Their 
Lordships see no reason to doubt that tbe 
Oourt exzouting the duty of appointing 
trust3es would pay due regard to tho o'aims 
of that branek of the family with whom the 
worship was established and ‘by whom the 
services performed, bat they regard the gift 
as in effeat a privats trust to whieh the 
provisions of seotion 92 of the Code of Civil 
Poreedure «ould not apply, and consequently 
the establishment of a schemo for iis 
administration, as provided by the desree 
of the High Court, is inappropriate. 


OHANDRA BASAK- 


(1) (1883) 22 Ch. D. 182 at p. 191; 48 T, T, 
170; 5221, J. Ch, 221; 81 W, К, 685, ` 
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There remains nothing but the question 
of ecs's, Tke appe'lan!s have to a sertain 
extent suceseded, but they have gained 
a barren victory; they have, moreover, taken 
lá years to bring this matter before the 
Board sinse the judgment at the High 
Court. Their Lordships will, therefore, 
make no order as to their costs. -The 
sross-appellants, represenied by Sir George 
Lowndes,  heve failed. Mr.  Parikh's 
elisnt appears in the same interest. The 
only persons who hase sucseedod at all 
are the representatives of the three original 
beneficiaries; but although the point on 


‘whieh they succeed was undoubtedly raised 


and argued in the High Ocurt, for reasons 
that it is noteasy to understand, the point 
was never olearly and definitely raised 
before this Board, and no complaint was 
made by them against the judgment of the 
High Court, although it was adverse upon 
the point. There was, hewever, suffisient 
mention of the matter in the respondents’ 
eas3 to permit of its argument, and when 
argued no answer to it aonld ba found. 
Their Lordships ме not prepared in the 
circumstances to allow them any coste, 

Their Lordsbips will, therefore, humbly 
advise His. Majesty, (1) that the Appeal 
No. 169 of 19:9 should be allowed in part 
and the Cross-Appeal No. 170 of 1919 dis- 
missed; (2) that the decree of the High 
Court of Judisature at Fort William in 
Bengal, dated the 10th day of January, 
1908, should be varied by (a) discharging 
so much thereof as. dirests a toheme to be 
sutmitted for cairying out the trusts 
created by the Will of «Srimati Bhaggobati 
Dasi deceased, (b) by declaring that ascord- 
ing to the true construstion of the said 


‘Will, the whole of the property of the testa. 


trix, with the exeeption of the houses -at 
Obhowringhee and Pathurisgbale, was given 
aksolutely to her grandsor, Udoy Oband 
Bassk, eharged with the performarce of tbe 
worship of tke deilies mentioned in the 
said Will except the deity Sri Sri Iawarjew 
and (c) by further declaring that it appearing 
that by virtue cf two decrees, dated the l4:h - 
дву of December 1857, and the 15th 
day of March 1888, the residue of the 
income вгіғігв ‘frcm the said houses has 
been directed to be paid in proportions 
to tbethree named benecficiarier, Monmohini, 
Radka Kenta and Golapmoni and their reg 
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pectivə reprecentatives, the question as to 
the. absolute. interests. taken by the said 
beneficiaries under the'said Will ів res judicata 
betwesn the parties to- these appeals; and 


(3). that there should be noordér as to the. 


costs of these appeals, 
KW LN : 
Appeal allowed.tn past, 


: Solicitors: for the Appellant, —Mr. T. L, 


Wing Оо. . 
Solititors for the Respondents.— Messrs, W, 


W. Bor & Co, Watknis ў Hunter, J. Page 
Thomas, 


LAHORE HIGH COURT. 
Frest Озуп, Arrear No. I1I8 or 1918, 
ў April 20; 1922; : 
Freseni:— Mr. Justiee Broadway and- 
` - Mr. Justice Campbell. 
RAM SARAN. DAS—Derenosant— - 
APPEULANT 
verius 
PULSI RAM —PraINTIFE—HRESPONDENT. 
Evidence Act: (I of 1872), ss. 65, 91— Secondary 


evidence— Contract reduced to writing— Promissory- 
note, “ 


The language of section 91 of the Evidenoe Act is’. 


uncompromising, and: whenever the terms- of a 
contract are reduced to writing and that writing. ia, 
for.any reason, inadmissible in evidence, the pro- 
misee must lose his remedy. ‘Ihe test is whether 
there i& в complete’cause оЁ action independently of 
the-dociment which is-inadmissible. [ p. 668, col. 2.] 


Gurdas Mal Singh v. Ishar Das, 60 Ind. Cas. 307; 3 - 


U. P. L. B. cL.) 15; 8 L. L. J. 157, Sheikh Akbar v. 
Sheikh Khan, Т O. 50:8 0 L. В. 628; з Ind. Deo. 
1N. 8.) 718} followed. 

Where aauitiis based on a promissory-note which 
isalleged: to have been lost, but the loss is not 
proved, secondary evidence of the promissory-note 
cannot be given and tlie'suit must be dismissed, [р 
56%, col. Ji] 

First appeal.from a decree. of the Senior 
Subordinate Judge, Delhi, dated the a 
January. 1918, 


“INDIAN. OASES, BE 


"m 


Lala Koti Sagar, В. S., for the Appellant. 

Dr. Gokal Ohand Narang, Kanwar Dalip 
Singh, and Lila Amar Nath Okona, far Mr. 
Anant Rom, for the Respondent. 

JODGMENT.—Tae appeal is by Бат 
Saran Dar, Municipal Tax Iospector, D.lhi, 
against а deeree. for Rs, 9,318, in favour of 
Talsi Ram cf Maltan, 

The basis of the snit was a promissory- 
note alleged to have been exesuted by the 
defendant-appelant on tha 7th Decamber 
1915. The plaintiff said that this mum was 
an ordinary cask loan ani that the defend. 
ant agreed to pay interest at 60 per cant. 
per annum. He elaimel Ra. :8,720-8 9, 
prinsipal aud interes! up 'to the date of 
suit. The plaint was filed in the Oourt of 
the Diatrict Jadge, Dalhi, on 15th Febrnary 
1917 and bsfore the defendant's written state- 
ment was put in the following proseadings 
took place. 

On the 26th February ‘the plaintiff «53d 
for attachment of the defendant's property. 
before judgment, On the :8;5 F«bruwy 
the property specified in theepolisation was 
attached. On the Ist Marsh objeetion was 
made by the defendant acd Оопове for 
both parties were in Court, A statement 
was made to the Court on that day by 
Lala Madan Mohan Lal, Pieader, brother 
of the plaintiff and also his Counsel, that 
the original  promissory.note which had 
been fil-d with the plaint was no longer 
attasked to it and that & вору had been sub- 
stituted. Lala Ram Kishore Pleader, for the 
defendant, also stated, on instructions from 
his slient, that the docament on the resord 
was notthe original promissory-note, The 
D'strie& Judge reecrded the statements of 
these two gentlemen, those of four cífficiala 
of his Uourt end that of the defendant, 
Counsel on both aidas then atated that; 
despite the summary inquiry held by the 
Distriet Judge abont the promissory note, 
they desired the suit to bs heard by tim. 
Lals Madan Mohan Lal added that he had 
a бору of the original ncte which he would 
produce st the next hea:ing together with a 
receipt by the defendant and another doca. 
ment. 

On the 5th Mareh the defendant put in 
his written statement and admitted having 
signed в promissory note and в reee.pt for 
Rs. 8000 in favour of the plaintiff in the 
following circumstances. Lala Medan Mohan 
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Lal was anxious to secure а certain house 
adjoining that of the defendant. Tke house 
was to be sold ty the owner Radbe Lal 
to one Mahtab Rai. 16 was arranged that 
the defendant was to pre empt and to transfer 
to Lala Madan Mohan Lal “for в reasonable 
pries to be fixed by matual settlement.” 
The defendant agcordirgly bought the house 
from Radha Lal for Rs. . 8/09 and 
Lala Madan Mohan Lal paid the prios 
exelusive of a sum of Rw. 544 due to a 
mortgagee and a small item payable as 
house.tax. The promiscry note and recsipt 
were exesuted by way of recnrity until sosh 
time ts the house sould be sonveyed by 
the defendant to Lila Madan Mohan Lal. 
Owing toa dispute this conveyanee was not 
offeeted, 


The defendant pleaded that no suit eonld 
be brought on the promissory note, that 
Lala Madan. Mohan Lal could reeover the 
money paid by him forthe bonse provided 
the agreement to sell to him was cancelled, 
and that in any ease a cuit brought not 
on the original promissory note but оп 
a forgery must be dismissed, The defendant 
fu-ther denied any agresment to pay 
inte est, 


The parties were next examined. The 
plaintiff admitted that Ridha Lil sold a 
house to the defendant, that he (plaintiff) 
was in possession of the house as a tenaut, and 
that the leare таз іп (ha name of hie brother, 
Lala Madan Mohan Lai. He repeated thot 
the sonsideration for the promissory-note 
was a cash loan aud said that the writer of 
i$ was one Reoti Saran, 

The detendant eaid that the note signed 
by him was not that in Ccurt and that 
he had not read tbe note which he had 
signed. ‚ 

The plaintiff filed three dosuments, (1) 
what is admitted to be the origina] reseipt 
for Re, 8,000, dated 7th April 1915, (2) a 
photograph wbish the plaintiff alleged waa 
of the original promissory note, and 3) 
what he termed the office вору of the 
note, : 

The Court proseeded to frame istues as 
follows :— 

1. Was there any agreement to pay 
interest Р. lf so, at what rate ? 

2, Did the eonside-ation Rs, 8,000 enter» 
ed in the reseipt not pass ? 


INDIAN OASES, 


[1925 


3. Was the pro note exesutel only as 


a seanrity for a> obligation 62 re eonvey the. 


Һопав to Madan Mohan Lal? 
4 Istha rata (presumably of interest) 
unsonseionsbte P 
5 To what relief is tha plaintiff entitled P 
The defendant Counsel inspes ed the 


photograph and at his requis) a sixta iesue - 


was added, 

б. Is the whole suit liable to dismissal o ving 
to the original pro nota hay'og basa ёа огай 
with by ad litian of worda as ragards in'erea P? 

Оа the 12th Maroh, Lila. Ram Kishore 
stated that his client asserted the words 
relating to interest to have bien added 
af er өхгелз'1зп without his knowl-dge 
or consent. Lala Midan Mohan Lal replied 
that the words had bean written at the same 
tima by tho same acribe ‘without any 
appresisble interval of time batween the write 
ing of the preseding pro not» вз to interast” 
aud with the corssnt and knowledge of the 
defendant before he signed the note, 

On the 1th April tha suit wis transferred 
to the Oourt of the Senior Subordinate 
Jadge, Delhi, and it was desidel by Mr, 
Tapp’s iulgment, dated the 7th January 
1918, now und:r appoal. 

Tne fiiding on the first is*ue was in 
tha affrnativa. Ме Tanp he'd also, (1) that 
the plaictif or Lala Mataa Mohan Lal had 
used th» def п iit for the a-qiisition of the 
house, (2) that the vromssiry-note hid 
ben executed in orier to show that the 
transaction was a genuiae опе, «пі (3) that 
the rate of interest was unsonseionab!e. He 
gave the plaintiff a dasree for the prineipal 
sum of Ва 8,С07 with interest at 12 per 


cant, per annum, Rs, 9,133 in all, plus future 


interest at 6 per eent. up to the date of 
piyment. 

There ara eross-objections against both 
rate: of interest. We have hesrda geat deal 
of argumeat upoa what wouid be the two 
main pointe for deeision in the appeal if 
it were held that sesondary evidence of 


the  costents ' of the promissory note 
was inadmissible, namely, whether the 
defendant agreed to ‘pay interest and 


whether the plaintiff is not entitled to 
a decree of any kind because he hes based 
his suit on а forged docu neo’, The learned 
Advosate for the defendan', however, con- 
tended throughout that unless it be held 
that the prom:ssory note, on waich the suit 
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iz based, has bean lcst по deeree ean be 
giv зп to the plaintiff, 

* Tee ju! mont of the lower Oust is 
not very sa- isfactory upon this ques ion of 
loss aad of the admis «bility of ssaondary evi- 
de c». Tae learned Subordinste Jadze held 
thas the or ginal note hai bsen fLd with 
the plaint ani declined to desida the 
question cf re posib lity for-its removal 
He did not record a clear fi-ding that 
the note had’ bsen lost. Hə» may have 
thought that loss wa: admitted by tha 
defendant before the cas: wa trancfrred 
to him, and this may.be the explavation 
of an order pas:ed by him on 30:n Oc'cb:r 
1917, that it was unnesessary to eall evi- 
denee as to the loss of: the pro-note and of 
the following passage in his judemant: — 

‚ “It is nob for me to determine how or ty 
whom the dosument was removed, nor must 
I. be taken as imputing blims in he mutter 
to a y опе or m king the least г fl ativa on 
any of the p»rsoas eo”carned wiih the cise. 
16 is not n cewary for ma to do во, as for 
the purpote cf dec:ling whether ov not there 
has been any alteration tha phot-graphs tn 
the case havs proved amply sufficient.” 

Elsewhe e, «owzver, ne hiuts oretty strang- 
ly at an opi ion thas the rote w.s removed 
from the record by or at the instanee of the 
defendant. iteppeara to us that б із was 
in fast his opinion ond he ‘might well 
have used plain langaage and said so. 

We can find no trase of any admission by 
the defendant that tha note has baen lost and 
the defendant euuld searcaly have m~d: such 
an admission without acq.i-ssing in tie 
indara ion agai: в: him of cnefr, — Mo'eovr, 
at the tirst heariig of evidenca in the lower 
Vourt on 23га Maroh 1917. воезібе obj-ction 
w:8 taken to the proof of the phosogragn as 
secondary evidence of the origi al : 

The ooly evidenca that the or'g'nal note 
was filed with the plain: is the d-pos tion of 
Lala Madan M han L;l.whoi.a&n in-eres ed 
party Тһе Dsiri:t Jadge’s Olek af Üourt 
w&sexamined as а witness and said that ha 
did not know what dosuments were put iu 
with the plaint. At the preliminary inquiry 
by the District Judge hald on Ist March 
both the Ooort Ahlmad aud an empl-yed 
candidate declired that the documest then 
attached was the one ‘whic had basen tled 
with the plaint. These mia wee not 
put into the witnesssbox subsejaen.ly, 
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It has been eon'ended for the plaintiff re. 
spondent that the lower Court refused to 
allow him to produce two other important 
wi-nes es on this point, the photographer 
who, he says, took the photograph at 
Маап in August ог ~eptember 19 5 anda 
Pleader, L ls Onandar Bhan, who was present 
when tha photograph was takan. Application 
was mide for theee witnesses to be sammoned 
and they are said not £^ have been summoned 
because of the 1а r-ed Subordinsta Judge's 
desision on the 30 h Oc ober 1917, al'eady 
raferred to, aud that it ws unnesessary to 
call evidence as to the loss of the pro- 
missory-note. 

The plaintiff's exnlana*ion of how he came 
to posseis в ohotograph of the note was 
given by Lva Msdan Mohan Lal in the 
wi ne s-box. Ha:aid that the photograph 
was taken "in Augist or Seotember 1916 " 
in connection with a partilion of joint 
property bstween the two brothers in order 
to enubla one ta hold the original while the 
other kept are-lies, H wished to examine 
the photographer and Laia Chandar Bhan in 
order that they might c rroborate this story. 
Jf, however, they had done so their avidenee 
would not have taken the case any forther in 
the direction of proving loss. It mignt have 
belred to repel a eugvestion that the 
pliint:ff filed the original with the plaint, 
removed it substituting another dosument, 
and then taiit photogranhed in order to 
conceal the. m-thod in whish it had been 
tamper.d with; but is would not have proved 
that the ‘note was lost afler the dateof 
presentation of tha plain, рог that the 
plaintiff did not file the c py inthe frst 
instanse in order to ma ufaeture evidence 
of loss. 

The pliintíf has not seen fit to give 
evide: ce ard we sre left with nothing but 
the stat ment of his brotber, Lala Madan 
Moban Lal, aun:upported by any Court ‹ ficial 
who hanaled sha plain‘, that the o:igioal 
note was pu’ into Oonrt with the plaint. 
The inferevees in iavour of the troth of this 
statement deduced by the learned S: bo-diuate 
Judge frm “attendant eireumstanees” do 
not impress ui and 16 is unnecessa, y to repeat 
them. 

Now, Lala Madan Mohan Lal, in the first 
p'ace, is в orson s'rongly interested in the 
suljeo: matter of the suit Although the 
ptomissory-note was ia his broiher's name 
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he has admitted that the debt which it purports 
to create їв jcint property of bim-elf ard his 
brother. Не also took a prominent part in 
the'irarsüstions of 17th December 1915, 
whatever their precise charaeter was, and 
the. house ,pürobased on that day by the 
defendant ia admittedly ocsupied by him. 

In tbe sesond place, Lala Madan Mohan 
Lal bas shown himself open to the accusation 
of having & treaeherous memory, As Counsel 
fór the plaintiff he stated in Court on 12th 
` March 1917 that the disputed words "with 
interest, efo.” had been written before the 
defendant/'s signature, and he had previously 
told an expert witness, Mr, Hardless, the 
same when he first took him the photograph 
for exaniination, so Mr, Hardless says. As 
a witness on the 13th August 1917 Lala 
Madan Mohan Па] said that, as far as he гә: 
membered, the defendant signed the paper 
before the promissory-note was written ont. 
On the [8th Apr] 1917 he on tke one side 
and the District Judge and his Reader on 
the other were fonnd to disagrea in their 
réspective recollections of an explanation 
given when the photograph was first produced 
of how the plaintiff came to possess it, and 
the disagreement resulted in the suit being 
transferred by tke learned District Judge 
to another Court, On the 15th August 
1917 when cross-examined about a certain 
alleged’ relationship, Lala Madan Mohan Lat 
aiid that he did not know whether his father 
had a sister, 

e are unable to hold on his uncorro- 
borated statement that the original prom'/s. 
80 y-note was filed with the plaint, In 
addition to the contradiction by two Ocurt 
oficiels there is the fact which Lala Madan 
Mohan Lal himself admitted, and his 
admission was recorded, that on the Ist 
March the spurious note was found to have 
exactly. the взше number cf pinholes in places 
corresponding аз the list of documents fled 
which he attached to the plaint. 16 is notim- 
possible, of course, that a person substituting 
another document may bave 
to fabricate the pinholes, but it does not 
strike us as eertain that he would do 80. 

"We: hold that the promissory- note on 
which the suit was based is not proved to 
have. been lost and that seco-dary evidence 
of its existence and c:ntente, therefore, could 
not be given, The terms of the alleged 
sintract of the 7th December 1915 by- 
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which the defendant agreed to pay the plaint- 

iff Rs, 8,000 on demand in consideration’ of 

having received this sum having been 

reduced to the form of a dcecument no: 
evidence could be given of those torma except 

the doeument itself or secondary evidenee:of · 
its sontents (section 93, Indian  Evidenee 

Aot). 

It was held by a Division Bench of tbis: 
Court in Gurdas Mal Singh v. Ishar Das (1), that 
the language of seetion 91 is uneompromisivg 
and that whenever the terms of a contract ате ' 
redused to writing and that writing ie, - 
for any reason, inadmissible in evidense, the: 
promisee: must lose his remedy. A large 
number of previous authorities were reviewed- 
in the judgment including Sheikh Akbar v.' 
Shetkh Khan (2), It was pointed ont that. 
the test was, "has the creditor э complete 
sauze of astion independently of the dosu- 
ment which is inadmissible P" Inthe présent 
саве, according’ to the plaint, the alleged loan 
and the execution of the promissory note · 
were simultaneous traneaotions and the’ con: 
tract for repayment ‘was embodied’ 
in the promisrory-note. 

Following this ruling we held’ that the: 
plaintiff is not entitled to any decree: It 
has been urged that he eould be given a 
deeree on the defendant's admission th&t 
hesigned a promissory-note for Rs. 2,000- 
and that he has aequired a hovse’for whieh’ 
the greater part of the price. of Ra. 8,000: 
was paid by the plaintif. The frst adriiis- 
sion, however, ів a pieca of secondary evidenea 
of the existence of the promirsory.note on 
which the suit is based and so sannot be 
taken into consideration. Тһе sesond 
admission is поё an admission of liability: In^ 
faet the defendant had denied what the 
plaintiff arserts, that a loan of Ra: 8:000 was’ 
made to him, and he has also denied that: Ee“ 
is liable to pry this sim. Whether the 
plaintiff should receive any remedy by 
application of the doctrine of equity would 
depend upon an examination of the raturé 
of the contract entered into-between the parties: 
and this cannot be proved. 

: We, therefore, accept the appeal, set: aside’ 
the deoreeof the lower Court, and order 


Pe Ind. Oas. 107; 8 U: P, L. R, (L) 16, 8 L. L 
(2) 70, 286; 8 с. І, B, 528; 8 Ind. Deo, (x, в.): 718.1. 
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that the plaintifi’s suit be dismissed with 
sosts-throughout, The orcss-objestions fail: 
and ‘are dismissed. - 


7. Ke 
Appeal accepted. 


PRIVY COUNCIL. f 
APPRALPROM THS ÁLLABASAD Hian Сосвт, 
А April 10, 1922. 

Present :—Lord Shaw, Lord Phillimore, 
Sir John Edge and Mr. Ameer Ali. 
CHET RAM AND OTRERS— PLAINTIFFS ` 
— APPELLANTS 
teras 

RAM SINGH AND OTHEES— DEFENDANTS 
: — RESPONDENTS, 


Hindu Law—"Aniecedent debt'— Debt secured by 
mortgage of joint property, whether antecedent —GSon's 
pious obligation to pay: father's: debts—Doctrine, whe- 
ther can be invoked during. father's lifetime—Mitak- 
shara—Alienation by co-parcener. 


Under Hindu Law.a debt to be “antecedent” 
must not only be antecedent to the alienation in time 
butmust-have been incurred wholly apart from the 
ownership of the joint estate or the seourity afforded 
or supposed to be available by such joint estate. 
[r- 671, col, 1.]- 

Sahu Бат» Chandra v. Bhup Singh, 89 Ind. Сав; 
280; 89 An 487: 21 О. W. М. 698; L P. L. W. 5 7:18 
A. I. J 437; 19 Bom. 1. B, 498: 20 C. L. J. 1; 38 M. 
I, J. 14; (1917: M. W. N. 439; 22 M. L. Т. 22; 6 L. 
"WW 918; 44 T; A. 126 P. О.: запа Chandradeo Singh v. 
Mata Prasad, i Ind, Cas. 479; 81 А. 179; бА, І, J, 
268; referred to. : 

Therefore, a mortgage which is at its date an 
invalid deed in so far as it purports to encumber the 
joint family property cannot, on the principle of 
“antecedent debt,” become s just-and valid con- 
sideration for п. alienation by the father of a Hindu 
joint family. Гр. 570, col. 2; p. 571, col. 1] Ў 

The dootrine of the’ “pious obligation” of a Hindu 
som io pay his father’s debts cannot' be invoked 
during the father's lifetime. Thus; the grandson's' 
assets cannot be made: liable for his grandfather's 
debts while the father is alive. Гр. 571, col. 2.] 

Sahu Ram Chandra v. Bhup Singh, 89 Ind. Cas, 
£80; 39 A. 487; 21C. W. N 69; 1 P. L. W. 557; 15 
A.L.J 437: 19 Bom. L. В. 498; 26 О. L.J. 1; 88 M, 
L. J. 14; 1907) M. W. N. 420; 29 М L. T, 22; 6 L. W. 
213; 441, А. 126 (P. C.), referred to. . 

According to the Mitakshara Law, joint family 


property carnot- be the subject of m gift, sale 
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or mortgage’ by’ опе co-paroenér sxcept with the 
consent, express or implied, of all the other. co- 
parceners Any deed of gift, sale or mortgage 
granted by one co-parcener on his own account 
of ог over the joint family property isinvalid, the 
estate is wholly unaffected by it, and stands 
entirely free of it, p 570, col. 1.] 

Sahu Ram Chandra v. Bhup Singh, 89 Ind, Cas, 
280; 89 A. 487; 21 C. W. N. 698; 1 P. L. W. 657; 15 A. 
L. J, 437; 19 Bom. L. R. 498; 26 O, L. J. 1; 88 M. L, 
J. 14; (1917) М. W. N. 489; 22 M. L. T. 22; 6 1, W. 
213; 44 I. A. 126 (P, С.), relied upon. 


Appeal against a decision of their Lord- 
ships of the Allahabad High Court (Refique 
and Lindsay, JJ.,), dated the 11th March 1919, 
and reported as 51 fnd, Cas, 119, reversing 
that of the First Sub.Judge, Meerut, dated 
the 3166 Mareh 1916, 


JUDGMENT. 

Log» Smaw.— This is an appeal from a 
decree, dated the llth March 1919, of the 
High Oourt of Judicature at Allahabad, 
Mors varied а deores dated the 31st Marsh 

916. 

The suit was brought on the 24th July 1915 
in the Court of the Subordinate Judge of 
Meerut. The plaintiffs were minors and sued 
through their guardian, Ram Singh. 

No pedigree need be given. Tt is suffieient' 
to bear in mind that Amar Singh sueeeeded 
onthe death of his father, Nawal Singh, 
to a half of Nawal’s property. This half, 
thus ancestral family property, was, at the 
date of the mortgage and sale after men. 
tioned, the joint family property of Amar, 
of his two sons, Bharat and Kehar, and 
of Ram, son of Bharat, and Mahabir and 
Gajraj, the two sons of Kehar. This 
aneestral joint undivided estate was thus 
owned by two sons and three grandsons, 
The two sons as well as the three grandsons, 
the plain'iffe, were all alive at the date of 
the mortgage and sale after mentioned, and 
they are still alive. Amar, the grandfather, 
died in 1909. 

On 23rd March 1904 Amar exesuted a 
mortgage over this family pfoperty for 
Rs. 8,000. It is-a fast beyond dispute that: 
Amar, whom the Subordinate Judge finds 
to have been a man of extravagant habits, not 
lending & moral life and addicted to drink, 
incurred ths debt for his own personal 
purpos-s, It was, with the doubtful exceotion 
of Rs. 1,000 to b> presen ly referred to, 
reither incurred nor used for family purposes 
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.or necessity, nor ‚тав ib. an , antecedent debt, 

It was scheduld upon the mortgare as 
“Received in cash at the village before 
regis ration, Bs 1,000. Cash. at the time of 
registration Rs. 7,000." 

(As to the Ra. 1.000, the High Court has 
allowed it with certain intereso as a good 
charge, and the respondents do not present 
any cross-appeal Tne item may acco:de 
ingly be dsmissed from further considera- 
tion). 

-In short, Amar treated the proparty as 
his own and violated the well known rule of 
the ‘Mitakehara, under wich, as c.early 
laid down in Sahu Ham Ohan ira y. Bhup 
Singh (1), joint family property ‘‘cannob 
be the subject of a gft, sale or mortgage 
by one c3-pareener excspt with the 
conrent, express or implied, of all ё e other 
co-parceners. Ару deed of gift, «ale or -moite 


gage granted. by on» eo-parcener on his own - 


acconnt of or over the jo nt family prop.r y 18 
invalid, the estate ig wholly unaffeoied by it, 
and it stand; entirely free of it.” 

; This law bas been, in substanse, repeated 
again and again. 16 is in enti-e accord 
with the, ancient texts. It was accepted law 
long prior to Sahu Ran Ohandra's c se (1), a 
conven ent inatance beirg Lord Wa‘so.’s 
julgmeat.in  Mauho Parshad v. dexrbin 
Sings (2) aod it has basen followed by the 
cases after referred to. : 

The exteption to this, rule is where the 
gous deration for. the transaction is an an- 
tecedeot debi of the vendor or mortgaz.r, 
and the, judgment of sie John Stanley oa 
ths part of the law in Chandriieo Singh 
y. Maia rrasad (3 , and expressly affi: mai 
by this Board in Sahu Ram Ohandra v. Bhup 
Singh (1), appears to this Bord exactly to 
cover the preseot саве. 

Before pa-sing from һә mortgage, how- 
ever, theic Lordships desira to note tha: it 
wad, by its terms, a usufroctuary mortgaze, 

and was for the period of ten years runnivg 
from its date, that is, from 19,7—1917, 1t 
ia stipulated that, possession ani osoupa. 
tion being given to the mortgagee :— 


-(1)39 Ind. Cas, 280; 29 А. 437/21 0. W. N. 698; 
1Р L. W. 657; 15 A. L. J. 487; 19 Bom, L, В. 438; 
26 О. L. J. 1: 93 M. L. J. 14: (1917) M, W. N, 439,22 
M. L. T. 27; 6 L. W. 213; 441, А. 126 (P. O.). 

42) 18 C. 157: 27 L A. 194 5 Bar. Р. О. J. 58% 
Rafique & Jackson's P. О. No. 121; 9 Ind. Deo. (N. s.) 
10›.Р. 0.: 

.(8)1 Ind, Cas. 479; 81 A. 176; 6 A. І, J. 263, 
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"The profits of the mortgaged land will ba 
equal :о the inter-s5 of the amount of mort- 
gags until relem. tion of the mortgage...... 
Whenever, af-er the expiry of ten years, L, the 
execatant, sh:ll hava psid the entire am unt 
of mortgage iu а lump sun to the mortgsgae, 
I «hall get the property тогіса red by me га. 
deemed I shall not have power to the re- 
demption of the mortgage b3fore the expiry 
of ten years," 

Apparen'ly, however, the profuse scale 
of the father's personal expenditure c»ntiun- 
ed, and he was again willng t3» put, or 
attemot to put, in jeopardy the joi 1 f. m lg 
prop rty. Notwithstanding the ten years’ 
provis'on of the usufructuary mortgage, he 
(Amar Singh) within th-es years from its 
date—namely, ou the 16th Jaly 1907 ~sold 
his equity of redemption in the property to 
the mortgagees for Вз. 13,50), In the 
apecfisation of the eonsideration ne "Allawed 
eredit," to the yendess for the Hs, 80.0 
obtained from the mortgage, and the balanse 
was.put dowa, : 

" Rossived ia eash at the time of the registra- 
tion,” 

Взуопі all question with regarl to this 
latter sum, here was а sale in fist defiance 
ofthe law. For what, is not pretendel to 
bs any family parpose or nacassity, he had 
improperly and illegally. sold the family 
property; aud sueh a sale eannot stand, 

` Tais съзэ is sin ularly siear basnuso ib ig 
not affssted by other sonsiderationy such ав 
the property having been puobliely sold; 
there ara по rights of  exesutíoa- 
eraditors or a13tion parshasers t3 be œn- 
sidered, 

Ваё an argament wa: sub mittel, support- 
ed by the jadement of the Sabordinate 
Judge, to the ез0, tüat although by the 
rales of the Mitakshara Liw а mortgage is 
at its date an inyalid deed іп во far as pur- 
porting to entumber the joint family pro- 
party, yet waen it pucports to besoms the 
eonsideration for a sale, it then bosomos а 
just anda legal eonside-ation on the ‘prin- 
ciple of “‘antecadent debt.” The family 
property couli not be affested by such an 
invalid mortgage, but it eould be sold next 
уел” or next day to the mortgagee for an 
'ant:o:deni debt —namely, the mortgage debt 
itself! Tous by turning the 'antesadeat 
deb! simply into a debt ‘antesedent’ to the 
sale, the whole dccirine of 'antessdent debs’ 
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is reduced ad absurdum, the prineiple of 
the Mitakshara Law is eirenmvented, and 
the rights of the junior members of а Hindu 
family are no longer protested but can be 
essily destroyed. Their Lordships eannot 
hold that this is in acsordanee with law. 
The views of the Board baye been express- 
ed quite resently in Sahu Ram Ohondra's ccs? 
(15, and in Jogi Das v. Ganga Ram (4) 
about to be referred to. 

As to the matter of tke antecadeney of 
debts, it is clear bayond question that the 
antesedeney is antesedenay toihe mortgage 
itself, And it is more than that—it js dis- 
connestion with the mortgsge in fect as well 
as in tims, Jn ro other wey can the 


law cf Irdian joint family property 
protest iteelf against being undermin- 
ей. 7 


These sentences from Saku Ram Ohandra's 
case (1) may be quoted as partieular y ap- 
plicable to the  oiroumstanees cf this 
appeal:— T e 

"In their Lordships’ opinion the:e expres 
sions, which have been the sanbjeet of ғо 


mush differenee of legal opinior, do not give’ 


ару countenance to tbe idea that the joint 
family estate ean be effectively sold or eharg- 
ed in euch a manner as to bind the ‘iseue of 
the father, exeept where the sale or sharge 
bes been mace in order to di charge an 
obligation not orly antesedently ineurred, 
but inourred wolly apart from the ownership 
of the joi: t estate or the s¢ curity sfforded or 
suprored to be available by eush joint estate, 
Tbe exception being allowed, as in the 
state of the avthorities it must be, it appears 
to their Lordships to apply, and to ar ply 
to the ease where the father’s debts have 
been ireurred irrespective of the credit 

_ obtainable from immoveable aesets whieh 
do not personally belong to him bnt are 
joint family property. In their view 
of the righfs of a father and his are litors, if 
the principle were extended further, theo the 
exception would be made so wide as in cffeot 
to extinguish the sound and wholesome prin. 
siple ite élt, namely, that no manager, guardian, 
or trustee oan be entitled for his own purposes 
to dispose of the estate whish is onder his 
charge.” 


(4) 42 Ind. Cas. 791; 21 С. W, N. 957; (1917) M, 


W. N, 789 P. 0.). 
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The law thos laid down was f l'owed 
in Lachhman Prasod vw. Sarnam Singh (+), 


Farther, to employ the reune rade 
by the learned Judges of the High 
Ocurt :— 


The point was again conrilered by their 
Lordehirps of the Privy Couneil in the care of 
Jogi Das v, Gonga Ram (4) where Lord Hal- 
dane interpre.ed the judgment in the asse of 
Sahu Рат Ohindra v, Bhup Singh (1) as fol- 
lo- в: —"In that sare it was laid down in effect 
that joint property o^vli not be alienated as 
agsinst so-shareis by way of mortgage, ог 
otherwise exsept for певенєіѓу, cr for pay ment 
of an aetuel antecedent debt, quite 
distinst from the debt inenrred in the 
mortgage ifs-lf and that in sonsequence 
the transaetion in that oase воша not stand, 
and it was added that the mere sireumstanes 
of a pions obligation does not valicate the 
mortgage.” 


This body of law is rightly followed and 
aprlied by the High Court, and their Lord. 
ships fully approve of the judgment deli. 
vered. . 


A separate and orotrasted argument was 
laid before the Board to the effet that 
tke respondents, the grandrons of Amar 
Singb, are not entitled to have their pro- 
perty against his invalid prcesedings by 
resson of ‘picus obligation. 16 is suffisient 
tossy that no.ru»h costrire ean be invoked 
in the eircumstarce of the present ease. In 
Saku Ram Ohard:a’s cose (3) а similar appes] 
to the “pisos ctl gati. n" doetrine was made 
during the father’s lfetime, and the point 
wes thrs dealt with:— 

"While the father, however, remains in live, 
the attempt to affect the sons’ and grandsopa! 
shares in the property іп respest merely of 
their pious ckligation to pay off their father’s 
debts ; and not in respect of the debt having 
been truly ineurred for the interest of the 
estate itself, whieh they with their father 
jointly own... movet fai ;anl1thesimple-t of all 
reasons may bs assigned for this, nam: ly, that 
before the father’s death he may pay off the 
debt, or afier his death there may ba ample 
personal estate belonging to the father him: 
silt out of which the debt may be discharged, 
In short. respc n ibility to meet the father’s 

(5) 40 1nd Cas 283; 39 A, 500; 16 A. L, J. 684 2 
Р. L. W. 29; 210. W.N 990; 88 M. L. J 39: 19 Bom. 


L. В. 648, 6 С. L. J. 97; (1917) M, W. №. 616; 6 L 
W. 834; 441, А, 163 (P:C.). 


572 
BlJal PARTAB РІМЕН t, RAGHURAJ BINGH. 
debts іа'опе thing and tho validity of a mort. 


gaze over the. joint estate is quite another. 


thing." 
In. tha. present ease the dostrive is in. 


voked against grandsons and in the lifetime. 


of sons. 
Nothing more need bs said. Tho invoca. 
tion of the-doatrine entire ly faile. 


Their Lordabips wil humbly advise His 


Majesty thatthe appeal should be refused 
with costa, 


з. D. & N. Н. Argp:al dis nissed. 


OUDH JUDICIAL COMMISSIO NER'S 
COURT, 
Sizcoxp» Сїтї, Appaats Nos, 143 амо 144 
ск 1921. 
. February 1, 1922, 
Fresent:—Mr. Daniels, A.J. C., 
and Mr. Lyle, A. J. С. 
BIJAI PARTAB SINGH. AND OTEERS—. 
DEFENDANT3— APPELLANTS 
versus 
RAGHUBAS SINGH акр OTHERS — 
PLAINTIFFS. 
FAQIR SINGH anD. oraggS— DEFENDANTS 
— RESPONDENTS. 
AND 
FAQIR SINGH лхо OTBERI— DEFENDANTS 
APPELLANTS. 
versus 
RAGHURAJ SINGH. ayy отнЕвз — PLANT- 
“wre LOCHAN SINGH alias DHOKAN 
SINGH —DzrENDiNT—HE:PONDENTS, 
Limitation Act (ÍX of 1908), Sch. I, Ar t, 184— 
Purchaser from mortgagee of mere mortgagee rights as 
jull proprietary rights, position of—Notice constructive, 
rule ofz—Bpecial fact—Burden of proof- Biswi mort. 
gage— Under-proprietary tenure subject.to redemption, 
— Compromise terminating mortgage, effect of— Adverse 
possession. J : 

A person who purchases аг right which he honestly 
believes to be full proprietary right. and which’ is.so' 
described in. the deed of sale, can claim the benefit 
of Article 184, Indian Limitation Act, even though 
by* the exercise of diligence he might have dis- 
covered that: his transferor was only а" mortgagee: 
Mere:constructive notice without actual knowledge 
is not sufficient to deprive the purchaser of the 
benefit of the Article, [р. 573, col. 2.] 

Drigpal Singh v. Kallu, 80 Ind. Cas. 956; 37 А. 660; 
13 A 1.1, 945, Mahbub Ali v: Muhammad Husain, 
57. Ind. Cas. 497: 24 О. C. 125; 7 О, L. J, 819,. Rada: 
nath Doss v. Gisborne & Co, 14 M. I. А. l'ab p: 16; 16 
W. B.P. О. 24; 6 B L. R 530,2 Sath P.O. Ј. 397; 2 


Bar.. P. О. J. 686: 20 Е. Б. 687. and Pandu v. Vithu, 


19 B, 140; 10 Ind, Dec, ix, в.) 95, referred to, 
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It is for the person who asserts that a transaction 
was something different from what on the face. of it 
it purports to be, to substantiate'that assertion, that is 
to say, a special fact must be proved by the party: 
who relies on it, [p. 674, col. 3.1 

Biswi mortgage is something like an under-pro- 
prietary tenure but it is subject to the right of 
redemption. (p. 575, col. !.] 

Though the general principle of law is that no act 
of the mortgagee can by iiself change the character 
of the possession which was originally acquired yet, 
where both the parties have treated a mortgage as 
terminated, the case stands ona different footing, 
[p. 675, col. 2.] 

Mahendra Bahadur Singh v. Chandrapal Singh, €8 
Ind, Cas. 284; 24 О. O. 155; 8 O. L J. 622, followed. 

Therefore, where under а compromise the equity 
of redemption is released by the mortgagor but the 
compromise is ineffecual for any defect of regis- 
tration or otherwise, the possession of the mortgagee 
would be considered to be adverse fromthe date 
rA the compromise was entered into. [p. 576, col. 
2. s 

Ehtisham Ali v, Jamna Prasad, 64 Ind. Cas. 299; 9 
O.L J.71; 240.0. 272; 16 1. №. 104; 80 M. L, T. 
132; 24 Bom. L. R. 675 (Р. O.), distinguished, 

Appeals from a desree of the. Distriat 
Judge, Fyzabad, dated the 25th Febraary 
192], modifying that of the Subordinate 
Judge, Sultanpur, dated the. 12th. December 
1916. 

Messrs. Haider Husain and М. A. Khan, 
for the Appellants in Appeal No. 143. 

Mesers. Ehsanulrahman and. Мата Ullah, ` 
for Respondents Nos, 1 to 3 in Appeal 
No. 143.. 

Mr. Hatder Husain, for the Appellants in 
Appeal No. 144, 

Mr. Néamat Ullah, for the Respondents in 
Appeal No. 144. 

JUDGMENT.—Tbe:e two connected 
tecond appeals arising out of the same suit 
Lave been referred for decision to a- Bench 
as involving an important question of in- 
terpretation of Artiele 1350f the First Sche- 
dule to the L'mitation. Act. The suit was. 
one for redemption of a morlgage of a-nine, ` 
pies share in two villiges executed by one. 
Rachhgal Singh iu favour of. Balka an Singh. 
Both parties to the transaction are long since 
d-ad and the plaintiffs are the represen. 
ta:ive of the mortgazor. There were 
sixty eight defendanta tə the всі: and 
it is owing to the diffisnlty of effeetmg 


e«rviee of р’ 03058 on all these 
pe.sona that this litigation has been, 
prn ling for more than seven: years. Тһе 


suit was institutad on the lith Novembar 
1914. There were two appeals to: the 
Coart bslow ani though filed in 1917 
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-wera not desided till February 1921. The 

‘fast that the delay oseurred shicü; in 


the lower Appellate Court seems to point 
to the desirability of взше amendment of 


our rules for the servise of prosess on | 


the lines of that adopted by the Allahabad 
High Court. 

The defendants Nos. 1 to 33 ara reprasen- 
tatives of the original mortgages. The 
defendants Nos. 34 to 42 are representatives of 
the mortgagor who have not joined ia the suit. 
The defendants Nos. 43 to 63 are transferees 
from some of the first 33 defendants. 
Two appeals have been filed to this Court. 
Appeal No. 143 of 1921 is by certain 
transferees, Appeal No. 144 of 1921 ia 
by 21 of the representatives of the mort- 
gages. . 

The sole question for desision in Appeal 
Мо, 143 is the eonsirustion of Artisle 134. 
The msmorandum of appeal in Appeal No. 
144 filed by ‘the mortgagees raises five 
pleas, none'of which has been pressed in 
#ће'ргевіве form in which they appeared in 
the grounds of appeal, The pleas aetually 
pressed have been—~ 

1. That the mortgage ereated an under- 
‘proprietary right which entitled the mort- 
gagees to retain astual possession of the 
share even after redemption, 

2. That the mortgagor’s right was extin- 
guished by a compromise between the parties 
‘in eonnestion with certain litigation in the 
year 1884, 

8, That even if that compromise is not 
legally valid its effest was tc make the 
possession of the defendants adverse from the 
date of its exesution. : 

The appellants’ Counsel contends that 
these pleas are sovared by his sesond ground 
-of.appeal whieh runs— 

"Beeause in a suit for redemption the 
plaintiff must prove prima facie that the 
mortgage is redeemable on the date of the 
institution of the suit,” 

Onthe question of construction of Artiale 
184.the only differenes between the parties 
iu this Court has been one of the burden 
гоЁ proof, Both -parties aasept the view 
laid down in Drigpil Singh v. Kallu (1) that 
а perron who purchases from a mortgagee 
with ‘full knowledge that the latter has 
only a mortgages right sannot claim the 


(1) 80 Ind, Сав. 056; 97 A. 660; 13 A. L. J, 945, 
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benefit of the Artisle even though the 
sale may ostensibly bs ona of full 
proprietary right. Both parties equally 
assept the. view that а person who 


purshases & right which he honestly 
believes to ba full proprietary right and 
which is во deseribed іп the deed of sale 
ean elaim the benefit of the Artiele, even 
though by the exereise of diligence he might 
have discovered that his transferor was 
only а mortgagee. In other words, both 
parties ascspt the principle that the mere 
constructive votise without actual knowledge 
is not sufficient to deprive the purehasar 
of the benefit of ths Articla. In this saga 
there is по evidence and no finding of the 
Courts below that the transferees had 
actual knowledge that their transferors 
were mere mortgagees. All the tranafers 
in question purported to transfer full 


“proprietary right. The case has been decided 


by both the Oourts below.on this footing, 
А doubt was suggested in argument before 
us ав to one of them, Exhibit VVI, but we 
have examined the dosument and there is no 
doubt that it purports to be а transfer of fall 
proprietary interest, The- appellanta eontend 
that it was for the plaintiffs who allege that 
these transfers were something other than 
they. purported on their fase to be, to show 
that the purchasers had knowledge of the 
real state of affairs. The plaintiffs, on the 
other hand, eontend that it was.for the 
transferees who elaimed the benefit of 
Article 134 to prove affirmatively that 
they were iguorant of the real state of the 
mortgagors’ title. 

As Appeal No. 143 has bean referred 
fo this Ocurt for an authoritative desision 
on the question involved it ia desirable to 
say. that tke position acsepted by the parties 


.is that to which the authorities lead. The 


lower Appellate Court has based ita decision 
on a finding that the tranferees did not 
take in good faith as defined in the 
Limitation Aet, besause they might if they had 
made proper enquiries have aseertained 
the true state of fasts; in other words, 
they had constructiva notice. The 
deünition of “good faith” in section Z (1) 
provides that "nothing shall be deemed to 
be done in good faith whish is not done 
with due eare and attention.” The words 
“gocd faith" do not, however, oscur in Artiele 
134. They do ocsur in the sorresponding 
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provision of the Acts of 1859 and 1871 
bat were omitted in the L mitation Asta of 
1877 and 1608, There is no jastification 
for resding into the Act words whieh were 
deliberat.ly omitted from it. А purebaser 
who bought what purported to ba and what 
he believed to be full proprietary right sannot 
be deprived of the benefit of the Aritiele by 
failure to make enquiries as to the true state 
of the title. 

Toe rule] id down in Drigpai Singh v. Kallu 
(1) and Mahbub Ай v Muhammad Husin 
(2) that a purebss;r «ho buys kaowing full 
well that: he is buying a mortgages right 
ia not entitled to the banefit of the Ariela 
may be bared on two distinet gronnds. 


The first is that stated by tha Privy 


-Qoaneil in Radanath Doss v, Gisborne & ‘Oo.’ 


:(8) ах вазе desided under the Act of 1859. 
Their Lorós'ips вау: “What is the meaning 
of the term ‘purchaser’ in this sestior? 
T; eannot be a person who purchases a morte 
gaga es в mortgage, besause that would 
be merely equivalent to thé assigament of a 
mortgage.” 

The sacond is: that where the transferor 
and transferee combine to represent what is 
really a mortgages right as proprietary 
right they are really combining to praetisa 
a fraud upon: the true owner and по 
party is entitled to take advantage of his 
own fraud. Е $ 

Neither of these sonsiderations applies to 
the case of mere corsiructive notics without 
astual knowledge. · ТЬіз ів alo the visw 
.$aken by: the Bombay High Court in 
Pandu v. Vithu (4). — 

The burdea of proof, in our opinion, ley 
on the plaintiffaand not on the defendants, 
Tt is for the parson who asserts thata transac- 
tion wassomething different from what, on 
the fase of it, it purportae to be to 
substantiate that assertion, Toe traussetions 
impugned are traneastions whicn, on the 
face of them, are exaetly covered by the 
language cf the Artiele. .Tne plaintiffs 
seek to take the oa-e out of the Article 
.by alieging a special fact, namely, knowladge 
on the part of the transferees that the 
vandor’s title was that of а mortgagee. 
They must prove the fast on whieh they 

(2) 57 Ind Cas.,49°; 23.0.0. 125; 7 О.Т. T. 819. 

(8) 14 M. I. A. l at p. 15; 18 W, В, Р. О, 24. 6 B. 
` Y, В. 580; 2 Suth, P, C, J. 397; 2 Sar. P. C. J. 686; 20 


`2. В. 687. : 
:3 (4) 18-B, 140; 10 Ind. Dec, (х, в.) 95, ~ 
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.Judzes point out that this would be in 
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rely. The Court cannot acaspt the mere 
allegation ss suffitient, nor вап it &ssnme 
without evidence that the transferees were 
endeavouring to perpetrate a fraud. In 
one of the eases most relied cn by the 
respondents both in tbis Court and in the 
lower Oourt, Drigpal singh v. Kallu (1), it 
is suggested in the judgment that one reason 
for the omisson of the words “n good 
faith" from the Act of 1577 was thst their 
retention would have thrown on the trans- 
{өгөө the onus of prov g that he hai no 
The learned 


many cases a hardship on the pereon in по:вак» 
sion of tha pr^per'y and that, ha wonli have 


.$o prove a negative possibly after the -lapss 


of many yras. Toe view of the learned 
Judges alearly was that though proof ' of 
knowledge of the true state of the title 
would tske the suit ont of the operation 
of the Artiele 134 such knowledga must be 
proved like any other fact whieh it was neses. 
sary to estsblish, in order tə enable the 
plaintiffs to sucseed, 

Ар eal No, 145 must, therafore, be allowed, 


. We have dealt with this appeal on the 
assumption that proper eqairy would 
hava  satisBed the transferees that 


what they were purehssing was merely a 
mortgasea right, as tiis is a finuiog cf 
fast of the 1 wer Арре laio Oourt whieh : 
is binding on us in sesond appeal. In 
view of the compromi:e of 1686 to which 
we вра] have to refer in dealing with 
Appeal No, 144 we should be disposed to 
hold, if the matter were open, that it is 
very doubtful whether enquiry would have led 
them to-any sush conelnsion. 

Tha orly substantial plea pressed in Appeal 
No, 144 is that of adverse possession. The 
first two require very little disoussion, 
The mortgage was what i» known as a 
биш mortgage, This is-dessribed in Sykes 
(Comgendiom on  Talukiíari Liv, page 
193) as "a special elass of mortgage by the 
proprietor to a cultivator of the latter's 
holding for a sum of' money paid down." 
Generally alow rent ealled piramsana was 
reserved whieh · represented the difference 
between the interest due on ‘the money and 
the fuli rent, Such was the ease with the 


.mortgage in suit. The full rent of the holding 


was Hs.18215 6, The mortgage provided 
that the mortgagee should retain Rs, 127.6. 
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in lieu of interest and Rs. 2-7 6 on sseount 
of jarawal (winter elothing) and pay the 
balanse of Rs, 53.2 0 tothe mortg-gor as 
garamsana or rent. On redemption the 
mortgagor was to get back his deed and 
full rent was to become payable. The 
appellants rely on the fact that biswi is 


dessribsd.by Sykes as an under proprietary : 


tenure. Tho seme suthority makes it olear, 
however, that it was an under-proprietary 
terure sutjest to redemption. ‘This ia stated 
more explicitly in an au: hority to which the 
appellants themselves have referred as, Col. 
MacAndrew’s “some Revarus Matters, 
chi: fly in the Provinee of О id! ," publisbed 
in 15,6. Col, MacAnd.ew was Commistioner 
' of Sitapur at tbe time. Speaking of the 
tenore, he saye, that it differs from all orker 
under-proprietary tenure: in being liable to 
redemption, and he goes on to say that in his 
opirion a ,mistske was made iu degeribing 
the:e tenures as und.r proprietary at all in the 
Ssttlement Records und that, it would have 
been better to treat them as aim; 1з mortgages. 
There is sbsolnotiiy nothing in tbe terms 
of the deed in su:í to warrant the sug- 
gestion that a permanent under-proprietary 
right маз eonferred by it. 

The sesond and third p'eas are based on 
the ssmetransasiim, In the year 1885 tha 
mortgayor .n-tituted a suit for redempsion of 
the meri gage now in dispute (Ex whi 4). This 
was io the lifetime of the oru іса] motgag зе. 
The parties eame to terms and by asompr m ве 
dated Z?th F b.ua:y 1880 16 was provided.— 

Firet, that the defendants would psy: the 
Government revenue’ aud certain ' other 
expenses. 

Segond, that the defendants should remain 


in. porsession with under-propieiary right _ 


‘paying ‘thirteen per cnt. of the Govern. 
ment revenue as maltkana allowance tothe 
mortgagee. 

Third, that the share in auit should be 
-inslnded in mahal Hasanpur Pa'ti, 

F urtb, that the property shouid not be 
liable to redemption, and 

Fifth, that if the defendants fail to pay 
the thirteen per cant. hag ma ikina it should 
be resoverable- from аһеіг moveable and 
immoveasble property. 37 : 

Unfortanately for the defendants the 
plaintiff mortgagor had fa led to pay the fall 
Ooart fees on his plaiat. ‘An огіег wa: passed 
fo the eifoet that if the plaintiff paid into 
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Court the amount fourd due on the mortgage 
and made up the deficieney in Court-le a а 
decree for redemption should be pa-sed in his 
favour This order was passed on 11: 
February 1885 before the parties had come to 
terms. After the ci1mpromise was effested 
the plaintiff, probab y thinkirg that as the 
matter had teen settled it would b3 a 
useless expenre to py additional Conrt- 
fees, failed to make up the defieieney with 
the rerult that irstead of the decree being 
passed зп terms of the sompromise the enit 
ws dismissed for non-payment of Court- 
fees, Tre effect of this was tkat tbe 
eunpromise, not baying been embodied 
in а deeree of the Court, remained invalid 
for want of registration. These fast: are 
not disputed by the learned Oounsel for 
the aprel'antse and thcugh be had announced 
as his sesond plea that the mortgage waa 
ex'inguished by virtce of this eompromise 
be was unable, when it csme to the point, 
to sontend in view of tbe provisions of 


‘seetions 17- and 49 of the Registration Act 


that the two unre g stered appl cations put 
in by the parties embodyiog the terms of 


‘the somrromise could sonfer a right іп 


immrcv able property, Aa their Lordships of 
the Privy Or un il remarked in a recent; case 
[Ehtisham Ali v. Jamna Frasad (5) ] “when a 
deed of sale has teen once exeouted and regis- 
tered it ean only be avo.ded by a subsequent 
registered transfer.” The original mort- 
gage in this case war, it is true, not 
registered, but that is becauso it was executed 
ata time when no law requirng registration 
was in forca, 

In their grounds of appeal the appellants 
took a plea that the dismissal of the previous 
suit for redemption barred the present 
suit under the rule of res .udícaía, but as 
they. had taken a similar plea inthe Uourt 
below and then abandoned it they hava not 
pressed it here, They do, however, sontend 
that the effeet of the eomprowisa was to 
make their possession adverse from its date. 


‘They fully acsept the principle that curing 


the oontinuance of the mortgage no act of 
the mortgagee alone can make his possession 
adgets3 bat they. contend that whera both 


-pariiss have treated the mortgage as termi. 


(5° t Tnd. Сав, 299: 9 О L. J. 71; 240, С. 27% 16 


L W: 10% 30. М. L. T. 182; 24 Bom, L. В. 675 
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ated the ease stands on a different footing. 
Mahendra Bahadur Singh v. QOhandrepal Sings 
(6) is a direst authority in their favour. 
The faets were very similar to .those of the 
Present case and are indistinguishable in 
prinsiple. The mortgagor had effected an 
faut and ont sale of the mortgaged 
Property to the mortgagee buf, aa in the 
. present саве, the deed in whieh the transaction 
мав embodied was invalid for want ot 
registration, The learned Judicial Оопітіз. 
sioner held that from the date of the deed 
tbe -porssssion of the mortgagee became 

adverse, Не gaid:— 

“The law is that no aet of a mortgages 
can by itself change the character of the 
„possession which was originally sequired. _ 

' “Bat in the present case the facts nre 
different. The ast upon which the defend. 
‘ant-appellant relies was not his own act but 
‘was an aot to which both the mortgagor and 
the mortgagee were parties. This is not s 
“ease of mere repudiation of the mortgagor’s 
title or mere assertion of adverse title by a 
‘mortgagee in possession, 16 seems to me 
‘that it must be held that from the date 
‚оп which thesa two documents were executed, 
that is to say, on the 21st of November 
‚1589, the possession’ of the defendant- 
„appellant became adverse to the mortgagor. 
‘The possession of a grantee under a void 
-grant is adverse tothe grantor.” M 

' The- respondents raised a preliminary 
-objection to the plea being heard on the 
ground that 16 was not explicitly taken in 
the grounds of appeal. | 

` The plea was direstly raised in the Trial 
Court and an issue was framed on it. 
Issue No. 18 ran:— І 

" Have the defendants been in, adverse 
possession of the property in suit for more 
‘than twelve years before the suit?” 

16 was also raised in the first ground of 
appeal to the Court below. If not directly 
raised it was clearly implied in the first 
' ground of appeal to this Oourt which was 
‘that the -plaintiff’s suit is barred by the rule 
.of.iwelye years’ limitation. Even if we 
considered that it was not stated’ with 
sufficient clearness in that g.ound we should 
‘be ‘prepared to allow ће appellants to .urga 
‘it under О. ХИ, г, 2, 0f the Code of Civil 
Prosedure. To prevent any possibility of the 


' 46)63 Ind. Cas, 284; 24 ©. O. 155; 8 Or D, 2,625, 
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,The 'effest of the compromise was 


pias - 


respondent being taken by surprise we offered 
to allow their learned adoveata further tims 
to prapara his arguments on his point, but 
he stated that he did notreqnire. Apart 
from this technical objection he relies on 
the observations of their Lordships of the 
Privy Council in Khíarojmal v. Daim (7) 
that as betwean mortgagor and mortgages— 

“Neither “exclusiva possession by the 
mortgages for any length of time short of 
the statutory period of sixty years, nor any 
Bequiessanse by tha: mortgagor not amount- 
ing toa release of the equity of redemption, 
‘will bea bar or defence to a suit for redemp- 
‘tion if the parties are otherwisa entitled to 
redeem." ` { 

The circumstances relied ап вз establishing 
adverse possession are stated on prge 811 
of the report. They were that no aesounts 
had been demanded by or rendered to the 
morigagora or their representatives, по 
payments of subsistense money ‘whish they 
were entitled to under the mortgages had 
been made to them and .the parties 
after the sale  eeased to eultiyate the 
Лапа, and left the village, and renewed 
patios had been granted to the nominees 
of the mortgagees. The present ease is 
not one of acquiessence at all It is a 
ease of direct release by the mortgagor.of 
the equity of redemption though that release 
was not elothed in the appropriate legal 
form, The observations of their Lordships 
‘deal only with & plea of Acquiessense and 
not with. the ease of a direst renunsiation 
of his right on the part of. the mortgagor. 
that 
both parties, the mortgazor as well as the 
mortgagee, treated the mortgagee right as 
having come to an end and the mortgages 
as holding in adverse under proprietary righé, 
Jt is dificult to ses what more eould ba 
required in order to render the morigages's 
,possession adverse. Woe think, therefore, that 
‘the mortgagaes are entitled to впвәвай on 
this issue, 

The result is that we allow both appaals 
And diemiss the suit with costs in favonr of 
the appellantsin all Courts, | x 
“oN Anzeagle allowed, 

(7) 82 I, A. 28; 82 О. 298; 1C. L, 1. 584 8 Sar. P. 


C. Т. 784, 9 C. W, N, 201; 2 A. L, J. 71; 7 Bom. L, R. 
1t(P. C. : 
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LAHORES HIGH OOURT. 
CrrminaL Аррааһ No. 2:6 or 1922, 
May 1, !9.2. 

Present; —Mr. Jastise Abdul Qdir, 
KUNJ L&L —Ooxvior— APPELLANT 
versus 
EMPEROR—Resrovpent, 

— Act (I of 1872), s.82—Dying declaration 
—LTOOT, 


Witnesses.should not be allowed to prove a dying 
declaration as if it were a substantial piece of 
evidesice in the case The relevant fact to be proved 
is the'statement made by а deceased person admis- 
sible under section 32 of the Evidence Act and that 
statement is not the document made by the Magis. 
‘trate bat the verbal statement made by the 
deceased person. [p. 579, col. : ] 

The only way of proving a dying declaration is by 
‘the evidence of some witness who heard it made, 
dhe witness being at liberty to refresh his memory 
dy referring tothe note made by him ог read over 
‘by him at or about the time the statement was made. 
Ip 578, col 1] ° 

King-Emperor v Mathura Thakur, 6 C, W. N. 72, 
Samiruddin, In the matter of the petition of, 8 O. 211; 
JO О.І. В, 11; 4 Ind. Deo. (м. в, i85, Gouridas 
Namasudra v. Emperor, 2 Ind. Сав 841; #6 C. 639; 18 
О. W. N 680; 10 Ог, L, J 196, relied upon, 

Ghazi v Emperor, '4 Iud. Cas, 4 7:17 P.B.19 1 Ory 
18 Or. L, J. 226; 48 Р, W. R. 1911 Cr, referred to. 

Appeal from an order of the Magistrate, 
First Olas, with enharcad powers under 
section 80, Criminal Procedure Code, Lahore, 
dated. the 10th Marsh 1922. 

Lala Mool Ohand, Б. S., for the:Appellant. - 

Sheikh Niaz Ak, for the Governmett 
-Advoeate, for the. Respondent, . 

JUDGMENT,—This judgment will dispose 
tf two sonnested sppeale and one eriminál 
revision. Two. persone, namely, Selig Ram 
and Kunj Lal, have baen.convicted under 
section 304, Part II, Indian Penal Code, 
for having saused the death of Jowinda 
Mal, and have bsensentencad to ‘five years’ 
rigorous imprisonment each., They have 
‘both appealed to this Court, while Durga Das, 
coniplainant, has filed a petition for enhanee- 
ment of their sentences on ‘the ground 
that the offence -committed by them was 
ane ‘falling under section 302, ‘Indian Penal 
Code. I have heard Pandit Sheo Narain 
on belinlf of Salig Ram, appellant, Mr. 
Mool Chand for Кар] Lal, appellant, aud 
Mr. Dhanraj, Shah in: the revision  peti- 
tion. ` . 

The faeta of the case ara given at 
length. in the judgment of. the Trial Court 
end are briefly as Пота: Кај Lal. ig 
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‘day at l p.m. a report was made to 
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the son of Jowinda Mal, -decaased, from his 
first wife, The relations between father 
an? son were strained, because Jowinda 
Mal had children from his sesond wife, 
whom he favoured, and was displeased with 
Кап] Lal, whose mother had died about 
14 years ago. Не did not allow Kunj Lal 
fo share the business of eloth merchants 
whieh he was carrying’ on jointly with 
his brothers, On the 20th December 1921, 
Jowinda Mal was going home from hia 
shop about 7 р. x. when he waa assaulted and 
beaten with dangs in Bhadarkali Lane, 
inside Lahore City. He was removed to 
his honss, whieh was not far from the 
plase where he was assaulted, and the next 
ihe 
Polica by Durga Das, brother of the de- 
seased, in whieh it was stated that Jowinde 
Mal had been besten by Kunj Lal and 
by one other who was a friend of the 
latter, The injaries of the deceased wera 
examined by Lieutenant Olarke, Assistant 
Surgeoc, who detailed them in а sertifisate 
whish he gave to tke relitions of the 
deceased, and whish ~as produced before the 
Police at the time of the report. It showed 
that the deceased bad altogether six in. 
jucies on his person, three of which were 
on the head and three on the other parts 
of the body, all caused by some blunt 
weapon, One of the injuries on the head 
was dessribel as serious; and probably led 
to Jowinda Ma"s death five or six daya 
later. The Рве started investigation on 
the very day when the report was made and 
the Snb-Inspector, Mr, Muhammad Asghar, 
(P. W, No. 8), recorded the statement of 
the decessed with regard to his injuries, in 
whish Jowinda Mal stated that he had been 
assaulted by four or five persons ineluding 
Kunj Lsl and Salig Ram, but that he 
had not identified the other men, who sgemed 
to be Muhammadans. After taking down 
this statement, the Sub-Inspso'or thought 
that the condition of the deesased was 
precarious and he asked a Magistrate, М; 
Abdur Rahim, (P.W. №. 3) to come and 
take down the s'atsment of Jowinda Mal, 
regarding hia assailants. The Magistrate 
came and questioned the deceased and took 
down his statement,which was practically, 
the взше as had already beea made ба 
the Sab Inaneotor, In the first report Hari 
Chand and Fakir Chand had been mentioned, 
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` вв witnesses of the ссзшегсе a2d in the 
two statements whish Jowinda Ма] made 
to the Sub-Inspectcr and’ the Magistrate, 
respectively, he mentioned tke name of 
Fakir ‘Chand only, though it was saii that 
others also had seen the'oscurrenss. It is 
unfortunate, however, that Hari Ohard was 
not produced as a witness in "Court and 
Fakir Chand who had ben cited and was 
present was given up. One Muhammad 
Bakhsh was produesd who did not profesa 
to have seen anything and only stated 
that ‘he had seen Јо winda Mal lying injured. 
The only man who professed to be an 
eye witness in Court was Jiwan Lal (Р, W. 
No, 4). He depssed that he һай seen Карј 
‘Lal and ‘Salig Ram and three othar men, 
whom he ‘did’ not identify and who seemed 
to be Mubáümmadans, bəst Jowinda Mal wi'h 
'atióks, Durga Das wasaleotxamined ав Р W. 
"Nó. 1 and stated that the information given 
by him in “hia repcrt was obtained by him 
from the deceased, who told him about 9: P. м, 
on the same evening оп which be was 
injured ard a»on after the assault, that 
he bad been beaten by Кері Laland Salig 
Ram ard others, He acd.d that at the 
time of making tke report he forgot to 
mention the name of Salig ‘Ram ard 
aleo to say that there were other assail- 
ants bssidés the two. The statements as 
régards hie injuries, made by Jowinda Mal, 
to the Sub-Inspector and M. Abiar Rahim 
havé been proved by ‘the produetion of both 
these witnesses and, with the exsepiion 
ofthe statemant of Jiwan Mal, constitute 
the main evidenes for the prosesution in this 
саве. 

118 is contended Ly the learned Counsel 
for Salig Ram, appellant, that there is xo 
evidénse worth the name against his client. 
Bb argues that the evidenca of Jiwan Lal 
should nof be relied upon becanse he dres 
nét appear to be a genuine eye witness, 
He ‘is not only not mentiorel in tbe frat 
report- as á man who'raw adaything, ‘bat 
even ‘tha two statemects whieh have been 
{тездей ağ dying ‘declarations do not make 
avy ma3ntion of him though it is shown by 
‘the statement гесогӣеі by M. Abiur Rahim 
that Jiwan Lal was present when the 
descaséd was deseribing the insident. After 
having tbus sriticised Jiwan Mal, Mr S eo 
Narain proeesds to attack the dying declara- 
fions-so-far as their effest against bis 
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client is concerned. He says that the 
weight that ordinarily attashes to  sueh 
statements is not present in this case, bə- 
с use there is nothing to show that the 
deseasad thouzht that he was dying, 
beyond the apprehension whish the Sub- 
Inspector entsrtained at the time he got 
the statement of the deceased recorded 
br the Magi:trate, He also urges that it 
should be presumed from the firat report, 
which was: made‘after :oons dera lə delay, 
that till the time that the recort was 
made the name of Salig Ram was not given 
out by the decease’, wo mentioned 16 
only at the time of making his statement 
to the Sob Inspector'and repeated the same 
to M. Abdur Rahim eni this, he says, 
must have been due to some errone us 
impression. He susgesis that Jiwan Mal, 
who has “had some litigation with the 
father of Salig Бат, and із on bad terms 
with the latter, -migbt have put the notion 
into the mind of the deseased that the fri nd 
of Кап] Lal, abcu’ whose identity he was not 
ces, ws Sa'ig. Ram, and if, under these 


, circumstances, Jowinda Mal named Salig Ram 


mush importance should not be attached. to 
his naming him, beosuso it may be du; only 


‘to ascepting. the suggestion made to h'm 


and not besause he “had really ilentified 
Salig Ram. Не, thefefore, argues that hig 
client is entitled '£o^ acquittal ‘bscause, on 
‘the facts referred? to above, a substantial 
doubt in his favour is ereated even if the 
‘dying declarations are believed. to . ba 
eorreob and a e.given effest to, though he 
adds that: they are not dying deslarations 
‘properly speaking, 

Mr. Mool Ohand, on behalf of :Kunj Lal, 
„Bays that if the evidence of Jiwan Mal-ia 
eliminated,-as it is doubtfal.that:;he һа 
‘seen avything, then the statements of the 
deceased are the only things .remaining 
agaiust the appellants. “He points out that 
‘the statements of the deceased were, actord- 
ing to the: prosecution w.tnesses, made on 
8:véral occasims Firstly, thosa made -by 
him during ‘the night to Durga Das. and 
other people: aa to who his а s:+ilanta. 
.were; secondly, the acciant ‘of the occur. 
rense given by him. to the Sab Inspec.or, 
an ', thirdly, a simi +r acsount given by him to 
:M. «Abdur Rab m, Magistrá*e. : 

Wi'h regard to the earlies:statem^nt, Mr, 
Mool Chand saya that the prosecation nd 
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prodused none of the other persons who 
saw. tha de:eased on the evening in question 
and have conten'ed themselves only with 
the t stimony of D2xrga Dason the point. 
Ha says that Darga Dis 8: onald п berezard- 
ed аз indepsndent and reliable, that he is not 
independent beciuse he may be interested 
in.depriving his nephew, Кап] Lal, of the 
share of the property of the deceased, and 
that he is not reliable beaause he exaggerates 
his statements in Court and improves on 
what his brother had told bim. He has 
given a good deal beyond the information 
he gave in the first report and made the 
addition o* the name of Salig Ram when 
giving his evid т.оз in Oorrt. 

As regards the statemanta made by the 
desea ed to the Sub-lispector and the 
Magt‘trate and recorded by eseb one of them, 
Ме. Mool Chard raise3 a tec n'o.lobjeo ion 
against tham. Не saya that these statements 
should have been proved by questioning the 
witdess to whom they were mads ав to what 
the déceased told th m, and* should not hava 
besn proved by simp y showing them their 
recorded stat. monta and proving them as if 
they: were docaments whieh culd b+ proved 
вв gueh under section 91 of the Hyidence 
Ant - In th's connection he refers to King. 
E оргўот v. Mathura Thakur (1) in whioh the 
following obsecvations were made by Taylor, 
Jue . 

пева эз should nat be allowed to prove 
a dying declaration as if 1с ів а substantial 
pieca of evidenca in tre сіне, Тһе relevant 
fact to be provel isthe sta‘enent made by 
a deceased person admissible under gestion 
32ofthe Evidense Ast, and that s:a'emoat 
is not the docoment made bg the Мә зізітабе 
but the verbal statement made by the 
dec:a*ed parson,” 

“The only way of proving a dying deslara- 
fion їз Бу the evidence of асте witness who 
heard 16 made, the witness beinz at liber;y 
to, refresh his memory by referring to ths 
note made by him orread ovar by him at 
or about the time the statement is 
made.” 


He also refers to Samiruddin, In the matter 


of the peltticn of (2) in whion al«a the prinsivle 
referred to above was recogrised as sound, 


(1) 60. W, N.72. ` 
. (8) 80, 211; 10 О, І, B 11; 4 Ind, Deo. (w.-6.) 185, 
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He further refers to Gouridas Namasuira v, 
Emreor (8) wtish is a ruling similar to the 
twoalready menticned, He, therefore, argues 
that thes: dyng diclaraticns thould be ex- 
sludsd f.om covsidsration and his elient 
should ba asquitted. He arguse, in the alter. 
native, that even if the dying dealarations are 
treated as evidenae, they should not be 
believed, besanse the time when the deceased 
was assaulted was a dark December evening, 
which was also eloudy, and, therefore, it is 
probable that the deceased, on being suddenly 
assaulted, could not identify bis assailants 
and the name of Kuoj Lal probably was 
introduced bseause suspision fell on him. He 
says that on a fcrmer occasion, when fire had 
been set to the shop which Jawinda Mal and 
his brothers and their father owned, suspieion 
had fallen, though wrongly, on Kunj Lal 
and, the efore, there is nothing etrange in 
his biiog tu«pested again. Не also urges 
thas the decsaced- not haviog had any 


"ssrub'es about adding to his story as time 


elapsed made himself further unworthy of 
credit. 


Mr. Niaz Alireplyiog to the above argu- 
ments on behalf of the Jrown-days the dying 
declarations sre worthy of. bsliaf and that 
the ‘echnioal ‹ bjsetions raised against them 
by Mr. Моо! Oband shonld not reaclt in their 
exelosion. He argues that it.is shown clearly 
by the eviderca on tbe; record, both of 
medie-l men as well as of laymen, that the 
decaared was oapable of speaking after the 
firat shoek of his injuriis was over and 
sontinued to be so. He mentioned bia 
asssilants ёо his brother,’ then to the Sub. 
1паресіог and then to the Magistrate. All 
the tbree witnesses have been produced in 
Court and examined to prove those siatementa 
and if there is any defect in the form in 
whish the depositions of the two witnessea 
last referred to have been resorded, that 
should поё take away from the effest of that 
testimony. He points out that in the case 
reported as Gouridas Namasudra v. Emperor (3) 
what happened was ihat an attewps was 
m:de to treat a dying duvolaration as 
proved, simply by the produstion of tha 
magisterial resord of it, without producing 
the Magistrate as а witne:s. It was held 
by the Caiontta H.gh Court that the rosocid 


(8) 2 Ind Cas. 841; 86 C. 659; 13 0, W. N, 680; 44 
Or, L. J, 186. : " 
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wes not proved by him and that in that ense. 
the rccorded nmtatement was тів! у held to 
be rot proved, but such is not the cass here, 
Here, the Magistrate as well as the Sub. 
Inspector have been culy pnt into the 
witness box. Не sites Ghazi v. Emperor (4) 
which xas, а case in which a statement of 
a .dying wan recorded in Hrsgpital by a 
Magistrate was brought on the record without 
ihe Magistrate having been summoned to 
prove it and it was pointed out by the 
learned, Judges of the Chief Oourt that it 
shovld have keen proved by taking the 
atatement of ths Magistrate. He gces on 
to argue tbat as to the aredibility cf 
these- statements there :hould be по 
doult, bemuse it does not stand to reason 
that the deceased sould have failed to 
identify his own son, even if it wes dark 
at the time and it is also unlikely that 
he wovld falsely name his own son in 
Bnoh а serions egrs in spite of ralatiors 


between him and the son being strained. ' 


As regards Salig Ram, he авуз that he was 

tte man deseribed in the бг. reperi as & 

frierd cf Kurj L:l, and it ia possible thet 

the memory of Dorga Des failed him at 

ite: tine of making tke report co far 

as tke name of this appellant was 
sonserned. 


Alter sarefu' ly sonsidening the argaments 
адсг:вєвӣ to me on both'siZes, Iam of opini n 
thatthe appeal of Ku: j Lal mnst be rejested 
and that of Salig Rum mat be accep'e?, I 
ehare the Coub‘s exprerted on bel а: of the 
appellanis as tothe gc nuineness.of Jiwan Mal 
„вв an eye-witress and do nct, therefore, 
attach ary weight tohis: evidence. in this 
ease, Lat I regard the statements mede by 
the dccsased as to his prircipel aesailent, 
npmely,, bis п Корј Lal, firet of al 
to his brother Durga Dae, then io tke 
Sub-Inspastor, ard then tothe Magistrate, 
as quite eredible and entitled to every 
waight. The statement шаге fo Durga 
Das about Kur j Lal is.p:oved by Dorga 
Das in Court 1 hcld that probably tke 
only name mentioned Ty the deeeared at 
‘Brat wag that of Каз] Lal and. that is 
the raon why tkat is the only rame 
which was me tioned in. the frst гр rt. 
1 do not think it likely that Durga 


(4) 14 Iud. Сав, 417; 17 P. R, 1911 Cry 13 Cr р, Т, 
bon; 48 T, We K 1911 Cr, | 
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Das would hava firgotten the name cf 
Sag Ram if it bad bsen given to. him, 
It is true that Darga Das in Court 
states that the deceased had montioned 
both Кап} Lal and Salig Ram from the 
very outeet, but I am rot prepared to 
believe that part cf his story, because it 
is sontradicted by the firat report made 
by him. -I have no doubt that he ia telling 
the truth вз far os,Kunj Lal is concarned, 
There is, therefore, this piesa of evidence 
against Kunj Lal to which nosueh technieal 
objections ean be .rais:d as have b»en raised 
against the two reeorded statemente,. proved 
by the «v'denca of the Sub-Inepsetor and 
the Magi-trate As to these, I think, Mr, 


„Моо! Ohand's criticism is valuable ard I 


wish to take this oacasion of drawing tha 
attention of the learned Magistrate ‘to the 
rule laid down in King-Hmpercr 4. Mathura 
Thakar (1) as to the ‘marner in wh ch 
statements purporting to be dying declaras 
tiors should be recorded. Bat in view 
of the fect that-in the cse before mo» the 
two witnesses (o whom tFettitemsp's ware 
made by the doeessel hava been produeed 
in Oonrt ard ware available for orcas, 
examination, I do not sae that tha 
defects -in the form in which thcse state- 


ments were taken down dcsircy3 their value | 


to sush an extent as to mske it neres 
sary to exelude them from consideration, 
There. is no rersonable  donbi, - left in 
my mind as to truth of. the dying 
deelaratiors of the deceased..so far as 
Kunj Lal їз soneerned and I dismies Kunj 
Lal’s appeal. ` 

As regards Salig Ham, I am поб 
prepared {о asy that the deceased. told a 
deliberate lie when he named „Salig Rem 
before the Sub Irspestor'and the Magis- 
trate. It is quite possible that owing to 
the serious injury that he had reseived 
to his brain the. пеше of the. other: man 
escaped his memory and-at the time, of 
giving instrnctions to his brother Һе 
eould not tell anything more than ‘that 
Киз] Lal was acsomprized by a friend 
ot his He msy hava recollected the 
name ‘at tbe time the Sab-Inspestor 
arrived, It is quite possible that Salig Rani 
may hava bsen the esmpanion of Кап} Lal; 
referred to in. the firat report, but it is 
concsivable that tha deceased | my have 
rosdily aseepted a Sgen eming from в 


at 
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man like Jiwan Mal, who is admittedly 
hostile. to Salig Ram and may have given 
this. name owing to the suggestion thus 
received. Thue a doubt in favour of Salig 
Ram is ereated whish is strengthened by 
the absenee of his name from the first report, 
and:alsoby theabsenee.of motive on his part 
ta'join the.aseeu't. It is also signifiennt and 
may ba mentioned for whatever it i» worth; 
that I frd, on reference to the Pclice diaries, 
that the: earliest stalement of Jiwan Mal 
eontsined no mention uf Salig Ram but 
simply: gave the name of Кап} Lal, This 
lends colcur to the theory that.the addition 
ofthe name of Salig Ram and the statement 
.that.two or three.other men took part in the 
affair are developments of the ease, whieh 
cannot be easily treated ag reliable. There» 
fore, I asquit Salig Ram, giving him the 
‘benefit of the doubt, 

Coming to the petition of enhancament 
1 do not thick mush need bə said on the 
point af'er the view of the case 1 һауе takin 
above. It may Ъз mentioned that the plea 
urgedon behalf of the complainant-petitioner 
was that the assault was made with the 
intention of committir g murder and, therefore, 
dessrvad the punishment provided: for that 
offerce, but the siraumstaneas of the ease 
do roi lead to that eorelusion. £ hava Been 
the plan on the reeord, which shows that 
there- are other lanes laling to the house 
cf the deceased and thera ік nothing to show 
that азу asssilant of hia could have known 
міса of those be sould pass through on 
his way heme on that particular eveni: g. 
-Moeie:ver, I favs по doubtthat there were 
not- mere than iwo msn conserned in tha 
astault, es shown b; tha firat report. Tae 
menticning of four or five persons wa3 an 
exaggeration and efrer-tbozght s'mply to 
inerease the gravity of the offenos. Tha 
real faeta as to how ihe assault was 
eommitted or what preseded the assaclt 
cannot ba poseib' knowr. Moreover, tke 
nature cf the injuries shaws that, only one 
of the injuries on the head was relly 
serious and the man snrviv.d that injury 
for over six days, It is also conosivable that 
with batter and more oareful treatment he 
m'ght possibly have got bytter, bessu e it 
is in ovidenee that the relations of the 
deaeased were dir.cied by Lientenant Clarke 
to {ека him. to the Hospital f.r traatm mt, 
Lut they refrained from doing so and he 
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was kept all the time ab home. Presvmably, 
he had better chances of recovery by. 
goirg to the Hospitel than by remaixing 
at his house, In fuch eiroumstansee, 1 
think the Court below wa: јан беа in 
framing a charge under sestion 801, Part 
IZ, Indian Panal Cade, ard there is ro 
rufisient cause for an enhancement of the 
Benterce. The petition for enharcement is, 
therefore, rejec‘ed. 


7 Е. 
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PATNA HIGH COURT. 
Јсат RarzaE« o£ No. 2 or 1922, 
March ol, 1922. 
Present :—Mr. Justice Jw la Prasad and 
Mr. Justice Contte, 
.EMrEROR —PROSECUTOR 
versus 
PUNIT CHAIN AND OTHERS— ÁCOUSBD — 
Oerostts Pakty. 


Criminal Procedure Uode (Act V of 1838), s. 807— 
Re erence — Verdict of Jury— Reasons for verdict — 
Bessions Judge to give reusons for his opinion — High 
Court's duty to consider evidence, ete, — Ground far 
setting aside verdict of Jury. 


The verdict of a ‘ury must not be lightly dis- 
regarded by the High ourt Due weight must be 
given to it, and whenever it is set aside, it must be 
проп а very substantial ground and not merely 
upon the ground that another view of the evidence 
might have been taken (p. 594, eol . 

Emperor v. Neamatulla, 21 Ind Cas, 56; 17 С. №. 
N. 1077; 14 Cr, L. J. 596, referred ёо EN 

In referring a case under section 807, Criminal 
Procedure ‹ ode, it is not sufficient for the Sessions 
Judge to say merely that he believes the evidence of 
witnesses on whose evidence the Jury has returned 
в verdict of not guilty; he should give reasons for 
his opinion in воћоіерь detail to enablo the High 
Court to appreciate it and to give due weight to it, 

“4, col 2.7 
Poe a referenco under section 307, Crimioal Pro- 
cedure Code, the High Oourt has to consider the 
entire evidence in the case and to give due weight 
to the opinions of the Sessions Judge and of the Jury, 

, n8, col. 2 
а “майа, € J,- In making а reference, 
under section 30., : riminal Proc: dure ı ode, dis- 
agreeing with the verdicb of the Jury, the Sessions 
dudge should ask for their reasons for the verdict, 


Ep. 583, «ol. 1.] 


bed 
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Where the-Sessions Judge and the-Jury differ 
and there is a division in the opinion of the ury, the 
High Court will consider not only the opinion of the 
par ae also of the minority ofthe Jury [р 588, 
, col, 1 2 


Emperor. у. dMüssowiat ‘Zohra, 55 Tnd, Cas, 294; 1- 


Р. L Т. 657; 21 От. L, 3. 274, referred to. 

Per Coutts, J —The opinion of a Jury is its verdiot 
&nd not the reasons on. which the verdict is based, 
(p. ^84, eol. 2.] 

The High Court is not bound to act in accordance 
with the verdict of the Jury even where it is 
unanimous [p 584, col. z] 

‘Emperor v. Lyall, 29 C 
referred to. 


. 128; 6 0, W. х, 258, 


Referense .und.r sestion 30’ of the Ori- 


minal Procedure Code by the Sessiors Judge, 
Patna, dated the ?45h January 19.2. 

Мг. Н. L. Ncnd' eolyar, Arsistont Govern- 
ment Advoca.e, far the Crow . 

Me:srs. P. E. Lal and 1, B, Biswas, for the 
Acsused. 


JUDGMENT. 

Jwata Prasen, J.—-This is a Reference under 
section 307 of the Code of (rim:nal Pro» 
cedure by the Session- Judge of Patna re- 
commending thet Punit and Ramktelawan 
be convicted of an offence u der section 304, 
Indian Penal Code read wi.h seetion 54, 
Indian Penal Code and under section 148, 
Ind an Penal Cod., and that Sita Ram and 
Indar ba convicted of an’ offence under весџіоп 
‚ 147, itdian Pensl Code. 

The above named four aceured along with 
17 cthers were tried. by the lesined S ssions 
Judge of Patna with the sid of Ju-y con. 
sisting of five gentlemen, on the charge of 
having murdered one Kokl Ma‘.to. The 
Jury returned а divided verdiet, three o? the 
Jurors returned the verdict of not guilty 
ard two а verdict’ of guilty. -The learned 
Sessions Judge secepted the verdiet of the 
majority of the Jury with respest to the 17 
&tensed .perscns, and disagreeing with the 
verdiet of the majority with respect to the 
aforesaid four pers: ns has геѓе геа their case 
tous under sestion 307 of the Ocde of crimi- 
nel Procedure. The reaton tor the reference 
has been given" by the learned  Sezsions 
Judge in h's letter No. 329/XI, dated the 
24th of January 1822, to this Uourt. Не 
says.— ‘The evidence.appears to me conclusive 
to establish the charges of rioting and to 
prcve that the four men, Pant, · Ram 
Khbelewan, Sita Ram and Incer were men. bers 
of the body of rioters, that the two former 
were armed with dsalus, thet Sita. Ram 
aud Тобаг carried айма and that either Punit 


INDIAN OAS, 


[1933 


сг Rem K*elawan in furthéraned of an 
interii n «beh was o: mmon to both of them, 
esosed the farial wound in the ehest of 
Kokil. Му .ekarge to the Jury will реч 
the details of the evidence arainst eneh of 
these four n en. I rely particularly гп the 
evidence rf Serdagar, Musaw mot Suthegia, 
Murammat Makbni, Ram -Presad Lokar, 
eonstable Rem Bilas Singh and Dabaur, I 
ean find ро зєавео why Musommat Subbagia 
or Kusammot Makbni or Вата · Provad 
Lohar or constable Ram Bilas Singh or 
Daheur should perjoxe themselves, and 
their der eanour in tke witness-box was 
quite ratisfaetrry. The evidence itself shows 
no grourcs at all fer corsiderbg their 
testinony to be inepired by any evil 
motives. As apa'net a'l the four men wth 
whom this reference is o nyerred the e is. the 
furibir fact that they were all arrested near 
the seene that night and also the fact that 
Sita Ram was fonnd wearing a woman's garb.” 
' It may incidentally be mentioned bere 
that the eherge to the Jury, tbe verdiet_of. 
the Jury and the judgment of the Orurt all 
trok slare on the 21st of February 19 / га 
fhe o'cer -heet ard the ve dct cf the Лоу 
and the jud. ment ож, tut the obarge:to the 
Jory bears the date “2r: F-b пагу ' 992," 
urder t'e signature of the learned Se s ons 
Jrdge. No doubt, the Jury vas eharged on 
ihe 2lrt and apparently a typed erpy vas 
plated before the learn:d Sess-ors тй” fcr 
his rignatvre on the “34а Jt ehou'd have 
appeared on this eojy whenu the Jury was 
astually eFa:ged. : 

Jn the letter cf referense it would appear 
from the somma y of the reascns quoted 
above that the lesrned ‘Sessions Judge: has 
not really diseursed the evidence in the вағе 
for and aganst the accwed perrons, in 
order io jostify the eonclosion tat the 
eharge against the aforesaid f ur accused 
perecns was  esfablbbed. H-, however; 
refera to his sharge to the Jury for details of ` 
ihe evidenee against each of the aforesaid {сог 
persone. 

(After referring at rome length the 
summary cf the *essiors Judge's eharge to the 
Jury, his Lordehip preceeded as ё Пожё:] 

.Now, the lear: ed Se-siona Judge has not 
bhimselt di cussed tha evidenee in bie latter 
of referenee. Ho bas simply said that the 
eviden e of the wiine:ses mentioned above 
should te assepted, He ought to baye given 
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his reasons for assepting the evidence, He 
ought to have met ell the  cbjeetions 
raised by the defense against th evi- 
denca of‘ the afcrasaid witnesses; in other 
words, he ought to have given‘tis re:sons 
for the  deeisions arrived 
that the evidence in the ess» estab'ishes 
the guilt of the aforesaid four  assused 
persons. Now, this was obviously more 
nec:ssary in the present. eace beciuss the 
learned Sessions Judgs has deviated from the 
well-resogniz3d prineip'e that in maxing a 
referenee under seetion 327 of: the Oode of 
Oriminal Procedure disagreeing with the 
verdist of the Jury, the learned Sessions 
Judge should have asked for their reasons 
for the verdict, It was still more nesessary 
as it was pointed ont in the casa of E mpsror 
v. Musammat Zohra (1) that woen the Jury 
had differed and there was a division in 
the op‘nion of the Jury we have to sonsider 
not only the opinion of the majority but 
also of the minority ofthe Jury  Sest:on 
807, slause (3) requires us to give "due 
weight to the opinion of the Sessions 
Judge and the Jury.” We have ia the 
present ease got tre opinion of the Jadze, 
but we have not got the reasons and the 
cpinion of the Jury except the verdict of 
“not guilty”, We bave, therefore, to depend 
entirely upon the record in the баве сг upon 
the arguments advaneed. on bahalf of the 
defence in order to find ont whether the 
eviience relisd пр зп by the lsarned Sessions 
Juige shoald or should not be ascəpsed as 
proving the guilt of the авоп:ей. 

. Now, we have given broaily, without 
having goue into m‘nute details, the summary 
of the eritieisma that might have beea 
present in the minds of the Jarors when they 
dissarded the evidenca оп behalf of the 
prosecution and he'd that the ease against 
the aesu«ed was not proved. Whether there 
might have been the explanations for tha 
Polise to reso:d late the 'etate neat of the 
priacipal witresies for the prosecation, the 
defence із · entitled to ack that the evidanca 
of thosé witnesses should be discarded inas. 
musti ‘as there was saffisient time and ор. 
portunity for being tutored. Thus el minat. 
ed, there was only the’ evidenca of Dahsur 
and Ram Blas Singh, against whom also 
there were reasons for holding that they 


(1):56 Ind. Cas; 294; 1°P, 11,657; 21 Or.-L, J.-278, 
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did not come in proper time to identify 
the assailants. Therefore, the verdiet of the 
Jury in the present case cannot be said 
to have been a perverse one. Upon the 
evidense, at the best, it eau be said that 
thera was-room for another opinion, an 
Opinion differing from that of the Jury. 
But that is’ not the eriterion upon whieh 
a гөѓегепев under section 307 of the Code 
of Crimiaal Proseiure should be determined. 
True, on a referense the High Court ів 
requirad to consider the entire evidence ia 
the cte, but that does not necessarily 
mean Баб’ һе opinion of the Jury on the 
question of fast will b3 ignored. Thera must 
besomething more than a mere estimate of 
the evidence on the facts that should enti le 
us to upset the verdist of the Jarg. I do 
not think. it is nesessary in this easa to 
dissuss the various authorities plased before 
us оп both sile» Hach eass was desided 
on its own. merits: vide Emperor v. Surnamoyee 
Bisw 1s (2), Queen v. Sham Bagdi (3), Emperor 
v. Lyall (4), Emperor v Ohellan (5), Emperor 
v. Annada Oharan Tiakur (б), King ЕЁ треғоғ 
v. Salimudt' Sardar (7), Empsror у. Neamate 
ulla (8), Emre or v. Mus тта Zorra (1) and 
Enveror v Bhutlotan Si sgh (9). 

Now, the- meaning and ssopoe of sestion 307. 
was disenised by mo in the ease alrondy refer- 
rel tə above, namely, Emperor у Musimmat 
Zohra (1), Udo not ргоровз in this ease to ga 
into that discission agaia, bat I hiva not 
stil soma across a.siugle ense whera the 
vardiet of the Jary.on a question of fast has 
boon set aside without thare baing an aatoand. 
ing reisoa. for it. Tiec» of the Amseror 
v. Neamatulli’ (3) із a1 iastanse of the kind, 
Tuere, the verdict of.the Jury was set aside 
whea there was an omission ia the 
Sessions Judge's sharga to the Jary of а 
very material: fast, na analy, of insriminating 
ariisles in thé shape of ornamanta with bload 
stains fonad in tha possession of the aseasad, 


(2) 21 Ind Oas 900; 41 C. 621; 14 Or. L. Ј 880,1 
(3) 18 B. L. В. App. 19; 20 W, R. Or, 73. 
(4) 29 0. 128; 6 C. W, М. 255, 
(5) 29 M. 91; 8 Cr. L. J. 371. 
(6) 2 Ind Cas. 497; 36 О. 629; 13 О, W. N, 757, 9 
C. L. J. 688; 10 Cr, L. J. 32, j 
. (7) 160, W. N, ovii (107). 
i) 21 Ind Cas. 166,17 С. W. N. 1077; 14 Cr. L, J, 
566. 
(9 6111. Oas. 879; 2 P, Г, T. 63556. P, L, J, 
28 Or. L. ds 11. UR TIAM 
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Under thess eirsumstanses his Lordship, Sir 
Lawrenee Jenkins, C. J., held that a proper 
sasa was made out for differing from the 
apinion of the Jnry and for eonvieting the 
asensed. Therefore, whenever a verdist of a 
Jury is: set aside it must be upon a very sub- 
Blantial.ground, and rot merely проп the 
ground that another view of the eyidence 
might: ba taken, In the present case the 
fasts: and. the  sritieisms of the ' learned 
Judge were:plaeed before the Jury in his 


charge and the Jury upon a sonsideration of 


the evidence and the sireumstaness gave a 
decided and unambiguous verdict of ' not 
guilty.” We have also. duly sonsidered the 
entire. evidenee in the caseand the opinion 
of both the Jury and the learned Sersions 
Judge and we bave eometo the aonelu:ion 
that this is not a ease in whioh we should in. 
terfere. 

We, sannat, therefore, веверё the refer. 
ence. The -verdiat of the Jury is accepted 
and the acensed are acquitted, : 

- Qaurra, J.—l agree that this referenco must 
fail; but: I am not certain that I would 
accept all the’ ‘remarks which have 
been made.by my. learned brother, 
307, sub-clause (3) of the Oriminal Proce- 
dure Code requires that the High Oourt 
shall, after considering the entire evidenea 
and after giving due weight to the opinions 
of the Sessions Judge andthe Jury, acquit 
or convict. the aeeused of any offense of which 
the Jury sovld have eonvisted him upon 
the sharga framed and placed before it, and 
in many ceses the High Court has eonvioted 
aeoused: persons in respect of whom there has 
been ап unanimous verdiot of * поё gu‘lsy’. 
The саве of Emperor v. Lyall (4) wassuch а ease. 


In that:aase it was eontended on behalf of the 


asensed that the High Court was bound to 
aet-inageordanss wits the ucanimous ver- 
dict of the Jury unkss if was shown to be 
perverse or oleaily and manifestly wrong, It 
was held, however, that this was not so 
and that sinse the alteration of the seation 
by the Act of 1898 the High Court was 
bound to consider the entire evidence of the 
ease and to give due weight to the opinion of 
the Sessions Judge and of the Jury and not to 
rely solely on the verdict of the Jury. This 
is, in, my. opinion, the correct view of the 
làwas 16 now stands. ‘lhe opinion of a 
Југу is , ite verdict and not the reasons on 
which the verdict is- baeed. But- although 
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when a case has: been referred, the- High" 
Court is bound to consider the entire, evidence, 
the verdict ofthe Jury must not be lightly 
disregaded, due weight must be, given to: it 
and in referring a case under this section. 
it is not sufficient for tLe Sessions Judge to: 
say merely that he believes the evidence of 
witresseson whcse evidence the Jury haa: 
returned a verdic: of not guilty ; he should 
give reasons for his opinion. in sufficient:detail 
to enable the Court to appreciate it and-to- 
give due weight to it. 
8, D. Reference answered 
in thé négative, 


LAHORE HIGH COURT, 
. Orimtxan Revision Petrrion No, 1185 — 
Hees, сғ 1921. > 
February 4, 1922. 
Present: — Mr. Jusiise Martineau, 
: JBA*D4A RAM AND ANOT4ER— 
Accossp— PETITIONERS 
veraus 
ТОРАМ БАМ —‹ CMPLAINANT— 
RES:0«DE*T, 

Oriminal Procedure Code (Act V of 1898), ss. 145, 
496 (3)—Proceedings under section 145—Dispute, 
finding as to, whether necessary — Revision—High Count, 
power of interference of. : 


Section 145 of the Criminal Procedure Code daes 
nob require a Magistrate to give in his final order 
a finding that there is a likelihood of a breach. 
of the peace. After he has made an order im 
writing under sub-section 1) of section 145, the ' 
only matter which he has to determine is the 
question of the possession of the disputed property, 

Having regard to the provisions of section 436 
(8) of the Jriminal Procedure Code the High 
Court has no power to interfere in revision with 
an order under section !!^ of the Code, even though 
such order was made without aff rding the aggrieved. 
party an opportunity of producing evidence, having, 
had no.notice that the case wouldcome upon a certain. 
date, [p 58%, col .] 

Kamal Kutty v. Udayavarma Raja, 17 Ind. Cas, 

^; 86 M, 415; 12 M. L T. 43»; 23 M. L, Т. 499; (10127: 
M. W. N. 1:54; 13 Ог, L. J. 758, relied upon. 

Nojem Mirdha v. Jamalali Khalifa,12 О, W. N, 171g 
8 Or. L. J. Z7, dissented. from. 

Petition, under seetion 439, Criminal Pro- 
cedura Oade, for reviion of an order оЁ ће: 
Magisteate, F саб Olass, Montgomery, dated 
the th Мьу 1921, А 

Mr Harcharn Das Bhalla, for the Pati. 
tioners. i 


. Diwan Mehr Chand, for.the.Respondent, 
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х JUDGMENT.—This is an apolisation for 
revision of an order paesed under section 145, 
Criminal Prosedure Code, One point urgsd 
on behalf of the petitioners is that.the order 
made under sub.seetion (1) did not mention 
the existense of а. dispnte.likely to eaase a 
breash of the peace, This is true, but the 


Magistrate said in that order that the report. 
of Sadat Ali Khan (to whom the. ease had’ 


been sent for inquiry) supported the com- 
pleint, and as both the report and the eom- 
plaict mentioned that there was a dispute 

. between the parties likely to cause a -breash 
of the peace it may be taken that the Magis- 
trate was satisfied before making the order, 
that sueh a dispute existed, 

The next point taken is that the Magis- 
trate in his final order has given no finding 
that there is a likelihood of a breach of the 
pease. 
gestion 145 dees not require the Magistrate 
to. give в finding on that question, After he 
has made an order in writing under sub- 
seation (1) the only matter whieh he bas to 
determine is the question of the possession of 
the disputed property. 

: The third point is that the petitioners were 
not given. an opportunity of producing 
evidence, having bad no notice that the ease 
was to come up before the lower Oovrt on the 
6th May, when the order under revirion was 
parsed, but thocght that it was to come up 
before the Tahsildar, to whem the Court had 
ordered that it should ba sent for investiga» 
tion. This appears to be воггевё, at least 
there is nothing on the record to show that 
the petitioners were informed that the case 
would be taken op by the lower Court on the 
6th Msy. But the irregularity or illegality 
committed by the lower Court in this 1 e:pect 
will not, in my opirion, justify this Court in 
interfering in revis oa. it is Jaid down in 
section 485 (3) that proeeedings under. 
Obapter ХІІ are not proceedings within the 
meaning of that єевііог, and I.do not sce how 
it is possible to hojd. that the lower Conrt/a 
proseedings are not  proeeedings under 
Obapter ХІҮ, in whiah cestion 145-18 in. 
eluded. SEM 

Nojem, Mirdha v. Jamalali Khalifa (1), ж. 
«все in whieh a Magistrate had passed .am 
order ucder вевііоп 145 without taking 

evidense, no doubt supports the eontention off 
the: petitioners? Counsel, bat.i eanoct follaw- 
eh) 3200 WN, 7758 Cr. Lid, 27. . . : 
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Ав to this it is suffisient to say that 
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it in the face-of the: elear. provisions: of ceation 
435. 

. The question of the power of the High 
Gourt to interfere in revision.in eases under 
sestion 145 wis carafally ‘sonsidered by: tha 
Madras High Court in Kamal Kutiy v. 
Udayasarma; Raia (2). 16 мав there. held that 
the essential requisite to give a Magistrate. 
jurisdietion under seetion 145 ів. that he 
must be satisfied from information of soma 
sort that a dispute exists likely to cause: a 
breaeh of the peace concerning land or water 
or the boundaries theraof in his jurisdietion 
and that .onee he is so satisfied his jurisdiction 
is eomplete, and his subsequent aetion must 
be eonsideved in relation to prosedure, not 
jariadietion. Thatis, in my opinion, a correet 
view: of-the law, aud I assordingly hold that 
the:applitation for revision in the present 


ease eannot be entertained, and I dise 
miss it. 
Z Ke & Ws 0, А. 
Application dismisse 1, 


` (2) 17 Ind. Cas. 65; 86 M. 276; 12 M. L, T. 439; 93 
M. L. J. 499; (1912) М. W. М, 1164; 18 Cr. І. J, 733. 





ОСОН JUDIOIAL COMMISSIONER’S 
COURT 


Овімімаі, HRarzsgscg No. 1 or 1920, 
February 3, 1920. - 
Present : —Mr, Lindsay, J. О, 
EMPEROR —COosPLAINAXT 
versus d 
PANOHU — А совзер. 
' Qriminal Procedure Code (Act V of 1898), s. 110— 


Surety young and living at some distance from accused 
— Ground for rejecting. 


Where ina proceeding under section 110 of the 
Criminal Procedure Code the aconsed: is required 
to furnish sureties, the mere fact that the surety 
offered resides at some distance away from the 
accused and is a young man, is no reason for 
refusing to accept him, if otherwise he is a fit.and 
proper person to be-surety. [p. 686, cols 1 & 2.] 
` Reference made by the Officiating Additional 
Sessions Judge, Bahraich. 

FAOTS appear from the following Rae. 
ferring Order of the Officiating Additional 
Sessions Judge, Bahraieh :— 

"This is an application-for revision against 
the order of Mr. Hari Shankar, First Olase- 
Magistrate of Babraiob, dated the 5th Novem: 
ber: 1919. | 

Ranchu Ledh of Bishanpur was sent to 
jail.on the 17th November 1919, for failing to 
furnish sesurity (two sureties for Rs, 250 


each), 
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r Abdul Aziz and Riaz-ud-din of Bahraich 
offered the required security. 


It is admitted that the sureties bear ratis- . 


fastory character, and that the properties 
hypothecáted are also sufficient. 

. Thus’ thersureties are admittedly persons 
of adequate means, position and respect. 


ability. : ; 

‚ The learned Magistrate: has  rejested: 
Abdul Aziz, snurety,'^for the following 
TORSONS :-— ACE 


+» (а): Panehu's hou-e is four miles away 
| i. бот Bahraich: 
, (b) ‘Abdul Aziz Khan is quite young end 
. looks & boy yet and inexperieneed, 
He will be weak to take proper sare 
-o of Panehn.’ 
: Т baye heard the learned Counsel on both 
"aides. 1 have. also seen Abdul Aziz. . I have 
reeocded bis statement. He has'& younger 
brother and he has bəen appointed the 
guardian of the person and property of his 
minor brother by the Dia'riet Judge of Ganda. 
The certificate was granted to him in March 
1919,: His'st&temept and appearanca show 
that he is not leas than 22. 

Tn rejecting .sureties, ths Magistrate is 
given wide disercti»n of dourse; tut tha 
diserefion i$ not arb‘trary or absoluta bat 
judicial, І think а surety should not be 
rejested ' simply. besasu:e he resides at 
some distance from the place where the 
man for whom he is to be a surety lives, ‘A 
»urety 8honld not be rejested as unfit merely 
badanse ke res'des in a different Tahsil’ [Sea 
King Emperor v. Mangal (1)]. 

Undue, and unnesessary diffisulties sheuld 
not, I think, ba thrown in the way of persons 
attempting to furnish the required recarities; 


Іі к Avdul Azz, sarety, should not be 


rejeeted simply besause be lives at the die- 
tance of seme four miles from Panebu’s 
village. 

` The second ground algo does not appear fo 
bea good ground. The learned Magistrate 
bases his finoicg on this point on the Patwari's 
évidence.: The Patwari state 8, cf sonrse, 
that Abdul Aziz will not be able to take 
proper «are of Panchu; but he | SAYS вэ, simrly 
beesnse tke surety lives at’ Babraieh ‘and 
Panebu at Bishanpur. The distenze is four 
miles only. lhsve. already cbservad that, in 
my cpinion, Abdul Aziz surety should not be 


“ay! 6 О, 0, 199 at p. 201. 
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rejested simply beeanse he lives at а distanes 
of four miles from Panehu's village. 

Astotheage of Abdul Azz, he is not, 
surely, a boy. . Heis, of вопгае, a young man. 
I do not think that a man of his sge will 
necessarily be ‘weak. to take proper care of 
Panehu.’ |i think he ean manage, to eontrol: 
Рапећо. Та my opinion, tbe reasons for 
whieh Abdul Aziz, surety, has been rejected 
are not-good and suffieient, І think I should 
submit the ease under acotion 438, Criminal 
Prosedure Coda, for the orders of Me High 
Court of this. Provinee. 

1 direst that the ease be reported k the 
Hon'ble Court of the Julicial Commissioner 
of Oadh, for orders (after cbtaining the ex- 
planation of the Magistrate! ” 

- The Government РІ ‘аде, for the Orawa. 

JUDGMENT.—I bava read the Referring 
Order of the Additional Sessions Judge. and 
after a eonsideration of the revort submitted, 
by the Deputy Magistrate, I ‘hiak the rater- 
ence ought to be aecepted, and that the order 
rejectirg Abdul Aziz as unfit to be в’ scraty. 
of Panehu Lodh should be set aside. There. ` 
seema to be no really grol reason why the: 
sesucity of Abdul Aziz should not ba acsepted. 
Let the papers bs re:urned. 


‚ №, 0. А. Reference accepted, 


LAHORE HIGH COURT. 
Ortutnat Revision No. 1375 or 1920. 
. Deeember 17, 1920. 

Present : —Mr. Justies Martineau, 
SOHANA RAM —OConv.cr—PxriTIONSER 
versus 
EM PEROBR—Bespoxpenr. 

Penal Code (Act XLV of 1880),. в. 293--DPamage to 
mosque by placing rafters of "house in walls thereof— 
Absence of knowledge of damage or insult io Muham- 
madan religion ~ Offence. 


When a peraon in re-building his house has no idea 
that he is likely to do damage to the walls of a 
mosque by placing the ends of his rafters thereon, or 
without knowledge that such damage was likely to 
result, as would be considered by Muhammadans, 
ав ап insult to their religion, his conviction under 
séction ÉD of the Penal Code, is not justified, [p. 587, 
cols, b& 

Petition, under sestion 439 of the Criminal 
Prosedare Uode, for revision of an order of 
tbe Distriet Magistrate, Jhang, dated 
tbe Sth June 1920; ‘affirming that of the 
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‘Magistrate, Second Olase, Jhang, dated the 
(22nd March 1:20. . 
Mr. Mukand Lal Puri, for the Petitioner. 
Sayad Mohsin Shah, for the борыш» 
Respondent. ` 


"^ JUDGMENT. Тһе petitioner has been 
. sonvisted, under seetion 295, Indian Реза] 
Code, of damaging „a mosque by.plaeing the 
‘rafters of his house on the wall of the 
mosque, with the kaowledge that sueh damage 
was likely to be eonaidered by Mahammadans 
ag an insult to their religion, 

The petitioner's honse adjoins the weat 
and south walls of the mosque, and the 
damage done appears to have reanl:ed from 
hig re-buildingthe house, TheT rial Magistrate 
has nesepted as true the statement of the 
witness Jahana, who says that the ends of the 
petitioner’ s rafters were in the west wall of 
the mosque before the re-eonstrastion took 
place, Lut that they have bsen placed i ia that 


wa!l ata lower level than they were before. _ 


It eannot be supposed that the petitioner know 
‘that ke was likely to damage the wall by 
plasing the ends of his raftars higher up 
‘than they were at first. 

Mr. Mohsin Siab, who appears in ГҮР 
‘of the sonv'ction, lays stress on the fast that 
the petitioner bas also plaeed the eade of some 
of his rafters ia tba south wall of the mosque, 
where they did nct exist bafore he re-built the 
house.. Bat it does not appear thas any 
damagé has resulted from this act. The 
Magistrate found on inspestiog the mosque 
that the wast wall was eraskel iu two or 
three places, but his judgment does uot show 
that any damage had been done to the south 
wall, 

Itis also argued that as the petitioner's 
house is p kta he must bave known that he 
was likely to do damage by placing the sada 
of his rafters in the walls of the mosque, 
whieh are kacha, This argument, however, 
ia ruffsiently answered by the fast that,.ao 
far as appears from the Trial Magistrate's 
judgment, the south wall did not astually 
sustain any damage from the. petitioner's 
rafters resting on it. 


lt appears to me that the petitioner, whan 
he waa re-building his house had no idea that 
be was likely to do any damage to the walls 
of the mos,ue by placing the ends of: his 
rafters in them, Mueh less eould he have 
known that sueh damage was likely to 
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result as wonld be eonsidered by Muhame 
madans as ar insult to their religion, 

І assept this appliestiop, set ‘aside the eon: 
vietion and sentenee, ard aequit the petitioner 
The fine, if paid, will be refunded, . 

WwW. 9» a 
. Bewaton. accepted. 


OUDH JUDICIAL COMMISSIONER'S 
COURT 


Criminal RereRE«OE No. 12 or 1920, 
April 20, 1920. 
Present : —Mr. Lindaay, J. C. 
EMPEROR—QConPLAINAST 
versus ` 
MIAN JAN-—Acouszp. 
Criminal Procedure Code (Act V of 1898), s, 268— 
Judgment—No reasons gwen —Conviction illegal, 


Where no reasons whatever are given in support 
of a conviction, there is no complianze with the 
provisions of section :6 , Criminal Procedure Code, 
and the conviction should be set aside. 


Referenee made by the D'striet Magistrate, 
песо. 

FAOTS appear from the following Refer. 
rirg Ocder of the Distriet Magistrate, Laek. 
now :— 

"The judgment of the learned City Magis 
trate sontains practically nothing for the 
information of a Court seting in revision. 
The learned City Magistrate has not ccmplied 
with the provisions of section 264 (1), Orimi- 
nal Proeedure Code; and 1 have no alternative 
but to report under seetion 435 (1), Criminal 
Prosedure Code, for the orders of the Judicial 
Comm ssioner, the result of my examiostion 
of the record under section 435, Oriminal 
Procedure Code. Jagan Nath v. Emperor (1) 
has elearly stated the law in trials of this 
nature, The applisant (accused) will remain 
on. bail,” . 

Tbe Government Pleader, fcr the Crown. 

. .Mr. К.М Ohak, for the Assused. 

JUDGMENT.—This case has been reported 
by the Dis:rict Magistrate of Lueknow, A 


(1) 21 Ind, Cas, 466; 16 О, О, 857; 14 Ог, Li J, 504. 
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reference to ‘the record of the-lowser Court 
shows that. tbe objestions taken to the judge 
ment.of the.City Magistrate are well-founded. 
There-has not been eomplianes with the 
provisions of seation 263 of the Code of 
Criminal Proeednre, for no reasons whatayer 
are given.in.agpport of the conviction. In 
these sireumstacces І ean only set aside the 
order of the -Oourt:below. It will be for the 
Distriet Magistrate after an examination of 
the Polise papers to say whether or not a fresh 
trial ought to be ordered, ` 
B. D, 
Order set aside. 


LAHORE HIGH COURT. 

Овіміклт, Ravision No. 962-0 192C. 
October 9, 1920. 
Present : — Mr. Justices Wilberforce, 
BAKHTAWAR SINGH-—OConvicr— 
PETITIONER 
versus 
EMPEROR— RESPONDENT. 
Penal Code (Act XLV of 1560), ss. 417, 420— Con. 


viction under з. 4t7-—Offence disclosed under в. 320— 
Magistrate, 2nd Class, jurisdiction of, to try case, 


' Complainant, while under the influence of liquor 
administered to him by the accused, was induced to 
sign a document -purporting to be abond evidencing 
a.loan of.money but which, in reality, was а deed 
divorcing his ,wife: accused were convicted by a 
Magistrate of the Second Class of an offence under 
section 417 of ‘tthe Penal Code: On: revision: 

Held, that the offence. charged fell within the 
purview of section 420 and. not.seotion 417 of the 
Penal Code, and consequently the Trying Magis. 
irate-hud no jurisdiction to enquire into or try the 


case, . 

Petition "under  seetion 439, Oriminal 
Proo^dure Codec; for revision of an order of 
the-Additional Distriet Magistrate, Amritsar, 
dated:the-F4th Jane 1920, affirming that of 
the-Magiatrate, 2nd. Class, Amritsar, dated 
the-2ł:t April 1920. . 

Mr, B. №: Kapur for Mr. Ganpai Bai, for 
the.Petitioner, ` 

JUDGMENT,—lIn this вазе the petitioners 
have. been-eonvisted of offenses under seetion 
417 and‘sestions:4 :7/109, Indian Penal Code, 
and haye been sentenced to four months’ 
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rigorous imprisonment each and fines. Their 
appeals to the Additional District Magistrate 
were unsueecssful and they have applied’ for 
revision ta this Court om the ground Ба {һе 
Trying Magistrate who exercised Sesond.Clàsa 
powers had no juriadistionto bear the sare 
Bgainst tham. Tha facts alleged by the prose- 
cution were that the somplainant was-taken to 
another village on the pretense that.a buffalo 
would be bought for him and the money 
nesessary for this purpose would be advanced 
to him. He was then given a large amount 
of liquor to drink and when in the state 
of intoxisation a dosument purporting to be 
a bond was exesuted and his signature was 
obtained, This daeument, it may. be added, 
was а deed of divorse of his wife who 
wasthen taken away by some of the peti- 
tioners. ' 

It is urged before me that the offense 
sharged did not fall within the purview of 
section 417, but of sestion 420, Indian Penal 
Code, This is obviously eorrest and the 
Trying Magistrate, possessing вв be did, 
only Second Class powers, had по jarisdistion 
to enquire into or try the sasa. [, therefore, 
aesept the petition for revision, dissharge 
the petitioners and direst the District Magie- 
trate either himself or through another eom- 
petent Magistrate to meke further enquiry 
into the case. 


W. 0, Ae А 
I ei'éop accested, 


` OUDH JUDICIAL COMMISSIONER'3 
COURT 


Свімглді Rererrsce No. 18 ox: 1920, 
April-20, 1£20, 
Present :— Mr. Lindsay, J. C. 
EMPEROR —(Co 4PLAINANT — APPELLANT 
cereus 
FARRUKH HUSAIN~Acousgo 
— RESPON DEAT, 
Penal Code (Act XLV of 1560), s 4ll—— Receiving 
stolen property— Father convicted – Son livingin house, 
conviction of. 
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Afather and son were living inthe same house. 
After the conviction of the father under section 411, 
Indian Penal Code, the son was challaned and con- 
victed under the same section on the same grounds 
but there was nothing to show that he was in 
possession of property which he knew. ог had 


reason to believe was stolen excapt that he had said . 


to the Police that there was no stolen property in 
the, house : mr | 
Held, that the conviction could not be sustained, 


Reference made by the Distrist Magistrate, 
Lueknovw. 

FAOTS appear from the following Order 
of Reference of the District Magistrate, Luek- 

ow; 

В “The father of the acsased in this case 
was clullouei under section 411, Indian 
Penal Ocdé, on-the same grounds, and was 
eonviated. І have referred to the file of 
that-case, and find from the evidencs that 
the keya of tbe boxas in whieh the stolen 
property was found were in poss»ssion of 
the father ab the time of the Polies search, 
Father and son lived ia the same bonsa, 
There is nothing against the son exsept 
the statement that he told the Polise there 
"as no stolen properly in the house. It 
«an, of.sourse, easily be argued that he 
was unaware of what h's father hai in the 
boxes, There is nothing to show that ha 
was in possession of property which he 
knew.-or had reason to hslieva was stolan. 
І think Bashir Ahmad Khan v. Emperor (1) 
applies here. 

"For the above reasons, I report the cass 
for the orders of the Judieial Commissioner 
under sestion 438 (1), Criminal Prosedara 
Code, with a rec:mmendation that the 
senterce ba reversed. Meanwhile.exeention 
of the seutenca will be saspanded, and the 
asaused will remain on the bail and reaog- 
nizantes already -acaspted,” 

Tha.Government Pleader, for the Crown, 

JUDGMENT.—For the reasons given in 
the Referring Order of the Distriet Magistrato 
of Lusknow, I set aside the eonvistion and 
sentence.of the aeaused, Farrokh Husain, The 
aceused may now be released, 


J. Р. Üonsiclion set aside. 


(1) 64 Tud. Саш. 248; 22 О, C. 266; 21 Cr. 1, J. 4052 
U, P. L, R. (J. 0.) 12, 
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LAHORE HIGH COURT. 
Овімінль Revisiox Parrr.os No :027 op 1821. 
даппагу 7, 1922, 

Prescnt:— Mr. Justise Abdul Qadir, 
THAKARIA—Acoussp—Peritionse 

Я tersus 
PURAN SINGH—Oompraryaxt— 
EssrONDENT , 

Criminal . Procedure Code (Act V of 1898), s, 439 
—Accused merely summoned — Revision — High Court, 
power of, to quash proceedings —Penal Gode (Act XLV 
of 1860), ss. 499, Hacep, (9), 500 ~ Defamation— 
"Pichhlag" and “lawaris,” whether defamatory, 


Where an accused person is only suumoned and 
nothing further is done by a Subordinate Court, 
the High Court has power to quash the proceed. 
ings at that stago if ib is apparent that grave in- 
justice would be done if the proceedings werd 
allowed to continue. [p. 590, col 1.] 

Petitioner, who was a candidate for the post of 
lambardar, made a statement concerning respondeni, 
a rival.candidate for the post, that ho was not the 
Bon of the deceased lambardar but was a pichhlag 
and lawaris, Respondent filed a complaint agains), 
petitioner under seotion 5UU of the Penal Code, 
in pursuance of which a bailable warrant was issued 
against the petitioner to appear and answer tho 
charge. Petitioner applied to the Seasions Judge 
to quash the proceedings and his application being 
rejected he moved the High Court in revision : 

Held, (1) that tho High Court had power ty 
interfere in revision and quash the proceedings, 
` [p. 890, cols. 1 & 2.) 

(2) that tha words ‘pickhlay’, and 'lawaris', 
did not mean illegitimate and were nob defamatory, 
[р 590, co1:2,] 

(8: that even if they had amounted іо defamation 
the ease would have been covered.by Exception (9) 
to seotion 499 of the Penal Code, tho allegation 
having been made by the petitioner iu an applica. 
tion made by him bona fide; [p. 590, col. 2.) 

Empero: v Bishen Das, 8 Ind. Oas 1161; 33 P, R, 
1910 Cr; 12 Or. L. J, бо; 67 P. L, В, 19.1; 50 P, WAR, 
19 0 Cr., followed. 


Azim Khan ү, Empress, 45 P, R, 1885 Gr, not 
followed, 


Petition, under saetions 485.489 of the 
Oriminal Procedure Code -for revision of the 
order of the Sessions Judge, Lyallpur, dated 
6th July 1921, affirming that of tha Magis- 
‘trate, First Olars, Lyallpur, dated the 28th 
April 1921, 

Lala Ram Chand Manchanda, for the Peti- 
‘tioner, 

' Bardar Xharuk Singh, for the Respondent. 


JUDGMENT.—One Paran Singh, alaim- 
ing to bea son of Sundar Singh, brought n 
somplaint against Thakaria, son of Fatin, 
-ander sestion 500, Indian Penal Code, for 
.having detamed him in cartain applisationa 
whien he made {о the Revenus. Authorities in 
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a lambarlari ease and in certain statements 
that he madeinsupport of his applieations. In 
pursuinee of that somplaint, Thakaria was 
summonel as an aesused person to answer 
the charge against him, but he made an 
applisation to the Sessions Judge, under 
section 435, Oriminal Prosedure Vode, pray- 
ing for interferense on the ground that the 
words allegel to be used by him did not 
amount to defamation and that the eomplaint 
had besn wrongly entertained. The Sessions 
Judge deslined to interfere on the ground that 
he did not think that be was authorieed to 
interfere at tha stage. | 
Tagkaria has now filed a ravision in this 
Court and it is eontended on his behalf that 
the eomplaint filed by Puran Singh did 
not disclose that any offense under seetion 
499, Indian Penal Code, had been commi ted 
and that the sasa is a fit,one for the precaedings 
before the Trial Oourt being quashed. Lala 
Ram‘Chard Manohanda, who has argued the 
case for the petitioner before me, urges that 
all that the petitioner allegad in the applica- 
tions in question war that the respondent wae 
not Sandar S r gh's суа son but a pichhlag of 
his wife, He adds that this was neither 
defamatory nor meant to be so and that the 
petitioner was within hi» rights in putting 
forward this plea in his own interests as a 
bona fide applicant for the lambardari for 
whieh Puran Singh was also a candidate and 
whieh had fallen vaeant on the death of 
Sunder Singh. He ssys that even if the 
words used were held to be defamatory, 
Eixeeption 9 to seetion 499, Indian Penal Code, 
covers the present ease and shows that no 
offence has been committed by the petitioner, 
Sardar Kharak Singh, who appears for the 
respondent, urges, in the first placa, that no 
' revision lies and that-this Court is not som- 
'petent to interfera at a stage when no final 
order has baen passed by the Trial Court and 
no penalty has been imposed upon the segus- 
ed. Не relies on Asim Khan v, Empress (1) 
as an authority supporting his contention, 
“Lala Ram Ohand’s reply to this part of the 
argument is that this Court has extensive 
powers of revision under section 439, Ori- 
minal Procedure Code, and cau intertere even 
.with orders that are not final, where it ia 
· врратепе that grave injustise would bs done 
‘py allowing the .proceedings before a sub- 
. ordinate Court,to sontinue. He refers me to 
(1) 46 P. B. 1886 Ors ў 
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Emperor v. Bishen Das (2) whioh relates to a 
cise in which an order framing a charge. 
against an aecused parson was interfer-d wish, 
though the order was not final and not 
appealable and no penalty had bean imp»&ei 
on the acsused person. I see no reazon why 
Emperor v, Bishen Dis (2) sh- nld not ba fal.. 
lowad in this cise so far as the question of the 
power of this Court to interfere ia a sage 
like the one before me is eono»rned, à 
On the merits, Sardar Kharik S/ngh argaés 
that when Mr. Justica Martineau is:ued a 
notiee in this case, he did so becau:e it was re-' 
presented to him that "all that the petitioner’ 


alleged was that the respondent waa 
Sandar Siogh’s p-chhlag," and that it 
was not broiht to his  notica ‘tbat 


in ona of the applisations the petitioner: has 
ealled the respondent Jawaris, He sonieods' 
that these two words used together 
amount to ealling the respondent an illegi- 
timately born parson, He farther argues 
that Exseption 9 to sec‘ion 49, Indian Peral 
Oode, cannot app'y -to this case, besause 
Thakaria w4s no: a bona fide applicant for 
the vacant lambardiri and had no resl 
elaim to it ав Ье was only -a maternal 
unsle's son of the desessed Sundar Singh. 
I am afraid there is not any fores in 
both these contentions, Tae words pichhlag 
and lawarts do not mean an illegitimate 
«һа and, though -Puran Singh alleged 
in his complaint that he had been called’ 
wald-ul haram (illegitimate) by  Thakaria, 
there is nothing in Thakaria’s applisations 
and statements t3 show that any sash word 
or any equivalent of this word was usel. 

As regards the question of the application 
of Exeeption 9 to ses.ion 4 9, [ndira Renal 
Code, that question need haroly be discussed 
if the statement made is not defa uatory in 
eharacter, but it may be pointed oat that it ів 
alear from the resord of this ease that 
Thakaria was putting in applisations as 
а bona fiis applieant and it was obviously 
to his iatsrest to point oat any flaw im tha 
statas of a rival sa&ndidate, Hxseption 9. 
would, therefore, in sush a case eomo to his 
help even if the alleged statement had basn 
defamatory. 16 із elear, theretore, thai the. 
во aplant 61:1 by Puran Singh does nok 
disclose the somm -sion of an offense under 
section 499, Indian Репа! Оойе, and that the 

(2; 8 Ind Cas. 1161; R8 P. В, 1910 Or.;12 Or, І» 
J. 60; 57 P, L, R. 1911; 50 P, W. R, 1910 OF, 
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order pas&sd against Thakaria was not justi- 
fied under the eireunistanees, Aesordingly 
lasseptthis revision, An ad interim order 
staying proceedings in the Trial Court had 
baen.passed when this petition was admitted 
to a, hearing. Those proceedings are now 
quashed and the petitioner, who had been 
arrested Оп a bailab'e warrant, will be dis- 
charged from his bail. bond. 
2. K, Revision accepted, 





LAHORE H'GH COURT. 
Ortutyat Ruvisios Petit os No, 1427 or i921. 
March 6, 1:22. 

Prevent: — Mr. Justine Harrison. 
NURA sos OF REHANA AnD отаквя— 
ConvicT:—PET.TIONEBS 
tersus 
` EMPEROR — RegsPoNDE: 7. 

Criminal trial—Àccused made to point out spot 
where certain incident cccurred-— Cross. examination -òf 
accused— Procedure 

In'a criminal case the accused put forward & 


defence, the prinoipal incident of which was ‘stated . 


by them to have occurred ona certain spot in the 
neighbourhood of a village. In order to test the 
заь .of the story told by the accused the 

a 
neighbourhood of the village and made them point 
out the'spot in turn In deciding the case he 
attached great importance to the fact that they did 
not-all point out the same place, There was no 
evidence on the record as to what occurred when the 
Magistrate went to the spot and the Magistrate 
relied entirely on his own knowledge of the incident: 

Haid,. , that in the absence of any evideüce 
regarding this episode it must be totally. ignored; 
[p 69:, col 2] 

(2) that the conduct of the Magistrate in acting 
as he did verged dangerously near upon cross-examin. 
ing the acoused [p. 09:, col. 2] 

Pewtion, under section 439, Criminal Pro- 
sedure Code, for revision ‘of an order of: the 
‘Sessions Judge, Montgomery, at Labore, dated 
the 4th Oetober 1921, varying that of the 
‘Magistrate, First Class, Montgomery, dated 
the &th June 1921, 

Mr. ‘Ghulam Rasul, for tha Petitioners. 

Mr. M. Sleem, for the Government Ad- 
vocate, for the Respondent, 

JUDGMENT —Four men, Nura sm of 
'Rehana, Nura воп of Fattu,' Baqar and 
"Waryam have been convicted under section 
457, Indian Penal OCode, and sentenced to 
undergo twoyears’ rigorous imprisonment each 
and in addition :Nura son of Rehana has 
been ordered to pay a fine of Rs, 200. Their 

‘appesl has been dismissed by the Sessions 
Judge and they now apply for revision, ` 
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The facts as found are that these four meu 


jumped over the wall into the сеў of спе 


Bahador, complainant, and tried to carry off 
his daughter, Musummat Fatima, aged 18, who 
was sleeping there beside h m, Both she 
and ber father are said to have woken up 
and to have seen all frur accused as they 
ran away. One Jmam Din, who lives next. 
door, is said to have erme out and also to 
bave identi&ed the accused. 

The story told hy the ecousad is to the 
effect that Nura Мігаві, accused о. l, had 
an arsigna!ion with Musammat Fatima in the 
jungle and was osught sitting with-her there 
by her father and others. Tha other three 


-acansed then eame up and rescued him 
‘and this felse case was manufaetured against 


them. : 

In order to test, as he states, «he ascuracy 
of the story told by the aseused the Magis- 
trate on bis own motion took them to Ње 
neigbbourhcod of tbe village.and made them 
point ont in turn tbe p'ase where they said 
that Nura Mirasi wes sitting with: the girl, 


-apd he hes attaehed great importance to the 
fact that, as he says himsel’, 
-point out tbe rame placa. 


they cil not 
Now, the esndact 
of the Magistrate in acting, as be did, appears 
to me to verge dangeroualy near проп eross- 


ex m'ning the aeoused, but there is an . even 


more serious and obvious objec.ion . in that 
there is no evidenee whatsoever on the record 
вв to what harpened when the test. was appli- 
ed. No witness-has come forward to взу 
that be saw the accus+d poin ing ont the 
different places, and the Magistrate has relied 
entirely on his own knowledge, he not hav. 
ing gone into the witness box nor subjected 
himself to eross-examination. In the absenea 
of any evidence regarding this episode it 
must  be' totally ignored. The learned 
Sessions Judge has come to the conelusion 
that the identifieation of the fonr accused ig 
sufficient. This identifieation' res's on the 
evidence of thres witnesres, Bahadur the com- 
plainant himself, Musammat Fatima and 
Imam Din. Now, Bahadur has deried that 
his daughter was in the house at all when 
the .accus+d: eame, and the Sessions Judge 
has held that he is obviously telling a lie 
when he does to, 1f a man lies on an all 
important points such as this it &ppears to ma 
to' bae wholly im raribl> to-plass any reliance 
on the remainder of bis evidenca. It ig 
true that Musammai Fatima in Court stateg 
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that she recognised all four aecased bat I 
find on referense to zimnuis that she clearly 
stated to the Polisa when first examined 
that she recognised none and was subsequente 
Jy told by her father who they were. She 
was produced at a very late stage of the case, 
her name not having besn entered in the 
original chalan and apparently as an after- 
thought and it issertainly psculiar that she 
should ba produced to give this evidenca inspite 
of what she had stated during the investiga- 
tion, This leaves Imam Din only and I do 
not eonsider his statemsnt to be sufficient 
by itself, nor for that matter very satisfastory, 
avhen compared with his statement to the 
Police, One Imam Ali was prodased also at 
a late-stage of the ense to give етійепве as 
to a confession made by the accased. All that 
the -Polise:diaries show is that he made the 
вате statement during the investigation as 
Mehr Shah, lambardar, and the confession is 
shown ав having been made to Mehr Shah, 
and yet he 1s quite silent on the subjest 
though he was one of the original witnesses 
ала his name was entered in the chalan, 

Taking all these fasts into consideration, 
I find that the guilt of the sssused is not 
«established. 

I accept the application for revision, and 
set aside the eonvictions and acquit the 
:авопвей, : 

% К, 5 2 

Application accepted, ` 


PATNA HIGH COURT. 
Овтйиндт, Миксюшанкопв Oase No, 79 or 
1921. 
Ostober 28, 1921. 
Proseni: — Mr. Juatise Ross. 
BAROJ KUMAR MUKHERJI anD 
` отневе— PETITIONRRS 
tersus 
EMPERO H— Oreosrrg PARTE. 
Oviminal Procedure Code (Act V of 1898), з. 846— 
.Assault—One transaction —Beveral accused — Üompro- 
(mise with ono Effect, 
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[1928 


Where several peraous join in committing an 
offence, and the complainant compounds the case 
with one of them, the case should be treated as com: 
pounded in respect of all. 

Shyam Behari Singh v. Sagar Singh, 53 Ind, Сав, 
824, 1Р, І. Т. 32; 20 Ог. L. J. 824; (1921) Pat. 144, 
followed. 


Criminal revision to quash the prossedings 
pending in the Oourt of the Sub-Divisional 
Magistrate, Parnea,. : 

Mr. S. P, Sen, for the Petitioners. | 

Aesistant Government Advoeate, for the 
Oppnsite Party. 

JUDGMENT.—This is an applisation to 
qush the proseedings in the Cour} of the 
Su»-Divisional Magistrate of Parnea against 
the petitioners, The somplainant alleged 
that holding a sesond «lass tiekat he was 
entering a first: elass aompartment owing to 
the erowd of passengers bnt was obstrueted 
by a peon who turned out to be the pay 
clak’s peon. He suecreded in  gotting 
in, but the peon abused and insulted him 
so that the complainant gave him a blow 
wherenpon he was attacked by the 
petitioners, Five persons were named as 
accused and three seations were epecified— 
Sections 323, 147 and 342, but summonses 
were issued under sestion 323 only. In 
his petition o? somplaint the somplainant 
goes on to say that "the pay  elerk's peon 
begged pardon of me and I gave him 
word that I would not prossed against 
him, so he is not insluded among the 
Besused." The inferense to be drawn 
from this statement is thatif the peon 


‘had not been pardoned he would have 
` been ineluded ‘among the ascused, The whole 


proceeding was one transastion arising out 
of the attempt of the pay elerk’s респ to pre. 
vent the eomplainant from entering the firat 
elass sompartment. Apparently, if the peon 
had not apologised his name would 
have been among those who were entered 
in the petition of eomplaint ва accused 
His name was not so entered 
beaause tho complainart had eompromised 


- the sare with him. The вәә is, therefore, 


on the authority of Skyam Behari Singh 
v. Sagar Singh (1), one in whieh the whole 
offence has bsen compounded. The proceed. 
inga are, therefore, quashed. 


X. K, Proceedings quashed, . 


(1) 68 Ind. Сав, 824; 1 P. Ї, "T. 82; 20 On 1, 
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RAM LABHAYA ©, FIRM MUKANDA MAL: KAPUR OHAND: ` 


LAHORE HIGH COURT. 
FULL BEN = : 
Ssconp Orvin Arrear No. 2120 or 1918, 
March 23, 1929. 
"Present :—Jnatiee Sir Williem Ohevis, Kr., 
Mr. Justice Abdul Racof.and 
Mr, Justice Abdul Qadir, 
. RAM LABHAYA—PraNTIFF— 
APPELLANT 
versus 
Finn MUKANDA MAL-KAPUR OHAND, 
TH«OUGH BALKISHEN DAS; PROPRIETOR 
AN. Mas: agi—Dersu vant —Re-p NDENT. 
Oivil Procedure Code (Act V of 1908), s. 47— 
"Emecution of decree - Suit for declaration that decree 
has been satisfied, whether maintainable, 


A suit for a declaxatlon that a decree has’ been 
fully satisfied and is incapable of execution is barred 
under .the provisions of-sestion 47 of the Civil Hro- 
cedure Gode. Гр. 595, col. 2.1 

Azizan v. Matuk Lal Sahu, 51 О. 437; 10 Ind ‘Dec. 
(N 8 ) 922, Deno Bunilhu Nundy v.:Hari Mati Dassee, 
810. 480; 80. W. N. 395, Manjunatha Chetty v. 
Appaya, 36 Ind, Oas. 99% 81 М. L. J. 429, Jatkaran 
Bharti v Raghunath Singh, 20 A. 254 A. W. N. 
'(48 8) 87; 9Ind. Dec. :м s і 524, relied upon. 

Karm ‘Singh v. Amin’ Chand, 47 Р. В. 1881, 
approved. 

Diwan Singh v Amir Singh, 5 Ind. Cas. 814; 16 P. 
В :910; t^ P. W. R. 19:0. 62 P. L. В 1910, Jamna 
у, Beli Ram, 21 Ind “as. 657; 190 P W, R. 1913 830 
ЈР: LR, 1918, Jamun Ram v, Kishen Ram, 26 Ind. 
' Oas. 84^, 79 P. *, В. 1414; 42 P.-B. 1914; 284 P. L. 
‚В. 1914, overruled. 

Nubo” Kishen .Mookerjee v. Debnath Roy, 22 №. В. 
194 and: Nujeem Mullick v: ien Mollah, 22 W, 
10,298; dissented from, 


Н 2 

1 Second appeal from a desree of the 

. District Judge, Shahpur at Sargodha, dated 
uthe .28th January. 19415, affirming that of the 
-Senior :Subordinate Judge; Sargodha, dated 
vthe 9th August 1917. 

: Mr. Muscand Lal Puri, for the Appel. 
dant. | 

:Lala agir Chand, for ths олаг, 


JUDGMENT.—This was а snit for а 
»declaration to: the sffact-that:the decree, dated 


athe .13th November 1£05,:passed in favour - 


of the firm ealled Mukasda Mal-Kapor 
SOhand of Kalka .against the plaintiff and 
„Ваш Narain, defendant, ‘had been. satisfied 
zand .was not exeontable, The plaintiff's 


.sase'was that the defendant No, 1 held а: 


.deeree.of the Simla Court against the plaint. 
‘iff and the defendant Мо. 2: for Ra. 19,562 ; 


«that the -plaintiff and the.defendant No. 2 ' 


had paid the amount of. thedesree in full, 
88 


wooo РА 


but that the decree-holders had sllowed 
payment of Rs. 17,961 only and taken ont 
exesution for Rs. 4,784 in the Oeurt of the 
Subordinate Judge at Sargodha, and that on 
the 26tL January }916-the Subordinate Judge 
holding that.Rs, 2,009 had been paid off 
had disallowed Rs. 1,600. Thos, the plaint: 
iff owed nothing to the decree-holders and 
has, therefore, prayed for a .declaration that 
‘tthe above-mentioned decree had been satisfi- 
ей ard was incapable of being exeouted. 
The defendant No. -1 denied the payment 
and pleaded that the suit was not -main- 
tainable and that in sry case the sui, as 
framed, did not lie. ‘The plea more clearly 
«put was 48 follows, namely, that the anit 
was barred by the provisions -of .section 
: 47, Civil Procedure Code, and that in any 
cate agno consequential relief was ela‘med it 
‘gould not be maintdined wth reference to 
the provisions of section 42-of tha Spesific 
Relief Ast. The Trial Court,-»with reference to 
-' tbe dec'sions in Jatkaran Bharti v. Raghunath 
Singh .1), Deno Bundhu Nundy v. Hart Mati 
Dassee (2) and Aeican v. Matuk Lal Sahu (3), 
was inolined to take the view that the 
.Buit:was barred ‘by section 4? but.it felt 
.bound to follow the deeison of the Punjab 
‘Obief Court in Diwan singh v. Amir Singh 
(4) and held -that the suit was not. barred 
under.the said section, With regard.to the 
second part of the. plea the Trial Court, 
"however, came to the sonelusion ‘that the 
plaintiff was bound.to.sue for :& consequential 
relief and withont.claiming a rel.ef «£o; that 
-effest his suit was not entertainable according 
Áo the provisions of section 42 of. the Specific 
Relief Ast, Taking this view -of the case 
. the Trial Court returned the plaint to the 
„plaint: ff to enable him to-amend the plaint and 
re-prerent it after the. negessary amendment. 
: "The plaintiff having deelined to carry.out.the 
.order of the Oonrt the suit was &hrown 
~out-as being opposed to the rnle:contained in 
.Beetion 4z.of the Ѕревієс Pelief Act. 

The -plaintiff preferred ап appeal against 
the deeree of the Trice! Court dismissing the 
-Buit, and tha Appellate Uourt, relying on 
t Diwan Singh vy fer Singh (4), held that 


40 20 А. 264; A, W. N. (1898) 57; 9 Ind, Déc. 
„в, 524, 
: (2) 81 Q. 480; 8 C. W. N..895. 
(8) 21 О. 447; 10 Ind. Deo. íN. a.) 922, 
14) 5 Ind. Cas 81416 P. R Tu 18 P.W, E 
.4910; 62 P. L. R, 1910, 
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he could orly protéct himself from execution 
ргоеғейігрв being taken ugaineé him by the 
decree-hclder by a prayer for injunction es a 
consequential relief and dismiszed the appeal. 

The plaintiff preferred’ a second appeal 
to this Court. It came up! for decision before 
a Division Berch which disagreed with the 
two Courts belowas to the vibw taken by 
them: w:th regard to the applicability of 
‘eection 42 of the Speeifie Relief Act, bnt 
the learned Judges ecustituting the Bench 
-were of opinion that the suit was barred by 
sestion 47; Civil Procedure Ccde, This view, 
however, being contrary to the view taken 
"by a Division Bench of the Chief Court in 
Diwan ‘Singh v. Amir Singh (4), they 
referred the whole ease to a.Fcll Beneh 
stating the. question to be deeided by the 
: Foll Bensh in the following terms :— 

“The ‘question is whether a suit for а 
.declaraticn that: a decrea bas. bsen folly 
satisfied and ig ineapable of execution із 
-barred under eection 47 of the Civil 
Prosedure.Code.” ; 

Ciaure (l).of tection. 47 provides that 
"gll questions arising. bstween tke parties to 
the suit iin whieh the deerce was pags3d, 
‘or their representatives, and relat'ng to the 
execatior, diseharge ог  satiifaetion of 
«the decree, shall be determined by the 
.Qourt exeeuting the dseree and поб Гу a 
. separate suit.’ Now, it cannot be deni.d 
(that the question involved in ths present 
.8u.6 has arisen between the parties to the 
suit in which the deerte was passed and 
: relates ` tothe . execution, dizebarge or 
: ‘patisfastion of the deeree. 
tarms of tke relief are to the effect that the 
decree kas been satisfit d and is not exesutable, 
. ]t hes been held in numerous o ses.to which 
. it is not inecessary to refer that the seetion 
. should receive a liberal construction. This 
has beenfurther emphasized by the introdus- 
: tion of the ‘word 'all in the present Cade. 
Where the deeree itself is not impugned in 
. any way and is validly siseeptible of execu- 
> tior, allqueations relating to the execution, 
. diwecuarge or satisfac ion of the decree, acso:d- 
. ing to the polisy ancerlying.the proviriors 
eoptained in sestion 47, must be dete mined 
sby the Court executing the decree and -not 

` By в separate suit. Aesordicg to г, (1).of 
О. ХХІ,. all morey payable under а desree 
- -shall.be paid “ss follówe, namely, (a) into 
the Const wbore duty it is to. execute the 
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deeree; .cr (b) out of Court to the decree- 
holder; or (c) otherwise as the Court, whieh 
made: the deeree, directe, Sub-elause tb) 
of the above rol» suggested the eontingeroy 
of a  desree being satisfied out'of Court 
and the Legislature in order to preserve the 
jurisdietion of the Oourt  exesuting the 
desree enaeted clause (1) of т. 2, О. XXI, 
in order to meet the cortingeney. This 
c'aure provides that "where ару money 
payable under a decree of avy kind is paid 
out of Court,: or the decree is otherwise ad- 
jested in whole or in part to the satisfaetion 
of the decree helder, the decree holder shall 
eertify such payment cr adjustment to 
tke Court whose duty it isto execute tke 
decree, and ‘tke’ бош shall secod the 
accordingly." Tre prlisy of the 
Legi Isturé is'abundanily made clear by this 
s'ause, namely, that even in respect of 
payment cr adjustment ont of Court the Court 
execatirg the deeree alore will have a right 
to decide. This poliey is further emphasized 
by enaeting elause (3) of г. 2of/O. XXI, 


. whieh provides ‘that “A payment cr adjusi- 
ment whieh has not been eertified or resorded. 


` ав aforcsaid, shall tof be reeogniz:d by àny 


Court ew-:cuting the decree? Consistently, 
therefore, with the policy underlying tbe 
provisions of $'сіїор 47 we must hold that 
tke question of 1 he. adjustment ; of a Georee 


, оч» of Court lica exelusiyely within the pur- 


In faet the very . 


v:ew of the role contained іп that. s;etion. 
We are aware that the-learned Judges of the 
Division Bench who: déeidad the ease 
reported as Diwan: Singh. y. Amir Singh 
(4) held that ав section 258 of the old Code 


. Specific Jy єпас'рі that an uno-rb:fiód:aijust- 


ment of the deqree Бу ariy:.Oourt executing’ 


.the decree, it was: impli:d. that ig might be 


rescgnizsd as tush by a-Oourt trying the 
matter s8 а regular Suit. . We “are not pre. 
pared to agree in this interpretation. This 


"interpretation. was поё accspted. by -the 
. majority of the Full Baneh of the Calentta 
: High Coors in Anean v: Matuk Lal Ѕаћи (3): 
: In our opi: ion the opinion of the-majority waa 


correct. In a later ease in Deno: Bundky 


.Nundy.v. Hart Mati - Dassee- (2), Maslean, | 


һө view of the 
: Matuk Lal Sahu (3). 


О. J, a.d Hul, and Steveos, JJ. aseapted 
majority in Asiza v. 
ths ruling was not 


‚ brought to. the notiee ofthe learned Judges 


of the Ohief Court who decided the ease of 


Diwan Singh v, Amir Singh (4). 


- 


m n 
+ Vol LXVIE 
THAMMAN SINGH t, DALCHAND, 


t Mr.. Mukand Lal Puri has relied upon 
_two other sasen decided by the Purjab Obief 
, Court in support of his sreument. They 
are reported as Jamna v. Bel: Ram (5) and 
„Jamun Ham v. Kishen Ram (6). The deoi- 
„Biona in both these earar, however, were 
based „проп the rule laid down in the earlier 
reaee referred to above, and we are not. 
prepared to aesept any of these decisions 
аз leying down the eorreet view. The learn. 
ed .Oounsel has also relied upon two earlier 
decisions. of the Jaleutta High Court report- 
єй as Nubo Kishen Mooker:es v Debnath Hoy 
{Z7).and Nujeem Mullick v. Erfan Mollah +8), 
Both these decisious were considered in the 
саве of Azigan v. Matuk Lal Sahu (3)and it was 
pcioted out by Mr. Justiee Maepheraon that 
iu those desisions the prohibition sontained 
in section 11 of Aet XXIII of 1831 against 
separate suits was ignored. We  oannot, 
therefore, regard these cases as layirg down 
good law. Mr. Faqir Ohand has ealled our at- 
tention to an old case desided by the Chief 
Court reportel as Karm Singh v. Amin 
Ohand{9), whieh appears to have 131 down 
a cule contrary to the one expcuxded in 
Diwdn-Singh v. Amir Singh (4). The judg. 
ment: is som: what meagre, but the principls 
ofscótioit 47, Civil Prosedure Code, ia elearly 
*dédüéible from it, ` 
In the oase of Manjunatha Ohetiy v. Appaya 
(10),. almosé all the enses on the sabjest 
were-rdviewed and the learned Judges who 
decided the esse held that  "ssetion 47, 
Civil Procadure Oode, is a statutory 
prohibition against matters relating to the 
exesution of a deeree being. agitated by 
‘a separate suit. А suit, therefore, for a 
‘declaration that a deeree was satisfied ard 
for an injunetion restraining the defend- 
act from exesnting his desree agaitst the 
plaintiff is barred by.section 47 ( ), Civil 
‘Prosedure Code,” The rule is laid down 
inthe sa:e of Jatkaran Bharti v. Raghunath 
Singh ( ). It bas repeatedly b:en beld 
that one of the objects of the Legislature 
‘in. enas:iag sesion 47. was to avoid 
y 
x с: Ind. Cas. 557; 190 P, W. B. 1918; 880. Р, L, 
(6) 25 Ind. Oas 64°; 79 P. W.- Б. 1914; 42Р, В. 
1914; 284 P L. H. 1914, 
(7) 22 №, В, 194. 
(8)22 W R. 208. 
u. (9) 47 P, B. "881, 
(10) 86 Ind. Cas, 988; 21 M, L. J, 429. - 
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multiplisity of suits, If we were to 
aecept the eontention. put forward оп 
behalf of the plaintiff wa should be giving 
effeet to а rule whieh would defeat the polisy 


‘of the Legislature. 


We acsordingly dissent from the view 
taken in Diwan Singh v. Amir Singh (4) 
and arcepting the . view of the 
Osleutta, Madras and Allahabad High 


‘Oourts, hold that a suit for a deelaration 


that a decree has been fully satis&ed and 
is ineansble of exeention is barred under 
teation 47, Civil Proeadure Code. 

We dismiss the appeal with costa, 

Z. Ke 


Axrpeal dismissed, 


"OUDH JUDIOIAL COMMISSIONER’S 
х COURT, . 
Sxconp Oivin Arrear No. 207 or 1921, 
August 22; 1921. 

Present :-—Mr, Dalal, A. J, О, 
THAMMAN SINGH — DEFENDAN T— 
APPELLANT 
versua 
D^L^HAND — PLAINMNEF—RERPONDENT, 

Limitation Act (1X of 1908), Sch. I, Arts, 97, 116 
—Morigage, suit on-- Property not subject io sale— 
Money-decree, suit for, barred—Art, 97, application of. 


Plaintiff sued for sale of a property mortgaged 
‘to him: the property was a cultivatory holding and 
was not liable fur sale, so ín his replication the 
plaintiff desired а money deoree. The period, however, 
for suing for such a decree had elaosed, and the 
6laim was dismissed under Article 116 of the Limi. 
tation Act. The lower Appellate Court being of 
opinion that it was а case of a consideration which 
had afterwards failed, decreed the claim under 
Articole 9. of the Act holding that the date of the 
failure was the date of the proceedings in the First 
Court: 

Held, restoring the decree of the First Court, that 
Article 97 had no application to the case ag the 
property in suit being inalienable from the very 
inveption of the mortgage, there never existed any 
consideration whieh could afterwards fail, 


. Appeal from a decree of the Subordinate 
Judge, Hor'oi, da ed the 7th April. 1921, 
rever ing that of the Munsif, Bilzram, dated 
26th July 1920, 
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Mr. J. К. Banerji, for the Appellant. 

Mr. Алтаі Ullah, for the Respondent. 

JUDGMENT.~ The plaintiff sued for sale 
of amortgaged property on foot of a mortzage 
dated the tst of March 1895. The property 
being a eultivatory holding was not liable to 
sale, so in his replisation the  plainiiff 
desired а money decree, The First Court of 
‘the Munsif of Bilgram held the suit to be 
time-barred under Article 116 of the Limita- 
tion Act. There was а further plea of the 
plaintiff in that Court that the defendant 
had fraudulently represented the property to 
ba alienable property and that, therefore, 
the period of limitation applicables would count 
under Artiele 95 of the Limitation Ast from 
the date of tha disaovery. of the fraud. This 
plea was repelled by the First Court on the 
ground that no fraud waa proved. 

The plaintiff appealed to the Distriat Court 
and tke learned Subordinate Julge of 
Hardoi, sitting as an Appellate Ooart, 
decrsed the appeal and the suit in ' what 
appears to be a somewhat summary jadg- 
ment. Itis noticeable that the lower Court 
did -not maks uso of Article $5 and soit 
apparently held that no fraud was practised 
on the plaintiff. He decreed the suit under 
colour of Artiola 97 of the Limitation 
Ast whish rors as followa:— For. money 
paid upon an existiog sonsiderstion whieh 
afterwards fails : three years from the date 
of the failure," The Gourt pciated ont 
that the date of the“failcre was.the date -of 
the prosecdings iy the Fuss Court, 


I find coatiderable diffisnlty in айагы 
this point of view. There was no exiating 
son-ileration whafsoevar because from the 
ve y inseption of the mortgaze the property 
in вот was not alienable. There has-baen no 
alteration of eondition гп sequent to tha mort- 
gage. The Firet Court viewed the axes very 
elearly that it must either fall onder Article 
116 or under Artiola 95 in съ‹е of the alleged 
fraud of the defendant being proved, The 
learned Counsel for the respondont .sl:o 
quoted eases to bring tha suit within Artiele 
95, ‘In both the onses of this Jourt quoted 
by the learned Counsel [Udit Narain Singh 
v. adhb AE (1) ‘and Бастап vrasad y. 
Ramphal (2)] fraud «as heli to have baen 
proved. in these eases tho suit would be 


а) в Ind. Cas 1013; 18-0. С: 148 
qu 37 Idd. Cas. 881; 8 О. LJ. 508, 
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within time if brought within three years of 
the dissovery of the fraud, . In the present 
sare I agrea with the First Court that no 
frsui is proved. 

Thes ruling reported аз Madan Lal v, 
Reoti Singh (3) should bs applied to this case. 
The suit was brouzht more thau six years 
after failare of payment of instal nenta and 
was time-barred. 

І set aside the dearag of the lower 
Appellate Court and restore the desree of 
the First Court with sosts of all the Courts, 

N. H. 

Appeal allowed. 

(3) A. W. N. (1997) 108; 4 A. І. J, 249. 
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LAHORE HIGH COURT. 
Bxcoxp Civit Appeal No. 1709 or 1917, 
March .22, 19922, 
Present: —Mr. Justice Brosdway and 

Mr. Justice Abdul Qadir, 
CHUNI DAL arp .внотакв-- Рг unti. 
APPELLAKTS А " 

versus 
KALA KHAN AND oraugs—Darenpants’ . 
—RESEOND «NTS, 

Givil Procedure Code (Act V of 1908), О. XXII, rr. 
4, 9 —Appeal—Death of  respondent—Abatement— 
Application to set ande abatement—Sufficient cause— 
Ignorance of death, 


An application, purporting to be made under 
О XXil, г ‘of the Civil Procedure Code, which 
ia made after expiry of the period for making it, 
may be treated as having been made under T. 9 
of the Order, i p. 597, col 

Mere ignorance of the death of a party is nota 
güfficient excuse to entitle an applicant to the benefit 
of r. 9 of О, XXII, Civil Procedure Code. [p. 597, 
ool. ! ] 

Inayat v. Ganga, 82 Ind Oas. 829; 3. Р, R. 1916; 
26) P. W R 1916 and Dayz Singh v Buta Singh, 88 
Ind Cas. 7; LIS P. R. 1916; 189 ~. W R 19 8, Jamna 
v. Sarjit, 52 Ind Cas 610; 67 P. B., 1919, followed. 

Seoond appeal from а decree of the 
Dis rict Judge, Jhelum, dated the 30th March 
1917, reversing that of the Subordinate 
Judge: Jhelum, dated tho 19th December 
1916. 

Lila Madan Gopal, for the Apzellante, 
Mr. Anané Ram for Mr. ew Lal, for the 


Respon dents. 
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JUDGMENT. —Mr. Anant. Ram for res. 
pondents raises a preliminary o!jection to 
the hearing. of this appeal on the ground 
that it: has abated. Sharaf was the sole 
defendant in the case and the sole res. 
pondent in this appeal. He 18. ssid: to have 
died on the "3rd of August 192!. On 
the 29th of November 1921 au applostion 
was made оп. behalf of the appellants 
under О. XXII, т. 4, * Civil Procedure 
Code. This application was supported by 
ап. affidavit. sworn by one of the appele 
lants. In it it waa statad thatthe appel. 
Tants had only learnt of Sharat’s death on 
the 28th of November 1921. Under Arti. 
sle 177 of the Limitation Act, as amended 
in 1920, the paniod. within which an 
applieation under О. XXII, т. 4, Civil 
Procedure Code, is to bs made has been 
reduced from six months to ninety days. 
The applisation as made, therefore, was 
clearly bad, and tho suit had abated ninety 
days after the death of Sharaf. It was; 
however, open to the appellants to move 
the Oourt udder О, XXII, г. 9 (2) and 
apparently this fact was borne in mind 
by the learned Vakil for the appellants who 
carefully inserted in the applisation, and 
added in the affidavit, the allegation chat 
the appellan!s had only come to know of 
the death of Sharafonthe 28th of Novem- 
ber 1921. Although the presents applica- 
tion. ів bad, we are prepared to. treat it as 
having been made under r. 9 of O. XXII, 
Civil Piocedure Code. 

The question. is, whether we.are satisfied 
that there was eufficient cause for .the 
appellant's delay in moving this Court. 
As. ta this the only rea-on given for the. 
. дечу is that the appel ants were ignorant of 
Sharaf's death. Now, ib has. been res 
peatedly held that mere jgnorante of the 
factum of death is not suffiienb ercase, 
under this rule and Order: See. inter alia. 
Jamna v. ату (1) and Inayat у. Ganga (2), 
Dayz Singh v, Buta Singh (8) and the 
cases therein ited. After careful con- 
sideration of all the. ci-onmstances in this: 
саве we are not prepared. te, ho'd that the 
reason advanced for the delay is suffinient, 


(1) 52 Ind. Cas, 510; 67 P R. 1919. z 

(2) 82 Ind. Cas. 829,3 P, В, 1910:239 P. W. R. 
1916, 7 
(3) 88 Ind. Cas. 7; 118 P. R, 


| 1916; 189 P. W. R. 
1916, р : 
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The appellants. came from the same villzgo 


as Sharaf. Mr, Madan Gopel for the 
appellar s. admitted’ that the appellants 
Вай. в. large number of rela:ives living in 


the vil аде where: Sharaf lived and where 
Sharaf died. Milkhi Chand who has sworn 
the affidavit was. admittedly working as а 
Scliool Master, some 18 miles from the 
yillage and there ean ba little doubi that 
hie was in constant communication with his 


relatives. ‘In any event, we cons'der that 
it was insumbent on him to keep him. 
self snfficiently in toush with Sharaf and 
that lis failure to do s» shows such 


negligence as disentitles him from the bene$t 
of О, XXil, r. 9. : 

We, therefore, ho'd that tbe reison- .nd» 
vanced in this case does not amount to 
suffisient sause and that the appeal must 
be dismissed. as having abated. In the 
circumstances. we alloy the parties to bear 
their own costs in this Court. 


S. D. Appeal diemi'sed, 


PATNA HIGH OOURT. 
Сїт. Review No. 32 ок 1922, 
January 2, 1992, 

Present: —Mr. Justiee Das and 
Mr. Justiee Adami, 
BHAGWATI KUER-—-PzariTIONER 
versus 
JAGDAM SAHAY AND orzers— 
Орров TE Parry, 

Ejectment suit—Parties—Personin actual juridical 
possession as well as the person under whom he holds, 
both, whether necessary parties Both made parties but 
relief claimed. only against the person in actual juridi. 
cal possession—Jurisdiction of Court to give decree — 


Suit jor proprietary possession — Decree for mok: Н 
interest, whether can be granted, Е arrari 


If the plaintiff in an ejectment suit oan mak 
a legal title to land, he is entitled to maintain x be 
against the person in actual juridical possession of 
guch land for itg recovery without making the person 
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under whom the letter claims to'hold, а party to the 
suit ‘ashi v. Sadashiva, : » B, 22-, relied upon , and 
where both the person in actual juridical possession 
as wellas the pereon under whom he holds the prop- 
erty are defendants in the suit but the plaintiff 
does not choose to claim any relief as against the 
latter, the Court is competent to give a decree to 
the plaintiff for possession oxly as against the 
former, 4.е., the person in actual juridical possession, 
ip. 5F8, col 2.] 

Cannon v Bissonath Adhicari, ^ О. І. В. '54, 
Durga Prashad Singh v. Brojo Nath Bose, if Ind. 
Cas 219; 16 О. W. N. 482; :ін12. M. W, N. 425; 11 M, 
L. T. 887,9 A L. J. 462; 15 С.І J. 461: 14 Bom L. 
В. 445; 23 M. L, J, 26; 39 С. 096; 39 I. A. 183 Р. 0), 
referred to, 

Where in an ejectment suit the plaintiff claims 
possession of proprietary interest in the property in 
guit, œ Court is competent to give him a decree in 
respect of the mokarrar? interest, although he never 
claimed possession of thatinterest. |p. bb&, col, 7.] 


Application for review of judgment in 
First Appeal No. 164 of 1918, cated the 
2let June 1921, and reported as 64 Ind. Cas. 
933. 

Mesers. S, M. Mullick ard Sita Nandan 
Roy, for the Applisant. 

Messie. Р. N. Sinha and B. О. Sinka, 
for the Opposite Party. 

ORDER. 

Das, J.— This is an application for 
review of our judgment, dated the 23rt 
June 1921. The principal ground urged 
by Mr, Sushil Madbab 5 vlliek on behslt 
cf the applicant is that we have given 
a deeree to the plaintiffs whieh they did 
nct ask for in the plaint. 

The suit was в enit for posees‘on of 
certain properties ret out in the schedule, 
The plaintiff claimed to be the reversiorer 
cf ore Girwar Narain and entitled to the 
prorerties on the death of bis daughter, 
Fateh Kuer. The spilicint claims to hold 
a mokarrori leace in her favour granted to 
her by Feieb Kner. “The plaintiff's case 
in the plaint was that Girwar Narain was 
separate frem his brother, Sedhoo Narain, 
ard that орап his death his estate do- 
volved upon his davghter, Fateh  Kuer, 
and that upon Fateh Kuer’s death tbe 
plaintiff besame entitled to the estate whieh 
belonged to Girwar Narain, lt appears 
that "upon Girwar's death,” there was a 
eontest between Fateh Kuer on tbe one 
hand and Ram Prasad and Sant Pracad, song 
cf Sadhoo Narain, on the other. There 


was в settlement between the parties by. 
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whieh the preperties of "Girwar- Narain 
were divided between ell the parties, who 
claimed to have an irtezest in the estate 
of Girwar Narain. The plaintif became 
a pmty to that eompremise throngh his 
father, but it appears that he was ther an 
infant and never ratified the transection 
into whieh bis father entered on his be- 
half.- He scoord ngly by hie action elaimed 
to yesover porression of the proprrties ard 
cited the applicant as one of the principal 
d.fendg^!s іп the snit. He alleged in the 
Bsventh paragraph of hia plaint that the 
defendant No. 2, that is to вау, the ap- 
plicant, repre:enting herself as the pur- 
«һеғөг of perpetual mokarreri right created 
under а беед executed ty Musammat Е tel 
Kuer, eas in ur]awful po session cf the 
property -dercribed ‘in Schedule 1 and that 
the defendant No. 1 was bolding unlawful 
possession like: a  proprie'or over the 
property mentioned in that sebedvle withont 
having any right whatecever. The appli- 
cant, who, es I bave mentioned, wag 
cited as defendant No. 2 in the ` aetion, 
entered’ вррөатапее and claimed under the 
mo:arrart- deed exesu*ed in her favour 
by Musommat Fateh Kuer. . That was the 
elaim whch she put forward in the àe- 
tion, Her esse wae that Girwar Narain 
was joint with bis brother, Sadbor, and 
that the eompromise beta een the parties 
was binding upon the plaintiff, She 
according!y conte: ded in her written state- 
ment that Fateh Kuer trok ап abaclute 
interest in the properties whieh were вв. 
s&gu.d ta her and was eompetent to exe- 
eate в mokasrari deed: in her favour, By 
our Judgment we eame to the gonelvsion 
that Girwar Матв?п · was serarate from 
Sadhco ard that the ecmpremise between 
the parties did not operste to give any 
absolnte title to Fateh Koer, and that tbe 
compre mise was рої binding upon the 
plaintiff. We gave the rlaintiff a deeree 
for porsestion as sgainsball the defendants, 

Mr. Soshil Machab Mollick’s argument 
is, that the plaintiff elaimed possession of 
the proprieta:y  irterest in the properties 
and that there waa no power in the Covrt 
to give him a derree in respest of. the 
mokarrart interest whieh is in tbe appli- 
eant for the reason that the plaintiff never 
slaimed porsession of that interest, We 
are by no means prepsred te assede to 


| „sota up in her written statement. 
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the argument of Mr. Mallisk; but assuming 
that his eontention is -eorrect, the point 
becomes one of teshnieality . without any 
substanca to recommend it. The difficulty 
ean be remedied at any time by amend- 
mant of the plaint, and if wa. are to grant 
a. review we would be compelled to allow’ 
avy applieatinn for amendment that might. 
ba made on behalf cf thé plaintiff if in 
justies the rlintiff is entitled to a deeree 
as Against the applieank. 

Mr. Mullick then caontendei that in jus- 
tie the plaintiff was not entitled to any 
desree as against his elient, inasmueh as 
the question as between the plaintiff and 
Ram Prasad was left open. 1t appears 
that during the pendehey of the ease, the 
plaintiff and Ram Prasad entered into a 
settlement and by cur judgment we did 
not, in avy way, deeide the question as 
between the plaintiff and Ram Prasad. 
Mr. Mullisk’s argument now ie, that if any 
one dispossessed the plaintiff it was Ram 
Prasad and that as his elient' elaims title. 
under Ram Prasad, i$: is unfair fo give 
a desree to the plaintiff ав against his 
client, leaving the entire question среп as 
between the plaintiff snd Ram Prasad. 
In the first plaee, it may be Pointed out 
that hia elient does поё claim’ any title 
throngh Ram Prasad; she held under a 
mokarrart deed exesüted in her favour by: 
Fateh Kuer, that is, the deed whish she 
It is 


quite true that on Fateh Kuer’s death, 


there was a eontest in tba Land Registra. ` 


tion Department as between Ram Prasad 
on the one hand асі Fáteh Kuer’s daughter 
on the other as to who was entitled -to 
be registered in the Land Regiatration 
Department in the plase of Fateh Kaer, and 
the Land Registration Department desided 
the question in favour of ‘Ram Prasad; 
and we have no reason to doubt that 
Binse that deeision the petitioner has been 
paying rent to Ram Prasad. Mr. Mulliek'a 

sontention is that we must regard that 
desision subsequent to the death of Fateh 
Kuer as a new settlement by Ram Prasad: 
in favour of his client. 1 eannot look 
upon the desision in that way atall. The 
petitioner elaims under Fateh Kaer and: 
though it is quite true she is now paying 
rent to Баш ` Prasad besause the Land 
Begisiration Department bas , desided : the, 
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question in favour of Ram Prasad, stili 
she claima to be in possession of the 
proparty, not by virtua of any . settlement 
mide by Ham Prasad, but by virtue of 
tha settlament maile by Fateh Kauer. 
The question, therefore, in the form in 
whieh it has been raised by Mr. Mulliek, 
does not arise; but assuming it does arise, 
I am not preoared to admit that we are 
insom patent to give a desree to the plaintiff for 
possession as against the person in juridical 
possession of the property, if for воша resson 
the plaintiff does not ehonse to elaim any relief 
ag against ‘the party who may pnt the other 
party in aetual possession of the land.- The 
desision of the Bombay High Court to whieh, 
I referred in the вопгве of my judgment” 
is eonelusive on the point. Mr. Malliek 
relied upon . the ease of Oannon v. 
Вазов Adhicari (1), It appears that 
that ease was subsequently relied upon 
by the Oalmtta High Oouré in a sase 
whieh was. reversed by the Judieial Oom- 
mittee in the esse of Durga Prashad 
Sings v. Brojo Nath Bose (2). That ease 
was also not followed by the Bombay High 
Court in the ease to whieh I referred, 16 
appears to.me that the deeision of Farran, 
С. J., sorreet)y lays down the prinesiple 
that оов ёо guide us in dealing with 
eases of this nature. : 

This applieation fails and must be refused 
with eosts.:: Hearing feo two gold mohurs. 

А рамт, J.—I agree, з 
' B. D, Application rejected, 


(050 L. B. 154, 

wil! 15 Tnd. Cas 219; 16 C. W. М. 482; (1912) M. 

W.N. 425; 11. M. L. T. 837, 9 A. L, J. 482; 15 0. L. J. 
461; 14 Bom, L, R, 445; 23 M. L, J. 26; 88 C. 696; 39 
L A. 188 (P. C.). 





i 
* See Kashi v. Sadashiv, 21 B. 229; 11 Ind. Dec. 
(x. в. 154—[ Ed.]. . 
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,:-  . MADRAS HIGH COURT. 

_8ксонр Отуп, Аррват, №. 1589 o» 1920; 

- `, January 6, 1922. 
‘Present :— Mr, Justice Knmaraswami Eastri 
= and Mr. Justico Devadoss. 
ANGATI PARAMBATH KANNIYALLT 

RATHA-— PLAINTIFF— а PPRLLANT 
versus 

THEEKE ILLATH NEELAKHAN^HAN- 
. alias PADMANABHAN NAMBOODRY 

—DxrrspixT-—HRzasPONPEHT. 

Limitation Act (TX'óf 1908), Sch, 1, Art, 120— Appli- 
cation: for registry- as jenmi, refusal of —Subsequent 
identical application by son ajter 14: years also 
refused-—Declaratory, suit-—Cause. of action—Limita- 
tion, terminus a quo. 

Where an application to be’ registered asyénmi of 
certain lands is refused'by the: Revenue Authorities, 
and a; ‘subsequent identical application, made: some 
years afterwards, by his successor is also refused a 
suit to.obtain.a declaration that the plaintiffis the 
jenmi of the lands must be-brqught within the period: 
of’ limitation prescrited: by Article 120, Schedule I, 
Litnitation: Act, the terminus.a quo of euch period. 
being the date of refusal of. the first application by: 
the Revenue: Authorities. The refusal to grant 
identical. relief on the second application does not 
give‘a fresh cause of action [p 6 2, col 1] 

* Brojendra; Kishore Roy v Bharat Ohandra: Roy: 
[.Abdul.Razac^, 2! Ind Cas, "42; 22 О, . J, 288: 

CQ. ^. N. 48, Allah: Jilai v.. Umrao Husain, 94 тй, 

Cas E85: RR А. 462: 19А L J, №0, Кай Prasad 
Misir v: Harbans Misir, 50 Ind as 1:67; °7 
ALL J 888, Anantarazuv. Narajanarazw, З Ind. 
Сав. 96: 36 М. 888; 1911 2 М, М N.5.L'0M Le 
Т. 504; 92 М L.J. '0-, Bhaiaji [Jalandhar Thakur]. 
v. Jharula Das, 24 Ind Сав. 601; 42 0,244; L W. 
549; 8 C. W. N. 1020; 27 M. L. J. 100; 16&М L T 

210; (1914) M. W. N..637;.12 A. І, J. 1178: 20 C. L.. 
J. 860; 16 Bom. i,, В, 845 Р. О, distinguished. 

Ohowdhry Shamanund v. Rajnarain Das, 11 C. W. 
N. 186; 4 O. L. J 568 and Akbar Khan v, Turaban, 1 
Ind. Сав, 557; 31 А 9; A. v . N. (1908) 262; 5 A. L. 
J..687; 4 M. L, T. 444, referred to, 

. Second appeal agaiost a decree of the. 
District: Court, North Malabar, iu. Appeal 
Suit No. 70 cf- 1919, preferred against a. 
decree of the Courtof the District Munsif, 

Ao upih in Original Suit No, 167 of 
1917... 

'"FAOTS ADDAF from the judgment. 

Mr. К. Р. Ramakrishna Atyar, for the Àp- 
pellant,—The suit is not barred under Artic'e 
120 of the Limitation Aet as a fresh aause 
of action acsrued to the plaintiff in 1917. 
Brojendra Kishore Roy v. Bharat Ohandra Roy 
[451 Barac] (1), Allah Jila$ v. Umrao 
Husam (2), Kali irasad Mistr v. Harbane 


ot Ind Cas, 242,22 C. L. 1.288; 20 б, W, N, 
^ à 24 Ind. Gas, 585; 86 А, 492; 12 А, L 7, 810, 
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Misir (3). Anantharazu v. Keniana (4), 
d [Jalandhar Thakur v, Jharula Dar 
(5 

The plaintiff. was. in sontinuous and un- 
disturbed enjoyment for over the statutory 
period, He һава right to sue for declaration : 
of hia title. 

The plaintiff һава rasurring canse.of aetionr 
every. time that his.right is denied. ^ 

Mr. K. Govinda Marar, for the Respond- 
ent,—The elaim by the son is in tems 
identisal with. that preferred by his father- 
in 1908, There was no fresh causes of 
aetion in 1917. The cases cited are dis. 
tinguishable, The шеге refusal by the 
Revenue Authorities to register does not. 
amount to dispossession. There must Бе. 
an act of obstruction by the. defendant.to 
give the plaintiff a fresh eanse of action, 
The defendant did’ not collect the profits, 
Artiola 120 of the Limitation Act applies 
and the suit is. barred. 

JUDGMENT, | 

Devanoss, J.—The plaiotiff alleges, that: 
he is the jenmz of the. plaint property 
and that he applied to Have the land’ 
registered in his name in 19'7 and that, 
on the objestion of the defendant, tlie. 
Revenue Authorities refused to change the. 
registry. He, therefore, sues for a declaration 
that he is the. enni of the plaint land, 
Both the Courts dismissed the suit .as 
being barred by limitation urder Article 120.. 
The plaintiff has preferred this sesond 
appeal, 

It is found that the plaintiff's father 
applied in 1903 for change of revenua 
registry to his name and ‘the Seitlemsnt 
Offeer ordered that the registry should 
stand as it did. Jt is sontented on his. 
behalf that the. suit ів not barred by limita- 
tion as there was в. fresh cause of action 
їп 1917. Horelies upon Brojendra Kishore 
Roy v. Bharat Ohandra Roy [Abdul RBuzacl 
(1). The {афва in that casa were the- 
plaintiffs elaimel title to коше property 
by purchase at a sale in execution of в 
mortgage-desres. They took possession but 
were resisted by the defendants and the 


(8) 50 Ind. Oas 767; 17 A. І, J. 888. 

(4) 18 Ind. Cas 96; 36 M. 388; (1911) 2 М. We 
N.881, O M, b. T. O06. 22 M, L. J. 108, 

(5)24Ind Оа» 50/542 O.. 244; 1 1. W. 649; 18. 
C. W. N. 1029: 27 M, L. J, 100; 16.M. L. T.2 0; (1914). 
M. W. N. 638; Dd L.J,117ó; 20 Q. L, J. 9 16: 


Beza, Le, Ж 845 (P, C. J { - B 


Vai, LXVI) 
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property was attashed under section 146, 
Orimival Prosedure Code. The order of the. 
Magistrate was made on 25th Abril 1002, 
Oa the 3rd July and 1Ith October 1509 
two. sets of plaintiffa institutei suis fora 
declaration of their title and for their 
shares of the property. The Courta found 
that plaintiffs had title to the pronerty and 
that they were in possession, t ll the atrach- 
ment of the property by the M giatrate. 
оп. 25th April: 1902, The lower Appellate 
OCourt.dismissed the suits аз barred. hy limita. 
tiom under Artisle 120 of the Li sitation 
Act, The learned Judges held that the 
attashment by the Magistrate. оп account of 
the interferenee of the defendants was a. 
ecntinuing wrong and that no question 
of limitation arose. 
Husain. (2) the learned Judges held that 
the suit breught for profits of the share 
gave the plaintifs fresh cause of aetion. 
In Bali Prasad Misir v. A rbins Misir 
(3) Piggott, J. observes: “My opinion is 
that the proceedings taken in the Partition 
Court whereby the pliintifís found them. 
selves, if their statements of . facts are 
true, for the first time in danger of being 
aotnally dispoareased of their joint owner- 
ship over plot No. ' 55, give rise to a fresh 


sause of astion alt gether independent of 


any eause of astion whieh may have bsen 
furnished to the pliintifis by the Se:tlement 
entry made in 1877." If, in this case, the 


respondehts had, attempted to dis urb tle. 


plaintiffs possession or claim any right 
over the property to the derogation of the 


plaintiff's right, such ап asb weuld give a. 


fresh eauss of action. The plaintiff herein 


asks for the ssme relief which was denied. 


to himin 1908. As observed in Chowdhry 
Shamanund v, Rajnarain Das (6), “it oannot 
be suscessfully mairtained that the plaintiffs 
BSlocld as є matter of law b» regarded as 
dispossessed merely by virtue of the order 
ot the Revenue Authorities dismissing their 
application for registration, The suit is in. 
£uJstarce, as it ів in.form, а suit for 
deslaration of title and the rule of limita.. 
tion appliosble.is that provided in Article 120° 
and not thatin Article 144,” 

The саве іп An.níarareu v. Матауапйтагц 
(4) has no application to the faeta of the 
present case. There wes an attachment of! 


006), 11 O, W, N. 186; 4G, UJ, 568, . ., 


In Allah Jila v. Unrao. 


в person'sland; as if it belonged to another, 
and -on a liter date the same was sold in 
Court auetion. It was held that “the plaint- 
if, no doubt, might then have sued, bat 
we do not think they were bound to aue.... 
The owner's title ia affested. by a ssle in 
an altogether d fferent апі greater degres 
than it is by ап attac. ment. We think 
this gives. theowner of the property a fresh 
sanse of action.” 

In the present ease it sannot be «on. 
tended that there was. & fresh cause of action 
in 1917. The plaintiff's father was refused 
change ofregisiry to his name in 1908, 
The pliintif again applied in 1917 for the 
samo relief which was refused. The иш 
brought after six years from the. date of 
first refusal is barred under Artiola 120 
of the Limitation Act, vide Akbar Khan v, 
Turaban (7). ў 

It is next sontended that the respondent 
did not deny the plaintiff's title in 1908 
and that he denied plaintiff's title only in 
1917. The facts in ev dence do not support 
thia sontention. Operations u^der the 
М labar Land Regis ration Aet, 1826, went 
onin 1901 and ‘902 and under seetions 4 
and 5, notises must have been issued, aad 
such enquiry aa was neeessary must have 
been held under section 6, 

The. records of the operations seem to 
have been destroyed and it жооп] і be putting 


‚а premium upon perjury to allow the par- 


ties to adduse oral evidenca as to what 
happened in 1903. It із clear from Exhibit 
VII that- plaintiffs father must have been 
aware of what was going on then and after 
the entry was mide in defendant’s name 
he wanted: & transfer to his name which 
was refused by the Settlement Оет ; vide 
Exhibit VII. Е 

Ít is- next eontended that the plaintiff 
has been in undisturbed p:ssession for the 
last twelve years and that he.im, therefore, - 
entitled to bring a suitfor deslaration of 
his title against the defendant, In the frst 
plase there is no evidenee аз to the nature 
of his possession. Even if he is in possession 
аз а cenmi that would not by itself give a 
cause of action against the. defendant. 


It is further 'eontended that every fresh. 
denial of title givea а fresh eause of action 


(7) 1 Ind Cas, 557:31 А 9; A. W, №. (1908: 2585 
БА. D, J, 637; 4 M. L T. 444, 


H 
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(5) in sited to support it. In that ease their 
Lordships. held.‘ “tbat on each ‘ossasion on 


which: ‘Jnarula Das 'reseived ` and wroogfully ` 


appropriated to’ ‘his own use а share of the 
incomes to. whish thé. shebatt was entitled 


Jharula Das sommitted a fresh astionab'e ` 
wrong іп. respect of which & suit сопа ba 


brought against him by the sh:bait” IF, 


in the present case, the defendants atiompted : 


‘to воЙесь ‘or collected the income’ of the 
land, the: ‘plaintiff wavld “have hada fresh 
, cuse of ‘action. By asking for this identieal 


relief in 1917, which was denied his father’ 


in 1908, the plaintiff does not acq tire a fresh 
eauso of aetion against the ‘defendants. 
The sesond appeal fails and i is dismissed with 
eosts, ` . 

KoMARASWAMI SASTRI, J,—lI agree. 

М, С. Р. · 


We 0; А, . Appeal dismissed, 


‘ALLAHABAD HIGH COURT. ` 
TimT Огу; Arprat No.’ 168 or 1919, ' 
January 3', 1922, 
Present :—Mr. Justice ‘Rafique and 
Mr. Jast ce Lindsay. 
Мв, MOHAMaD ISMAIL KHAN— 
PrAISTIFF— APPELLANT, 
` versus, 
‚Мв. HASAN ALI KHAN ажр AKOTABR— 
i . DEFENDAN TS—RE8PON DENTS. 
Contract, suit for, bréach `of - Contract: involving 
mutual obligation Plaintiff must prove his readiness 
to per[arm.his obligation on date. of performance, : 


\ 


Where a contract imposes. mutual obligationa upon’ 


the contracting parties and one of the partias sues 


for -damages- for -w :breach of the ‘contract he 
«must, show that, on. the date; fixed for the per- 
formance of the contract, he was ready and willing 
to perform his part of the bargain. Lp. 606, col. 1] 
"First appeal frcm the decision of the 


Subordinate Judge, Meerut, dated the 30th: 


of January 1919. 
Dr. Tej Bahadur Sapru ani Dr. Sure nira 


Nath Senand Mr. Iqbal Ahmad, for the Appel: 


lant. > > 
Dr.-S: M. Sulaiman, for the Respondents. 
JUDGMENT. —The plaintiff, Mohamad 
Ismail Krav, who bas died since the in- 


stitution -of the suit and id now represented - 
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and Bhiaiayt [Jalandhar Thakur] €. Jharula Das ` 


i ee 
by his heirs, brought the anit, oat of which” 
this appeal has arisen, to recover Rə, 9 000 ' 
odd by way of damages for breach of con. 
tract. f 

"There were tw3 deferidants in the sase 
(1) Hasan Ali K^an, (2) Nasirolla Khan. 

Bri, Яу put, the case for the plaintiff was: 
that, ou or about the 14th September 1916, 
he entered into a contrast with the first 
defendant for the purchase of a quantity 
of indigo at the rate of Rs. 2,0 per factory 
тайпа, The agreement bot ween the partias 
was that the indigo shoald be deliv*red t» 
the | plaintiff about the ‘end of October, 
The sa*e for the plaintiff was that, on the’ 
7*h of November 19:6, the defandant, Hasan 
Ali Khan, refused to give him delivery, there. ' 
by breaking the contrast. d 

It may Ъз mentioned here that the: 
sesond defendant was more or less а nominal 
defendant in the case. Не is the servant of 
the firet defendant and ія said to have been a 
partner in the indigo business tothe extent of 
a one- anna share, ‚ 

The defense raises two main pleas, пате.' 
` a) That there. was no eomplete contract’ 
between the defendants and the plsintiff, 
and, 
| (2) that, if there was a complete con- 
tract between the parties, the deferdants 
had not been ‘guilty of breash of eontrast, 
bat,. on the other hand, the plain: ‘iff himself 
had made default, 

The learned Subordinate Judge seems to 
have been of. opioion thet: there was no 
eomplefe contract between the parties. ‘He 
further held in the defendants’ favour that, 
if there wa contract, the party in default was 
һе з lsictiff himeelf who was, therefore, bot 
entitled to recover. - 

In appeel һеѓе,. the care whish.was ra'sed 
by way of defen:e to the effect that: ‘there’ 
was по somplete eontract between the parties, 
has been abandoned and rightly вэ, There 
ean be no doubt whatever on ће" evidenca 
in the ease that. eontraet was entered into 
between these parties оп the 14:h Septembar 
1916, for the s: l-`and purchase of indigo. 

The necessary fects are all admitted in 
the'statement made by the first defendant 
when he was examined ss a witness in 
Court and the letters whieh passed between 
the parties amply prove that there was ‘a 
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&oniract made between them on the date 
above mentioned, 

Tbe e san, indeed. be no doubt that the 
first def»ndant seems to have desired that 
the terms of the contract shcu'd beredueed 
io writing, He seams further io have 
desired that a substanial sum of money 
should be daoosi'ed with him ав earnest. 
money, and it was because the plaintiff had 
refused to redu*e the aov'trach to writing and 
to supply the Ra 2,000 damarded by way 
of earne*t-mor ey, that the plea was роб forward 
to tbe effect that the contract’ between the 
parties was по" в 'mple'e, 

We need sav nothing more about this 
part of the case. If the firat defendant 
desired to h.ve any arec‘al terms made 
after the dae upon which the contract was 
entred into, that would not affect tha оор- 


trastual relations already established betwesn 


the parties. 

The: only question, therefore, with whisk 
we have to deal is, whether the plaintiff 
himself was in fault or whether the de- 
fendant wrongfully refused to give the 
delivery and was’ thereby guilty of breaeh of 
contract. 

‘If appears that, ia the month of Sep- 
tember, when the contrast was made, the 
indigo which was the subject-matter of the 
bargain between the pfrties, haa jut 
been maru'‘actored, It was not possible 
at that time to fix ‘a definite date . for 
delivery before the manvfsctured cakes had 
been dried. 1% was not possible at the 
time the parties entered into the contraet 
to fix any defnita time by whish ths dry- 
ing prccass would be som lete., Consequent- 
ly, it must be taken that, under’ tke 
arrangement come. to-b-tween the parties, 
ib was fcr the fir: defencant to fix the 
date of delivery. He was: n charge of the 
indigo which was stored in his Factory and 
he wasresponsitle for getting the indigo into 
marketable eondition. He was further under 
an cbligation to вез that the indigo was prop- 
erly packed, 

Tbere.can, we think, be no doubt that 
at the time the sontrack was made, a 
sampls of the indigo was given to tha 
plaintiff. Oora-quently, when th» time for 
delivery came, it was the plaintifi’s right to 
have ап inspestion of the indigo w ich 
was being off:red to him, во that he might 
som,are it in balk withtne sample which 
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was in his possession. Lastly, it is elear 
that, on the terms of the contract, the plaintiff 
was under an cbligation to рву f.r this 
indigo at the time of delvery. The amount 
in question was abont Rs. !1,020. 

We have been referred to cer‘ain letters 
which passed between the parties from the 
m'dàle of September till the beginning of 
November. We do not propora to discuss 
this sorrespondenee, It is воа с'епё to say 
that it ap ears that the pa-'ies were not 
dissed to trast eash other regarcing tha 
fol&lment of the contract. Hath party seems 
to have re-arded the other with suspic'on 
and, in short, th-y se-m to Һауз basr 
dealing with each other at arm's length. 

On the Ist November 1915, the defendant 
wrote. в letier, Exh.bi& 6, ‘pige 30 of the 
appellant’s bork) informing the plaintiff 
ttat the goods worl: be ready for delivery 
at the Factory at Obhidseui on the Sth 
Novemb:r, 1916. The "plaintiff was asked 
to attend at the Fastory on that date, either 
in person or through a Karindz and to 
bring with him а sum of Rs, 11,00), the 
aporoxi nate value of the goods In this 
letter, the defendant, Hasan Ali Khau, wrote 
that, if the plaint did ‘not aopaar on the 
date in question or sent an agent, he would 
hold the plaintiff liable for a breach of con. 
trast aud would arrange otherwise for the 
dispozal of bis goods, 

The plaintiff repliad to this letter by a 
letter dated the 4th November 1916. He 


‘took up а controversial attitude over the 


matter ard said that he did not anderstand 
what the first defendant meant by sayiag 
that tha time for delivery had bsen fixed, 
He disputed this statement and said that no 
time hai bsen fixed for delivery nor was it 


possible that any time sould be fixed 
besause the indigo could not be 
weighed until it was in a dry state, 


In this lstter, moreover, the plaintiff wrote 
to the defendatt that the litter's indigo 
was not yet dry and he suggested that 
nothing more should be done until the 
defendant him-elf had sean the indiga and 
was sativfied that it таз іц a dry condition, 
We may вау here fhat it is not аорагепё how 
the plaintiff sauli possi' ly know whether the 
indigo which was lying in the Fsctory wag 
or was not in a dry state. Ніз statement 
that it was not fi} for delivery seams to have 
been based on some inferences which he drew 
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from the state of. indigo in some other 
factories of whish he professed to have some 
knowledge. 

The plaintiff admittadly did not ‘attend 
at the Fastory at Ohidanli on the 65th 
November 1916. When he was eross- 
examined оп this point and asked to explain, 
his answer was that he did’ not go to the 
Fastory оп the date in. question becinse 
he had notime. He admitledly turned up 
in ihe village of Chidanli Jate in the 
évening, on the 6th and, on the 7th, he 
appears to Кате written a letter or two to the 
defendant.. . 

The defendant admitted that he had 

received one of these letters and stated in 
Court that he had sent an answer to 
the plaintiff, a вору .оЁ ‘whish is on the 
record (Exhibit D). The plaintiff, in his 
iurp, denied ever- having received this 
letter. 
' In his cross: s-examinatior, the pleintiff 
admitted that when he went to. Chidsuli on 
the 6th November, he had. no. money with 
bim. ..His. statement in Court was that the 
"defendant had asked him to send the money 
‘in notes after weigbment of the goods had 
been made. This latter statement, it may 
be observed, does not appear to be true, for 
itisin direet corflict with what Lad besn 
stated by the first defendant in his letter.of 
‘the Ist November, in which he insisted that 
the purchare-money, namely, E». 11,000, 
should te brought to the Fastory on the 5th 
Noven ber. 

The plaintiff remained in Chidauli the 
night of the 6tb, the whole of the 7th of 
November, and left there on the morning of 
the 8rh of November, It is an admitted 
fact that all this time he never went. near 
tha first defendant's Factory al:hough. the 
evidense shows it is situated only a hundred 
yards from the house in whieh the plaintiff 
was slaying. | 

The plaintiff was OIER E on. this 
point and said that he wovla have weighed 
the indigo if'lie had known that it was in в 
dry condition. He went on. to say that the 
defendant did rot show him the indigo, and 
Ке seems to have put forward this às an 
exoure for rot taking delivery. With regard 
to this, it may well be asked Low the 
defendant conld have shown the. plaintiff the 
indigo whem the ‘latter refused to go near 
Vie Fastory: The plainii& added by wey cf 
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[1993 


` 


explanation that he did no$ sare to some to, 
the Fastory besause he and the defendant. 
were not on good terms after the. corres- 
pondense- whieh had равзеі between thema 

As- opposed to this, wa have the sworn: . 
statement of the first defendant whose: story. 
is to the effect that, after sending the, 
letter of the Ist November 1916, he, went. 
to the Fastory at Chidaulion the 5th and. 
was ready to give delivery to the plinti 
whenever ће. came, The plaintiff. failed to. 
appear оп the 5th or on the 6:h, aud. the. 
story is that, in these cireumstances, the first. 
defendant came to the conelusion that- the. 
plaintiff did not intend to tak» delivery. 
The defendant, therefore, began packing up. 
the iadigo in lines. Не admits that he met, 
the plaintiff at dinner on the evening of, tha. 
7th at the house of в: common. friend, one, 
deposed toa sertvin. 
conversation which he had with . the, 
plaintiff—a oonversation which the. plaintilf 
denies. 

We have. onthe resord the statement of: 
Raham Ali, the gentleman: at whose house. 
both the parties dined on tha night of. the 
7th cf November.’ We haze no reason to, 
doabt the trutk of the -statement made. Ty 
Raham Ali in Oonrt. He ssem3 to have, 
been a friend of bo:h parties, Raham Ali- 
knew about the indigo busice:s whieh. was: 
Беш earried on at Ohidauli and. he states, 
tliat when the firat defendant oa me, t» Chidauli, 
on the 5th of November, the indigo cakes. 
were dry and ready for pasking. The witness 
himself saw some of the packing done. 
and he states definitely that he examined. 
the goods and found that the ‘cakes were in 
a diy sondition. Speaking about the visit: 
of the plaintiff, he. deposes that the plaiatiff. 
wrote a letter which he sent to the first. 
defendant by опе Mahfuz Aliand he farther, | 
swears that- Mahfuz Ali brought а roply.to. Н 
his letter, In addition. to this, the witness: 
stated that, in consequence of а request. 
made to him by the frst defendant, he. epoko. 
to the plain'if Mohamad lemail. abont, 
taking delivery of the ind'go. The witne а 
awears that when this. mewage was. given to, 
the'pleintiff, the Tatter said tbat he would. з 
base the indiga weighed and that the 
money would ba paid on the date fixed for 
payment. The plaintiff further added that. 
he had bronght ro money at.that time- aud 
he ‘soroladed.. by raying. that it: "е, „буаз, 
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defendant refused to deliver the indigo, 
he would "eee to it". In other words, he 
threatened to take proesedings against the 
first defendant, 

We have no dcubt- аё all, on the statement 
of this witness Raham, Ali, that, on the 5th 
of November, the indigo in the defedant's 
Fastory was ready for delivery and in good 
marketable sondition. There is no foundation 
whatever for the pcsition taken up by the 
plaintiff, namely, that the indigo could not, 
on that date, have bean in a fit eondition 
for pasking on assount'of its being we’. Ая 

- we have said, the plaintiff had no parsonal 
knowledge whatever cf the state of the 
indigo inside the F'aetory for ha nevar went 
near 16. i 

We hava also mentioned a letter, Exhibit 
D, whish was admitted in evidenee in the 
Oourt below. This is an office вору of the 
letter whish the first defendant says he 
sent to the plaintiff on ‘the 7th November, 
19:6, It has been objested before. us that 
thie dooument. ought not to have been received 
in evidenee as it was prodused at a late stage 
of the ease, The resord shows thatthe other 
doeuments in the ease were filed on the 16th 
April 1917. This doeument, on the' other 
-hand, was not put into Oourt till the 19th 
December 1917, the date on whish the 
witnesses bagau fo be examined. It is 
‘apparent, however, that before this, 7. e., 
in, the month of Jnly, the defendant had 
salled upon the plaintif t» prodnes the 
original letter of whish Exhibit D ‘was а 
«ору. The resord shows that this notiee 
was sarved upon the plaintiff's Counsel and 
thereis nothiug to show that the dosument 
was brought to Court. In faot, from what 
the: plaintiff himself afterwards stated in 
the-evidenee, the document conll not have 
been .brought ёо Court on the assumption 
that the:plaintiff's statement is true, for his 
story is that ‘he never got any sush letter. 
We do not believe the story for the plaintiff 
on:this point. We have the statement of 
Raham Ali that when a letter was sent.to the 
defendant on the morning of the 7th of 
November, a reply to thet letter was brought 
by Mahtfuz Ali; the messenger Mahfuz 
Ali was examined and, when making his 
Statement regarding this particular inei leriít, 
he stated that ha took the letter to the defende 
sutin the morning and came bask with a Istter. 
He ab one withdrew his latter statement 
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and said that he got no letter from the 
defendant, saying that he -had made a 
mistake in stating that an answer had been 
given to him by the defendant. We think 
we may safely take it that, as a matter 
of fast, the firat defendant did reply to 
the letter sent by the plaintiff on the 
morning, of the 7th November, and that 
Exhibit D represents the contenta of 
the letter which was sent by defendant 
No. 1. If that letter is acted upon, it 
réems to us to be abucdantly olear that the 
defendant offered delivery of the goods nn the 
7th of November. In this letter be says that 
he h.d been waiting for the plaintiff for two 
дауа and that he had 1086811 hopes of the 
plaintiff takirg delivery and had, therefore, 
begun to pask the indigo up with the objest 
of sending it to Kburja. He, however, 
offerad the plaintiff another opportunity 
of taking delivery and said that he might 
examine the indigo which was already packed 
and inspest the indigo which had not baen 
put into the boxes. He intimated that 
delivery wonld be on the spot bat only on 
sondition that the plaintiff brought the money 
with him. 

We have to shoose, therefore, between thess 
conflicting stories told by the plaintiff on tha 
оре band, and the first defendant, on the 
other; and, after a sareful sonsideration of 
all the evidense, we hold that the story of the 
defendant ought to be accepted. It is, we 
think, supported in very material particulara 
by tha taxtimony of the witness Raham Ali 
whosa bona fides we have no reason to 
suspect. 

It ha: baan urged upon us with consider. 
able force that the probabilitiss are all in 
favour of the defendant having refused 
delivery and ‘for the plaintiff being desirous of 
taking it. There can, we think, ba no doubt 
that, subsequent to the dateof the eontract 
the market price of indigo had risen соп. 
siderably, The plaintiff says that the first 
defendant wanted to back out of big bargain 
ia order to profit by the rise in the price, and 
itis argued that, with this risa in prica, 
the plaintiff stood to make a very sabstantial 
profit and would not, therefore, likely have 
declined the delivery if the тозйв were ready 
for him, There is, no doubt, considerablg 
foros in this argument but опе thing has to 
‘be remembered and that is thie, namely, that 
under’ the terms.of tho sontract, the plainti 
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‘was under an obligation to produse a sum of 
about Hs. 11,000 at the t'ms the del very 
маз tobe given and, after an examination 
of the evidence, we have come to the sonclu- 
Bion that the real rewon why the sontract 
‘ws not complete] was that the plinviff 
could not find the money. Ніз сопіпеё on 
the 7th of November at ' Ohidauli ' seems to 
‘us to Fave been altogether inconsistent with 
‘any notion ofan intention on hi: part to 
take delivery. It is quite inexplisable to us 
why be failed to go over to the Factory, а 
few hundred yards away, and satisfy himself 
‘that the goods whish were ‘being offered to 
him were up to simrle and іза fit condition 
‘to ba put upon the mirket. Не asks us to 
‘hold that: the defendant really һай по 
intention of offering delivery on that date 
‘and that, ‘in fact, the go3ds were по" ina 
fit condition to be delivered on that date, 
Oa this latter point, the plaintiff admi‘tedly 
has no kn wledga of his own and the other 
evidenee in the «ase shows.that the indigo 
‘wags dry and fic for paekiag, Again, we are 
not satisfied with the plaintiff's explanation 
of bis failure to ‘goto Ohidauli on the 53th 
of November, the date which was fixed by 
the first defendent, As we have pointed 
out, ‘the only anawer he could givé regarding 
this failure was that, on the date iii question, 
: he could find по tìme, © `` Ы 

In в ease lika this in which there were 
mutual obligations on thé parties, 16 was for 
the plaintiff to show that, on the data fixed 
for performanes of the contract, he was ready 
‘and williog to perform his part ‘of the bargain, 


It may perhaps not have been юєсэвввгу 


for him to prove that he made an astual, 


tende: of the money but it was, at any rate, 


incumbent on him to show that he had made 
srrangerents for the purehase-money and 
‘was in а position to hand it over to-the first 
défendant as soon as he was satisfied that 
bolk of the goods was.in aesordanca with 
‘the “sample and that everything was 
satisfactory. He ‘admittedly made то 
attempt to sompare the bu:k of the goods 
with the saniple or, in fast,to do any other 
thing which he was bóúnd to do under the 
terms of the contract. ` As we have said, the 
Ympression which’ is left upon us after a 


‘perusal of the evidence in the csse is that. 


the plaintiff was in embarrassed eircumstanegs 
and conid not find the money Bs. 11,0.0 at 
bo time when it was wanted, ` We are satis: 
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fied, therefore, that, though the judgment of 
the Oourt below ів open to eritieiem on 
sertain other grounds which we need nat 
pause to consider, the learned Subordinate 
Judge was right in holding that the plaintiff 
had failed to prove his ease that tbe 
defendant was guilty of breash of esontrast. 
10 these eireumstanaes, the suit was rightly 
dismissed and this appeal, therefore, fails 
and is dismissed with costs inoluding in this 
Oonrt fees on the higher saale. 

Ww С. А. 

Appeal dismissed. 


PATNA HiGH COURT. 
ArP2AL вноя Овізічаг Orpar No. 62 or 
1 21, i 
Feb: пагу &, 1922. 

Present:—Mr_Jus‘ice Jwala Prasad 

. and Jus ise Sir John Buokrn'll, Kr. 
Malis MOKH CAR АНМАР —Јорамалт: 

Dàsrog- APPELLANT ^ ^ ` 

К versus . 

Musammat B В: BAHIMUNNISSA 
BEGUM— Decrae-H: грев — Has ONDENT 
Appropriation of payments —Contract Act (IX of 

187 ), зв. 59, 6 —Appropriation towards principal or 


- interest—Civil Procedure Оойе (Act V of 9:8), г, 51, 


О. ХІ, rV Mortgage-decree — Decree-holder entitled to 
sell property—Receiver, whether can be appointed 


-- In the absence of an agreement to the contrary, 
payments made in satisfaction of 2 decree should 
be appropriated first towards the interest and the 
balance, if any, should be credited towards the 
principal [p. 60 , col. 2.] 

Luchmeswar Sing Bahadur v. Syad Lutf Ali Khan, 8 
B. L, К. 110; 2 Sar. P O.J. 700; < Suth Р, C. J. 461, 
(Р, С; Gooroo Doss Dutt v. Ooma Churn Roy, 22 W. 
R. 525, Maharaja of Benares v Har Narain Singh, 28 
A, 25 ab p.27;2A,L J.t 85; А. W. М. 4:905. 167, 
referred to. 

Where under a mortgage decree the mortgagee 
is entitled to sell the mo'tgage property, а t our& 
should'not, on the application of the judgment. 
debtor, appoint a Keceiver under Order Xu, rule 1, 
Civil Procedure ode [p 0%, col t] М 
* Section & of the vivil Procedure t'ode -merely 
prescribes the mode in which a deoreo-holder may 
geek execution of his decree and does not give the 
judgment-debtor a right to apply for the appoint. 
ment of a Keoeiver. (8 -608, col. .] 


Appeal from a desision of the Subordi: 
nate Judge, Patna, f 
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‘Vel. LXVII) 


INDIAN ‘GASES, 


697 


BOKATAR ABMAD £. BIBI RABIMUNNISSA BEGUM. Een j a 


Messrs. Muhammad Rasan Jan and Yunus, 
for. the Appellant. 
Mr. A. K, Roy, for the B«spondent, 


JUDGMENT. 

Jwath Рвағлр, .J.—The judgment debtor 
is the appellant. 
tion of the. decree on two grounds, (1) .that 
the accounts prepared by the office arè 
wrong, and (2) that a Receiver may be 
appointed by the Court for the properties 
sought to be sold so that he may pay the 
balacce: of the decretal amount in due time, 
‘Both these grcunds’ have been overruled 
ky. the Court below, 

The first ground raises а question of appro- 
priation of the sums. paid by the judgment- 
debtor from time to.time towards the : satis: 
faction:of the decree It is said that the 
payments siculd. have been approprated 
towsids the principal and not towards the 
intérest. Referenee has been made by the 
learned Vakil'on-bebalf of. the appellant 
to the firal desree passed io the caso. on 
„the. 19th. February, 1915, the petition of 
sompromise filed in Execution Саве Ко, 
29 of 1915 оп the 25th September 1915 
and:tbe petition dated the 5th April 1917 
fied ty the desree.h:lder  eertifying .pay- 
‘ment of Ra, 23,000 and- exempting в part 
of the mortgage properties, None of tlieaa 
-dosement: are-clear йв to an agreement 
. between the.par ies relating.to the appro: 
.priation of payments made by: the jadg 
.ment-debtor, namely, t8-to whether they 
.Should be credited towa ds ; the- principal 
or. the interest. There-is no indica:ian of 
„алу intention of tbe parties: that the pay- 
: ments made should be eredi ed towards the 
principal, in ..the first instance. In the 
. petition of the; 25, September 1915 the 
judgment debtor aecapted. the figure men- 
;tionsd. in the eale proclamation, namely, 
„Bs. 1,12,787 8-9 as the correct am ‘unt of the 
desreg; ...preeumaby- both prinsipal and 
interest and ..costs. Referring to that peti. 
- tion the learned. Subordinate Judge says: 
i^Bo that the -prineipal deeretal money was 
.@onsidered, by them to be. Rs. 1,12,75;-8-9 
» which includes costa and interest. Pay nents 
made were to be dedueted out of. that 
sum, Hence this ‘objeetion fails, Interest 
was to run on the amount remaining 
due after tte sum paid, There is no 
stipulation sontrary fo thie, Therefore, I 


He objects to the exeeu- - 


“This 


. Roy (2). 


disallow: the objestion and hold that the 
aesount. is eorrest," 

In the absense of any &ахбёбшёвї to tbe 
contrary, the payments have. first to be 


‚ appropriated towards tke interest and the 


balance .of the payment, if any, ie then to 
‘be credited to the principal,  Seetions 59 
to 61 of the Contrast Aet do not expressly 
deal with interest, but the prineiple underly: 
ing thess.sections can well .apply to interest 
as well .Io the ease of Luchmeswar Sing 
~Bahadur v. Syad- Luif Ali Khin (1) their 
Lordships of the Privy Counsil affirmed the 
‘above prineiple in the following wordss: 

“Where payment wad made upon a bond, 
_the amount: paid «being less than the 
iateres& Соз, held the payment -ought to 
до to reduse the amonnt of interest due, 
and the craditorin a suit upon the bord 
was entitled to а decree for the prinsipal 
and balanee of interest up to date of decree. " 
prinsiple of appropriation has bsen 
applied from the earliest time to payments 
made with respect’ to mortgage-deb:: vide 
the. ease of (ooroo Duss Dult v. Oona Ohurn 
The argument of the learned Vakil 
that the appropriation of payments towards 
the interest would practically amount to 
charging compound interest. against the terms 
of the bond’ ean bs well met by referring to 
‘the following passage in the decision of the 
aforesaid case: _. 

."The balanse of intereat naver 
&lded.to the prineipal so as to produsese 
sompound interest; but the practiee appears 
-to us to be that the payment во mide 
is.to be appropriated to the intereat that 
-has ascroed. We blieve that to ba the 
established praetica in eares of mortgage, 
‘and we ses no reison why that prastieo 
shouli not be followed in the execation of 
ordinary deerees,” 

Sae also the: easa of Maharaja of Benares 
sv. Har Narain Singh (3), Too view taken 
by the Subordinate-Jadge is, therefore, сэг» 
res*, and the. sontention urged on behalf 
of the judgment debtor is overruled, 

Mr, Yanus also appearing on behalf of 
-the jadgmant- debtor &ddressed us on the 


13 


(1) 8 B. L. В, 110; 2 Sar, P, С, J. 700; 2 Suth, 
P. О. J. 461 (Р.С). 

(2) 22 W, В, 525, 

(3) 28 A 25 at p. 27; 2 A. L, 7.585; AW. N 
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igesond point urging thatin the ciranmstances 
of the сазе, а Recaiver should be appointed 
dn the interest’ of the decree holder and 
«he judgment-debtor, The decree-holder op- 
-pcses the applisation of the judgment-debtor 
‘for the appointment ofa Receiver, there- 
"fore, it cannot be:said that the appoint. 
ments of Receiver would be for the 
benefit of the desree-holder. Upon the 
“merits of the case the опт below has 
“held that no-Receiver ought to be appointed, 
"In ‘its opinion the insome of the property 
ig too small to satisfy within a reasonable 
time:the ‘large morgage stil outstanding 
«of about Rs. 60,000. Apart from there 
‘being no substance in the applisation of 
‘the judgment-d:btor on merits, I .think 
chat it would “ba etretehing too far the 
‘diseretion of the Court under Order XL, 
‘rile 1 in the matter of the appointment 
‘of Receiver, if we were to deprive the 
-desree-holder of the right :acorued ‘ta 
him under ‘the decrees to sell the 
“mortgaged property, To do that would 
‘be to do away with the solemn agree- 
‘ment ‘between the parties set forth in 
‘the mortgage:bond expressly stipulating 
‘that ‘the deeree-holder shall be entitled to 
‘agli the property in order to realise the 
‘amount due thereunder. ‘I do not thick 
that the Court should step in sand use 
the diecretion, if avy, vested by the 
‘aforesaid role of the Code of Qivil Proesdare 
dn order to rip up -the contrast entered 
rito between-the ‘parties. The deoree-holder 
‘knows his intérest'besb and’ he has a right to 
‘stand upon the deeree and to ack the Court 
to sell the ‘property. I: need hardly men- 
tion that seetion:5l of the "Оов has ab. 
olutely no application. , Tbat sestion pre- 
seribes the -mode in whieh в deoree-holder 
may seek sn exesution of. his  desree, one 
‘cf the modes being by the appointment of 
a Reeciver. The, вевіїоп :does :not give any 
yight to the judgment -debtor to apply for 
the ‘appointment: of -a Reeeiver, J, there- 
fore, reject this. sontention also on behalf 
ot. the judgment debtor. КИ 
| "Phe result ‘is that the . ar paal. is dismiss- 
ed with costs. - 
Воскжил, J.—1 agree. 
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LAHORE HIGH COURT. 
Блсохр Civic Aprea No. 1718 or 1921. 
January 23, 1922, . 
Preseni : —Mr. Justieo Le Rossignol. 
NANAK CHAND —PLAINTIEF-— 
APPELLANT - f 
: versus 
MUNSHI RAM AND orHers—Derenpayrs 
i — BR8PONDENTS. 
Custom—Succession—Pagwand and Ohundawand 
—Jaswal Rajputs o] Mauza Deoli, Tahsil Una, Hoshiar- 
pur District—succession, rule of, test for determining, 


Taswal Rajputs of Manunza Deoli, in the Una "Táhsil 
of the Hoshiarpur District, observe the Pagwand:rule 
of succession. 

In determining which rule of succession applies to 
a particular family, the safest guide is ‘the rule 
which is proved to have been observed in the family. 


Second appesl from a deores of the 
Distriet Judge, Hoshiarpur, dated the 7th | 
June 192. , affirming that of the Subordinate - 
Judge, First Olass, Hoshiarpur, dated the 13th 
November 1920, ·. 

Lala Amar Nath ‘Ohopra, for the Appels 
lant. 

Mr..Gullu Ram for Mr. Anant Ham, for the 
Respondents. 

JUDGMENT,—The parties are Jaswal 
Rajputs of Daoli village in Una Tahsil-and 
the qnestion for desision -is' whether they 
observe the Pagwand or the Ohundawand 
rule. : | 

There san be no gainsaying the ‘fast -that 
in the past the Ohundawand rule was widely 
prevalent among she Rajputs of the lower 
‘hills of-Hosbiarpur:butfor.many years past 
‘feeling has veered round .in favour -of 
.Pagwand. А 203 

The riwurt-am of 18659: favoured "Ükunda- 


‘wand, but the more recant :sompilation -of 


19:14 favours Pagwand, though exceptions 
in whieh. tie Ohundawand rule has been ob- 
«served are qucted. i 

In eash sare, however, ‘the safest guide in 
the rule whish is proved to have-been observ- 
‘ed: in the family of thé. parties and in ‘this 
very family we find a very olear cage ofthe 


-observanee-of Pagwand, so that I agree-entire- 


ly with the Uourts -below that -plaintiff 
has failed.to prove ‘the existenee in his family 
cof a enstom. of .suosession by the Ohundawand 
rule. d T 
Tbe.appeel.is dismissed 
2. К. . ic 
We 0. Ay 
[А » 1 
\ 


with аовёв, 
Appsal dismissed, 
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PATNA HIGH COURT. 
.GovaskxgNT Аррваг No. 1 or 1922. 
Marok 1, 1922. 

Fresent :—Sir Dawson Miller, Kz., Ohief 
Justise, and Mr. Justice Ross. 
GOVERNMENT ADVOOATE, BEHAR 

. axD ORISSA-—— APPELLANT 
` tersus i 
GOPABANDHU DA&-—AGOUsED— 
"EssroapENT, 


“Penal Code (Act XLV of 1860), з. 430— Defamation— 
Imputations against persons who cannot be identified— 
Printing unfounded rumours — Good. faith—Jowrnalistic 
duties 


A: defamatory statement to be actionable must 
contain an imputation concerning some’ particular 
person or persons whose identity can be 
established. An imputation against an Association 
or collection of persons jointly may amount to 
defamation within the meaning of section 499, Indian 
Penal Code, but it must be an imputation 
capable of being brought home to a particular 
individual or collection of individuals as such. 
[p. 611, col, 2; p. 612, col, 1.] 


Tt is unnecessary that the person whose conduct is 
called in question should be described by name. 1b 
is sufficient if on the evidence it can be shown that 
the imputation was directed against a partioular 
person or persons who can be identified The rule is 
that if the words used contain no reflection upon a 
particular individual or individuals but may equally 
well apply to others, although belonging to the same 


class, an action will поё іе. [p.612,yc0l& 1 & 2.] , 


To publish, without regard to the feelings of those 
against whom it is directed, every foul’ rumour that 
may be reported to him, cannot bo justified by. any 
recognised standard of editorial duty, specially 
ina case where the untruth of the rumour could 
easily have been established by a few simple enquiries 


on the spot The Editor in such a case neither: acts - ** 


z “good faith” nor for the “public good,” [p 617, eek 
2. 


Sir John Bourn's case, (1606) Cro. Bliz,.497; 78 E. 


R. 747 and James v. Rutlech, (1599) 4 Co. Rep, 17а; 
76 E. R. 900, relied upon, 


Appeal by the Losal Government, under 
szotion 417 of the Criminal Prosedure Code, 
against an order of’asquittal, dated the 21st 
November 1921, passed by tha Magis- 
trato, First Class, Khurda5, in the Distric} of 
Puri, 


Me, Н. L. Nendheo'yar, Assistant Govora: 
о nt Ádvosate, for the Crown. 
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JUDGMENT.. 


Міле, O. J.— This is an appeal under 
section 417 of the Criminal Procedure Code 
againat the acquittal of Gopabandhu Das, 
who was tried before Mr. Б. О, Bose, 
Magistrate of' the First Clase, stationed at 
Khurda Sub-Division in the Puri Distriet. 
The eharge upon whish the respondent was 
tried was that of publishing a defamatory 
libel under sections 499 500 of the Indian 
Penal Oode. Тһе somplainants ara four oon. 
stables stationed at the Begunia Polise Station. 
in the Puri Distriet, who allege that they 
bave basn brought into contempt and hatred 
and their eharactera seriously defamed by the 
publieation of the libel in question, The 
respondent is alleged to bs the Editor, and 
is proved to ba tbe Printer and Publisher of 
а weekly newspaper, named the “Samaj”, 
printed in the Oriya language and published 
from Satyabadi in the Pari District. The 
artiels somplained of appaared in the issue of 
the 13th August 1921. It is headed 

“Serious, if true" and after stating "we hear 
that last week a , boy with a labourer 
was going through Begunis taking his young 
adult sister to her mother-in law's house," 
it ргосзєдз to describe how the boy just 
bafore evaning left “his sister by the road side 
some distanee from the Begunia katat the 
call of nature and, the: labourar having also 
left her to purchase betel, two sonstables 
afterwards dragged the..woman away and 
shut har up in в room not far off locking 
the door and sitting outside with tha key in 
their possession. Оа his return the boy not 
fiadieg his tister began to ary and made 
enquiries of varioua paopls. , 16 then contiunes: 
Some boya were playing near by. They 
had sean the tvo a»nstables drag the woman 
away. Having got the information from them, 
the brother went to the constables, On 
asking the eonstables about his sister they 
raplied in the negative. He entreatd them in 
various ways to open the door. The 
constables in return gave him a good beating, 
While the boy was aoming eryisg after being 
baaten, he saw Ajoy Babu, tha Sub. Divisional 
Offise: of Khurda, soming in a motor car. 
He ran to hiuf threw himsslf on the road 
and bssorght him. Ajoy Baba stopped 
the, motor car and went to the plasa of 
oourrgnos, Hə asked the sonstables for 
the kay toopen the room. The sonstable 
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having refrsed, he broke open the door 
with kieks and entered into the room. 
He found the young woman- naked and 
strangled to death by hanging herself 
with her wearing sloth, АП tbis happened 
within an hour. He has sent up the dead 
body snd the constables. We hear that 
sertain higher Polise Offisers have been sent 
up, Bat wedo rot know the real facts of 
the case.” 


There san be no dispute that this artitele 
contains very serious sharges of misconduct 
against two constables whish, if true, would 
show that they were totally unfitted to set 
ав вссћ and were guilty of groes impropriety. 
On the evidence it is abundantly proved tkat 
there is rot a word of irnth from be- 
£iunirg to cend in the whole of this s!cry. 
The oomplainants «ontend that the artisle 
in questicn is an imputaticn agairst their 
character, {Ley being the only four sonstables 
stationed at Begunia Thara, It is ао 
proyed that the immediate effeet of tlis 
artiele was to lead people to believe that 
the misconduct referred to in the article had 
been eommitted ty some or other of the 
, Polico eonstables rtationed аё Begunia. The 
people at the hat treated them with боп- 
tempt, and despite their disolaimer would not 
believe that the allegations were not true, 
havirg been published in the “Samaj.” The 
constables in question alto received numerous 
letters and posteards from their friends and 
relatives enquiring about the affair and 
asking if it were trne It is also eertain 
that the publication of an article of this sort 
must have caused considerable arguish of 
mind tothe ecmplainants, who undoubtedly 
were, fcr come time at all even‘s, treated by 
many of the people in the reighbourhood 
with ridicule and contempt. If this was 
the objest of the writer of the artiole, there аап 
be no doubt that from his point, of view 16 
was succesful as the complainants were 
insulted and abueed by ‘the villagers for 
having committed an sci fcr whieh there 
was no shadow of foundation in truth. As 
всоп as it was brovght to their notise, the 
Police made searching enquiries but could 
plicit nothing as to how the rumour got 
about. Neither the Police nor any of the 
witnesses who were éalled at the trial 
&yer heard cf such a rumour before it appeared 
jn the respondent/s paper, The respondent, 
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who states that he is a leader of what ia 
known as the nor.-co operation mivemant in 
Orissa and that his paper "the Samaj” is 
sonsidered an influsntialorgan of the move. 
ment, has not deigned to give any eviderca 
as to how he came to publish this unfounded 
rumour іп his newspaper or to disslose the 
source from which he derived the informa- 
tion. He takes up the attitude that to 
enter upon ару defense in this ease would be 
contrary to his principles ae a non-so-opera- 
tor. The tenets of the politieal creed to 
which he subseribes, however, have not 
prevented him from putting in a long written 
statement, eovering about three pages of 
closely printed matter, in whieh he admits 
printing and publishing the paragraph after 
reading it and seeks to jratisy his eonduet on 
the ground that the diecharge of journalist:c 
duties requires that-all eases of injustice and 
oppression ehculd be published, with a view 
io drawing to them the attention of the 
‘Authorities and of the publie to set matters 
right cr to teke cush astion as the situation 
шау demand, It does not appear to have 
oeeurred to him that the publieation of tueh 
an article wes bound to have the effect of 
sericudy injuring the reputation of tke 
Police in the neighbourhood and mors par» 
tieularly those stationed at B2gunia and to 
subjest them to inaul& and annoyanse, рог 
docs if appear that he ever stopped to 
consider whether there was any foundation 
of truth for the rumour, which he alone and 
those sonnected with his newspaper appear 
to have heard. His attitude appears to be, 
judging .from the, argumentative matter 
disclosed in the written statement, that, 
every rumour, however ill founded and how. 
ever mush pain it may give to those conaern-- 
ed, which somes to the ears of the Editor of 
a rewepaper, should at onee be. published 
broadegst to the publie, provided the paper 
states it does not voüeh for the truth of tha: 
story, This he contends is aeting in good 
faith and for the publio good in the discharga 
of his journalistie duties, as the publieation 
of the paragraph, made in the manner 
in which 16 wav, would lead people to doubs 
the truth of the report and would go a great 
way in saving the reputation of those who had 
been damaged by the wide enrrensy of the 
rumour. The matter was drawn to the 
attention of the respondent by а letter from 
Mr, Guise, the Superintendent of Police af 
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Puri, written on the 23rd August to the 
"Editor of "the Samaj” in whish he states that 
‘he would bs obliged if the Editor sould aupply 
‘him with the name of the correspondent of 
the original report who brought the matter 
‘to his notio», this information being required 
for the purpo:e of a Departmental enquiry 
int) this serious allegation, The reply to 
this, written by the Managor on the lst 
September, was a regrat that, owing to the 
absenes of the Editor from the station, a reply 
sould not be sent in time, but added that the 
‘paragraph referred to contained sufficient 
material for anenquiry, either judicial or 
Departmental, for the disclosure of the whole 
truth about the report, and that the letter was 
‘being sent to the Wditor fora further reply. 
A farther letter, dated the 3rd September, 
from Mr. Guise asking for farther information 
in reply to the previous letter, was anawered 
‘by the Manager on the 24th September 
referring Mr. Gaise to an article appearing 
'in the issus of the paper of that date, This 
article refers tosan earlier paragraph in the 
issue of the 27th Augast whish stated 
‘that, "the truth cr otherwise of the rumour 
abont the Begunia insident whish appeared in 
the ' Samaj’ of tha 1th last has not yet basn 
küown. We are enquiring about it. Oa 
reseipt of information we shall publish it ia 
due time.” f 


The artisle of tha 2ith Septembar then 
prosseds in a manner which, if anything, 
aggravates the original offense. It says:— 
“We heard of the ccaurrense from various 
people. It was, of course, a rumour, Bat 
eonsidering the form  whish this ramour 
aseumad in various places in the Mofaasil, we 
thought it our duty to publish it in the paper 
to assertain the trath or otherwise thereof. 
Rumours are not always unfounded, Indeed, 
many hidden truths are often found in 
rumours. In publishing this rumour in the 
paper we expseted that the real fasis would ba 
fortheoming from the Local Authorities and 
the publis. [n the meantime, we, too, were not 
idle. However, it appaars from our inquiries 
that this rumour originated in the following 
manner. At the time when this cssurrenee 
took placse,a Panjabi was found at Janti 
faking away a woman of Bagunia side and he 
went away leaving her there, A few days 
before this, & murder had bsen committed in 
Bolgarh side, Babu Ajoy Chandra Das, the 
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Sub. Divisional Officer of Khurda, was then 


enquiring into 1. To а o»mnbination of 
these two evants may be  trased ths 
origin of the ramour.” It apparently 


did поб ossur to the Editor or Pablis- 
her to ascertain the truth ог other- 
wise of the ramour from the Police» Statioa 
at Begunia or by making enquiries on tha 
spot bafore jumping tə the eoneluzion that 
it was their duty to publish it in order to find 
ous the truth. Thsslighteat enquiries on the 
spot аза from the Polise would have prt the 
respondent in possession of the fasta whish 
would at onca have shown him that his duty 
lay, cartainly not in publishing the rumonr, 
but in sontradieting it, if any nation st all on 
his part should appear neceissat y, 


Having read the article esmplained of 
and the evidenca in the озне, one is driven 
to the oonalusion thatits publication was 
altogether unjustifiable and cannot be exoused 
оп any supposed ground of joarnalistis duty. 
A very littla reflastion, I feel sure, onght to 
gonvincs the respondent that to publish, 
without regard to the feeling.of those against 
whom it is direated, every foul rumour that 
may ba reported to him cannoi,be justified by 
any resognised standard of editorial duty: and 
especially is this the sass when, as here, the 
untruth of the rumour could easily have bean 
establisted bya few simple enquiries on the 
spot, I cannot help regretting that, even after 
enquiries had been made end its untroth 
demonstrated, there ів по expression of re» 
gref, either in tba written statement or in 
the subsequent artisles published in the 
newsp3poer, for the publication of this false 
rumour. Itdoas not follow, however, that 
its publisation necessarily amounts to an 
offenes under section 499 of the Indian Penal 
Oode. However reprehensible and morally 
unjustifiable the words ssmplained of may be, 
they must, to be astionable, eontain an 
imptta‘ion conc.raing some partisular parson 
or peraons whose identity oan b» established, 
An imputation against. an Assosiation or 
eoliestion of persons jointly may alao amount 
to defamation within the meaning of the 
section, but at the*same tima it must ba an 
imputation eapable of being brought home to 
а partiealar individual or  oollestion of 
individuals as sach. The artiels in question 
is not directed against the  eonstables of tho 
Begunia Thans eolleetivoly so that оу, ag 8 
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body, could assert that éaoh and all of them 
had been libelled. Nor сап it be said that 
any two aecertained individuals have been the 
object of the attack. 16 is unnecessary that 
the person whose сопӣсоё is called in question 
should be dercribed by name. It is sufficient 
if, on the evidence, it ean be sbown that the 
imputation was dGireeted towards a particular 
perfon or persons who ean be identified. In 
the present ease the imputation complained of 
was Gireeted against two constables only, and 
it would be impossible, in my opinion, upon 
the facts disslosed to aseertain, with ару 
degree of certitude, who thcse two sonstables 
.were, They may have been and in fact were 
taken by the villagers (о have been two 
constatles attecked to the Begunia Thana, 
but there is nothing to indieate whish were 
the two in question, Had the attack been 
dirested towards oll оог оѓ the aonstables at 
Begunia co that they eculd be identified, I 
think they world have had а sollective cause 
of somylaint whieh would bave been sufficient 
to found a charge of eriminal libel. It is nct 
even certain that the persons aimed ut were 
any of the oonslable» stationed at Begania, 
but even coulda legitimate inference be 
drawn to this effect it wculd, in my opinior, 
afford no grcund fcr а charge of publishing 
a defamatory Ll'kel, 


Oertsin caces have been drawn to our 
attenticn by the learned Assistant Gcverr- 
ment. Advosata insupportof this appeslto 
show tbat, whatever tke intention of a per- 
son charged, ifthe defamatory words can 
reasonably ke considered as applying toa 
particular individual or individuals, an astion 


wil le, bat in each of those cases the 


individuality of the perscn or persons attack. 
ed bas heen proved; and lam not aware of 
any modern case whieh haa deoided that an 
© getion will lio for defamatory words written 
coneerning one cr otber person out of a par- 
tisular slazs unlecs his identity ean be estab- 
lished, Тһе respondent has not been repre- 


sented in this appeal; we have, therefore, not: 
had tbe assistance of any argument on his 


behalf and the old cazes all seem to show 
that an action will not 
words whieh might apply equally +) ару 


one or more. persons out of a larger class? 


Sir Jhn Bourms case 


Ju 
` (1) (1826) Cro, Eliz, 497, 78 BR. 747, 


(1) where 
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a pariy in А cause said to three 
men who hed just given evidenee against 
him : "One of you three is a perjurer,” it was 
beld that по acticn lay. -In James v. Rutlech 


(2) it was said if the defendant said toa. 


master: 


“Qne of thy servants hath robbed - 


me,” in the absence of spesial eireumstancea >` 


no one oculd sue, fcr itis not apparent who 
із tke person :slandered and there are many. 
other “eases to the sameeffect. The rule is 
that ifthe words used contain no reflection 
upon а parlisular individual or individu:ls 
but may eqnally well 
although vteloriging to the ваша clasr, an 
astion will rot lie. 


“Soif the words reflect impartially upon 
either A or В or upon come one of a 
eertain rümber cr elasa and there is nothing 
to stow whish one was meant, no one can sue; 
Where the words rifise$ on each and every 
member of a certain alase, eash or all бап rus" 
eens on Libeland Slander, 5th Bastion, 

48 


In the present case, I am reluctantly 
driven to the conoelusion that ik is impossis 
ble in the cirgumstances for any фто оѓ the 
complainants to show that they were" the: 
individuals aimed at by the artiela in ques- 
ticn, and, ‘howaver morally unjuatifiable that 
article may be, I think this appeal must- be 
dismissed. 

Kose, J.—I agree. 

n, H. & R, N 


Apreal dismisssd, 


BE (2) (1599) 4 Со, Rep. 17a; 76 E. В, 900, 


+ 


apply to others, . 
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EMPEROR £, SHWE HLA D. 

LOWER BURMA ОНІЕЕ COURT. 

; Овтмімаг, Revis.on No. 4B or 1922. 

February 27, 1922, 

Present:— Sir Sydney Robinson, KT., 

Chief Judge, and Mr. Justice Maegregor. 
EMPEROR —PaosCUTOR 
VETEUS 


SHWE HLA U—RE&PONDENT. 

Offences punishable with death—Murder—Death sen- 
tence normal sentence—Criminal Procedure Code 
(Act У of 1898), ss. 367 (5), 439—Mitigated’ sentence 
—Reasons—~—Enhancement of sentence after 9 months. 


For an offence punishable with death, the extremo 
sentence is the normal sentence and the mitigated 
‘sentence is the exception. Thereforo, if the Judge 
«does not pass the death sentence, he must find 
that there are really extenuating circumstances and 
not merely an absence of aggravating circumstances. 
[p 914, cols. 1 & 2.] 

Orown v. Tha Sin, 1 L. В, R. 216, referred to. 

' The existence of some provocation is not enough 
to justify the passing of the mitigated sentence, 
Гр. 614, со]. 2 ] 

Where a capital sentence should have been passed 
by the Sessions Judge but a sentence of trans. 
portation for life was passed instead, after 9 months 
the Chief Court found itself unable to enhance 
the sentence. [p. 614, col. 2.] 


Criminal revision of the order pissed by 
the Additioral Sessions Judge, Arakan. 

Mr. Mya Bu, Assistant Government Ad- 
vceate, for the Orzwn. 

Mr. Jordan, for the Respordent. 


JUDGME NT.— This is ап application by 
the Crown to enhance the centence of 
transpcríation for life passed upon Shwe 
Hla U for the murder of his uele, to the 
extreme peralty, 


The facts are 
contested. 

The aecused had been w-.rsing for. Lis 
unele, but left ‘before the completion cf 
ihe work, He had been paid 40 baskets 
of padcy, Lut scma balanee of wages was 
still due to Lim. On the day in question 
Kala Arpng, а ten hotse-ganng, and an 
(X-gongyt were going to deeeased’s Lut to 
get‘a banbco, They nel the eccused who 
wert vih tbim The aeeused dcmarded 
the balarce cf Lis wages, and waa told tkat 
they would te raid in в few days’ time. 
Acecrding іо ihe dereseed’s widow, the 
balarce was fixed at 60 barkeis of paddy, 
and in tbe scerscd's statement to the 
- Ccmnistirg Magistrate he speaks of the 

lelenee of 60 baskets, Kala Aung says 


simple and, are hard'y 
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there was no quarrel batween the two men 
at that time, and the widow of the d:o:ased 
says that, when acsu:ed waa tcld that 


‘the balanoe would bs 60 baskats, he said 


it was too little. Her husband ssid it was 
not, and the acauted replied: "All rizht, give 
the kalenoa 60  b:skets row." He wus 
told that i& would be given in four or 
five dsys’ time. There is no suggestion 
that there was ary serious quarrel or, 
indeed, any quarrel at all between thetwo 
men. Kala Auog says tha: he and the 
ex-pongyt left, leaving the accused behind 
them. Tha widow and the two other women 
eye-wilnesars кау that tho accnsad followed 
Каа Aung. Shortly afterwards be re. 
turned, saying he left his pipe behind, 
In his statement in the S:ssions Court 
accused admits that it was trua that he 
want tack to the Lui to look for his pips, 
Asrording (o the ргозеспііоп witnesses, 
after srarehing for his pips al over tha 
plase, he went to a buton the talin whera 
the desezssd was stated ard, when he got 
behind bim, he streek him a viclint blow 
on the left side of the neck whish вапєей 
instantaneous death. 

The evidence shows that he is 
handed man, and there is no reason to 
doubt that he is se. Acsording {о the 
medieal evidense, therefore, the blow would 
have been struck from behind, ard according to 
the prosecution evidense, there was ro assault 
or justification for the cowardly attack such 
as this beyond that he got disgusted for 


a left- 


not gettirg more wages and not gatting 
them at once. 
The aecused’s statements are to tha 


effect that, when he demanded the balance 
of his wages, deseased struck him with a 
stisk and he fell down; that acsusad then 
pisked up something, be did not know 


whether it was a slisk cr n do, and 
warded off the tlow with it He says he 
got ore blow, whish fell on his back, 


1а the Sessions Оош% he said that, when 
be went back to look for his pipe, de- 
ceased cem» ont and beat him, saying 
"Have you come to piek в quarrel with 
me.’ He warded off the tlw, 

Авопвей calls two witnesses who ere 
nephews of the deceased. One says that he 
sicpped at а but about 30 bamboos’ length 
away from deceaeed’s hut. While there, 
he beard some one stusing and looking 


614 
EMPsROR 9, SEWE HLA П, 
round saw the deeeased running to his 


hut. He did uot see the acsused at that 
time. When he got near the hut, he 
heard deceased’s wife ory ont ‘antting, 


catting,” and then saw the accused run 
away. The catting was inside a hut, but 
aseording to this. witness, the ery he heard 
was raised when the deceased got near 
the hut. The other witness was seated 
Bbout 40 bamboos’ length from the de. 
eeased’s hut. He heard dec.ased usiug abusive 
language and saw him go towards his hut. 
When he got near the hut, be heard people 
shouting out “cutting, catting” aad then caw 
the acsoused run away. 

Aecording to both these witnesses, there- 
fore, they should have scen the sutting. 
We do ‘not think any reliance oan ba 
placed on this evidense. Thea learned Ad- 
ditional Sessions Judge has apparentiy 
bsen influenced by the fast that they ars 
nephews of the deceased, and he, therefore, 
holds that there is го reason to doubt 
their statements. This is a most inade- 
quate reason, He further finds that the three 
women witnestes for the prosecation for 
obvious reasons tried their best to shisld the 
deceased as much as possible, He argues 
that it is not likely that the acsused wovld 
have assaulted hia relation without pro. 
vocation, ard bis firal eonclusion ia that 
it may be safely presumed that there was 
some proyosation. On that ground he 
considers the sentense of death should no 
be passed, 

“The Indian Penal Code allows one or 
other of two sentences for the offence of 
calpable homieide amounting to- murder, 
Section 867 (5) of the Code of Criminal 
Preeedure provides that if the assu3zed ia 
sonvicted of an cffenca punishab'e with 
. death and the Court sentenses him to any 
punishment other than death, 
shall, in its judgment state tho reason why 
gentenca of death was nob passed. 


In Crown v. Tha Sin Q) & Full Bensh of 
this Oourt held that “the extreme Sentences 
is the normal sentence; the mitigated: sen. 
tence is the exception. It is not for the 
Judge to ask himself whether there are 
reasons for imposing the penalty of death, 
but whether there are reasons for abstain. 
ing from doing so.” With this view we 


(1) 1 L, В.В. 216, 
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entirely concur. If the presiding Judge does 
not pass the sentence of death, he is bound 
to, record the reasons why death sentense 
was not passed, that is to say, he must 
find, in the language of the judgment of 
the cis» jaat cited, thet thera are really 
extenuating sircamstances and not merely an 
absense of aggravating cirsumstaness, 

In tha present case ib is clear that, 
whatever dixeussion there might have bsen 
68 to what the balance of tha wages was 
to ba, there was no serious quarrel batwaen ` 
the two men, and it is clear and is, indeed, 
admitted that the accused left and shor'ly 
afierwards returned on vha plea of tesrehirg 
for his lost pipe. There is no proof and no 
raason to apes) that thers waa any quarrel 
between the twa mon at ihat time Thestory 
of an assualt andthe wardiag off of а blow ` 
with the da that he had in his hand is 
wholly uroconvincing We must, therefore, 
hold thab he same back on the plea 
of searching for his pipe, and that even 
if he had lost his pipe there, he suddenly 
and without any cse attasked the de- 
ceased from behind, strixing him a blow on 
a vital part with a dahma with great foree 
and causing ins‘antaneous death, and was, 
therefore, guilty of murder. Thus,itis bard 
to see what extenuating circumstanees can 
be held to have existed. Even had he been 
disgusted at the amount of wages that 16 
was proposed to give hirm, that could not 
justify the return and the sowardly arsault 
which жав ` made clearly with the intention 
to cause death. 

The existence of some provocation is not’ 
enough to justify the passing of the miti. 
gated sentence, aud we are clearly of opinion: 
that in this ease tha learned Additional 
Sessions Judge should have passed a capital 
ssntence. However, the ssntenee he did 
pass waa passed оп the 186 of June 1921. 
Ning months have elapsed sinee that date, 
and under these eircamstances we do not. | 
see our way to now ‘eshaneing the sentence. 

8. D, Order accordingly, 


‘Vole tX VIT) 


LACHEMAN SINGH t, RMPEROR, 


LAHORE HIGH COURT. 
ORIMINAL Bavisrox Petition No. 1214 or 1921, 
. February 10, 1922, 
Fresent:—Mr, Justies Abdul Raoof. 
LAOHHMAN SINGH. аќр OTHERS 
—OonvioTa — PE1ITIONERS 


versus 


EMPEROR — ResPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 288 
Joint trial for perjury under section 198, Penal 
Code—lIllegality, 


The joint trial of several persons for perjury 
under section 198 of the Penal Code is illegal. 

Bagga Singh v, Empress, 89 P. R. 1888 Or, Kotha 
Subba Chetti v. Queen, 6 M. 262; 7 Ind. Jur, ' 247, 1 
Weir 116: 2 Ind. Dao, (N. в.) 454and Empress of India 
v. Niaz Ali, 5 A. 17; А. W. М. (1882) 161; 8 Ind. Deo, 
(х. в.) 59, followed. 


Petition, under section 439, Criminal Pro- 
cedure Ccde, for revision of an order of the 
Sessions Judge, Amritsar, dated the 19th 
August 1921, affirming that of the Honorary 
Magistrate, First Class, Amritsar, dated the 
16th July 192', e ' 


Lala Юе. Das, for the Petitioners. 


JUDGMENT —The petitioners in this 
ense appeared as witnesses in a saso in whieh 
Dalip Singh sharged Ganda Singh under 
section 324, Indian Penal Code. The peti- 
timers gave evidence in support of the sharge. 
The case against Ganda Singh was found to 
be false апі he was dissharged. Тһегәпроп 
Ganda Singh aprl'ed for saustion to prose- 
eute Dalip Singh along with the three 
petitioners for offeness under seations 211/193, 
Indian Penal Code. Sanstion was granted. 
Thereupon Ganda Singh complainant brought 
а somplaint against the petitioners and 
Dalip Singh. Apparently Dalip Singh had 
absaonded, Тһе somplainant, 
elested to рговвей against the petitioners, 
Laehhman Singh, Udham Singh and 
Thaker Singh. They were tried jointly 


and found guilty. by the Magistrate aud ` 


were senteveed to six months’ rigorous 
imprisonment and a fine of Re. 20 each, Their 
convictions have been upheld by tte Sessions 
Judge, Amritsar, in appeal. They have 
aceordingly «ome up on revision to this Court 
and one of the pleas taken on their behalf by 
their learned Counsel, Mr. Devi Das, is that 
the joint trial of the petitioners was illegal 
and that the petitioners had been prejudiead 
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by the prosedure adopted by the Magistrate, 
In support of his contention the learned Vakil 
has relied upon the case of Bagga Singh 
v. Empress (1). The learned Judges who 
desided the above sasae laid down the 
following rule which is embodied in the 
head. nota: 

"HelJ,thateach of the aesused, on the 
supposition that the evidence given by him 
was false, had sommitted a distinst offence, 
for .whish he ought to have been tried 
seperately under the provisions of seetion 
233, Criminal Prosedure Code, and as tbe 
eourse adopted by the Magistrate had de- 
prived each of the aecused of the advantage 
of ealling the other persons, who were now 
in the position of eo accused, to give evidense 
for him, whieh evidence wonld have had to 


‘be sonsidered by the Magistrate trying the 


саве, the ascused mutt Ъз held to have been 
prejudiced.” 

There are other authorities #130 supporting 
thie proposition —see, for example, Kotha Subba 
Съ: v, Queen (2) and Empress of India v. 
Nias АІ (3). The convietions of the peti- 
tioners, therefore, must be set aside аз being 
illegal and I accordingly set them aside. 

The only question that remains for сэп: 
sideration is whether I should order a new 
trial of the petitioners or not. Itapoears that 
Ganda Singh made an applieation on the 13th 
of Desember 1920 to the Magistrate preying 
to be allowed to withdraw the complaint on 
the ground that ruffisient evidsnee was not 
available. "The Magistrate, howev2-, was of 
opinion that the rroseeution had b3en ordered 
by Mr. Puckle, the Magistrate, and the com- 
plainant could not be allowed to withdraw, 
It is, however, apparent from the record that 
the proeeedings were instituted on the som- 
plaint made by Ganda Singh, Under these 
eireumstances, I do not think it is necessary 
that I should order a fresh trial. It will, 
however, be. open to Ganda Singh to file a 
fresh complaint if be shoses. The petition 
is allowed and the petitioners ara acquitted. 

Z, Ke 

Petition allowed, 

(1) 39 Р, R. 1888 Or., 


уем. rol 7 Ind. Jur. 247; 1 Weir 118; 2 Ind, 
Deo. (N. 
eae” 5 E x ra W. N. (1882) 161; 8 Ind. Deo. (N, в.} 
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PATNA HIGH COURT. 
OniutxAL Reviston No. 79 or 1921, 
February 28, 1921. і 
Present:—Mr. Justice Jwala Prasad, 
PARMESHWAR LALL MITTER-— 
PETITIORER 
cersus 


EMPEROR-—Orrosmz Party, 

Criminal Procedure Code (Act V of 1898), ss, 342, 
864; 2638; 264—-Summons-case—Intricate case—Summary 
trial—Euamination of accused, whether essential— 
Plea of accused, record of, under section 263, whether 
enough—Postponement of cross-examination of witness 
by direction of Magistrate—Cross-examination, effect of 
not allowing Local inspection by Magistrate—Magis. 
trate’s duty to put inspection note on record-~Penal 
Code (Act XLV of 160), в. 447—Criminal trespass— 
Possession, finding as to. 


Where the question in a case under section 447, 
Penal Code, is an intricate one dealing with the title 
and possession of the parties and the evidence led in 
the case by the parties is not corvinoing as to the 
exact location and the identity of the Jand, a summary 
trial is not proper and the case should be tried in the 
ordinary way. Гр. 617, cols. 1 & 2.] 

Even in the trial of summons-cases an 
examination of the accused under section 342 is 
essential and obligatory and an omission to do so 
would vitiate the whole trial Neither sections 263 
and 261, nor any other provision in the Chapter for 
suthmary trials does away expressly with the require- 
mont of sections 842 and 364 of the Code relating to 
the examination of the accused. [р 618, col. 1.] 


Fernandez v, Emperor, 59 Ind. Cas. 129; 22 
Bom. L. R. 1040; 22 Or. L. J. 17; 45 B. 672, and Raghu 
Bhumij v. Emperor, 55 Ind. Cas. 49; 5 Р, L. 
T, 430; 1 P. L. T. 241; 21 Cr. L. J. 705, referred to. 


The plea of the accused under clause (g) of seo. 
tion 263 cannot possibly take the place of his examina- 
tion under section 342,for the former occurs at the 
initial stage of the case and the latter after the 
termination of the prosecution‘evidenco, [p. 618, col. 


Under she procedure laid down for the trial of 
summons-cases, the accused has no right to postpone 
the cross-examination of any prosecution witness as 
jn the case of the trial of a warrant case. Eut if the 
cross-examination.is postponed in accordance with 
the direction of the Magistrate, the Magistrate is 
pound to give further opportunity,to the accused to 
cross-examine the witness. Without such a 
cross-examination, the evidence of the witness is 
legally inadmissible |р 618, col. 2.] 

There is nothing in law to prevent a Magistrate 
from making local inspection, but in order to give an 
opportunity to the accused *to remove any wrong 
impression created on the mind of the Magistrate, ib 
ja fair that a note of the inspection should be placed 
on the record, and the Magistrate ‘commits a grave 
irregularity particularly when without placing a note 
of the inspection on the record, he uses the informa. 
tion gathered locally as substantive evidence in the 

ве, Гр, 618, col, 2; p 619, col. L] 
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Section 447, Indian Penal Code, requires 
it to be affirmatively and positively held 


that the complainant was in possession of the 
land in dispute with respect to which the crimi. 
nn pee is said to have: been committed, [p. 619, 
col. 1. V NS 

Application against the sonviotion and 
order of sentenca passed -by the Honorary 
Magistrate, Bhagalpur. 

Messrs. J. №, Мата, №. О. Roy and 6. 8. 
Bose, for the Petitioners. 

Mr. Khurshaid Husnain, for the Opposite 
Party. $ 


JUDGMENT.—The petitioner has been 
convicted under section 447, Indian Penal 
Code, and ssntenced to pay a fine of Rs, 51 
by the Honorary Magistrate of Bhagalpur, 
The trial was held according to the pro- 
sedure laid down in Chapter XXII of the 
Code of Criminal Procedura for summary 
trials, ' 

As .sestion 447 is & summons casa, the 
prosedure laid down under Chanter ХХ ‘of 
the Code for the trial of summons ca:e3 
would apply to the trial of the present 
ease by virtue of section 262 of the Code. 
The trial is impugned as having been 
vitiated by the irregularities;sommitted by 
the Magistrate, It is also urgad that in, 
the cicsumstarcas of.the case the Magistrate 
ought to have tried the casa not summarily 
bat by thes regular prosedure as there were 
somplicated questions of title and possens- 
sion involved in the disputa batween the 
parties, For this reliance is placed upon 
sub sestion 2 of ssstion 260 of the Code. 
Тһе irregularities comp'ained of may be 
aummarised as follows ;— 

(1) That the examisa'ion of the acaussd 
under sastion 342 was not taken or recorded; 

(2) that no opportunity was given to 
the aecised to sross examine the somplain- 
ant on the main qnestion relating to the 
ocsurrenee ; 

(3) that tho Mag's'rata acted ilegaliy 
and irregularly iu noi plasing a note of his 
local inspection on the resord; ў 

(4) that the Magistrate imported into his 
judgment fasts, the knowledge wheraof he 
gained at the local investigation, and did 
not sonfine himsalf stristly t2 the evidenes 
taken by him ia Court; and 

(5) thatthe findings of the Magistrats 
are notsuffisient for a ecnvietion undor.ssetion , 


447, Indian Penal Code, 


1 
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Та order to appreciate the firet sonten: 
tion, namaly, that the trial in the present case 
should not hava bsen by thesummary pro- 
scdure, it ів necessary to state very briefly 
the circumstances relating to the dispute be- 
tween the parties. 

In 1902 the eomplainant, purchasad about 
12 bighas of Brahmotter land situate in village 
Jichushuok, There was a dispute with re- 
gard to either the whole or a portion of 
this land between the complainant and the 
neighbouring village Shampur whieh re:ulted 
in favour of the eomplainant, Subsequently 
he aequired the тау interest also in 
respect of those 12 b'ghas.. In 1905 the 
Hesord of Rights was prepared. Plots 
Nos, ЁЗ to 86 have, been shown in the 
Record of Rights аз belonging to the com- 
plainant ard plot No. 82 as belonging to 
Mr. Grant, In 1908 there was a eivil 


litigation between the eomplainant and Mr,. 


Grant whieh resulted in a deoree in favour 
of tke eomplainart with respeat to two 


bighas : odd. The complainant obtained 
dakhaldehanz in 1911, The present dise 
puto.is in eonnestion with plot No. 82, 


measuring 11 kathas. The acouced obtained 
lease of mustajii frem Mr. Grant ineluding 
ihe land in dispute, plot No, 82. The 
eomplainant's .case is that the ascased on the 
day of oeeurreroa forcibly ploughed about 
11 xathas of land in plot No. 82. The 
quesiion before the Magistrate for determina- 
tion was, therefere, whether the 11 kathas 
of land in dispute is a part and paroel 
of the two bzghas cdd decreed in favour of 
t e complainant in the year 1908, The 
above statement will elearly show tbat the 
dispute between the parties is far from being 
simple. In the litigation іп the Civil Court 
the plots of land were not spesified ard 
it is diffioult to find out whether it csr- 
responds with plot No. 82 of the survey or 
not. Acsording to thesurvey the land in 
dispute is admittedly to the name of the 
8500880'3 Јөввог and is covered by the lease 
granted to him. 1% was, therefore, for the 
complainant to prove conelusively that the 
particular plot was eovered by the decres 
and the writ of delivery of possession ob- 
tained by him from tha Civil Court. On 
the llth August 1920 it appeara from the 
order-sheet that. the Magis'rate sdmitted that 


the question involved in the present. ease ` 


was .anintrisate.oue dealing with titleand 
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posession of the parties and that upon 
that ground it was transferred from the 
file of one Honorary - Magistrate to the 
present one, apparently besauze the Honorary 
Magistrate who had tried the sase was an 
experienced retired offiser. The evidente 
led in the case by the parties was far from 
eonvincing as to the exact losation and the 
identity of the lard in question. This 
necessitated a losal inspection by the Magis- 
trate, From the judgment of the Magis- 
trate it is clear that he sould not entirely 
depend upon the evidense before him, but 
had psrforee to take assistance of the 
impression upon his mind created by the 
local inspestion and upon the s'a*ementa of 
the parties made bsfora him while pointing 
out the land in dispute. Upon this sole 
question as to whether the land in dispute 
was identical with plot No, 82, the Magis- 
trate has devoted about 11 typed pager. 
This could not possibly come within the 
ssops of а summary trial wherein one 
point would require the Magistrate to 
write sush a long jndgment. It establishes 
beyond doubt that the овве was one which 
on the face of it eame under sub section 
(2) of sestion 260 of the Code of Criminal 
Prosedure and the Magistrate would have 
done well if he had  exereised discre- 
tion vested in him by that sestion and had 
tried the case by the ordinary procedure. 
The prejudica resulting from the summary 
prcoedure to the accused is obvious, for 
the question for determination depended 
upon the documentary evidence and a som. 
parison cf the survcy map with tke local- 
ity. Tbe learned Magistrate himself says 
tbat he tried his best to draw np a ske ch 
of the land іп aesordanee with the curvey 
map. I think that if the eoursa adopted 
by the Magistrate were not summary, the 
best way to solve the Пі епу would 
have been to dapute a Oommissioner to find 
out the exast position of the land in quss- 
tion. I, therefore, agree with the sontention 
that the prosedure adopted for the trial 
of the sass was rot proper andvthat the ease 
should have been tried in an ordinary way, 
The irregularitiss complainad of appear ' 
to me to be substantial and fatal to the 
trial of the petitioner. Thera is no traca 
in the resord of the examination of tha 
aesused under section 342 whieh, as has 
been setilsd by this Court in a numba 
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of cases, is essential and obligatory. The 
Bombay High Court in the case of 
Fernandes v. Emperor (1), following the 
desision,of this Court in the ease of Raghu 
Bhumij v. Emperor (2), held that the 
principle of the desision of this Court extends 
to the trial of summons sases also and that 
the omission to examine the accusad under 
wection 242 would vitiate the whole trial. 
No doubt, under section 263 of the Code 
the Court is required to prepare а record of 
the summary trial giving the particulars 
enumerated in that restion. True also that 
the Magistrate need not record the evidenca 
of the witnesses or frame a formal charge, 
and that the judgment of ithe Uourt embody- 
ing the substance of the evidence and the 
partieulars mentioned in section 263 shall 
only form the reoord of the case (seetion 
964). Bub neither these seetions 263 and 
264, nor any other provision in the Ohapter 
for summary trials does away expressly with 
the requirement of sestions 342 and 364 of 
tbe Code relating to the examination of 
the atcuaed, The Magistrate is not absolved 
from the regponsibility of reeording the 
examination of the aecused simply because 
the trial was summary. The plea of the 
accused under elause (g) of sestion 263 ean- 
not possibly take the placa of the «xsmina- 
tion of the aeeused, for the former naturally 
o«cura at the initial stage of the ea:e and 
the latter after the termination of the 
prosecution evidense ard before the accipe 
ed is called on to enter into his defense. 1% 
appears from the reecrd that the complain. 
ant was examined and crcss-examined on the 
23rd August and on the next date, the 30th 
August, two more witnesses were examined 
acd eross-examined. The ease was then 
fixed for the 13th September for the 
deferee. On that date the aesunsed made 
an applieation stating that the ecmplainant 
was not cross-examined upon the occurrence 
as the Magistrate intimated to the Pleader 
forthe accused that the cross-examination 
should at that stage ba confined as to the 
title of the parties to the land in quesiion. 
The petitioner acsordingly desired that an 
ачай should be givén to him to 


а) 69 Toà. Cas. 129; 22 Bom, L. R. 1040; 22 Cr. 
L. J. 17; 45 B. 6.2 

(2) 58 Ind. Cas. 49; 6 P. І, J. 480; 1 P.L, Т. 24]; 
21 Cr. Le 70 —- 
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sross-oxamine the somplainanton the oscur« 
renes. The Magistrate rejested this petition 
on the grouni that the complainant bad been 
sross-examined at great length. There ів no 
denial by the Magistrate of the fasta set forth 
in the petition, nemely, that the eross-exami: 
nation of the complainant about the oseur- 
rence was postponed with his direstion, nor 
has avy explanation been ‘submitted to this 
Court to contradict the statem3nt made in 
ihe petition to this Court. It would 
appear that the complairant war, as a matter 
of fac‘, not cross-examined at all about the 
occarrense, whereas the two witnesses 
examined оп the 3)th August were éross- 
examined. There is ro reason why the 
seomplainant shonld uot have baen eroas- 
examined upon the осопггепее, inasmush 
asthe accused denied that there was any 
oscurrence sueh as was alleged by the prose- 
cation. The Magistrate apparently was in 
doubt as to the question of title involved in 
the ease and consequently wanted to bave the 
evidence laid upon that point first, In the 
sircamstauees, the aesused has been denied 
the opportunity of eross-examining the som. 
plainant upon the oecurrence and the Magis- 
trate would have exercised his diseretion 
better if he bad allawed the complainant to be 
re called for eross-examination, No doubt, 
under the prosedure laid down for the trial 
of summons eates, the вевовеа has no right 
to postpone the cross-examination of any 
prosesution witness as in the ease of the 
trial of a warrant-case. Bat if the orcas. 
examination was postpoved іп eseordanoe: 
with the direetion of the Magistrate, the 
Magistrate was bound to give further 
opportunity to the ascused to cross-examine 
the witness Without sush a «ross examina- 
tion the eomplainant's evidenee will not be 
legally admissible. 

The aforesaid irregularity ‘also, ТЕРРИ 
vitiates the trial. 

The third and the fourth objeetion relate 
to the local investigation and .may be dis. 
posed of together. There is nothing in law 
to prevent a Magistrate from making local 
inspeetion; but in order to give an oppor. 
tunity to the ascused to remove any wrong 
impression created on the mind of the 
Magistrate, it is fair that a note of the in 
spection should have been plased on the 
resord, and the parties should have been 
given an opportunity of being heard with 
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‘respeos to it. The Magistrate, therefore, 
committed в grave irregularity in this case, 
particularly when he has used the information 
gathered at the loeality as substantive evi- 
Пелеа in the case, . 

The Civil Oourt dakaldehani took раве in 
1911 in favour of the somplainant. The 
Magistrate no doubt has addressed himself 
at great length to find out whether the plot 

_in dispute was eovered by the Civil Court 
'dathaldehani or not, and he has also heli that 
the aecused dispossessed the ocomplaiiant 
from the lind. He has not come to a defiaite 
finding ав to whether the sompliinant or the 
азвивга was in possession of the land in 
dispute at the time when the osourrence took 
plies. "This is apparently besause ha was 
mitlsd by the issue laid down by him, 
‘namely, whether the aseused dispossessed the 
coinplainant from the land. No issue was 
framed by him as to whether the complains 
ant was or was поё in possession of the land. 
Thos the finding of the Magistrate upon 
the issue laid down by him does not dispose 
of the case under section 447, Indian Penal 
Code, whish raquires it to be affirmatively and 
positively heli that the complainant was in 
possession of the land in dispute with rcspoet 
to whieh the eriminal trespass; is said to have 
been sommitted. 

For all the aforasaid reason; I think the 
trisl in this ease haa been illegal ani Í ав. 

_ cordingly set aside the oonvistion of, and the 
Beritense passed on the petitioner. The fiae, 
if already realised, should ba refunded. 

-Ia view of the aforesaid ramarks I do not 
think any useful purpose will be served by 
ordering & re-trial. The parties are apparent- 
ly disputing the possession of the land in 
quéstion and in ease of the dispute being of a 
serious nature the Magistrate has fall power 
to deal with 16 under the law to prevent any 
breach of the peace. 


B, D, È N. H. Oonviction sek aside, 





NAGPUR JUDICIAL COMMISSIONE R’S 
‘ COURT. 
Os1urNAL Arrear No, 15-B or 1921. 
| May 23, 1921. 

Presenti— Mr. Dhobley, A, J. О, 
LOOAL GOVERNMENTC-—AP-ELLANT 
tersus 
' GANGA RAM—Acoogen—~Respoxpent, 

Penal Code} (Асі XLV-of 1860),+ ss, 415, 420— 
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intention —" Property, ® 
meaning of—Certificate obtained by making false те. 
presentations—Certificate, if “property.” 


A practically conclusive test of the fraudulent 
character of & deception for criminal purposes is 
this: Did the author of the deceit derive any ad- 
vantage from it which could not have been had 
if the truth had been known? [p 621, col, 2.] 


Whether an article is or is, not “property” 
within the meaning о! section 420, Indian renal 
Code does not depend upon its possessing а money 
or market value If it has some special value for 
the person or persons concerned, it is “property,” 
even though its value cannot be measured in money, 
[p 622, col. 1.] 

A certificate for having passed an examination 
is “property” within the meaning of section 416, 
Indian Penal Code. [p. 622, col. 1.] 


Where a person by representing himself to be 
another obtains from an Inspector of Schools a 
certificate testifying to his having passed a certain 
examination, when, in fact, he had not passed that 
examination, he commits the offence of cheating 
punishable under section 420 of the Penal Code, 
гр. 622, col.1.] > 


Criminal appeal sgainst the order of the 
Sessions Judge, East Berar, Amraoti, dated 


the 17th Febrnary 1921. 


Mr G. P. Dick, for the Crown, 
Mr, V. Fose, for the Actused. 


JUDGMENT.-—Thisis an appeal directed 


- by the Loss] Government under section 417, 


Code ot Criminsl Procedure, from an appellate 
order of seqaittal passed by the Sessions 
Judge, East Berar, reversing the sonvietion 
and sentenca passed upon the above named 
aecused by a Firat Class Magistrate, Amraoti, 
for cheating punishable under section 420, 
Indisn Penal Code. 


2, The main fasts of the ease are not in 
dispute. One Tukaram Bapuji, who was the 
Revenue Patelof Walgaon in the Amraoti, 
Distriet, died in the month of May of the last 
year and the question of the appointment of 
a вивовавог to him arose. There were two 
possible claimants to the Patelki and they 
were the acsused Gangaram Krishnaji Kunbi 
and his younger brotber Pandnrang Krishnaji, 
jn the ordinary soree, Gangaram being the 
elder brother should have been recommended, 
but the village Patwari reeommended Pan- 
durang instead, on the ground that he could 
read and write well and had read up to the 
fifth Mahratti standard. It has to be stated 
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Sthat noder the Barar Revenue Book Cirsular 
Мо. V-1, no регзор ean be appointed a Patel, 
who has not passed'an examination of the 
. fourth vernacular standard of the E Juentional 
Department in Borar, or an equivalent . test 
in another Province. Gangaram presented an 
application on 14th June 1920 to the Deputy 
Inspestor of Schocls, Amrasti, stating therein 
that he hadÜfpassed the fourth Mahratti 
standard from the Walgaon Sehool and 
requesting that а eertifieate tothat effest be 
‘given tohim. A student passing the fourth 
vernaeular standard is granted what is 
called a Primary School Certificate on a 
printed form. The Daputy Inspestor of 
“Sehools sonsulted the examination result 
sheets whieh.are preserved-in bis ofise, and 
finding the name of Gangaram Krishnaji 
from the Walgaon School, amongst the 
suecessful pupils at the examination held in 
1908, iesusd the ,neceszary sertifisate to the 
assured. in the proeeedinge taken in the 
Revenue Court for the appointment cf a 
suecacscr to Tukaram Bapuji, the acaused 
prodneed that cartifeate in support of his 
elaim to the Patelki. 

3. On his reseiving carfain informatior, 
the Depniy Inspector sent for and examined 
the edmission registers .of the Walgaon 
School and found that the accured was not 
at that sehool in the year 1906 and that 
Һе had never vasscd tbe fourth standard 
examination. Gargaram Krishnaji mention. 
‚вй in the examination result sheets was- 
different person altogether, being a Mali by 
saste, It has to be stated that in the 
‘examination result sheete, there wss по 
cxlumn for gaste and henee tbe onste of 
the aucecssfunl candidate Gingarara Krishnaji 
was not meniiored. On these fasts tke 
‘secured was prosecuted and tried cn ө 
charge that he hed sheated the Deputy 
Inspector by. disbonestly indtsing him to 
deliv.r the sextifisateto him, anoffence punish- 
able under section 420, Irdian Peral Code. 

4. The defense of tbe accused was that 
he had, abc-ut 14 years ago, appeered at the 
fourth standard cxamization and that he 
did not kaow if he was or was not sucoassfol 
at it. He akid that affer the. death of 
Tokaram Варојі he made enquiries on the 
point and жав told by опа Mr. Gove, the 
agent of the Jagirdar at Walgaon, that 2 
Loy by name Gargaram \Krishraji had 
passed -the examination in ‘the year 1906, 
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Acting on this information the aceused .aaid 
he applied to the Deputy Inspector of Schools 
for the nesescary certificate. It is now 
admitted by the aceused that the information 
reseived by him wa3incozrect and that Ganga- 
ram Krishnaji shown in the examination 
sheets of 1906 wasa different person from 
him. The defense, in short, was that the 
aasused had honestly, оп the strength of .the 
information reoaived by him, believed.that 
he had passed the examination ard that in 
applying to the Deputy Inapsetor of Sshools 
for the sertificate and in filing ib in the 
revenue proceedings he had asted in good faith, 

5, Both the Magistrate and the learned 
Sessions Judge did not believe the explana- 
tion given by the accused and they were of 
opinion that the false representation was 
deliberately made by him to the Deputy 
Jnspestor fcr the purpose of obtaining the 
certificate. "The learned Sessions Judge held 
it proved that the assused .made a false 
statement tothe Dapuly Inspector and on 
its strength obtained the cartificate. 1 have 
gone through the.evidense and my c:nolusion 
is that the above finding із а sorrec: one. T 
sanrot believe that the accussd honestly 
believed that hs had passed the fourth stand- 
ard in 1206, when һа was noh at school at.all 
that year, The echool registers were examin- 
ed by me ard these show that Gangaram 
Krishraji Kunbi finally left the :chool in 
1900 and no boy of the name of Gangaram 
Krishnaji Kunbi was in the sshool at a'l 
after that year, I-have separa'ely prapared 
a statement from tho admissi:n registers :of 
the Walgaon School showing the cates and 
years when Gangaram Krishnaji Капы 
joined and 1‹ #6 the rehool and the classcs in 
which Le was reading. From that statement, 
it will be apparent that no boy of the name 
of Gangaram Krishnaji Kunbi attended the 
school after 1900, The aseusad sould not 
have, therefore, been at the school after 1900 
and he could not hava bilieved that be had 
in 1908 paseed the fourth standard examina- 
tion. It must be takaa аз ‘established that 
the accased knowingly and delibera'ely made 
that false rapresintation to the Deputy 
Inspestor and thatit was. on ‘the faith of that 
representation that the Deputy Iuspsctor was 
indueed toissne a aertificste to him. 

6. The learned Sessions Judge was of 
opinion that even on these fasts, tye.acoused 
coald not be held guilty of -cheating and 
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that his acb could not some within the 
definition of cheating as given in sestion 
415, Indian Penal Code. lf we look to the 
definifon, we find that it sontains two 
distinat parts, the opening words ` whoever 
by deceiving any person” being common 
766 the whole ceation. The певөзвагу ingredi- 
ents of the offense of ebsating are :— 
(1) Deception pf any person; and 
9. (a) Fraudulenily or dishonestly indua- 
ing that rerson.to deliver any prop: 
erty to apy person ог to consent that 
вру pereon shall retain any property; 


or 

(b) Intentionally induciug that peraon to 
do or omit to do anything whish he 
would not do or omit, if he ware not 
to deceived, and whish act or omis- 
sion causes or is likely to cause 
damage or harm to that person in 
kcdy, mind, reputation or property. 


.. Thus the offense of sheating is made- up 
of the ingredients 1 and 2 (a) or Land 2 (5). 
The first ingredient is common and in all 
cases. of cheating fhere.must be a decep: 
tion prastised by the aceused upon come 
person. Let us now sea if the frat in- 
‘grecient mentioned above is present in 
the vease bafore us. The facts found in the 
oisá Will show that the accused did dessive 
thet Dsptty inspector of Schools, by enusing. 
him to bslievo what was not true. The 
first’ requisite iz, therefore, fulfilledin the 
present case, 16 was a wilful misrepresenta- 
tion of faeta by the aceuced, 


7. We will now consider if the aet of the 
accuied satisfies the condition 2 (b). He no 
doubt by making the false repretentation 
intentionally indused the Deputy lrspeetor 
of Schools to deliver to him the certificate, 
which he would not have done had he not 
been so deceived; The question, however, 
is: Did’ the preparation of the sertfiicate аса 
its delivery to tbe acaneed cause or was it 
likely to eause damage or herm to the 
Deputy: Inspeetor in body, mind, reputation 
or property? The Deputy Inspector did 
not certainly suffer any harm or damage 
in body cr in property. It could rot: be: 
said thathe had suffered in reputation be-- 
saura ke had been deseived by an ordinary 
person like the accaged, He could rot have 
suffered any mental pain by Ње. ‘deception: 
practised проц him, Tbe harm or injury 
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sontemplated by the section must be tangible, 
and reasonable and not remote cr imaginary, 
In the present саве I do not find that acy 
damage orharm was cauied or was likely 
to ba caused to the Deputy Inspestor by 
the deseption practised upon him by the 
acensed. "The ingredient 2 (b) is, therefore, 
wanting in the case. 

8. We mast next some to the quesiion 
whethcr the ast c£ the acsnsed falls under tke 
above-mentioned clause 2 (a). The two 
conditions are thas the accused must have 
done the aot fraudulently or dishonestly and 
there must have bean a delivery of property. 
The learned Sessions Judge was of opinion 
that the certificate in question eould not te 
called “property” and the learned Counsel 
appearing for the accused here supports him. 
A number of eases were sited for both the 
sides during the argument, but many of these 
were not exactly applicable to the fasis of 
That the aot of tke accused was 
fraudulent admits of no doubt. In the sase 
of Kotamraju Venkatrayadu v. Emp:ror (1), the 
ménning of the term ‘fraudulently’ was fully 
explained and it was observed that, where there 
was an intention to sesure an advantage or 
bsnefi& on one- hand or io aguse loss or 
detriment on the other, there was an intent 
to defraud. The following observations of 
Sir James Stephen from his History of 
Criminal Law cf England were quoted with 


approval: 
"A practically corclusive test of the 
fraudulent character of в deeeplion fer 


criminal purposes із this: Did the author of 
the. deceit -derive any advantage from it 
whish could not haye been had if the truth 
had been known?” 

In this onte the aseutod, by means of the 
deeeplion prastised by him upon the Deputy 
Inspeetor, wanted to secure for himself an 
advantage, as against his younger brother, 
to whith advantage he was not entitled. 
The first-sondition ia thua fulfilled in the 
present case. 


9, Even if á fraudulent intention ia 
proved, the offence of eheating is not complete, 
unless thore is also a delivery of property, 
The question, therefore, is whether the certifi. 
cate sesured by the аєвпвей вап be called 
‘property’. It is contended’ for the asonasd 
that the sertifieate oannot be ealled ‘proparty! 


(1) 38 M, 90 at р, 96; 1 Weir 538A, 
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-* вв ів bas no value whatsoever, it being merely 
‘a piese of paper. Whether a eertain ariisle is 
or is not ‘property’ does not depend upon 
its possessing a money or market value. An 
artisele may not feteh any value in the 
market and still it may have a value to 
sertain persons. In my opinion the oertifisate 
which the aaeuscd obtained from the Deputy 
Inspector had a spesial value to both of 
them, though that value could not be eom. 
puted in money. A University diploma of a 
graduate ora license of a licantiate has а 
peculiar value to its holder and а person 

‘stealing it from his possession would not 
be acquitted on the ground that it has 

‘no value and is, therefore, not ‘property.’ 
‘In Queen-Hmpress v, Appasami (2), a ticket 
eniitling its holder to enter an-examination 
room was held to be ‘property’ under sestion 
415, Indian Penal Code, A similar 
view was taken in Qusen-Empress ү. Sosht 


Bhushan (3), where a written certificate. 


very similar to the one obtained by the 
accused in the present ease was held to 
be ‘property’ and it was observed as 
follows : 

“Ifthe prisoner had obtained the certificate 
whish he tried to obtain, ani some one had 
stolen it from him, no one, we imagine, 
would suggest that the thief could not legally 
be convieted, under sestion 379 of the 
lndian Penal Code, of the theft of the 
sertifieate, but if the sertificate was not 
moveable ‘propsrty’ the person who dis- 
honestly took the soertificate ont of the 
possession of the prisoner, without the 
prisoner's consent, could not be sonvicted 
of a theft -in respest of it.” 

My view, therefore, is that the cortifisate 

. sscured by the  aecussd from the Daputy 
Inspector was ‘property,’ within the meaning 
of section 415. The acaused in therefore, 
guilty of eheating as defined in the first 
portion of that section. It is unnecessary 63 
refer to cases cited by the Sessions Court, and 
Ihave already found that the ast of the aacused 
did not fall under the last portion of sestion 

' 415, Indian Penal Code. 

10. The result is that the appeal is 
allowed and the order of acquittal is веб 


(3) 12 М, 161; 18 Ind, Jt, 58, 1 Weir 490; 4 ind, 
Deo. (N. 8.) 464. 

(8) 15 A. 210 at p, 218; A, Wi М, (1893) 96; 7 Ind, 
Deo. (х. в.) 853, 
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aside, The ascused is sonvicted for the 
offence of cheating punishable under saotion 
420, Indian Penal Code, Ав ravards ithe 
sentense, the Magistrate had awardad" him: 
rigorous imprisonment for one year. Ths 
sentence was somewhatssvere, The aasa has 
baen going on prastisally for the las} six 
months and the ascused has been in suspense 
во long. In my opinion rigorous imprisonment 
for four months would mest the require- 
ments of the ease and I sentenee the accased 
accordingly. 


Х.Е. Ф ү. 0. А, Appeal allowed, 


LAHORE HIGH COURT. 
OnruINAL Revision Petition No. 1407 or 1921, 
February 11, 1922, 
Present :—Mr, Justice Campbell. 
MAMOON-— Coxvior—-Prtiriones 
versus 


EMPEROR — RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s, 556 
—Provincial Insolvency Act (V of 1920), $, 69— 
Complaint preferred by District Judge against insol- 
теті Appeal, whether should be heard by а 
Jurisdiction — Оотѕеті, 


The words “try any case” in section 556 of the 
Criminal Procedure Code are comprehensive enough 
te include the hearing of an appeal, 

Nistarimi Debi v. А. C. Ghose, 28 С, 44а p. 45; 12 
Ind. Deo. (х. в.) 80, relied upon. 

Where upon the, allegations of an Official Receiver, 
а District, Judge presents a complaint against an 
insolvent under section 69 (6 of the Provincial 
Insolvency Act, he isa party tothe case, although 
he has little or nothing to do with the prosecu- 
tion. Consequently, in the event of the insolvent 
being convicted, the District Judge would be diaquali- 
fied, under section 556 of the Criminal Precedure 
Code, from hearing an appeal against the conviction 
as Sessions Judge. 

Emperor v. Banka Behari, 7 O. W. N. 708, dis- 
tinguished. 

The consent of a party concerned cannot affect 
the absolute disqualification imposed by section 556 
of the Criminal Procedure Code. 

Bisheshar Bhattacharya v. Emperor, 7 Ind. Cas, 
291; 32 А, 685; 7 A. L. J, 749; 11 Or. L.J, 447, 
relied upon, 

Petition, under section 439, Criminal Pro. 
eedure Code, for revision of an order of the 
Seesions Judge, Karnal, dated the 4th 


October 1921, affirming that of the Magis. 


‘Vol, Lx vil] 
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trate, First Olase, Karnal, dated the 17th 
‘August 1921. 
Mr, Shamair Ohand, for the Petitioner, 
Mr. Sundar Das, for the Reapondent. 

. JUDGMENT,.—The petitioner in this ease 
is an insolvent, who has been eonvieted ünder 
‘sestion 69 of the Ртоуіпеів1 Inrolveney Aet 
V of 1920,  Proseedings were instituted on a: 
eomplaint by Mr, Skemp, District Judge, in 
aosordanee with seetion 69 (5) of tbe Aat. 
The petitioner appealed against his convie- 
tion by tbe Magistrate to Мг, Skemp as 
Sessions Judge, The appeal was rejestad on 
the merits and Mr. Skemp noted in his 
judgment that when the sppeal was first 
presented he had asked the appellant’a Counsel 
if there was any objeetion to hia hearing the 
‘appeal by reason of his having lodged the 
somplainf,and was told that the appellant 
had ro objection. й 
' In revision now it is pleaded that Mr. 
Skemp, notwithstanding the consent of the 
appellant or his Coursel, had no jurisdiction 
to hear the apreal, and this objestion is 
pressed in argument. It appears to me that 
it must prevail ^ Seotion 556, Oriminal Pro. 
esdure Code, lsys down that no Judge or 
Magistrate shall, exsept with the permission 
of the Court to whish an appeal lies from his 
Coart, try any case to or in which be is o 
party. In the present instanae, although Mr, 
Skemp had, from a praotisal point of view, 
little or nothing to do with the prosecution 
since be was not the presiding officer of the 
Court when the‘asllegations whish were the 
basis for the prosesution were raade by the 
Official Recsiver, nevertheless he was unmis- 
takably в party tothe case, The Magistrate 
'eould not have taken cognizanee withont a 
bomplaint by the Distrist Judge under sestion 
69 (5) of Act V of 1920, and that complaint 
Was drawn ‘up, signed and presented by 
Mr. Skemp. It bas been ruled in Nisídrini 
Debi v. А. О. Ghosé (1) that in seetion 555 of 
the then Orimiüsl Proceiure Oode, (whieh 
ig re-prodnoed in section 556 of the present 
Code) the words "try any ease” are compre- 
hensive enough to include the hearing of an 
appeal, and Counsel for the petitioner eites 
Bisheshar Bhatticharya v. Emperor (2) 
actording to whieh the sonsent of a party 


(1) 28 С. 44 at p, 45; 12 Ind, Dac, (s. s.) 80. 
(2) 7 Ind. Cas. 291, 32 A. 635; 7 A. L, Ј, 749; 11 
Or, 1. J. 441. 


conaerned sannot affest the absolute dis- 
qualification imposed by sestion 556. Counsel 
for the respondent has put forward no 
authority to the eontrary. He might have 
relied upon Emperor v. Banka Behari (3) but 
did not quote it, and that ruling, I think, is 
not exastly ia point. 

Ascordingly, L set aside Mr. Skemp’s order 
on appeal dated the 4th Octobar 1921 as 
having been made without jurisdiation and 
Idirect that the appeal ba heard by thé 
Sessions Judge, Ambala. The appellant may 
bə released on bail of Rs. 1,000 to the 
satisfaetion of the Distriet Magistrate. 

2. Ke 

W. С, А, 


(8) 7С, W. N. 798. 


Heiis'on allowed. 


d 


LAHORE HIGH COURT. 
Ostman Reviston Partion No. 1217 ок 1921. 
January 31, 1922. 

Present ; —Mr. Justiee Campbell, 
RAGHBIR SARAN—Accossp— 
PETITIONER 
té?4tus 
Tas KURAKSHETAR MOTOR 
SERVICE COMPANY, THANESAR, 
DISTRIOT KARNAL—Respowpenr. 

Criminal Procedure Code (Act V of 1898), ss. 177, 
179— Penal Code (Act XLV of 1860), o 417—Cheating 
—Offence committed at one place—Loss caused ut 
another place—Jwrisdiction, 


' Loss ig not a necessary element of the offence 
of cheating. There must be intention to cause 
wrongful -loss or wrongful gain, but it is not 
essential that loss should be caused. Therefore, it 
is‘ the Court within whose jurisdiction the offence 
is committed, and not the one within whose 
jurisdiction loss in caused, that is competent to 
try & case under section 417, Indian Penal Code. 


Prag Das v. Daulat Ram, 81 Ind. Cas, 1001; 13 A, 
L. J. 1067; 16 Ог, L, J. 825, approved of, 

Queen-Enipress v. O'Brien, 19 А, 111; A. W. Ne 
(1898) 191: 9 Ind. Deo, (w.&) 72, Ом Singh v, 
Grown, 67 P. Ly R4 1901, referred to, 
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Petition, under sestion 439, Criminal Pro. 
sedure Oode, for revision of an order of the 
Distriat Magistrate, Karnal, dated the 29th 
July 1921, affirming ‘that of the Honorary 
Magistrate, Sesond Olase, Kunjpura, District 
‘Karnal, dated the 16th July 1921. 

'" Lala Sardhe Ram, for the Petitioner. 
Lala Anant Ram Khosla, for the Respund- 


ents. | 
JUDGMENT.—Three persons we, Har- 
parshad, Gainda Ram and Joti Parshad, 
dessribing themselves as partners іп. the 
Kurakshetar Motor Servise Company, Tha- 
hesar, Distrist Karnal, filed a complaint under 
sestion 420, Indian Penal Code, in the Karnal 
Distrist-against Raghb'r Saran, proprietor 
‘of the firm Pyare Lal and Sons, Kashmiri 
‘Gate, Delhi, The somplaint was taken пру 
an Honorary Magistrate of the Second Olass 
who resorded the statements of the complain- 
ante, and summoned the asoused. The acaused, 
when he appeared, objested to the jurisdistion 
of the Oourt, and contended that the ease wes 
triable exolusively in Delhi, The Magistrate 
ruled with reference to section 179, Oriminal 
Prosedure Code, that eonsequense: of the 
alleged offense had taken plase in the Karnal 
District and that auch offense 00011 ba 
enquired into in that district. The District 
Magistrate refused to interfere on revision 
and an application: has beon made to this 


Court. 


‘According to thesomplaint and the state. 
ments of the complainants, the latter purchased 
two motor lorries from the sscused through 
Parshotam Das, another partner in the 
Oompary. Ез. 400 wera paid at Delhi by 
Pa:shota:a Das to the aeeussd. Оп the 204 
of June, the assured telegraphed to -tho com- 


plainants a& Kurakshetar that tho lorries had - 


arrived: at Delhi. -The-thres complainants 
went to Delhi; paid Rs. 10,000 to the aesused" 
there and brought bask one lorry, and on the 
95th of June they want again, paid the’ 
aseused Hs, 4,000 and brought bask the 
sesond.lerry. In the beginning of July, the» 
vehicles were'examined and it was found that 
gertain parts were missing. The asoused was 
asked to send them but did not do so, and so 
tbe complaint: was lodged’. . TN . 

: Counsel -for the- petitioner, Raghbir Saran, 
has quoted a .case very similar to the present, 
Prag Das v, Daulot Ram (1) which supporta: 

(1j aL Ind, Cas, 1001; 18 AvL, Jy: 1007; 16 Cy, L' 
ve 825, 


his contention that the-somplaint cannot bs 
enguired into in the Karnəl Distrist. On 
behalf of the  eomplainants.respondents a 
number of authorities have been eited, most 
of them based on Queen. Empress v, O' Brien(2) 
whieh was disapproved by this Oourt in 
Ohint Singh v. Orown (3). In any oas2 
all these rolinga deal with the offense of 
eriminal misappropriation whish is essential. 
ly different from that of shaating, | Aasuming 
that loss was sustained by the eomplainants 
in the Karnal Disir'c) this would nct. have 
the effect of bringing the present ease under 
ssetion 179, Criminal Precedura Code. In 
the offense of sriminal mi:approprixtion loss 
to the rightfal owner must be caused, and 
the astion of the person who eanses it, is an 
cffenes by reason of that sonsequense. Lose, 
however, is not в nesessary elem»nt of the 
offence of cheating. There mast be an 
intention to cause wrongful loss or wrongful 
gain, but it, is not essential tas loss should 
Ъз eansod. In the presant easa the allegation 
in the complaint is that decait, indasemsnt 
and delivery all took placa at Delhi, The 
indusement is alleged to have been dishonest, 
bat it would not bs necassary in order to 
establiah the offsnee of cheating to prove 
that the dishonest intention matured into 
actual loss. Therefore, loss at Karnal would 
noterender sestion 179 applicable. 
Moreover, it is quite plain that the lcss, if 
any, took plase ab Delhi where the money: 
was paid and delivery. was taken by the com. 
pleinants of the motor lorries, | : 
Counsel for the complainants has atatod 
that there was indacemsnt at Kernal in tha 
shape of telegrams sent from Delhi, but the 
complaint and the statements do not refer to, 
and Counsel has поё shown me, апу sush 
doenments. 2 
Т asseps the petition and direct that the 
complaint in question ba transferred to the 
Distriet Magistrate, Dalhi, ` 
ж.н, . Petition accepted. 


(2) 19 A, 111; А, W, М; (1895) 191;9 Ind, Dao, 
(N. 8.) 72. ` И 
(3) 67 P. L, В. 192, 
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‘ LAHORE HIGH COURT, 
Szcoxp Oivin Arrear No 3021 or 1918. 
February 21, 1922. 
Present :—Mr. Justise Abdul Raoof 
and Mr. Justise Campbell. ` 

Sardar MOHINDAR SINGH— 

PEAINTIEP — APPELLART 
versus 
.ARUR SINGH лир orneRs— DirZNDANTS— 
—-RegPONDENTS. 

Punjab Pre-emption Act (I of 1913), s. 8 (2), 
Notification under —Retrospective effect—Pending suits, 

A NotiGpation under section 8 (2) of the Punjab 
Pre-emption Act cannot have retrospective effect 
and does not affect suits pending at the date on 
which 16 is issued. Гр 627, col. 2.] 

Bishen Singh v. Ganda Singh, 16 Ind, Cas. 959; 10 
P. R 1918; 5 P. L. R. 1913; 261 P. W, R. 1912, dis- 
sonted from. 

Kaju Mal v. Salig Ram, 52 Ind. Саз, 
1919, approved, 

Sanwal Das v. Gur Parshad, 4 Ind. Cas 179: 60 P. 
В, 1909; 159 Р W. R. 1609; 147 P. L. R. 1909 (F. B.), 
Dhanna Singh v. Gurbakhsh Singh, 4 Ind. Cas. 337; 
91 P. R. 1009; 161 P. W, В. 1909; 148 P. І, В. 1909, 
(E. В.) Niaz Ali v. Muhammad Ramzan, 97 Ind. 
Cas. 227; 180 P. R. 1916; 193 P. w. R 1916, referred 
to. 

Ram Gopal v. Piart Lal, 21 A. 441; A. W. N. (1899) 
163; 9 Ind, Dec. (м.в) 988, Atma Ram v. Devi Dyal, 
49 P.R. 1901;0157 P. L. R. 1901 distinguished. 

General principles deduciblo from the statutory 
provisions relating tó pre-emplion in the. Punjab 
are in favour of “the pre-emptor’s causo of action, 
after it has accrued, not being affected by any 
ere arising after the date of salo, [p, t27, 
COle 4. 

Second appeal from the deeree of the Dis- 
triot Judge, Amritsar, dated the 8th -Aogust 
1918, affirming ihat of tha Munsif, First 
Olas, Amritsar, dated the 21st June 1918. 

Bakbshi Tek Chand, for the Appellant. 

Dr Gokai Ohar Narang, for the Respond- 
ents. : 

JUDGMENT.—Ths plaintiff sued separate- 
ly to pre-empt iwo sontignous plots of land, 
each measuring 9 marlas, in the estate of 
‘Amrifear. Тһе vendor was the same in each 
ease, but the vendees were different. 
sales (ook plaee on the 11th October 1918 and 
‘the two suits were filed on the kOth Ostober 
1917. -On the 6th May 1918 the Punjab 
Government daslared by Notification No. 
` 10473 under section 8 (2) of the Punjab Pre. 
emption Ast, 1913, “that from the date of this 
Notifieation no right of pre-emption shall 
вхівё in renpest of agrisultural lard and village 
immoveable' property" within an area in 
which the plots in suit admittedly. are com- 
prised, The suits were pending in the Trial 


4Q 


563; 91 Р. В, 
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Court at the date of this Notification and for 
that reason the Munsif dismissed them both 
bolding that tbe Notifisation took away from 


` the pre-emptor before deeree the right of 


pre-emption whieh he appeared to bold at the 
dates both of the sale and of the institution 
cf the suits, Appeals preferred to the 
Distriet Judge were dismissed, the Distrist 
Judge referring to Bishen Singh ч. Ganda 
Singh (1). The result bns beentwo second 
appeals to this Court, Noa. 3031 and 2035 of 
1918, both cf which will be disposed- of by 
this order. 

The judgment reported aa Bishen Singh у, 
Ganda Singh (1) was delivered on fasts pra- 
cisely similar to those now under aonsidera- 
tion. 16 held that the right of pre emption 
in suit ceated to exist immediately on the 
publieation of the Notifention, although it 
was in existense when the suit: was instituted 
and thatthe Court bslow had no alternative 
to diemicsing the suit, having no power to 
pass a decree establishing & right which had 
ceased tooxist, Ibis not disputed that the 
present appeals must fail if Bisken Singh v. 
Ganda Singh (1) be followed, but Bakhehi Tek 
Ohard for the appellants Nontends that the 
ease wes nof correstly desided. 

: Reference toit is to be found in two later 
published judgments, Niae Ali v, Muhammad 
Ramean (2) and Ka;u Maly, Salig Ram (3). 
KS both cf ibeze eaces tbe pre-emptor had 

biained a deeree, his right to pre.empt had 
ae declared not to exist by a Notification 


‘published: subzequent to decree and duriniz 
‘the pendency of the vendee’s appeal and the 


Notifisation was pleaded ір: support of the 
appeal unsvecessfully. In Niaz Ali v, Muhame 
mad Ramzan (2) the Judges expressed no dis- 
approval cf what-wasruled in Aishen Singh v. 
Ganda Singh (4) but distinguished the position 
of a decree-holder defending his decree from 
that ofa mere plaintiff reeking to enforce a 
"They held that the decree 
gave tke decree-holder the status of full 
owner immediately he raid in the decree 
moncy, that unless fault conld be found with 
tke дєсгез it sbould be upheld, and that 
if ib was right on the day it was parsed 


-iho subsequent Government Notifieation could 


(1) 16 Ind. Cas. 959; 10 P, В. 1918; 6 P. L. Б. 1918; 
2€4 P. W. B. 1912, 
ine 87 Ind. Cas. 227; 180 P. Е, .1916; 193 P. W. R 


9 1918 52 Ind, Cas, 563; 91 P, Rr1919, 
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nob make it wrong. They ramarkad that 
had the plaintiff's snit been dismissed, aad 
had he been the appellant, a G.vornment 
Notifqtation issucd. while the appeal was 
pending and taking away the right to 
pre empt, would prcbably haye been fatal 
to his chance of success. 

In haju Mal v, Salig Ram (3) no mention 
was made of Niaz Ali v. Muhammad Ramzan 
(2) and Bishen Singh v. Ganda Singh (1) was 
definitely dissented from in the following 
terma :— | 

"With all defersnse we are unable to 

follow that-ruling, whioh not only attributes 
to a.Notification greater foros than ёз а 
repealing Aet, but proceeds upon the principle 
that, in the abeence of a provision to the 
eontråry, a Notification has retroaetivil y," 
: Bakhahi Tek Oh&ai-relies strongly upon 
this pasiaga іл support of Lis "argument 
that in the present ca-es the Government 
Notification eannot derrive the plaintiff. 
appellant of a right whieh Бе роввезкеі аб 
the date of the sales and at the date of tho 
insti u'ion of his suits and whieh kas not 
been detericrated by avy voluntary act, 
either of tbe plaintif or of (he vendor. H3 
points to section 4 of the Punjab General 
Cliusos Act of 18:8 whioh provides that, 
unless а different intention appears, repeal 
of an Act shall not affeotany right acquired 
under the enactment repealed, and to saction 
2 (3) of the Punjab Pre-emption Act, 1913, 
which, while altering the procedure of pend. 
ing suits and appeals from the date of the 
„Ast, left untouched rights asquired under 
thé former Aot, Не claims that 16 is absurd 
that the present vendees should be placed 
by an order of the Executive Government 
under powers conferred by the Aet in a 
better position than they wcu'd hold if the 
Legislature were to repeal the whole Ast 
after suit and before deeree, 

Dr. Gokal Chand fcr the reapordents 
replies that the language of section 8 (2) 
.of ihe Act and of бле Notification із plain 
and unambiguous thas we L gslacure 
has given the Executive tlovernment power 


to declare that in any loval ares the right. 


of pre-emption shali not exis:, ttaf the 
plaintiff's right to в deésree nas been per- 
feetly legally ard quite explisitiy de troyed 
by the Notification cf 6h May 918 from 
‘that date and that Guvernment р u 6 uv taken 
de mean what it aetates, He has alto re- 


Білм. Gadi, 


fds 


‘ . t 


ferred us to the dista of various learned 
Judges in the Fall Bansh cases of Sanwil 
Das v. Gur Parshad (А) and Dhanna Singh v. 
Gurbakhsh Singh (5) (e. g., Ohatterji, J., 
page 344, Olark, O. J., page 362, and page 
439 and Rattigan, J., page 442, Panjab 
Resord 1909) to the effect that the statutory 
qualifisations of a preemptor must be 
retained until desree,. These, however, were 
obiler in the particular съвея where ‘they 
were made and remarks indicating opinions 
to the contra»y were rescrded by Kensirgton- 
J., (page 447) and Shah Din, J., (pages 
453 aud 457) two of the majority Judges 
in Dhanna Singh v. Gurbakhsh singh (5). 


We find it difficals to belisva that G.v.rn. 
ment intended by the Notification under dis- 
tu'sion to deslare.anything more than that 
in respect of sales transaated after the date of 
Nonfi ation there shculd ba no right of pre: 
emp: ion. Although Dr. Gokal Ohand’s demand 
is parfeotl7 reasonable thas the words used in 
the Notifisation should b3a'lowad to spank 


for themselves; we feel ourselves unable ta . . 


follow Bishen Singh v. Gasda Singli (1) and to 
uphold the orders cf the lower Oourts, 
The plaintiff slaimed a rig;t oonfir.ed by 
Statute io acquire the laud in suit by sale 
in preferenee to the vendees: which right 
arose wher the land was sold to the vendees 
{sections 4, 14 and 15, Panjab Aet I of 1913) 
and he also was permitted by Statute (ses- 
tion 2.) to bring à suit to enforse that 
right. He brought a suit, The Trial Oourt 
held that he posscs:ed the right аб the 
time of. the sale and at the moment when 
he filed his suit. In eonssquense of. the 
vendee's denial of -his right the plaintiff 
was noi given a deeree immediately, and 
on а date nearly seven months subssquent 
to the institution of the suit the Looal 
Government under powers conferred by the 


` Act deelared that his right did not exist from 


that date. The Statute did not require him to 
preserve his right free from interferenca 
beyond his sontrol up to the date of desree in 
his suit, and we do not think that the Court 
trying the snit was obliged to insist арза. 
8ueh preservation of the right, 


(4) 4 Ind Cas. 179; 90 P. x 1909; 159 P. W., R. 
1909; 147 P. L, R. 1909 F B.) 

(6) 4 Ind, Oas. 387; 91 P. R. 1909, 161 P, W. Ж 
1909; 148 P, L, R 1909 (P. By). 
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. Itwas heldin Ram Gopal v. Pieri Lal (6) 
that where a plaintiff has lost, daring the 
pendeney of а suit for preemption, bis 
right to pre-empt, the enib shou'd bs diamiss- 
ed, and that ruling was followed іп, 
Atma Ram v. Devt Dyal (7), In the United 
Provinces, however, the right of pre-emption 
is not defined and secured by Statute and in 
Aima Ват v. Devi Dyal (V) the pre-emptor 
divested himself by gift, before obtaining a 


desree, of the proprietary right in the house - 


from which he derived his title to sue, a 
situation differing conspieuously from that 
wbich we are eoneidering. 

Toe right in suit in Ram Gopal v. Piari 
Lal 6) was one reatrieted to во sharers in 
the mahal and was based upon a provision in 
the waiib.ul arz, During the pendeney of 
the suit the original mahal was sub-divided 
into four other mahals, and tke plaintiff 
eeased to be a ocosharer in the тоа} 
somprising the land in suit. The learned 
Jadges found that there was no authority 
on .the quertion whether in a suit.for pre 
emption based on an agresment giving pre- 
empiive rights 
must maintain his statas as co-sharer up till. 
the date of the decree, and they proseaded 
to deside the question unon principle. They 
held: that there was no general principle of 
law or procedure whish compelled them to 
losk  exelusively to the state of things 
‘which existed at the date of institution of 
“the suit, and reversed the decree for pre. 
emption on the ground that the eustom was 
one in favour of the eo-sharers of the 
undivided mahal and no others and that the 
plaintiff had before deeree become as mush a 
stranger in the sense of the wajib-ul-ars as 
the defendant vendee, Sir Arthur Strashey, 
С. dJ., remarked i in the course of his judg- 
ment : — 

“In the йө of anthorily on the 
subject and in dealing with claims for pre- 
emplion arising under the wa t1b-u! are, it 
seems to me that the only safe course is to 
Bee what mode of deciding the question 
would be most in furtherares of the contract 
or eustom of pre-emption, and the prin. 
ciples upon which gush а contras. or eustom 
is based," 


: (6) a A, 441) А, W, N. (1890) 163; 9 Ind Dec, 
х. 8,1 
(7) 49 Р, Е, 1901; 157 P, E, R, 1901, 
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' Ram Gopal v, Piari Lol (6) was referrad to 
in Dhanna Singh v. Gurbakhsh Singh (5) by 
Shah Din, J., whodissentel from its c nelu- 
sions empbatieally and sonsidered that the 
deeision was in disregard of the principles 
which underlie a sustomary right of pre emp- 
tion. He further gave it as his opinion (and 
we agree) that general prinoipler dedusible 
from the statutory provisions relating to pre- 
emption in the Punjab are in favour of the 
pre-emptor's causa of astion, after it has 
acoraed, not bəing affested by any 


ontingansies arising after the date of sale, 


certainly a right conferred by Statute ia not 
quite the a&me thing as a right derived from 
contraef or based upon eu:tom. 

No doubt there may be eases where, kaving 
regard to all the sircumstanees and to the 
nature and origin of the partieular right of 
pre emption olaimed. a Oourt may be justified 
in refusing to enforee a right unless- it is 
maintained intast throughcut the progress 
of the suit, but the usual method of 
dealing with a suit is what the learned 
Judges of the Allahabad Court have: found it 
neseseary to explaip as not obligatory, namely, 
to decide the questions at issue “aseording to 
tha stata of affairs existing, when the 
plaintiff'a cause of aetion' arose: 


In the present ваве wo eonsede that the 
meaning of the Government Notification 
must be taken to be what is stated in plain 
words. Bnt asindisated already we do not 
believe that it was framed withthe inten- 
tion that it should have greater effect 
{һап а repealing Aet or tor the purpose of 
eausing the d smiesal of all pending suits 
io enforce pre-existing rights of pre-emption 
and of rendering futile the expenditure of 


‘time and money incurred by plaintiffs who 


started with a sound cause of astion. We 
hold that it was not neeessary for the 
Courts below to dismiss the suits under 
appeal in sonsequence of the Notification 
of the 6th of May 1918, and that they shculd 
not have done во. In this conelusion we: 
must be taken to differ, with all respect, 
from the learned Judges who, in Biken, 
Singh v. Ganda Singh( ) held in similar 
cirenms'aoses ё' аё the Trial Court had no 
alternativs to dismissing te suit. We think 
that the Benoh whieh desided ^а Mal v, 
SaligRam (3) was correot in thinking that the. 


. practical effeot of such a desision was to make 
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the Notifieation retrozstive in а manner not 

eontemplated by its authora. 

Wa ‘eecent both appsals, səb aside the 
orders of tha lower Appellate Court and 
remand the sppeals under Order XLI, rule 
23, for desision of the other points at issue. 
Stamp onappaal will ba refunded and costs 
will ba costs in the cause. 


S, D, &. 7. E, 
i Appeals accepted. 


PATNA BIGH COURT. 
Seconp Олӯп, APPEAL No. 1128 og 1£20. 
April 27, 1922, 
Prezent :- Мт. домов Contts and 
: Mr. Justice Das. 
RAMLOCHAN MISSRA aNDANOT4ER — 
(02077. TDgFRNDANTS—— ÁPPEDLANIS 
M ES 067815 
Pundit HARINATH MISSRA AND OTHERS 


—PLAINTIFES— RESPONDENTS, 
Appellate Court— Admission of document, objection 
to—Objection not raised before Trial Court —Evidence 
Act (І of 1872), s. 63—Docwment admitted аз 
secondary evidence by Trial Court—Appellate Court, 
whether may question its admissibility. 


When a copy of a document has been admitted 
in the Court of first instance without any objec- 
tion, the Appellate: Court ia not entitled to allow 
any objection to be taken to its admissibility at 
the appellate stago. Lp. 629, col, 1,] 

Where a document is admitted аз secondary 
evidence by the Trial Court, that is to say, it is 
admitted as being a true сору, it is nobopen to an 
Appellate Court to consider whether in fact the 
provisions of section 63 of the Evidence Act were 
complied with or not when it was admitted and 
the Court is not entitled to take evidence offered 
to prove that the document is not a trus copy 
of the original [р. 629, col. LI 

Chimnaji Govind Godbale v, Dinkar Dhondev God- 
bole, 11 B 820; 1 Ind, Jur. 842; 6 Ind. Deo. (N. 8.) 
209, Lakshman Govind v. Amrit Gopal, 24 B. 69); 2 
Bom L. В. 886; 12- Ind. Doc. (N. в.) 924, Kishori Lal 
Goswami v. Rakhal Das Banerjee, 81 C, 155, followed, 


' Appeal sgainst tha’ desision of tho. 


District Judge, Patns, dated tha 16th April 


1520, reversing that of the Sub-Judge, Third: 


Court, Patna dated the 4% Jung 1919, 
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Messrs, Aulwant Sahay and Shiveshwar 
Payal, fcr the Appellants. 

Meters. Rem Prcsad, Janak Kishore ard’ 
Bhagwati Eumer Sinha, for the Respord- 
enís. 


JUDGMENT, 

Соолте, J.—'This is an appeal by the de- 
fondanta sgainst tke decision of the 
Distrie& Judge cf Paina. The plaintiffs and 
the defendants ere admittedly agnates ` оѓ 
one Naíhuni Missir. The plaintiffs brought 
a suit for a declaration that the defendant | 
No. 1 had renoureed tue world and had, 
beeome a E£adiu and that tkereby the 
plaintiffs had become entitled to а kalf 
share of tbe heritage, ог in the alternative 
if it was {сога that the defendant No. 1 
had not revounced the world the plaintiffs 
claimed one-third of the property. The 
suit was dirmissed in the Oourt of first 
instarca but on appeal to tha  Distrist 
Judge the plaintiffs were declared to be 
entitled to joint possession of  Natbuni'a 
heritage along with the defendant No, 1. 
Against this deeision tke deferdenta have’ 
appealed. : 

The sole question for decision in tbe suit’ 
was whether the plaintifs and the defend. 
ants were in fast agnates of Nathuni Mie-, 
sir, and the first qnestion argued in appeal 
before us`ia whether a oertain Cosument on 
whieh the deferdan!s relied was admissible 
in evidense or not, This dosument, which 
is Exhibit D; is a genealogy. It is admittedly 
a sopy and pert of it is prcbably a eopy 
of a сору. The dccnment was admitted 
without objection by the plaintiffs in the 
Court of first instance ard it was relied on’ 
by the learned Subordinate Judge, who 
deereed the suit in fevour of the defendants. 
On appeal to tke Dirtsiet Judge he has 
held that, although tkis dccument was 
admitted without objeation, still the plaint.’ 
iffa were not estopped from aontesting 
the dceument subsequently, Tna this view I 
am unable to agree. It hss been held’ 
in а rumber of eazes, Ohimnajt Govind 
Godbole v. Dinkar Dhkondev Godbole (1), 
Lakshman бойка v. Amrit Goral (2) ard 


(1) 11 B. 3:0; 11 Ind. Jur, 242; 6 Ind. Dec. (х. в) 
9 


(2)24 B. 501; 2 Bom, I R. 366; 12 Ind, Deo,’ 
(къ) G2 | 
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Kishori Lil Goswami” v. Hakhal Des Bener; ee 
"(y that when a вору of a dosument Has 
‘been admitted in the Court of first instance 
without any objection, the Appellate Court 
is: not entitled to allow any objection to 
.he taken to its admissibility atthe appellate 
tage, This is undoubtedly the sorrect view 
of the law. It ir, however, eontended. that 
the learned Distriet Judge has eonsidered 
the ` question from azother point of view 
and has held that, even if the document ia 
adriissible, it ia {nob entitled to any 
value bheeaurse the comparison: of the вору 
with the originsl has been found by him 
to be unsatisfastory. Неге, agair, the 
Jeatned Distrist Judge "appears fo have 
fallen into an error, The doeument was 
admitted аз secondary evidense, that is ‘to 
взу, it was admitted as being & true 
зору, and, in view of the decisions to 
‘whieh I have already referred, it was 
not open tə the learned Distrist Jodga 
‘at the appellate etage $2 aonsider whether 
iu faet, the provisions of the section had 
been complied with or not when it wai 
admitted without objestion. The learned 
District Judge was, therefore, not entitled 
to consider the 'evidenca which was offered 
subsequent ` fó the admission of the doeu- 
mant in regard to comparison" with tke 
‘original, ` 

Thers are other points in this appeal 


but we have not heard arguments on tbem,- 


‘besause’ on this ground alone it is певәв- 
Rary- (о set aside the decree of the learned 
"Diatrios Јајо and to remand this appeal for 
re-hearipi. The whole apraal is to ke re-heard, 
Costa will abide the result, 

Das, J.—1 agrec. 


NH.C я 
i Appeal allowel ; 
Case remanded, 


z (8) атс, 155, 
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-- LAHORE HIGH COURT. 


Бксохр Civit Appaat No. 920 or 1917, 
December 9, 1921. 

Present : —Mr. Justice Scots Smith and 
Mr, Justiee Harriscn. 
AHMAD-—DzrFENDANT-— APPELLANT 

Ub PSUS | 
Musimmat BANO AND orgga3—PLAISTIEFS 


— RESPONDENTS. 
7 Custom —Álienation— Succession — Sisters, when heirs 
—Burden of proving that sisters are not  heirs-— 
Sisters heirs among Tarar Jats of Chal:wal, District 
Jhelum—Riwaj-i-am not opposed to general custom but 
not supported by instances, evidentiary, value of. 


The onus of proving that sisters are not heirs in 
the absence of all agnates is on the person who 
asserts this. [p 630, со!. 2.] : 

An entry in à riwaj-i-am, when not opposed to 
general custom, is a strong piece of evidence in 
support of a custom, even if it is not supported 
‘by instances. [р 630, col, 2.] 

Chhuttan v. Hazuri Lal, 80Ind. Cas. 22; 7 P. R. 
1916; 129 P. W. R. 1915; 46 P. L. R. 1916, Beg v. 
Allah Ditia, 38 Ind. Cas. 854; 45 P. R. 1917; 12 P. 
W. R. 1917; 21 M, L. T. 310; 32 M, L J, €15; 19 Bom. 
L. В. 388; 15 A. L. J. 525: 21 C. W. N. 832; 44 C. 749; 
260 L. J. 175; 4& I. A. 89 (P. 0), Wazira v. Maryan, 
42 Ind Cas, 858; 84 P. R, 1917; 151 P. W. R. 1917; 
ВР. R 1918, referred to. 

Among the '"Muhammadan Tarar Jats of the 
‘Chakwal Tahsil, Jhelum District, sisters ate beirs 
in the absence of all agnatesand oan, as such, 
contest the validity of an alienation—in this cass 
Lp. 680, col. 2 ] 


Sesond appeal from a deerse of the Dis- 
trict Judge, Jhelam, dated ihe 23rd Dasem. 
ber 1916, affirming that of the Subordinate 
Judge, Second Class, Jhslum, dated the 20th 
‘Ostober 1916. 

' De, Nand Lal, for the Appellant, 
Mr. Jat Gopal Sethi, for tha Respondents, 


JUDGMENT.—At first we dismiased. this 
apreal in default, but shortby after we passed 
our order, Counsel for the appellant appeared 
‘and explained why he wa3 late, and upon his 
applieation, t3 whieh the other side raised no 
objestion, we re.admiited the appsal and 
heard argumenis. 

The appeal is from au ordar of the Dia riat 
Judge of Jhelum decreeing the plaintiffs’ 
claim fcr possession of laud alienated by the 
widow of Karam Tarar to ber sister's son. 
The plaintiffs are sistera of Karam, deceased. 
‘The: appeal. ia brought upon в cortifieate 
‘granted by'the Distriet Judge under sestion' 
41 (3) cf the Punjab Courts Act. ‘The 
‘queation of custom "involved is -whether 
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amongst Tarar Jats of Obakwal sisters of а 
desdased proprietor ean contest the validity 
ofa Will exeauted by his widow in favour of 
her sister’s son, Karam left no collateral and 
the lower Appellate Court was of opinion that 
the sisters were heira in the absense of 
collaterals and that, therefore, they sovli 
eontest the validity of the Will exeented by 
Karam’s widow wh» had only а life-in 
terest. 
-* A preliminary objection was raised by Mr. 
Sethi to the effest that the appeal was filed 
without a eertifiaate on the 27th of Marsh 
1917 and that. when the eertifiaate was filed 
in this Court on the 2nd April tbe period of 
limitation for the filing of an appeal had 
expired. We find, however, that tbe appliea- 
tion for the sertifisate was made on the 26th 
‘of Mareh 1917 and that the eertifiaate was 
granted on the following day. 
~ A further objestion was raised that the 
‘applieation for the certifisate was made more 
than 30 days after the date of the desree of 
the lower Appellate Cours In his eppliea- 
tion Ahmsd explained his reasons for nof 
„applying sooner and it was upon a translation 
.of this ,applisation -that the Distriet Jadge 
recorded his order granting the cartifisate, 


‘and we may, therefore, presume that he ` 


exersiaed his diseretion in granting it bsyond 
the period speeifiad in the proviso to section 
Al. We assordingly overroled the prelimi- 
nary objestion. 
_ -Dr, Nand Lal admits that if the sistere are 
. heirs they ean contest the slienation and the 
only question, therefore, whieh we hava to 
deside is whether they are heirs or not. The 
rulings sited in the judgment of the lower 
Appellate Court, whieh Dr. Nand Lal has 
. agein sited in bis argument before us, are 
nof direatly in point and do not in any way 
Assist us There is a passing remark in Jannat 
у. Abiulla (1) that sisters generally are not 
‘heirs, but we ara not aware of any roling of 
this Court or the Chief Court in which it haa 
been definitely laid down that sisters ara not 
jieirs in the absense of all agnates. in 
Artiele 24 of Rattigan’s Digest of Oustomary 
‘Law it is stated that esisters are usually 
'exsluded aa well as their issue, bat we 
‘understand this to mean that they are.usually 
‘exslnded by agnates however distant, 
Ccunsel has not been able ta cite to па any 
(1) 82 Ind. cas, 817; 4 P. В 1916; 26 P. Ww. В, 
4916, 
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ruling in whish it was held that sisters are 
not beira in the absence of sll agnates. 
Artis's 28 of the Digest isto the effoet that, 
subjeet to the exeeption thereunder men- 
tioned, in the evant of a deseaced proprietor 
dying without heira his estate ordinarily 
escheata to Government, In the exeeption 
certain instanses are given in whish it was 
held that а sister's son exeluded the village 
proprietary body. In our opinion the onus 
is upon tha person asserting it to prove 
that a sister is not an heir in the absenes 
of any agnate, Karam belonged to a Muham- 
madan tribe of the Ohalkwal Tahsil and 
the answor to queation No, 68 of Mr. Talbot's 
Customary Law is to the effest that sisters 
and their son: вап inherit if there are no 
daughtera and no agnates within the fourth 
degree. ILE this be oorrest then mush more 
do sisters inherit if their are no agnates at all. 
In Beg v. Allah Ditta 2) their Lordships of 
the Privy Couns hel. ‘hat an entry іп a 
riwij.t-am was в, atroog pisaa of evidenes in 
Bupoort of а eustom. This ruling was aor- 
sidered by a Divi-ion Bench of the Ohief 
Oourt in Wazira v. Maryan (3) where it waa 
held, follwing Ohhuttan v. Нават Lal 4), 
that stitements in the réoy-t-um when 
opposed to general eustom ean sarry very 
little weight unless supported by irstanees, 
The answer to question No, 68 in Talbot's 
Customary Law of the Jhelum Dis:rist is 
not supported by instaneea, but, in our opinior, 


' it Is not opposed to general eustom, espeeial- 


ly in а ease when there are по agnates 
at all and, therefore, we follow the ruling 
of the Privy Counsil in Beg v. Allah Ditta (2) 
and hold that this entry in the réwoj t-am ія 
a strong pisae of eyvidencs in uppt of 
the plaintiffs’ elaim. It is not rebutted. 

The appeal fails and is dismissed with 
езвів, 

в.р. 

Appeal dismissed, 


(2) 38 Ind. Cas. 354; 45 Р.В. 1917; 12 P. W. R. 
1917; 2: M. L Т. 819; 32 M. L. J. 615; 19 Bom. L. R. 
888; 15 A. L. J. 626; 21 О W. N. 812; 4$ 0. 719 23 C. 
L.J. 175; 44 I. A. 89 (P. O.). 

(8) +2 Ind. Cas, 858; 84 P. R. 1917; 161 Р, W. B, 
1917;3 P. L R 1978. 

(4 30 Ind Cas..22;7 P. R. 1916; 129 P. W. R. 
1916; 46 P. L, В, 1916 
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PATNA HIGH COURT. 
Larress Ратвят Арркаг No. 7/ of 1921, 
З Mag 18, 1992, 
‚ Present :-—- іт Dawson Miller, Kr., Chief 
. Sustise, and Justice Sir B. К. Mallick, Kr. 
TIAN SAHU— APPELLANT 
Н versus 
: MULOHAND SAHU axb отнавз— 


HRassroxpgNra, 

Possession, suit for, on ground of dispossession— 
Oral evidence given by both parties unsatisfactory — 
Court, whether competent to look into other cira 
cumatances, probabilities and presumptions as to title 
and possession—Limitation Act (IX of 1908), Sch, 1, 
Arts, 142, 144, 


In a suit for possession of immoveable prop- 
erty on the allegation that the plaintiff, while in 
possession of the property was dispossessed by 
the defendant, if oral evidence of possession is 


‘given on both sides but the Court finds some 
difficulty in arriving at a conclusion upon ‘that 
‘evidence, or does not consider the evidence al- 
together satisfactory, it is not precluded from 
taking into account the other ciroumstances, pro- 
babilities and presumptions that may arise in the 
ease in regard to possession and title. Such a 
case is nob one in which there is no evidence, 
or where the evidence is valueless. [p. 63‘, col 1 } 
Shiva Prasad Singh v. Hira Singh, 62 Ind Cas. 
1; 6 P. L, J. 478; (192 э Pat. 305; 2 ?, L T. 457,8 U. 
P. L. В. (Pat.) 81 .F. B.), distinguished 
' Runjeet Ram Pandey v. Goburdhun Ram Pandey, 
20 W. R. 25 P, C.), relied upon, 


Letters Patent Appeal against the judg- 
mont of Mr, Justice Ross. 

Mr. B. Prasad, for the Appellant. 

Mr. H..Prasad, for the Respondents. 


JUDGMENT. 

Мїш®з, О. J.—In this ease the plaintiff 
who is the appellant before ui purehased 
the land in suit from one Mulshand Sahu 
in June 1917 and, according to his ease, 
same into possession and was a few 
months later dispossessed by the defendant 
Matuk. He thereupon instituted the pre» 
sent suit claiming a declaration of his 
title and possession after ejestment of 
the defendant Matak. 

The learned Munsif before whom the 
ease came for trial found upon the fasta 
that neither the plsiati nor his predeses- 
sor Mulehand had in ‘fact baen in pos- 
session of the land at any period within 
12 years &otssedent.to the suit aud he 
dismissed the claim. The case put forward 
by the defendant Маас and sapportel 
$»52m»»erient by Milohinl wai thsi iatha 
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‘view which the learned  Distriot 


' the cse would be sufficient 
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year ‘1903 Mulchand had transferred this 
very land in exchange for another pieee 
of land to the defendant Matuk and that 
Matuk had bsen in possession of the 
land ever sinse. The plaintiff questioned 
the genuineness of that transaction and 
the defendant questioned the genuineness 
of the kabala executed in favour of the 
plaintiff in 1917, On the finding eome to 
by the Munsif it did not besome necessary 
for him in his opinion to deside any 
question about the genuineness of the 
tile of either party, 

The case then went on appeal to the 
District Judge and he considered that the 
oral evidenee of the parties as to pos- 
session was not satisfactory on either side 
and he referred to certain discrepancies 
in the evidence which had been pointed 
out by the Мапві? and apparently the 
Judae 
arrived af was that, in sofar as the oral 
evidence went, although he nowhere says 
that it was of no value, nevertheless, was 
not such ‘as without referenee to probabil. 
ities and other sirenmstancos arising in 
in itself to 
enable him to coma to а  satisfastory 
decision op the question of possession, He 
had no doubt, however, that the exohange 
transaetion set up by the defendant in 
1903 was not génuine, and ia dealing 
with that part of the o-ss he says “the 
land whieh is raid to have bean given 
in exehange is alja said to have been 
the abandined holding of Buthu Kurmi 
and others,” that is, that the land whish 
Matuk is said to have given in exchange 
for the land in suit did not belong to Matuk 
at all. Нә then goes on "butaction under 
seetion 97 of the Bengal Tenauey Aot was not 
taken till 1917. Moreover, the date of the 
Ом? that is, the ОР whieh evidenced 
this transaetion of 1903, "has cartainly been 
altered, and though it is not possible to say 
that the real date wasthe inferencs to be 
drawn from the alteration must be hostile 
to the defendants-respondents.” :ow, that 
seems tc me to bp a distinct finding that 
upon the evidence before him which was 
put forward in support of the defendant's 
possession and title (I mean the defendant 
Matuk) the natural inferense must be drawn 


‘that Matuk's possession was in faeb not ав 


long as.he allegad and as if was neeossary 
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for him to allege in order to obtain а title 
Љу adverse possession. The- inferenss 
drawn from this by the learned Judge 
„веешв to me to be that 16. was sertainly 
‘not more than :19 years ago and must 
‘have been within 12 years that Matuk 
ever bad avything to do with the land. 
‘Then he deals with sertain - huts and 
atrustures upon the land whish had been 
«dealt with. by the Mausif аз svidonce in 
-support:. of the defendant Matok’s possession 
‚апай somes fo the sonclusion that no 
satisfastory inference could ba drawn from 
their appearances as to how long they hed 
.been upon the land and, therefore, that part 
of the avidenee was treated by him as 
being of really no assistanse. He then fur- 
ther says: "the story of the exehange having 
failed” that is, the exahange by whish Matuk 
claimed his title, "the possession of Matuk 
is probably much later than he asserts." 
The learned Jadge then finds that in hia 
opinion Matuk had entirely failed to prove 
possession for 12 years before the suit, 
Then on the question of the plaintifi’s 
title he came to the eonslusion that as 
Mulehand’s previous title and possession! 
were admitted by Matuk and as Mulshard 
admitted the execntion of the kabsla in 
favour of the plaintiff. and as Mulshand 
had failed to prove that the kabala was 
void for any  raason and as Matuk had 
failed to prove adverse possession for 12 
years he, therefore, held that the appellant's 
elaim should bs desreed ond he allowed the 


appaal, 
From that  deeision the defendant 
appealed to this Court and the appeal 


waa heard before a Single Judge. The 
learned Judge balora whom tho озвә cime 
was of opinion that tho findings arrived 
ati by the learned Distric} Judge in first 
appoal were not auffisient to entitle the 
plaintiff tq а  desro3 and he sonsidered 
that the decision of the Fall Bensh of. this 
Court in Shiva Prased Singh v. Bira 
Singh (1) governed the ease. Не, thersfore, 
allawed the appesi and dismi-sed the plaintiff's 
suit. 

Tho reason why the' learned Judge af 
this Court eame to that sonslusion was 
besausa tha Distrisb Judge had held thas 


- (1) 62 Ind. Cas. 1: 6 P. L, J. 478; (1921) Pat. 805; 
ZP L. T.437: 8 0, Р, г, Ru (Pat,) 81 (Е. BJ. 
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the oral evidenee of possession was nof 
satiafastory on either side and he appears 
to have. thought that in such a oase it 
was not open to the learned District 
Judge who was the ultimate judge of fast 
to take into aoceonnt either the probabilities 
of the ease or any ‘presumption that might 
arise in favour of possession remaining in the 
person who had proved his title. The Fall 


"Beneh eas» to whish I have refarred did not 


lay down the proposition that in no саве aonid 


‘the probabilities and presumptions be taken 


inte aseount. The rule there laid down was 
that it ia only in sascs where thera is no 
evidense of the plaintiff as to dispossss- 


“sion or, what amounted in the opinion of 


the Fall Bench to the same thing, where 
the evidense is valueisse, that the plaintiff 
fails to make out his ease by merely proving 
that he had an antezedent title and possession, 
and it must not. bs considered that merely 
-besause where evidence was given by both 
sides and the learned Judge who had to 
determine the esses bad а diffisulty upon 
that. evidenca or sven considered that 
evidences not altogether satisfactory that in 
sush circumstansas he was not entitled to 
give weight to the probabilities of the exse 
or to any presumption whish mizht prop- 
erly arise from the fast that the plaintiff 
had previously b:en in possession ‘and had 
title. І think 16 would. be extendiog the 
dostrine laid down in that sace too far if 
we were to say that meraly .besause the 
Judge had some difficalty in arriving ata 
conelusion upon the evidenze or that he 
did not consider the evidenee altogather 
satisfactory he was thereby preeladed fram 
Isckizg exther at the ‘probabilities of tke 
саве as disclosed by other рьг:в of the evi- 
dense cr from tbe presumptions which migkt 
arise from the plaintiff's title. 

What happensd in the pressnt ease wes 
that the leerned  Judga eonsidered that 
althaugh there was evidenceon Loth sides it 
was not altogether satisfastory, Не then 
dealt with the prababilitiss; He pcinted ont 
that from the defendant's own evidense an 
adverse inferenes muss ba drawn against bim 
as to the zetual date when this exohange 
transacticn aet up by him tack placa. "The 
date had been altered - and that I think 
was а very important- point. in assisting 
the learned Judge to come to a ‘conelusion 
upon this vital matter iù the ease, namely, 
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when did the defendant, Matuk, first have 
. anything to do with this proper(y. If усп 
find him patting in a-dcaument in support 
of his claim intending thereby +6 shew that 
be had in fast been in possession of the 


property for over 12 years and you then. 


find that the date of that document has boen 
deliberately altered, I think a very strong 
presumption must arice against him, This 
is nota ease where no evidense has been 
given. It ів в case where both pariies have 
spoken to: their possession, although the 
actual oral evidense is sueh that the Judge 
had great difficulty in coming to a conelusion 
upon it, There were, however, as 1 said, the 
other circumstances in the case and there 
аз the fact that the plaintifi’s title was 
proved and the plaintiff's predecessor’s 
pressezsion was admitted, at all events, up 
{о the period when Matuk first had any- 
‘thing todo wiih the property. There was 
the further point that the Judge entirely 
failed. to believe the evidercs put forward 
by Мак and that was a matter which 
he.wes entitled to take inlo consideration 
just as their Lordships of the Privy Council 
did in the case of Runject Ram Fandey v. 
Goburdhun Ram Pandey (2) where they 
observed: “It may also ba observed that 
their Lordships аге not disposed to give 
groat eredit to the evidence brought forward 
by the appellant, isasmush as his 
ease whish rested upon the theory that he 
had asguired this property for himself, has 
heen found to be wholly untrue.” That 
was a easa where their Lordships had 
difiaulty ‘in coming to а sonclausion upon 
the facts of the case. In that case thera 
was undoubtedly evidence and strong 
evidenca upon both sides but in the contra. 
:d'eiory state of the evidense they saiid that 
it was diffiedlt to eame to a conclusion 
which was satisfactory to the mind where 
the evidense was so conflicting and in thas 


ваза they regarded the .probabilities of the: 


ease and they fnrther regarded tho fact 
that the appellant's evidenee upon another 
part of the story had been eniirsly disproved. 
This is not, in my opinion, n casa ia which 
there is ос eviderc3.or where, what amouuts 
to the same thing, the evidence is absolutely 
valueless. There was eridenze оп both 
sides and I think the learned Judge was 


^q 20 v. E, 25 (P. 0]. RN . 


entitled Бо arrive at the coneulusion he did 
by, taking into consideration and weighing 
thas evidense and the probabilities of the 
ease coupled with the fact that the plaintiff 
originally or rather his predesessor was un- 
doubtedly proved to have been in possession 
of the land, Тһе result is that the appeal 
is allowed, and the plaintiff’s suit is decreed 
with costs here and in the Ocurts below, 

MuznLtck, J.—l agree. The only point ia 
whether the findings in this case bring 
it under the rule propounded in the Full 
Benah decision of Shiwa Frasad Singh 
v. Hira Singh (1). In my opinicn the 
findings are not suficient to attraet the 
operation of that rule. 

в. D. 

Appeal allowed. 


LOWER AA ENTE COURT. 
: FULL BENCH. 


Civi, RgrgRENOE No, 9 or 1921, 
January 11, 1922. 
Fresent : —Bir Sydney Robinson, Kr., 
Ohief Judge, Mr. Justica Maung Kin 
| and Mr. Justise Pratt. 
ABLONE LAND Co., Lip. — APPLICAN Н 
| vertus 
THe SEORETARY or STATF rog 


INDIA-—Rss3?0NDENT. 

Income Taw Act (VII of 1918), s. 51 (1)—Business 
of Company— Buying and selling land—Question of 
fact—Decision of Revenue Authorities final~Refer. 
ence— Jurisdiction of High Court, 


The question whether, for purposes of the 
Income Tax, the main object of a Company 
is the purchase and sale of land, or whether 
the real object is the development of land and 
the gale of land is only a subsidiary object; in short, 
the question, whether the business of a Company 
‘is the buying and selling of land, is a simple 
question of fact, on which the decision of the 
, Revenue Authorities is final, and the High Court 
"has no ‘power to decide whether their findings of 
fact are incorrect, aince they do not involve ; any 
question. regarding the interpretation of any of 
the provisions of the Income Tax Ас. 

Currie v.Inland Revenue Commissioners, (1020) 
36 T. L. R. 185; 80 L. J. K. B. 860; 122 L, T. 6215 1 
` K. B. 801 and Cape Brandy Syndicate v. Inland 
* Revenue Commissioners, (1921) 37 Т.І, R. 83; 1 K. B. 
64; 90 L, J. К. B, 113, referred to, 


' B34 


INDIAN CASES. 


` 


[1992 


ABLON& LAND 00, LTD, 0, SRORETARY OF STATE FOR INDIA, 


Case referred by the Financial Commis- 
sioner, Burm», under section 51 (1) of the 
Indian Ineome Tax Aat, 1918. 

Mr. MeDonuell, for the Applicants. 

Mr. Higinbotham, for the Respondent. 

JUDGMENT, 

Bostusos, О, J, —This is а Reference by the 
Obief Controlling Revenue Authority under 
gestion 51 (1) of the Insome Tax Act of 
1918. Under that sestion power is given to 
this Court to decide questions whieh have 
arisen with referenee to the interpretation 
-of any of the provisions of this Act or of any 
rule thereunder. No power is given to this 
Court to deal with questions of fact by way 
of an appeal against deeisions of the Revenue 
Authorities. 

The - learned Financial Commissioner 
begins his Order of Reference by saying that 
he entire’y agrees with the Commissicnor’s 
order in sonsidering that tke real point for 
consideration is wt ether the purchase and sale 
of the property was the main object with 
whieh the Company was formed or whether 
the development of the property ia order to 
earn & continuing profit year by year for the 
Company was tke real cbjeat and the sale of 
land wes only а sabaidiary one to be eonsidered 
in ease of a partienlarly favourable offer, He 
was asked by Oonneel fcr the Com -any to refer 
to this Court the question whether on the 
facts cet ont in the order of the Commissioner 
of Pegu and on the faets whish appear on the 
dosuments placed bafore him tbe Income Tax 
Authorities are justified in interpreting the 
Act во that income shall inslude the profit 
made in this case on the re-sale of the propar- 
ty, ог to put it in acother way. whether the 
‘Commissioner wes justified in treating 16 as 
a conolusion of law whisk appears from 
the documents filed with his order that 
the Ocmpany were earrying ona trade of 
selling land and that the profits made therein 
were taxable аз insome. He was clearly of 
cpirion that any reference was unnecessary 
and that it shculd have baen refused under 
the last part of sestion5i (1), kut because 
of some change in the new Bill the matter is 
referred. 

On opening the case Mr. McDonnell for 
the Company stated that the whole question 
turned on whit was the business of the 
Oompa: y and tha‘, if 16 was the buying and 
sellirg cf lard, they would be Hable to be 
taxed. te E : 


The question of what was the business 
of the Company is apparently a pure question 
of fast, and the matter is one whieh is for 
the desision of the Revenue Authorities and 
the Revenue Authorities alone. The learned 
Government Advcoite thereupon raised the 
preliminary objection that this Oourt has 
no jurisdietion to hear the refevonse as 16 
was solely made on a question of fact on 
whieh the decision of the Revenue Authorities 


“was final, 


We have bean referred to eertain 
resent decisions in England оп this very 
point, 

In the first case, Ourrie v. Inland Revenue 
Commissioners (1), Rowlatt, J. went into the 
question whether on eertain faets Currie was 
carrying on a profession. He said: “Ido not 
think that that is a question of faet in this 
саке, I think I have all the faeta before me, 
and it is а question oflaw It isnct a 
question of degree or anything of that sort, 
as was the сазе in the Photographer's case 
i Cecil v. Inland Revenue Commissicners (9)? 
That desision went пр ‚оп appeal*, and 
Master of the Rolls said: "The firat point to 
be eonsidered was whether the question whe- 
ther Mr, Currie was or was not carrying on a 
profession was & question of law or fast.” He 
held that it wae a question of fact and that, if 
the Commissioners вате to а desisian on 
fact without applying any wrong prinsiple, 
then their decision was final, "Mr. Јавііве 
Rowlatt had thought that the facts were 
slear, and that 16 was, therefore, a question 
of law, Не did not agree that that was во, 
and that did not appear to agree . with 
Mr. Justice, Rovliti’s own judgment in 
Oecil v. Inland Revenue Commissioners (2) ”' 
Lord Justice Serntton said that "he must 
ecnsider the appeal from the point of 
view that if there were evidence from 
which the Commicsionera cculd have found 
that the two gentleman eoneerned were 
not esrryirg on professione, that was final, 
The Commissioners were the тин of 
fast, and he was not." 

Again ia баре Brandy Syndicate v. In- 


land Revenue Oommisstoners (3) Mr. Jostiea 
(1) (2620) 86 Т. L, R. 185, 89 L. J. К. B. 860; 
122 L. T. 621; 1 K. B 801. 
(2) 11920) +8 T, 1. R, 184, 
E (1921) $7 T. L. R. 38; 1 K. B. 64; 90 L. J. K. B. 
1 


%ее (1921) 87 T. L. R. 37; 90 Г. Ј.К, В, m 
2 K. В, 882; 125 L, T. 88.—[E4.] . 
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Rowlatt said: “Now in those oireum-. 
stances the Spesial Commissioners have 
held that they carried on a trade, and I 
think it is a question of fact, and I do 
not think that by giving .me all the 
evidense the Commissioners can make me 
determine the question of fact, Nor, in- 
deed, ean they give me authority to do so 
because they cannot give me autbority if 
I do not possess it by law, I think it 
is & question of fact and а question of 
degree, whish generally is & question of 
fast. I need not say anything morethan 
that, I am not prepared to say that there 
was no evidenee before the Commiscioneis, 
I think it is just one of those eases 
where there was evidense, 1 сап soncaiva 
people deciding the other way. I do not 
say whish way I should deside myself, 
But I certainly think there were materials 
on whieh they eould find as they did.” 
On appeal* Lord Sterndale, M. R., said: 
"Two points were raised, the first а апев- 
lion of faet, viv, whether the appellants 
were sarrying on a business,” and later 
he says: “She first question was cne 
simply of fact.” 

The eireumstarces of these two cases 
are very similar to the case of the Alhone 
Land Company, and 1 think there can be 
no dcubt that the Revenue Authorities 
having considered the facta stated orally. 
and in dccuments «ame to ва дсс'віоп es 
to what was the business of this Oomrany. 
That was a simple question of fact, and 
on that, ses it appears to xe, their deei- 
tion- was final lb is nob necessary for 
vs, and we kava nof, in. ny cpinion, 
power (o decide 'wbether their findings of 
fast were correst вісов they do not in- 
volve any question regarding the interpre- 
tation of ary of the provisions of this 
Aet. 

We had been referred to three eases 
decided in the Court of Exchequer, Seot- 
land, wherein apparently the learned 
Judges did sonsider matters sueh ав those 
involved in this rsferense. Two of those 
eaces were sonsidered by Mr. Justica Rowlatt 
in Cures cose (1), and, if they do support 
the argument that this is в quastion of 
Jaw and noi a queston of fast, we must 
take it that they have not been followed 


^*gee (1921) 87 T. L. B. 401.9) и.т, К B, 461; 
2.6 B 4)3, 125 GB, 193; 65 8. T. 877. —[ E] 
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by the Court of Appeal and that they 
should not be followed by пз. 

. Mr. MeDonnell urged that the question 
was whether the profits made by tbis 
Company were іпвоте within the mean- 
ing of the Ав. That ia an entirely 
different matter, and one that has not 
been referred 

It is admitted that the sole point for 
decision із what was tbe : business of the 
Company. Was it buyirg and selling land? 
There ia ро differenee between this ques- 
tion and the question whether ou eertain 
facta established Mr. Currie was sarrying 
on а business, 

The derision is a deeision on а question 
of fast. I am unable to see any reason 
for supposing that the Revenus Authorities 
have applisd any wrong prinsiples in de- 
siding this question, and, therefore, I would 
hold that this Court has no jurisdiction 
to deside the question referred, and that 
the Reference must be returned to the 
Ohief Controlling Revenue Authority as 
ineompetent, : 

Maise Kis, J.—I eonsur. 

Pratt, J.—I вопепг, 

8, р, 

Reference returned, 


——— M 


PATNA HIGH COURT. 

APPEAL Бом APPELLATE DicRER 

No. 317 or 199U. 

Jure 15, 1922. 
Present :— Mr. Juaties Coutts and 

Mr. Justice Das. 
Sheikh NABIJAN —Desvexpant— 

APPELLANT 
versus 
Musammat SAHIFAN AND OTHERS— 
PLANTAREA AND Musammat BIBI LATIFAN— 


DEFAN DANT — RESPONDENTS. 
Muhammadan Law—Dower—Widow in possession 
of her husband's property “in lieu ој dower"— Right 

of widow to alienate—Transferee, rights of. 


Where & Muhammadan widow is in possession 
of property belonging to her deceased husband 
“in lieu of dower” it is competent to her to sell 
ib witkout necessarily selling her right to receive 
her dower. Such a transfer conveys tothe trans- 
feree the right to remain in possession during the 
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widow's lifetime or until her dower or the pro- 
portionate part thereof corresponding to the prop- 
erty transferred is satisfied, 
Abdulla v. Shamsul Haq, 58 Ind. Cas, 833; 43 A. 
337; 18 A. L. J. 969; 2 U. P. L. В. (A.? 329, followed. 
Ali Bakhsh v. Allandad Khan, 6 Ind, Cas. 376; 82 
À. 55317 A, L. J. 667, relied upon, 


Appeal from a desision of the Distriot 
Jodge, Bhagalpur. | 

Mr. B. B. Saran for Mr, Parmeshwar Dayal, 
forthe Appellant. 

Mr. S, A. Sami, for the Respondents, 


JUDGMENT. 

Courrs, J.—The plaintiffs in this case sra 
the heirs of one Shaikh Wahid. The de- 
fendant No. 2 is his widow. The plaintiffs 
brought the suit for.resovery of possession 
of their sbare of the land after ejestment 
of. the defendants first party to whom the 
widow bad sold the land. The suit was 
dismissed in the Conré. of first instanca but 
on appeal to the District Judge this deoision 
has been set aside and the suit has Lesn 
decreed, The reason why the learned Distriot 
Judge haa deereed the suit is that the widow 
was holding the land in liéu of dower, that 
as she had no right to transfer the entire 
property to the defendants first party they 


have no tite, and, consequently, the plaintiffs: 


are entitled to a decree for ejectment, 

This desision is undoubtedly wrong. The 
position ie, as has bsen laid down by tkeir 
Lordships of the Privy Counsilin the ease 
of Ali Bakhsh v. Allahadad Kkan (1), where 
they observed in a similar ease that "the 
right is ore whish the widow secares as 
a ereditor for her dower and it is one to 
continue holding until her debt is satisfied. 
Sach arightis property and prema facie in 
the absenes of any law cr contrast to the 
eontrary it is property whieh is both herit- 
able and .transferable.” The present ease 
is on all fours with the сазе of Abdulla v. 
Shams.ul.Hag (2), in which it wai held 
“ chere а Muhammadan widow is in рсязав« 
sion of property belonging to her deceased 
husband ‘in lieu of dower’ it is competent 
ty her to sell it without necessarily 
‘selfing her right to reseive har dowar. Sueh 
a transfer conveys to the transferezs the 


. (1-6 Ind, Cas. 976; 82 А. 85); 7 A. D. J. 567. 
* (2, FS Ind. Cas: 888; 43 A. 127;-18. A. L.J. 969; 2 
-U. P, Ls В, (Ax) 829, : 
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right to remain iu possession during the 
widow’s lifetime or until the widow's dower 
or the proportionate part thereof eorrespand- 
iag to the proparty traneerrad is satisfied,” 
This is elearly the correct view of the law. 
І would acaordingly sat aside the desision of 
the learned District Judge ani would desree 
this appeal with eosts, Tha plaintiffs’ suit 
will stand dismissed, | 
Das, J. —I agree. 


R. N. 
Appeal eccepied. 


LOWER BURMA OHIEF COURT. 
Spucran Secoxp Civit, Aresar No. 298 
. or 1920. 

Deeember 19, 1921. 
Preseni: —Mr, Justica Pratt, 

. MA ZA AND OTHERS—— ÁPPELLANTS 

versus 


MA МІ AND отникв--- RESPONDENTA. 
Lower Burma Land and Revenue Act (LI of 1878). 
a. 56 (a) —BSale in arrears of land revenue—Fraudu- 
lent sale—Sale caused by ome co-owner—Remaining 
co-owner’s rights, whether  lost—Declavatory  suit— 
Jurisdiction of Civil and Revenue Courts, . : 


A sale for arreara of land revenue obtained fraudu. 
lently must be considered a private sale, inas- 
muchas it has the appearance of a sale for arrears 
of revenue but із, in its essence, & private aliena. 
tion. [р 638, col. 2.] і 

Nawab Sidhee Nuzur Ally Khanv. Rajah Ojoodhyaram 
Khan, 10 M. 1, A. 640; 5 W. В.Р. C. 83; 1 Suth. P. C, 
J. 635; 2 Sar. Р, С. J. 198; 19 E. В. 1076, relied upon. 

A co-owner of Innd cannot be allowed to use 
the machinery of the Revenue Sale Law to defraud 
other co-owners, and if he does so the Civil Courts 
are competent to declare that the result of his 
conduct is not to place a fraudulent purchaser in 
a better position than a buyer a5 a private sale.. 
[p 638, col. 2. 

Where one of the co-owners of land causes ib 
to be sold fraudulently for arrears of land revenue 
and buys it himself in the name of his sonata, 
nominal price, the remaining co-owners are entitled 
to have it declared by a Civil Court that they 
have nob lost their rights in consequence of the 
sale, but that all that has been actually sold is 
the interest of the defaulting co-owner. In such 
a case the Civil Court is not asked to determine 
the validity of the revenue sale or to setit aside 
and, therefore, its jurisdiction to grant the decla. 
ration sought for isnot ousted. [p, 688, сої, 1.] . 


Vol. LX Vil] 
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Deonandan Prasad v. Janki Singh, 89 Ind. Cas, 
ЗАб: 44 О, 5/73; 15 A. D. J. 164: 33 M, L, J, 203; 21 
О. W. N. 473: 1 P. L. W. 294; (1917) M. W. N,-2544 
95 2.1.7. 259; 21 M. D. T. 240; 6 1. W. 526; 19 Bom. 
L. R, 410; 44 I. A. 20 (P. C.) and Harendra Lal Roy 
Chowdhury v. Salimullah, 7 Ind. Cas. 21; 12 C. І. J. 
886, referred to, 


- Second appsal from the desision of the 


Divisional Judga, Tenasserim, revetsinz a 
desree of ths Additional Judge of the Sub- 
Divisional Court, Amherst, 

Mr. Dantra, for the Appellants. 

Mr. Kyaw Htaon, for the Respondents, 


JUDGMEN'T.—Plaintifis were оо owners 
with first defendant of certain undivided 
ancestral land, They sued fora deslaration 
of во ownership and other relief alleging 
that the first defendant Ma Za had fraudulent- 
ly eaused tbe land to be sold for arrears 
of land revenue and bad bought it herself in 
the rame of her son, the sesond defendant, 
for the ravenue due and ecsts. The Trial 
Court dismissed the suit holding that under 
Beetion 56 (a) of the Lower Burma Land 
and Revenue Act the Civil Court had no 
jurisdistion. On appeal the Divisional Oourt 
relying on the prinsiple enuneiated in Deo- 
nandan Prasad v, Janki Singh (1) and 
Harendra Lal Rey Chowdhury у. Salimullah 
(2), held that, as it was not scught to set 
aside . .the revenue sale, and the interests 


ot^ "Güvernment were in no way affeeted, the. 


Civil Uóurts hed jurisdietion to grant the 
declaration sought, 


Under sestion 56 (a) of the Land and 


Revenue Ast read with the preseding Beetion. 


no Civil Оопть may exercise jurisdiction 
as to questions as to the validity of a sale 
under sestion 47 of tha Act, The land in suit 
was sold under cection 47. The sole point for 
decision, therefore, is whether in view of the 
provisions of section 56, (а) the Civil Court 


has jurisdistion to grant the  deslaration. 


Bought. In both the ases cited by the 
Divisional Court the sales, 15 was sought to 
impugn, wars under the Bengal Land Revenue 
Sales Ast (XI of 1859). 


The case of Deo Nandan Prasad vw. Janki 


Singh (1) is not quite on all fours with. 


(1) 89 Ind. Cas. 346; 44 О. 573; 15 A. 1,7. 154; 32 
М.І, J. 206; 21 О, W, N. 473; 1 P. D. W. 294; (1917) 
M. W. N. 254; 25 С.І, J. 259; 2L M. L. T. 240; 6 L, 
W.626; 19 Bom. L. R. 410; 44 I, A.80 (Р, C.) 

* (2) 7 Ind, Cas. 21; 12 C. LJ, 888, 
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the present but is a valuable anthority, as 
it is throughont assumed by their Lordships 
of the Privy Council that a Oivil Couri 
has power to set aside a revenus sale on 
the ground that it has bsen obtained by 
fraud entirely irrespective of the provisions 
of seetion 33 of the Land Revenue Sales 
Ast. 

' Phe fasts in Harendra Lal Roy Ohow- 
dhwy v. Salimullah (2) ave similar to those 
of the suit under appeal, 

The proprietors ofa revenus paying estate 
delibirately made defcult in the payment 
of Government land revenue with the object 
that the land might be sold free of the 
interests of the tenure-holders under them 
and that they might realise the full value of 
the property undiminished by the incum- 
brances of the holders of the subordinate 
interests, acd fixed the purehüse aad the prise 
before the sale took place. 

The plaintiff, a tenure holder, endeavoured 
to prevent the sale by deposit of the arrears 
of land revanue, but without success. 


The tenure-holders appeal to the Com- 
missioner to reverse the sale but were again 
unsuccessful, 

They then filed a suit in Court for а 
deeree to set aside the gale orin the alterna- 
tive for a declaration that, ав the sale had been 
brought about by a conspiracy betweea the 
proprietor and the purchaser the latter had 
not acquired the rights. and privileges 
of a purchaser at a sale for arrears of 
revenue. ` 

It was not alleged in the appeal before 
the High Court that the sale was invalid by 
reason of any irregularity in its conduat. 


The pravisions of the Bengal Land Revenue 
Sales Ast regarding the jurisdiction of the 
Civil Court are not quite identical with 
section 56 (a) of the Lower Burma Lani 
and Revenue Act, Section 83 provides that 
no sale for arrear& of revenue shall ba 
annulled by a Court of Juatise, excep! on 
the ground of tis hating been made contrary to 
the provision of the Асі, and then only on 
proof that the plaintiff had sustained 
substantial injury by reason of the Ast 
and specifies a tima within which a suit must 
be filed. 

In the Burma Act there is no provision 
Tha 


wording "no Oivil Court shall exersisg 
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jurisdistion as to questions as to the validity 
of a sale," is wider than that of the eorrespond- 
ing seetion of the Bengal Ast, 

In the sase of Harendra Lal Rey Ohow. 
dhury v. Salimuliah (2) a suit to annul the 
tale would apparently not have lain under 
sestion 33 of the Land Revenne Sales Ast, 
The Oalentia High Oourt nevertheless grant. 
ed a deeree declaring that ths ‘purehaser 
at the revenue sale acquired merely the, 
status of а private purehaser, beeause the 
sale had been obtained by fraud. It does 
not asom to have bean suggested that the 
Court had no jurisdiction to pass sueh a 
дөөгоә, 

. The Privy Couneil decision in Naw.b Etdhee 
Nuzur Ally Khan v. Rajah O,oodhyaram Khan 
_ (8) referred to in Harendra Lal Roy Ohow- 
dhury v, Salimullah (2) is to my mind ample 
authority for the view taken by the learned 
Divisional Judge in the present appeal. 

Their Lordships held that, where a rale 
under the Revenue Law had been fraudulent- 
ly obtained, the ssle must be considered ав 
& private sale. 

Here plaintiff's esse' was that the frat 
defendant had taken advantage of the pro: 
visions of the Revenoe Law to have land, 
of which she was only “a part owner, 
fraudulently sold to her representative at a 
nominal price. 


' It is not alleged ihat the aetral conduet 
of the sale was irregular. . 

The Court is not asked to determine the 
validity of the revenue sale or to set it 
aside, 

What it is asked to dó is to declare 
that the eo-owners have not lost thoir rights 
in eonsequence of the sale, but that all that 
has been actually sold is the interest of the 
defaulting co-owner. T ? 

In other words that the purehaser is 
placed in the same position as a private 
purohaser. 

In view of the authorities to whieh re- 
ferencə has been made 1 do not thiok 


there is any reason to doubt thata Civil 


Court has jarisdietion to make suoh а deslara- 
tion, where a revenue sale has been ob. 


tained by fraud. The sale has the appear- 
ance of a sale for arrears of revenue but is, in- 


its essenoe, a private alienation. 


` (8) 10 M. I, A. 540; 5 W. R., P. О, 83; 1 Suth, P. C. 
J, 635; 2 Ват, Р, О, J, 199; 19 E, E, 1076, 


A ec-ownér of land eannot be allowed to 
use the machinery of the Revenue Sale Law, 
to defraud other eo-owners, and if he doas во. 
the Civi. Oourss are sompetent to deelare 
that the result cf his eonduat is not to 
placa a fraudulent рогоћавег in a better posie’ 
tion than a buyer ata private salo. 

The appeal will be dismissed with sosts, 

8. D, 

Appeal dismissed, 


LAHORE HIGH COURT, 
Отуп, Revision No 124 оғ 1921. 
. April 20, 1921. ; 
Preceat :—Sir Shadi Lal, Kr., Chief 
: Justioa, 1 
AHMAD JAN —Duraenpint—Paritiosen 
versus ; 
Tas SINGER SEWING MAOHINE ^ 
COMPANY or RAWALPINDI— 
Prar T FR —RISPONDENT3 MTS 
Contract Act (IX of 1872), s. 108, Етсер. 1—Hirer: 


of goods with opti of purchase—Option not exercised 
—Sale—Purchaser, liability of. 


Where the hirer of goods with the option of 
purchasing the same, sells the goods without: 
exercising that option, the purchaser is liable in 
trover to the owner, and cannot invoke in aid) 
ihe provisions of Exception «1 to section h8 of 
the Vontract Act even though he acted in perfect 
good faith, 


. Greenwood § Оо v. Holqueite, 12 B. L, К: 42; 20. 
W. В. 467, Singer Manufucturing Company of Lahore,” 
v. Niaz Ali, 46 Ind. Cas 888; 54 P, В, 10.9; 144 P. W. 
В, 1918, Helby.v. Matthews, (1895) A. О. 471 ab p. 475; 
64 L, J. 0 B. 465; 1! R. 232; 72 D, T. 84l; 43 W. Re 
561; 60 J. P. 20, followed, 

Framjee v. Megregor, 27 P, B, 1902; 81 P, L, R. 
3902, distinguished, ( 
~ Petition, under section 25 of Act IX of 
1887, for revision of а decree of the 
Maunsif, First Ulass, with powers of a Jndge,' 
Small Cause Court, Rawalpindi, dated the: 
29th July 1920, 

Mr. 8. A. Bazaq, for the Petitioner, a 

Mr. M. Obedulla, for the Respondents, 

JUDGMENT,—Oae Mrs. Fuge hired: 
from the plaintiff a sewing machine with: 
an option to purchase it, bat before exer. 
cising that option ahe sold the machine, 
by publie auction to the defendant. 1% 
is perfestly clear that the defendant can- 
not invoke the provisions of Excaption 1 
to sestion 108 of the Indian Contract Aot; 
and that he is liable in (rover to the 
plaintiff although ho aeted in perfest good 
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faith. If any ‘adthorify ou the subject is 
required, I would refer to Greenwood S Co. v. 
‘Holquette (1) and Singer Manufacturing Com- 
pany of Lahore w.. Niaz’ Al (2). See also 
Helby v, Matthews (3). Тһе judgment in 
Framjee v. Megregor. (4) eited on behalf of the 
defendant is поё on all fours with the present 
саве, and the correetness of the rule laid 
down tbercin is open to question. 
- The deeree passed by the lower Court 
in favour of the plaintiff is, therefore, 
correst, and the faot that Mrs, Fuge bas 
not been impleaded es a defendant does 
not absolve the petitioner from his liatil 
ity to the plaintiff. Accordingly I dismiss 
the applisation for revision with eosts. 

ҮҮ, C, А. 
| Арсен dismissed, 


(1) 12 B. L. R. 43; £0 W, В. 467 
i 46 Ind, Cas, 888; 54 P. R, 1919; 144 P. W. R. 


P) (1895 A. C. 47U ab p. 475: 64 L, J. Q B, 465; 
ut 232; 72 L. T. 841; 48 W. В, 561; 60 J, P, 20. 
(4) 27 P, R, 1902; 81 P, L. R, 1902, · 





OALOUTTA HIGH COURT. 
Letters Parert APPEAL No. 39 or 1919. 
July 19, 1921. 

Prosént :—Justise Sir Asutosh Mookerjee, Kr., 

Е and Mr, Justice Panton, 
ABDUL HOSSAIN „нр OTHERB—: 
PELAINTIFFS— APPELLANTS ' 
CETEUS | 


: AFSARUDDIN AND OIHE«S—DRFENDARATS 


— RESPONDENTS. 

` Landlord and tenant—Kabuliyat, construction of — 
Stipulation making tenant liable for rent in case of 
encroachments--Landlord, whether precluded from 
suing for ejectment, i 


` Where a kabuliyat contains a clause that if upon 
a survey made by the landlord it is discovered 
that the tenant is in possession of an ares of land 
in addition to that comprised in the kabuliyat, the 
tenant: shall be liable to pay additional rent, the 
intention is not that the tenant is at liberty to 
annex adjoining land of the landlord, and thereby 
to create a tenancy in his favour in respect of 
such land even against the wish of the landlord, 
the object of the clause is to make the tenant 
liable to pay additional rent for the additional area 
if the landlord so desires. The landlord can still 
elect to treat him ав а trespasser and sue him in 
ejectment, [р. 640, col.1.] 


Letters Patent Appeal against the judg- 
ment of Mr, Justioe ‘Walmsley, dated the 
10th February 1919,in Appeal from Appel 
late Deeree No. 811 of 1917, reported as : 0 
Дра, Ове, 314, reversing that of the Distriot 
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Judge, "Dipperah; dated the 3156 March 1917, 
reversing that of the Munsif, Comilla, dated 
the 24:h July 1916. 

Babu Upendra Kumar Ray, for the Appel. 
lants. 

Babus D. L. Khasigir and Bira; Mohan 
Moiumdar, for the Respondents, - 

JUDGMENT.—This is an appeal under 
slause 15 of the Letters Patent from the 
judgment of Mr. Justise Walmsley in a suit 
for ejestment. The disputed land is claimed 
both by the. plaintifs and the defendants as 
tenants under the same landlord. On the 
104Ь Ootober 1912, the defendants exeanted a 
kabuliyat in favour of the landlord in respect 
of a defined area. On the 12th January 1914 
the plaintiffs exeauted a kabulzyat in favour of 
the same landlord, also in respest of а defined 
The ease for the rlaintiffa was that 
the land in dispute was comprised within the 
boundaries of their tenancy and that the 
defendants bad unlawfully kept them out of 
possession thereof. The defendants resisted 
tke elaim on the ground that the land was 
comprised within the ambit of their tenancy 
and that as their tenancy was earlier in 
point of time the plaintiffs bad aeqnired no 
valid title thereto. The Court of first in- 
stance eame to the eonalusion that the land 
was comprised within the tenancy of the 
defendants and dismissed the suit. Upon 
appeal the District Judge came to the eon- 
clusion that the land was comprised nob 
within the tenancy of the defendants but 


. within the tenancy of the plaintiffs and 


accordingly deereed the suit. On second 
appeal to this Court it was contended that by 
virtue of the terms of the kabuliyat of the 
defendants they had acquired a good title ta 
the disputed land as tenants even though 
it was situated beyond the ambit of their 
tenancy. ln support of this position re- 
lianse was plased upon the following clause 
in the kebuliyat; "It the lands in my 
possession be surveyed at the instance of the 
landlord J shall abide by the same and І 
shall take settlement at the rate then 
prevailing of sll exsess lands of whatever 
kind, found to be in my possession as a 
result of that Survey, whether lying inside 
or outside the boundaries mentioned in the 
kabuliyat and shall also pay the rent at the 
aforesaid rate for the period during | which 
lands in exeess of the lands mentioned in 
the kabuliyat hava been enjoyod seerotly,” 
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The contention of the defendants-respondents 
ja that the effest of this clause is to entitle 
them to encroach upon the adjoining waste 
of the landlords and thereby to- create a 
tenaney in their own favour in respect of 
auch lauds, even against the wish of the 
landlord. In our opinion, this eontention 
cannot possibly ba sustained. 16 was pointed 
vut by this Coart in the case of Ishan 
Ohandra Mitter v. Raja Ramranian (1), 
that if a tanant enoroashes upon the ed- 
joining waste of his :landlord, the land- 
lord is entitled to trast him either as 
а trespasier or as в tenant. If the landlord 
treats him as a frespasser, the landlord is 
entitled to sue bim in ejestment within 12 
years frcm the date when ha bacomes aware 
of the ensrcachment. If the landlord treats 
him asa tenant, then he becomes liabls to 
psy additional rent, The objest of tha clause 
in question was to make the tenant liable to 
pay additional rent for additional area, should 
it be discovered upon measurement that he 
had secretly taken possession of cush land 
вв was not comprised within the ambit of 
‘his tenanoy. 
to annex the adjoining land and retain posses- 
sion thereof against the wishes of the land: 
lord. We are unable to hold that anything 
had happened between the 10th Ostober 1912 
and 12th January, 1914 which made it im- 
possible for the landlord to grants tenansy 
in respect of the disputed land to the plaint- 
iffa, 

The result is that this appeal is allowed, 
the judgment and deeree of Mr. Justice 
‘Walmsley set aside and those of the District 
Jadge restored, This order will sarry costs 
both here and before Mr. Jurtioe Walmsley. 

Ww, C, А, * 

f Apreal allowed: Suit decreed, 
. (1) 20.1. J. 125. 
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LOWER BURMA OHIEF COURT, 
Отут, MrsosLLANROUS ÁPPLICATION No, 45 
or 1921. 

December 12, 1921. 
Preteni;— Mr. Justice Pratt, - 

Tan COLLECTOR or RANGOON— : 
APPLICANT 
véeraus 
-ABDUL RAHMAN SIROAR sr uis Agent - 
ABDUL НАКІМ — RESPONDENT. 
“атр Act (П of 1899), s, 35—Document bearing 
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COLLECTOR OF RANGOON Ø, ABDUL RAHMAN SIROAR, 


The clause did not entitle him , 
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one anna atamp held to be bond—Deficiency in stamp 
duty—Document, whether to be taken as unstamped- 
or insufficiently stamped— Fiscal act—Interpretation. 


For revenue purposes a document should not 
be considered as wholly unstamped, when as в 
matter of fact it bears:a stamp, though of a 
wrong kind. [p. 641, col, 1.] 

So long as the Government has received the 
value for its stamp, itis immaterial for the pur- 
pose of calculating the stamp duty due under the 
proviso to section 85 of the Stamp Act what is the 
nature of the stamp that has been used on the 
document. [р. 641, col, 1.] | 

The law ought to be interpreted as simply as’ 
possible, and when а documentis stamped though’ 
wrongly and inadequately it is to the ordinary 
person insufficiently stamped, bui aot unstamped.. 
[р, 641, col, 2.] 

Where a document, intended to be a promissory: 
note, and bearing a опе anna stamp, is .held to be 
a bond, for the purpose of calculating the deficiency 
in stamp the document should not be considered 
as wholly unstamped but only as insufficiently 
stamped. [p 641, cols 1 & 2.] К 

Reference under Stamp Act, section 50; 15 М. 259; 
b Ind. Dec. (м.в.) 532 and Reference under Stamg 
Act, section 46,8 M, 87; 8 Ind. Dec. (N, s.) 61, 
not followed. 

The Government Advosate, for the Appli- 


ogni, | 


JUDGMENT.—This is ап applieation 


‘under section 61 of the Indian ‘Stamp Aot 


by tbe Collector of Rangoon to resord a 
deelaration that a dooument stamped with 
а one anna stamp which. was in reality a 
bond-was liable to а duty of Rs. 2-8.0 anda 
penalty of Rs.. 25. ‘The dosument was 
intended apparently ёо ba a promissory-note 
but was attested and not payable to bearer 
or order, " 


The Additional Judge of the Small Cause 
Oonrt rightly held that the document was а 
bond and impounded it. : 

The Judge also correctly assessed the duty 
to which it was liableas Б. 2.8.0. 

Making allowance for the value of the 
adhesive one anna stamp already on the nota 
the Jadge proseeded to levy Rs. 2.7.0 as 
defisient duty.and fiva times ils value ава 
penalty under вәв(іоп 35. ; 

Under that section as the deficiency 
multiplied by ten was above Rs, 5 the Judge 
was bound to levy a .penalty of ten timed 
the deficient duty. 

The wording of the first proviso Бэ rection 
35 is "any such instrument not being an 
instrament chargeable with a duty of one 
anna or half.an anna only, or & bill of 
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exchange or a promis&or y:note, shall, subject 
to all just exceptions, be sdmitted in évideuse 


on payment of the duty with whish the same . 


is chargeable, or, in the cose of cn instrument 
d ineuffictently: stamped, of tho amount required 
fo make up such’ duly, together with ‘a 


-penally of five rupees, or, when ten times. 


the. amount of the proper duty or deficient 
portion thereof exceeds five rupees, of a 
-sum equal to- tei times ruch daty ‘or 
portion." , 

The Jadga, who levizd ihe penalty, was 
obviously of opinion that sredit must be 
-given for the valua cf the one anna stamp 
improperly. affixed and that the insirumsnt 
- must be {reated as improperly stamped and 
notione' as .nnstaped. 

I am asked by the Government ГОРЯ 
to hold бр Ње authority of the Madras cass 
reported as . Refererce under Stamp Act, 
section 50 (1) to bold thatin calsulating the 


‘stamp duty the one апра: stamp ought not ` 


. to be taken into calsulation, 

The case follows the previous dasision, of 
“the same Осъгь іп " Reference under Stamp 
Act, section 46, (2).” . In the former ease a 
, promissory noie (whish, аз in this ease, 
. was held io be а bond) was written on kundi 
.paper with an impressed label of two arnas 
‘affixed. | 

"A Pall Bapch of the’ High Court held that 
ithe Stamp the, doaument bore-..was not. a 
stamp which was proper for sueh an inatru- 
r- ment, -and that the instrument. should have 
:beeu treated as unstamped.. 

No -reason ‘whatever was given for this 
‘decision and Г do not feel: bound tò follow 
it im a reference under gestion 61 of the 
‚ present Aet. { 

I confess J do not.rce: why for ravenue 


purposes а босі терь should be eonsidered to 


be wholly unstamped, when, вв a matter, of 
fact, it bears в stamp, merely hesause that 
atamp happens to be of the wrong kind, , 

^ Phe proviro tò section 35 already quoted 
.maljés'allowane for the valus of the etainp 
in: the ‚база of insuffisiently stamped docu- 
‘manta. . 
"So lobg as the (генө has reseived 


the-value for its stamp; it'ie'to my mind. 


immaterial for the purpose of ‘ealeulating 
the stamp duty.due under the, proviso: what 


(1) 18 М, 259; 5 Tàd, Das, (d ) 582, 
(2) 8. M, 87; 3 Ind. ео, (®‹в,) 61.” 


^al 


: iNbtÀK CASES; 


' ‘hate Judge, Bennrés, 


BAL 


„is the natura of the stamp, that. has been used 


on the dccument, › 

From а -sommon sense point of view a 
duty of one anna has been paid, and ‘the 
total stamp -duty leviable being Rs. 2 iu 
there is a deficiency of Ra. 2.7.0. 

The law ought. to ba interpreted an 
simply as possible, and whena document 
is slam ped, though wrongly and inadequately, 
it is to the ordinary person insuffisiently 
siampsd, but not unsiamped, ; 

The amount at issue is not largebut in 
view of the wording of section 35 proviso 

а) I am no$ prepared to xesord a declaration 
that the whole duty of Ra, 2-8-0 and penalty 
of ten times that amonnt must be levied, 
when the document baars a one anne stamp 
and there ig no reason to suppose it was not 
stamped bona fide under the belief that it 
was a promissory.noíe 

І deslare that the dosument in question 
ought not to hava b3en admitted-in evidence 
without the payment of a penaliy of 


‚Ва, 24.6.0. 


A вору of this declaration together with 
the instrument impounded will be sent to 
the Oollsetor under section 61 (3), 


8.'D, 


Order accordingly. 


. ALLAHABAD HIGH OQURT. 
Озү Revision No. 126 ор 1921, 
Msy 5, 1922. 
Prosent :— Mr. Justice Piggott and 
Mr. Justice Walah. 
. KANDHAIA SINGH—DzrzxpANT 
— APPELLANT 
versus 
Musammat KUN D AN—PLAINTIgF— 
RssPONDENT, 
Rcvision— Order granting leave to ste as pauper, 


An order admitting an application for leave ta 
sue tn forma pauperis in not opon to revision, 


“бий revision from an onder ‘of the Subordi. 


3. 


`@49 
EHUBI МАЕТОН v, LACAMI D43, 
“Mr, Darga. Oharan Baneri, for tho Appli- 
cant. 
‘Mr. Kailas Nath Katju, for the Oppcaite 
Party. . PEU 
JUDGMENT.—We are egreed that no 
application in revision lies against.an order 
sdmitting an application fcr leave (o cue in 
forma pauperis, У. 
We dismiss this apy l'eation with «ost-. 
У, 0, А, аг 


Application й missed. 


“ PATNA HIGH COURT, 
: FULt BENCH. 


Sscónp Civit Aprrara Nos. 433 то 437 AND 
T e £020r 1917, 
‘ June 19, 1922, . 
Frescnt ;— S'r Dawson Miller, Kr, Chief. 
Justite, Justise Six B, К, Mnllick. Kr,, 
and Justice Sir Jwala Prarad, Kr., ` 
KHUBL MAHTON ann ANOIBER— 
APPElLAN:8 IN No. 483, 
SOUKHI MAHTON AND ANOIHER— 
APPELLAN;8 :N No. 434, 
Lala SHAM GAL AND OTHERS— APPELLANTS ' 
JN No 425, 
Musammat DEBATI KUMRI AND ANOTHER— 
AFPPALLANT: IN. No, 436. 
Musammat BOHARI акр OTHERS— 
APPELLANTS In No, 437, 
* SHAH FAHZANDC-— APPELLANT 
. зи No. 509 
i 167548 
Malunth LAOHMI DAS anp отнанв 
Ахр 
BHADAT SAO and отевьв— RESPONDEZNTE 
IN No. 473 
AND 
Mahanth LAOHMi DAS ¿Np ornzns 
Ў AND 
Musammat BIBI ANIZ BANO ANDOTHERS— 
. RESPONDENTS IN Nos 484, 485 486, 437 
Y - ots AND 50+, ; Р . 
Bengal Alluvion and Diluvion Regulation (XI of 
. 4826), 8. 4, interpretation and application: of — 
Riwer-bed property of, landlurd—Accretion—Landlord 
pnd tenant, rights of, 
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Held, by the Full Bench :—Olauso 1 of section 4.of 
Bengal Regulation ХІ of 1845 applies whether the 
river, out of the bed of which accretions have 
been formed, is the private property of an indi- 
vidual or the property of the Crown. . 

Per Dawson Miller, C. J.—The section applies in 
all cases where the tenant claims, as an increment 
to his tenure, lands gained by gradual. accession 
from the recess of theriver, the property of his 
landlord, and, except in the case of в claim by 
the superior landlord, the section is not confined 
to lands which are the property ‘of the State. 
Lp. 647, col. 2.] 

Clause 1 of section 4 applies both to the case of 
a superior landlord, who holds from the Crown, 
and to the case of the holder of a subordinate 
estate or tenure holding from a landlord inter- 
mediate between himeelf and the Crown, and to 
be limited in each case to accretions from the 
lands of the person from whom he holds and to 
whom revenue in the one case and rent in the 
other is payable. In the case of a superior land- 
lord the person from whom he holds is the Crown 
and no one else. In such a case it is only where 
the Crown is tho proprietor of the accreted lands that 
the section comes into cperation. То permit a land- 
lord to acquirein this manner a proprietary right in 
the land of his neighbour, with whom he has no re- 
lationship such as that of a tenant to his landlord, 
would be going outsidé the scope and intention of the 
section and permitting what, in- effect, would be 
confiscation of another man’s land. This consider- 
ation, however, does not apply where the claim 
is by a tenant against the land of his landlord, 
a claim which by the proviso to the first clause 
of the section is limited to a right of. property 
similar to that possessed by the tenant in the 
tenure to which, the land. may become annexed, 
and which, by the same proviso, carries with it 
the рне to рву an increase of rent, [p. 646, cols. 
1&2. t 


Per Mullick, J.—The Regulation does nob provide 
for islands in a large and navigable river the bed 
of which is the property of an individual or those 
in & small and shallow river the bed of which-is 
not the property of an individual. [ p. 648, col, 1.] 

As for proprietary rights in accretions, clause 4 
read with clause l provides for a small and shallow 
river the bed of which belongs to an -individual 
and clause 1 for a largo and navigable river the 
bed of which does not belong to an individual, 
There is no provision for a large and navigable 
river of which the- bed is private property. 
[p. 648, cols, 1 & 2.] ; 

With regard to the rights of tenure-holders and 
raiyats, clause | deals with rivers of all classes 
and is subject to no words of limitation or res. 
iriction. Therefore, an accretion thrown’ up along 
the frontage of a raiyati holding on tlie bank of 
any river the bed of which belongs to his land. 
lord.would be an increase to the: holding and 
would be held as such. [p. 648, col, 2,] 

The Regulátion is not exhaustive. It is subject 
to the rules of equity.and justice. Гр, 648, col, 2.] 


In India the presumption is that the bed of a 
large and navigable river belongs to Government, 
which ocoupies hore a position which is fundme 


oor 
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mentally different to that whioh it occupies in 
: England. Here Government is tho owner of the 
soil of the country and has all the rights of a 
proprietor. The bed of a navigable river is not 
the public domain in the same full sense as in 
& country where all land which is not private 
property vests in the publicand is held by Govern- 
ment as a mere trustee. If in these circum- 
stances it is not inequitable to give the adjacent 
proprietor and raiyat land which has accreted out 
of the river-bed and is the property of another, 
- why should it be inequitable to give a raiyat an 
interest in a river-bed belonging to his landlord 
which has accreted to his holding and for which 
he will pay rent. In both class of rivers the pro- 
prietor will pay Government revenue for the асоге- 
tion, and compensate himself by takirg rent from 
his tenants. There is no question of any confisca- 
tion or taking away. [p 649, col. 2] 


The ordinary rule of conveyancing is that а 
grant or lease of land abutting on a river by а 
person who is in a position to part with the soil 
is presumed to pass half the adjacent bed of the 
river without any reference to the instrument of 
grant; even where there is no grant -the lessee or 
tenant is entitled to claim the benefit of the pre- 
sumption. In the absence of contract or proof 
of a re-formation im situ, an occupancy raiyat in 
India would also be entitled to claim the benefit of 
this presumption. [p. 649, сої, tł; p 650, col. 1.] 

‘Per Jwala Prasad, J.—Olause 1 of section 4 is а 
general one and applies toall kinds of rivers, and 
lays down the principle upon which the rights to 
the н thus gained should be determined. [р. 680, 
col z, 

Though the primary object of the Regulation was 
to provide rules for determining disputes between 
the riparian proprietors, yet it has, as a matter 
of fact, dealt with the rights not only of pro- 
prietors but also of subordinate tenures. In faot, 
the Regulation seems to' deal with disputes of all 
kinds, as is expressly declared by clause fifth of 
section 4, It appliós not only to disputes between 
the riparian proprietors but also to cases where 
no riparian proprietor is concerned and the dispute 
is between the proprietor and his tenant on the 
same side of the river. Гр. 651, col, 2.] 


Lopez v. Muddun Mohun Thakoor, 13 M. I. А. 467; 
14 W. R. Р.О. 11; 5 B. L, В. 521; 2 Buth. P. O. J. 
886; 2 Sar. P. О, J. 594; 20 E. В. 625, Brahmanand 
Singh v. Dund Bahadur Singh, 56 Ind. Сав, 344; 1 P. 
1, Т, 229; (1920; Pat. 245; 2 U. P.L. В. (Pat.) 111 
and Puri Dass v. Kanhu Behera, 88 Ind, Cas, 185; 1 
P, L, J, 686, explained, . 


Ramanath ‘Thakoor у. Chundernarain Chowdhry, 
14 W R. P, О. 12, Mohini Mohun Doss v, Juggobundoo 
Bose, 9 W. R. 812, Dwarkanath Roy Chowdhry v. 
Dinobundhoo Singh, 15 W. В. 461, Jugdish Chunder 
Biswas т. Ohowdhry Zuhoor-ul-Hug, 24 W. В. 3:7, 
Attimoollah v. Shaikh Saheboollah, 15 W. B. 149, 
Bhuggobut Pershad Singh v, Doorg Bijoy Singh, 
16 W. В 95; 8B. L. B.78, Gourhari Kaiburto v. Bhola 
Kaiburto, 21 ©. 288; 10 Ind. Dec. (х. в.) 787 (Е. B.), 
Mahadeo Pershai v. Mathura Tanti, 6 Ind. Cas. 
723, 11 O.L.J. 148, Gobinda Hota v. Kristapada 
Singha Babu, 45 Ind, Qas, 929, discussed, 
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Srinath Roy v. Dinabandhu Sen, 25 Ind. Cas. 467 
42 C. 439; 18 0. W. N. 1217; (1914) M. W.N. 654; t 
L. W. 783; 16 M. L T. 319, 12 A. L. J, 1193; 20 C, L. 
2.385; 16 Bom. L В. 90 ; 411. А 221 (P 0.), Lachmi 
Narayan Lal v. Maharaja Kesho Prasad Singh, bz Ind. 
Cas. 147; 6 P.L. J. 1; (1920) Pat. 10^, Attorney 
General v. Chambers, (1869) 4 De G. & J. 65 at p. 
71; 5 Jur. (N. 5) 746: 7 W, В. 403; 124 R. Е. 149, 45 
Е. В. 22, Foster v. Wright, (1878) 40. P. D. 438: 49 
L J.O. Р. 97; 44 J. P. 7, Thakurain Ritraj Koer v. 
Thakuraim Sarfaraz Koer, 2 O.L. Ј. 185; 9 C. W, М, 
889; 27 A. 655; 2 A. L. J. 623; 8 О, О, 293; 7 Bom. L, 
R. 872; 15 M, L J. 349; 32 I. А. 165; 8 Sar. Р.С. 
J. 878 (P. O.), Dataram Nath v. Eshwn Chunder Law, 
11 W В. 116, Bhageerattee Dabea v. Greesh Ohunder 
Ohowdhry, 2 Hay 641; Sheogoolam Teewaree ,v. 
Faqeera Misser, + Agra H. О, Rep. 400, Nogender 
Chunder Ghose v, Mahomed Esof, 18 W. R. 118; 10 
B. L, В. 406; 3 Sar, Р, O. J. 151 (Р, О,), referred to. 


Appeal against the decision of the Sub. 
Judge, Firat Court, Monghyr, dated the 
29th January 1919, confirming that of the 
First Munsif, Bagusarai, dated the 13th May 
1918. 

FAOTS appear from the following 
Order of Referense made, by Mr, Justica 
Jwala Prasad and Мг, Justicy Das on the 
22nd Marsh 1922. 

Das, J,—The plaintiffs, who, are the ree 
spondents before us, are the landlords and 
the defendanta the tenants, The suits ont 
of whish these appeals arise were suits for 
recovery of possession of eertain lands, These 
lands formed the bed of the river Gandak 
and same out of the water only. resently. 
The. plaintiffs’ sase ir, that the lands which 
ara the subjest-matter of the dispute belong to 
them and that, though they sould not exer- 
siso any proprietary title over them while 
they were eovered with water, they are now 
entitled to them аз the water has receded, 
The defendants did not dispute the proprie» 
tary title of the p'aintiffe, but they based 
their elaim upon sestion 4 of Regulation 
XI of 1825. Their case is that they are 
entitled to hold these lands as an aesession 
to their holdings. 

The lower Appellate Court pointed out that 
the defendants did not dispute the ease of 
the plaintiffs that the bed of the river 
belonged to them and, being of opinion that 
the lands were not formed by slow and 
gradual accretion of the river within the 


` meaning of -slanse l, sestion 4, of Regula. 


tion XI of 1825, decreed the plaintiffs’ slaim. 
On appeal to this Oourt, it was argued that 
the lower Appellate Court was under tha 
impression that, in order to bring & ease with. 
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in slause 1 of seotion 4 of the Regulation, it 
was nessescary to establish that the asaretion 
wes impereoplible, acd that, as that view 


can no longer ke maintained in view of : 


the decision of ihe Judieial Commitlee iu 
` the case of Srinath Roy v. Dinabandhu Sen 
(1), the decree passed by the lower Appollate 
` Court could not be sustaineJ.  Waasseded 
“to the argumsnt urged on behalf of tho 
`врреПапёв and we remanded the ease to the 
‚ Jower Appellate Court to return ita finding 
“tó this Uour& on the jssue, "Have the 
lends in’ suit been gained to the holdings 
of the defendants by gradual всоғвѕїоп 
"from tbe recess of {һе river Gandak 
as contemplated ky Regulation XI of 
1E25.?" The lower Appellate Court bas 
snswsered the question in the affirmative. On 
the finding arrived at by the lower Appellate 
Court which, it may Eo pointed out, is a find- 
ing of faet snd, therefore, binding on us 
jn second appeal, the appellants are entitled 
' < to succeed. 
т [t was, however, argued by Mr. Hasan 
Imam that, 16 being admitted that ibo.bed 
of the river belongs to the respondents 
thereia in fect no care to betried under 
: elause 1, ceation 4. cf the Regulation. He 
relies upon the decision of the Jrdicial Come 
mittee in Lopes v. Muddun Mohun ‘thakocr 
(2) andon the беаівісп of the this Court. in 
‘Brahmcnond Singh ч. Duxd Bahadur Singh 
(8). The aprellante, on the other hard, 
rely -npon the deaision .of this Osurt ia 
Puri Dots v | Kenhu Behera (4). There is 
elear!y a ecríliot between the decisions of this 
Court, 16 was Jaid-down in Furi Dose v. 
Kanku Behera (4) that section 4 of the 
Regulation was .not Hmited in its applisa- 
tion to’ a : river the bed of whieh is the 
property oi the Crown. That was a eneg 
where the plaintiffs claimed to bein pessession 
-of the land in dispute as an aceretion to their 
ratyctt boldirgs. The landlcrds who were the 
‘defendants mainiained that the river.out of 
‘the bed of which the acerelions were alleged 


- (1) 28 Ind, Cas. 467; 42 C. 489: 18 C. W. N. 1217; 
. (1914) M. W.N. 604. 1 L.W. 738; IG М.І. T. 319; 
“12 A. È. J. 1193; 20 0.1. J, 886; 16 Bom. D, R. $01; 
741 TA. 221 (P. C.). š 

(2) 13 M. I. A. 467; 14 W. R. P. C. 11; БВ, L, R. 
.52]; 2 Suth. P. C. J.386; 2 Sar, P,C,J. £04; 20 E, 
‚ В. 625. 

(3) F6 Ind. Cas 344; 1 P.L, T. 220; (1620) Fat, 
'245; 2'U, P. L, R. (Pat.) 111. З 
"UE Ind Cas: 186; 1 P. L, J. 626, . . 
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to have formed being their private properly, 
rection 4 of the Regulation did not apply. 
Their argumant wae, that seation 4of the 
Regulation: applied only to a ease where the 
bad of the river wes the property of the 
Crown. The learned Judges took the view 
that thera wasno authority in support of 
the contention put forwerd on bahalf of 
the landlord and they came to the conclusion 
that, notwithstanding tke faat that the bed 
of the river was the property of the landlord, 
the tenants could still claim title to ‘the 


‘lands which formed the bed of the river 


ав on scaretion to their rciga!? holdings. . 
This view was not sesepted in Brah. 
manand Singh v, Dund Bahadur Singh (3). 
Tt was pcinted aut in the latter sase that tbe 
decision of the Judicial Committee in 
Lepoys case (2) was an anthority for ‘the 
propssition tbat cestion 4, alauce (1) of tha Re- 
gulaticn applied fosaces of gradual aceescion 
frem public domain or territory, e, g., river 
or eca belonging to ike State, and did not 
refer to land eonfiecated from another's private 
property, and that section 4 had no application 
where the acsreted land in dispute was 
shawn ta have re-formed on its identifisble 
tite. Jt war, however, not necessary to-deside 
the exact point in Brahmanend Singh” v. 
Daund Bahadur Singh (8). I wasa party to 
tha decision in Brahmanand Singh v. Dund 
Bohadur Singh: (3) and I adhere to the view 
whish I expressed inthe ente, There being 
a elear corflist between the two desisious to 
whish I have referred, 16 seems to me that the 
matter must be referred (о tke Full Bench 
forits decision. “The point whieh I desire 
to refer to the Foll Berch is this ; Эден 
ciauee 1, testion 4 of Regulation XI of 1825 
apply to a ‘case where {һе river out of the bed 
of which the acerstiors bave formed is tha 
private property cf an individral and not the 
property of ths Crown? 

Swata Prasan, J.— 1 agree. 

Mesars. 8, Ahmad ard S. M, Tahir, for the 
Appellants. 

Merere. Я, imemard О. О. Das, for the 
Respondents, 2 

JUDGMENT OF TER FULL BENCH, 

Misr, О. J.— The only question for 
determiration in these appeals ir, whether. tba 
appellante, who nre tke tenanta сї таан 
holdingas abutling on the river Gandak, are 
entitled to poeegesion, ss an ircrement ta 
their holdizgs, of oertain lande adjasent 
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themeto, which. have been.gainsd-by gradual.. The -Munsif.before whom the saita were 
accession. from. the..bsd of- the. rivor, or. tried  pásssd a decree in, favonr of the 
whether the respondente, their landlords, landlords. on the ground that there had 
who. have- the, proprietary interest in the bem, no gradual асеәзвіоп within the 
bed.. cf the. river as well өз. in, theappel- messing of tha Regulation. Но was of 
lants’ holdings, are entitled to kras pos. opinion that to bring 16 within the section 
ваввіоп,, the. ssesssion. must bs bg gradual, slow 


The determination of the question. must: and · іпрехое 251019: тгапв, aud, further, . 


depend, „проп the.eonstru:tion, ёо Ње. placed — that to permit.. tho tenants fo  asquira an 
upon, the , first elauge .. of ssetion 4-0? Bangal . interest. in, the lands of thair landlords 
Rogulation XI of.1825; known as, the- Bangal would. ba- destrostiva of the rights of 
Alluvion. and : Diluvion: Regulation, It is private. property and sontrary to the 
the’ -appellants? saso that. the Regulation · decision of tha. Jadisial Commitize in Lopss 
entitles them to в ratyoti interest. in.the . v. Mu2dun Mohun Thatoor (2). 


lands, cf their landlords, asquited.in the On appeal to the. Subordinate Juigs the . 


manner : stated.,uvon-paymant of additional. Munsif’s desision was affirmed ead the appeal 
rent, "The.re:pondents,:on tha other hand, dismissed.. 

contend .. that. the Rogulation. has. no Oa se30ad apperl to thia Court the lerrasd 
aprlieation. except. in eases where.the bed Jadgei before whom it was heard. held 


ofthe river ont of .whieh the lands.have that.the view thatthe aesretion should be. 


emerged is the propecty of the State. impsrespiible, in order to bring it within 
' The, first olauce of cestion 4 of the..Regula-... the, Regulation could no longer be main. 


tion reads. as follows :— tained in., faca of tha  desision of the. 


4. First. ‘When-land may, be. gained. by. .Judisial.. Committee, , in Srinath Roy v. 


eradiel acc3esion, whether. from tke resess. Dinabandhu Sen(1), a ruling whioh has been . 


of; the „river . ог of tha. sea, itshall be. followed by. this Court in даст; Narayan 
sonsidered,an jncramont..to the tenure of,- Lal v. Maharaja. Kesho Prasad Singh (5). 
the;re;son. to whose laud ‚ог. estate „ii is,. Toey.assordingly remanied the вазе to the 


thus, annexed, whether such land, or.. estate ,. lower Appellate Court, with seztain direstions . 


be; held. immediately from: Gogernmant. by. as, ёо .the principle бо, be epplied, for a 
a ;Zamindar, or:- otier. superior. land-holder.., finding..on the isane, “Flava the landa in 
Or. &8, а &uSordinate tenu:e by any. deseription . suit been gained. to the holdings of the 
of under-tenant whatever.” defendants , by. gradual. accession: from the 

‘There, із a proviso: to, the.clause..to.the,, recess of, the .river Gandak as contemplated 
effect. that. the "interest so.asquired ia-the.. by Regulation XI of 1825". That issue 
accreted -lard shall. rot. Бе. greater, than. wai answered by the lower Appellate Court 


that, held -by -thg person in. ,Poísstsion of ‚ in- the.afirmative. aud when tha sa56 same - 
thé. estate .оге tenure to. whish, it. may. bass to this Oourt for final disposal the. 


besoms, annexed,.and that tha.holdershall.- only question. whish. remained for desi- 
not.be exempt in respeos of. {heo -accreted., sion iin the appeal was that whish I hava 
lard from. assessment: of, rovenue. payable.. stated at tha beginning of thia judgment, 
to, Government, nor, in the c&so.0f. а . The learned. Judges who hsard ths appaal 
subordinate. tenure under.a superior-land-. considered that. there was a oonflist of 
lord, shell the noder-tenant of, whataver. opinion on the point in the dasisiona of 


deseription be exempt. from payment of. this Court in Puri Diss v. Kanhu Beher: (4). 


asy in:reete of rent to which he may.te’, and tha more resent 'e3s3 of Brah nanand 
justly lizble,, . Singh v. Dund Bahadur Singh (8). 
The .euit3 ovt of whish the appeals.. In my. opinion. both those oassa ware 


3 


arise. were. insti'uted. by the respondents, . rightly deeided. In the former the dispute. 


as. jandlerde, claiming to reeover. possession was bstween gatyots, who claimed the 


from their tenants of tha land: in qu.s- Jand ss ап aesration to thoir holdings, and . 


tion, The tenants relisd upon the Regala» the transferees of their landloris in whom 


‘tion, and aimed tò retain po:ssssion, the. bed of thariver wis. vested, and it wag: 


subjeat. to. the фин, of en additions] . 
rent, ' - s . £5) 62 ‘Ind, Cas, 147; 5 P, L, J. 1; (1920) Pat, 102, 
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held that, in sueha ease, section 4 clause 
first of the Regulaticn was not limited in 
its applieation to a river the bed of which 
is the property of the Crown, In the 
latter ease the dispute was between 
neighbouring proprietors, The lands whieh 
originally belonged to the plaintiffs had 
besome diluviated, and had, subsequently, 
by a further ehange in the river’s course, 
re-formed in situ on the boundary of the 
deferdants’ land. 16 was there held, follow- 
ing the decision in Lopez's case (2), that the 
defendants could acquire no interest under 
the Regulation to lands belonging toa private 
individual and not to the Crowr. There are, 
however, sertain observations in the judgment 
of Mr, Justiee Das in that sare which might 
lead to the inference that in no ease sould the 
seetion have any application unless the bed 
of theriver was Crown property, Tke pro- 
position thus broadly stated was not neses- 
вагу for tbe determination of the question 
then before the Court, The dispute there 
was not between а landlord ard h's tenart as 
in tke earlier care of Furi Dass v. Kanhu 
Behera (4), and as bere, but between neigh- 
bouring proprietors, one of whom elaimed the 
acereted land as an increment to his Zemin- 
‚ dary although the proprietary rights in tke 
bed cf the river from whieh the land emerged 
belorg to the other. The fasts in that eate 
were timilar to tose in Loree v. Muddun 


Mohun Thakoor (2) end the prineiple laid 


down in Lopee’s case (2) applied with eqral 
fcree to the faete in that саке. In beth eaces 
the dispute was between neighbouring prc- 
prietors neither of whom held Lis ictereet 
through or nnder the other, and ip bcth eases 
it was fourd that the ownership of the 
accreted lands had all along been, not in tke 
pariy to whose land the aeeretions had be- 
some attached, nor in'the Crown from whom 
he held, but in the other proprietor, 

On a perusal of the first elause cf the fourth 
Beetion of the Regulation it appears to me to 
apply elearly both to the «ase of a superior 
Jandlord who holds from the Orown, and to 
the ease of the holder of a subordinate estate 
or tenure holding from & landlord inter- 
mediate tetween himself and the Crown, and 
to be limited in each sace to aeeretions from the 
Jands of the person from whom he holds and 
to whom revenue in the one case and rent in 
the other is paysble. In the case of a superior 
landlord the perron from whom he holds is 
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the Crown and noone else. In such а ease 
it is only where the Crown is the proprietor 
of the accreted lands that the restion eomes 
into operation. To hold otherwise, and permit 
a landlord to acquire in this manner a pro- 
prietary right in the land of his neighbour, 
with whom he has no relationship such as that 
of a tenant to his landlord, would be going 
outside the seope and intention of the section 
and permitting what, in effeet, would be eon- 
fiseation of another man’s land. This con- 
sideration, however, does not apply where the 
claim is by a tenant against the land of his 
landlord, aelaim which by the proviso to the 
first elause of tha section is limited to a right 
of property similar to that prssessed by the 
tenant in the tenure to whieh the land may 
beeome annexed, and which, by the same 


proviso, carries with it the liability to pay an: 


insreace of rent, In Lopes v. Muddun Mohun 
Thakoor (2), as already indieated, the claim 
was bya superior landlord holding immediate. 
ly under tbe Orown and claiming as an in- 
crement to his estate a portion of the former 
bed of the river whieh belonged not to the 
Government from whom he held, but to a 
neighbouring Zemindar from whom bé held 
nothing. We, therefore, find in the judgment 
in that case an emphatic repudiation of tha 
suggestion that the Regulation authorised the 
conficcation or destruction of any private 
ретвсп'в property, and a declaration that the 
gain whieh an irdividual proprietor ‘might 
acquire under the Regulation sould only oceur 


in “that whieh was part of the public territory, - 


the publie demain not usesble in the ordinary 
sence, that is to say, the sea belorgiug to the 
State, a public river belonging to the State.” 
It must bs borre in mind that in thus limit- 
ing the operation of the Regulation their 
Lordships were considering only the elaim 
of a superior landlord. to the lands of his 
neighbour through whom bis title was not 
derived, and not the ease of a subordinate 
tenure-holder elaiming against his immediate 
landlord. 

It is contended, however, on bebalf of the 
respondents that the interpretation placed 
upon the Regulation in Lopez's сїзє (2) elearly 
lays down the broad proposition that it 
applies only to the sea or publie rivers be- 
longing to the State. І sgree that this is so 
in sases where the slaimant ia a superior 
landlord holding under the Crown, but I ean- 
not believe that it was the intention of their 
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Lordships in that ease to Jay down a broad 
general proposition applying to в state .of 
affairs whieh was not then under eonsidera- 


tion, пог ean I find anything, in the sestion : 


itself whieh would limit the rights of sub- 
ordinate tenure-holders, or under-tenants, ta 


вазев in whieh the aserated lands formed part . 


of tha publie domain. Other sases were 


referred to on beha!f of the respondents in- 


support of their eontüntion, and in whieh 


language similar to that used іп Lopez'scate (2) . 


appears, and where 16 is stated. that the right 
by aesretion is limitéd to gains from that 
whieh was not previously private property. 
Ses Ramanath Thakocr v. Ohundernzrain 
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Ohowdhry (6), Mohini Mohun Doss vw, Juggo- , 
bundoo Bote (7), Dwarkanath Roy Ohowdhry v. , 


Déinobundhoo Sing’ (8), Jugdish Ohunder Biswas 
у, Ohowdhry Zuhoor-ul-Huq (9), It is suff. 


eient to say that in eaeh of those eases the . 


dispute was between rival proprietors and in 
none of them was the right of a tenant 
against his landlord under eonsideration, 


On the other hand, in Attémoollah v. Shaikh . 


Sabeboollah (10) it was held that a xourusee 
joteiar, with a right of oeenpaney has а right 


to lands whieh accrete to his joie and the . 


Zamindar eannot take them away and settle 
them with other parties. In Bhuggobut 
Pershad Singh v. Doorg Bijoy Singh{11) it was 
held that as between himself and the Zamin- 
dar a та”у is entitled. to any easretion to his 
holding formed by the reeession of the river, 


and the fast of hia being a mere. tenant-ate . 


will does not entitle the Zamindar to turn 
him out of the seeretion whilst he retains, as 
tenant, the original bolding. in Qzuriàari 
Katburto v. Bhola Kaiburto (12) desided in 
1894, by a Fall Banehof the Oalsutta High 
Court, it was also held that a raiyat who had 
a right of овзпрапеу was entitled to the 
benefit of seetion 4, elause (1) of the Regula- 
tion as against the defendant who elaimed to 
be in possession by virtue of a settlement 
from: the landlord; and in Mahadeo 
Pershad v. Mathura Tanti (13), desided in 


б 8 B. L. R. 78. 
8; 10 Ind. Deo. (N. &.) 787. 
8. 728; H O. L. J. 148, 
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1909, it was again held that the fourth 
seetion of the Regulation applied in favour 
of a tenant against his landlord. In nons of 
those eases does it appear that the ownership 
in the bed of tha river was in the OCrawn. 
Certainly, no argument was urged in any of 
them based проп ‘а distinetion between publie 
and private rivers. Finally, in 1918 in 
Gobinda Bota v. Kristapada Singha Babu (14) 
it was held by a Baneh of the Caleutta High 
Oourt that the lands whieh have gradually 
secreted to a mukarart holding forming а chur 
ina small shallow river sannot ba slaimad 
by a Zamindar, the proprietor of the bed of 
the river, as a portion of hia khas рай but 
bslong to.the tenant snbjset to the payment 
of additional rent in respeet thereof. Тһе 
proprietary right to the chur no doubt exist- 
ed, and by slanse (4) of the seetion esn- 
tinued in the Zaminiar bnt the tenant's 
right also aesrued under the first elause 
of the sastion to whieh the fourth elauss is 
subject. 

It is contended by tha learned Counsel for 
the respondents that whara the superior land. 
lord asquires by gradual asesssion а pra- 
prieta-y igterest, as azainst the Government, 
in в portion of the bed of the rivar as an 
insrement to his estate, his tenant, to whose 
tenure or holding the land is annexed, also 


. aequires, as against his landlord, the sime 


intereat in the aeareted lands as he possessed 
in his tenure or holding. The landlord 
asquires against the Crown; the tenant ae- 


; алігев against his:landlord and the nnder- 


, tenant, if there be one, alsa asquires against 


the intermediate proprietor from whom he 
holds. Ifj£here ів no eonfiseation by the ten- 


. anf of his landlord’ property in sueh a sase, 


it is 0189016 to appresiate how there san ba 


_sonfiseation or destrustion of his property 
, merely basause at some earlier period the 


landlord had asquired from the Orowna 


. proprietary interest in the river bed from 


whieh the land subsequently emerged. 

In my opinion the sestion applies in all 
cases where the tenant claims, as an in- 
crement to his teanra, lands gained by 
gradual acsession from tha reeess of the 
river the properfy of his landlord, and, 
except in the ease of a claim by the 
superior landlorl, the sestion is not ооп- 
fined to lands which are the property of 


(14) 45 Ind. Cas, 929, 
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the State. Т: wouli allow the: appeals in 


each: ease with costs to the appellants here 
and in:-the Courts below. 

‹Мотллск, J—In my opinicn-the appellants 
sre-entitled. to hold the lands іп suit as 
aceretions to their. aroient oceupaney hold. 
ings -and I am still-of. сріріоп thet the 


ease of- Puri Dass v, Kanhu Behera (4) was - 


sorreolly desided. Indeed, nothing was 
desided: in that ease whieh could possibly 
have -affected the: desision in Brahmanand 
Singh v. Dund Bahadur Singh (3), and I 
have been ‘unable to discover why it was 
at all cited; for. in this latter ease, 
eontest was: between ‘two rival proprietors 
and the judgment proceeded on the ground 


of re-formation tn: sttu, though, if the river. 


was small and shallow,’ the same. result 
might have -been arrived at by an appli» 
eütion:of elause: (4), section 4 of Regula- 
tion: XI of ‘11825, 

‘But: in: the present case the question of 
the eorrestness of the decision in: Peur 
Dass’: case (4) does arise direstly and it is 
necessary to determine: whether clause-(1) 


of ‘section 4 enables an : ocoapaney« raiyat- 


to elaim: a тайа interest in an accretion 
formed: ont of-a river.bed: whieh: is the 
property: of: his landlord.: 


Now; tbe- law -cf increments: gained by: 
islands is: contained in > 


tha- formation: of 
clause (3) of cection 4 ав regards a large and 
navigable 1іувг the bed of whieh 


(4) ds regards a small’ and: shallow river 
(as distinguished from'a larga: and: паті. 
gable river) the bed of whiehis the prop- 
erty of an individual, 


It: will be-cbserved that the Hegulation - 


islanda `іп- a large 
bed cf whish ‘is 


does not provide for 
and navigable river the 
the .property of ап: 


which: is тоб ` ће ' p'operly: of: an 
vidual. 

It will: also be observed that while 
elduces (3) and (4) determise the right'of 
proprietorship, they: are tubjeet to the 
provisions of slanse (1) in respect of the 
assesement of revenue апа“ ће rights of 


teriante. ` 
As "for propriotary ‘rights ах 2esreliong, 


elauso (4), rend with clause l, providee for: 
bei of © 


a small and sbaliow river the. 
which belongs to an individual and elauso’ 


‘INDIAN CASES, 


the- 


' of his 
igs: note 
the property of an individual and in clause · 


incividual or: thore- 
in‘ a small and ‘shallow ‘river the bed of: 
indi- 


[1992 


l for a:large and navigable.river the béd- 
of ‘which does not belong-to' an individnal,. 
There із ro provision ! for a Јердә -> and. 
navigable river of which the bed is private 
property, 

With regard to the rights. of tenure-- 
holders and raiyaís, clause (1) deals: with - 
rivers of? all 'elssses and: is 'tubjeot to. го. 
words of limitation cr restriction, There- 
fore, іп my: view, an accretion: thrown up 
along. the frontage of в vazyate- holding on - 
the bank of any river the bed of which: 
belongs to: his landlord would be an in- 
crease to the holding and would-be: held: 
ad 810; Under the eonoluding proviso of 
clause (1) of. the Regulation as originally. 
enacted the raiyat’ was liable to‘ pay in- 
ereased rent: but since. its- repeal: that 
liability has been re:imposed- by teotion 5% 
of: the: Begal Tenaney. Act. 

It: is necessary to add that- the: Rega- 
lation-is not exhaustive, It is subjest: 
to the-roles of equity and-justiae. There- 
fore; land -gained: frcm-tbe river-bsd by 
re-formation ‘in-situ -or otherwise ~ will! -if 
it- ean be ideutified, belong: to- the owner 
of- ihe bed} excopt when otherwise expressly 
pressribed by the -Regvlation. This rule: 
will ‘preclude a tenant from- aequiring ‘a 
right cf-tenansy in-an eceretion from" a 
river-bed whieh : was nob the property 
landlord :before: emergence, 

In the present: esse 16 is not: known" 
whether: the land -ia re-formation of: land 
which was formely: in the direst possession - 
of ‘the landlord, АП ‘that: is known is that 
tbe bed wes the property of-the landlord · 
before if-emerged,' and the question: is: 
whetker‘the appellanta can: elaim~ a right- 
of tenarcy in: the acsretions either ‘under: - 
elduea 1 or:under some general prine'ple 
of equity: and -gord conssience, 

Now, the main argument against the 
appellants is:that there’ врә ` certain ‹ ob- 
servations in. Lopes v. Muddun-- Mohun - 
Tiakocr (9) which > indisate" Њаё ‘їр the 
opinion of their Lordships of the Privy ` 
Oouneil clause (1) of s-ction 4 of Regula- 
tion Xi cf 1£25 applies ta rivers the beds 
of whieh are the public domain - and- to 
no other, 

І am altogether unable to aċsept this 
argument. Tbeir Lordships in that ease 
were dealing. with.g dispnte: between two: 
rival proprietors of eststesj -one- claiming: 


b 
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a rand bank as an asoretion to'his per- 
marentiy-settled estate and.the other as 
&'re-formation 2n sifu; there wags no ques- 
tion of tha rights of the vatyats; the 
river was. the. Ganges; and: it is clear 
that the observations of: their Lordships 
were-intended to apply only to the special 
faeta. before. them. The judgment pointed 
ont witb. emphasis that. the Statuta was 
sibjest to the generel prinsiples of alluvion 
avid ‘dilavion und it settled the law in 
oris.. important point, upon whish thera was 
већа time great conflict of opinion, by 
ruliag that Regulition XE of 1825 could 
not: b» nsei to aonfissate the land of 
another who ecouli show by means of 
signs  or-bauudaries that it was the 
ra-formation of his land, And although, 
in: okgarving that thera were no judisial deei- 
sions determining what would ba tha rule 
in: England if thera were existing oertain 
mang of' identifying tho. original : bonn. 
daries of tha property, their . Lordships 
seem ‘to have overlooked the  desision of 
Lord Chelm2ford, L. O., in Attorney-General 
v.: Ghambers (15) ‘which had» baen passed 
li years earlier, it. seems to шэ that 
their Lordships a:sam3d that the law of. 


acsrotion: was the same: thea in India 
&»:in Bngland, The desision in Foster v. 
Wright (lo) did поё eome-til]: 1878 ani 


théugh it dissonted from Atforn:y-Geneval v. 
Chambers (15) and rejeciel the 
doe:rine of re-formation in sefuj. subsequent 
decisions взөш, fa: show a tendency to 
support the earlisr view. 

But whatever may be- the position in 
England st:ths-present day, it seema to 
таз that in 1870 thetic Lordsvips intended 
to holi that tha law was the sama in 
both: eountriea and: if that wass» it follows 
that their obssrvations- were applisable to 
every class: of river. Their Lordships 
тайз no reservations or restrictions, : in 


re3pest cf rivərs- ths -bads of whish ware. 


not the publis:domaia- oni . they, in my 
opiaion, атозріей tha undisputed  propoei- 
tion that+the law of ac:rafion in England 
was tha same for all rivers, namely, 
{idal and the non-tidel aud the navigable: 
and the поп. nivigable. The judgment. of 


(15) (1859) 4 De б, & J. 55 at p, 71; 5. Jur, (м.з.) 
745; 7 W. R. 404; 124 В, E, 149; 45 E, R. 22, 
(16) (1878) 40. P. D, 438; 49 1.720, P: 97; 417. 
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thè- Privy Oounsil in Thehkuratn Kefras. 
Кат v. "Thatura?n Sasfaras Koer (17) 


‘and of the Calcutta High Court in Data- 


ram Naik v. Eshan Ohunder Daw (18) 
seem to show thai no differenes has been 
effected in this respset by the Statute 
Law of India. 

I do not think, therefore, that in this 
case Lopsz v. Muddun Mohun Thakoor (2) 
is an authority whieh assists tha pro- 
priestor, 

Moreover, оп. general prinsiples, that is 
to say, the prineiples of. equity and justica, 
assuming that slanse 1 of Regulation XI 
does not, apply to the oase, I think the: 
appellants ara entitled ta œ desree. In 
India the presumption is that the bed of 
a large and navigable river belongs to 
Government, which oacapies here a posi. 
tion which is fundamentally different to- 
that whieh it ocsupies in England. Here, 
Government .is the owner of the soil of 
the conntry апай -has all the: rights of a 
propristor. The bad of а navigable river 


‘is not the publie domainin the same fall 


sense as ina sonntry whereall land whieh 
is: not private properly vests in the public 
and is held by Government as а mere 
trastes. If, in those sireumstaness, it is not 
inequitable to give the adjacent proprietor 
and ratyat land whieh has aceroted ont of 
tbe river-bed and is the property of ап-. 
other, why should it be ineqnitable ta 
give a ғагулі an interest in-'e river.bed. 
belonging -to his landlord whieh has вс. 
ereted to his holding and for which ho. 
wil pay rent. In both elaqs. of rivers the 
proprietor will psy Government revenue 
for the asereiion, and sompsnsaate himaslf by 
taking rent from his tenants, There is no 
quastion of any confissation or taking away. 
There is another rule also which applies.. 
to this case and whiah 1 t^iok: is biased. 
on equity and justise. Ths oràinary.rule.: 
of convsyanzing is, thata grant.or.leavo of. 
laai abutiing.on a river ty a person wbo. 
is іл.а pcsition. to part with the. яо]. is. 
prasam:d to pass half:the.adjassnt bed of. 
the riva: withoat,any referanse to the 
instrument of geont;even whore thera ig 


(17) 2 C. L. F. 185; 9 O, W. N.8 $89, 27 A635 ЗА. 
L. 4. 822; 8 О, О, 293 i 7 Bom, ®. R, 873; 16 MLJ 
+49; 38 I, А. 165; 8 Sar, P. О, J, 8 873 (P. O.). 
(18) 11 W, By иб, 
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no grant the lessee or tenant is entitled 
to claim the benefit cf the presamptions. 
I take it that, in the absense cf eontraet 
or proof of a re formation in aiiu, ap озапрап- 
ву raiyat in India would also be entitled to 
elaim the benefit of this presumption. There- 
fore, in this exse the rayials would be 
entitled to elaim the aseretions at least up 
to the limit of the middle line. 

But as, in my opinion, elance 1 of see- 
tion 4 of the Regulation is applicable, they 
will be entitled to the whole of the ae- 
cretion up to the opposite bank of the 
river, as the whole river. bed whieh has 
been marked as plot No. 759 in the 
Osdastral Survey map has been entered as 
the property of thelandlord. 

lt remains to observe that, in addition 
to the authorities sited in Pus Dass case (4), 
we have had tbeadvantage of referring to 
Gobinda Hola v. Kristapada Singha Babu (14), 
Their Lordshigs of the Calcutta High Court 
in unmistakable terms disagreed with the 
view expresred in a previous decision.of that 
Comt and held that in a small end 
shallow river tke landlord was entitled 
to the benefit of elause (1), ssstion 4, of 
Regulation X1 of 1825. 

In the present cise it has 
elecrly {сопа wtether the river is small 
or she l'ow, cr large and navigskle. But 
in my opiricn in either sace the appellants 
are entitled to «laim the ands as .ac- 
eretions (o their oesupaney holdings. 

I egree, therefore, that the appeals ehculd 
be deereed with sosta. 

Ji WALa Prasan, J.—I agree with tbe judg- 
ment delivered by my Lord the Chief Justiee. 
The qucs‘ion involved in this case is not 
free from diffeolty. The Oourt below has 
held that the “lands in suit have been 
gained to the holding of the defendants 
by gradual asereticn from the resess of 
river Gardak as ecntemplated by Regulation 
XI af 1825". The plaintiffs are the pro- 
prietors of the de'endanis' holdings. They 
are also the proprietors of the bed of the river 
and consequently of the lands in dispute 
which have gradually esme ont of the 
river in front of tte defendarts’ holdings by 
gradual recess of the river and have besome 
ft for enltitalion. lf Gandak was a small 
and shallow river, as contemplated by 
clause (4) of section 4 of Regulation XI 
of 1825, the bed of whieh belongs to the 


not been 
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plaintiffs, the lands in question would be. 
long to the plaintiffs as propristors thereof 
"subjset to the provisions stated in the 
ficat clause" of the prasent sestion (sestion 
4). In Gobinda Rota v. Kristapada Singha 
Babu (14) their Lordships ofthe Caleotta 
High Ооп; interpreted the words in elaase 
(4), qaoted above within inverted commas, 
as. preserving the rights of the tenant to 
whose ‘holding the lands were gained by . 
gradual assretion from the reces; of the 
river. Their Lordships held that, although 
the proprietor of the bed of the river . will 
eontinue to be tha proprietor of lands 
thus .gained from the  resess of the 
river, tho*e lands shall ba eonsiderel "an 
increment to the tenure of the tenint" he 
being liable to pay additional rant to the | 


proprietor, 1n this view the lands in 
question wou'd be an incremant to the 
boldings of the defendants but the river 


in question, aecording to the finding of the | 
Oourt below, is not a small and shallow 
river. Says the learned Subordinate Judge, 
“Ta the present ваза we are e2ncorned with 
the accretion re-formed from river Gardak, 
whieh is more or less a navigable 
river and in whish boats ply, as is ad- 
mitted on behalf of both the parties, Of 
course, it is not like river Ganges, yet it 
is large and deep enough for plying of boats. _ 
It. is also subj:ot to annual floods only 
varying in degree i in its severity in each year”, 

Тһе. river in question ie, therefore, a large , 
and navigable ons. Olanse (3). of reotion 1 
deals with churs or islands “thrown up 
in large and navigable rivers, the bei of 
which is not the property of an individual”. 
But hera the bed of the river Gandak. 
belongs to the plaintiffs. 
elause does not app'y. Clause (2) deals 
with cases in which a river by a sudden 
ehange of its ocurre may break through 
and interseet an estate without any gra- 
dual encroichment, which is nof the. sase- 
here. Therefore, this clause also does not 
apply. 

Clause (1) of the section deals: with 
lands gained "by gradual aceretion whether 
from the resess of a river ог ої the mea", 
This clause is a general one and applies 
to all kinds of rivers, and lays down tha 
prinsiple upon whieh the rights to the 
lands thus gained should be determined, 
Under this clause the land gained “shall 


Therefore, this — 
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be sonsidered an increment to the tenure 
of the person to whose land or estate it 
is thus gained, whether euch lands or 
estate be held immediately from Government 
by a Zemindar or other superior landlord, 
or аз а subordinate tenure by any descrip- 
tion of under-tenant whatever". The de- 
fendants under this section .will, therefere, 
be entitled to elaim the lands ай an incre- 
ment to their holding. 

It has, however, been contended that the 
Regulation does not apply to lands which 
some out of a river whether gradually or 
by а sudden shanga of its .course where 
the bed of the river belongs to an indivi- 
dual, It is sontended that the Regnlation, 
particularly elanse (1) of section 4, applies 
anly to the lands gained from rivera which 
are the property of the рор с or the 
Crown. A reference has been made to 
the preamble to the Regulation. The pre- 
amble, however, gives the reason for the 
rulés "for the general information of in- 
dividuals as well as for the guidance of 
the Courts of Justise” being enacted "in son- 
sequente of the frequent ehanges whieh 
take plase in the ehanrel of the prineipal 
rivers that interseet the provinces imwe- 
diately subjcob to the Presidency of Fort 
William and the. shiftirg of the sands 
whieh lie in the beds of those rivers" 
whereby “churs or small islands are often 
thrown up by alinvicn in the midst of 
tle stream, or near опе of the banks, 
e'c, and the lands geined from the 
rivers or tke.scea by the mears above- 
menticned аге a fr: quent scuree of contention 
and affray”. This may Бе tke initial reas 
son of enasting the rules, but the roles 
seem to deal with all kinds of rivers, navi- 
gable or nor-navigatle, large or small, deep 
or shallow. Clauses (1) and (2) of sestion 
4 deel with lands gained by gradual ssere. 
tion from the recess of all kinds of rivers 
or the sea. Clause (3) deals with large 
and ravigable rivers, the bed of whieh is 
not the property of an individual. Clause 
(4) deals with small and sballow rivers 
the beds of whieh belong to an individual. 

Itisthen said that the Regulation deals 
with the rights of riparian: proprietors. No 
doubt, section 2 declares that the righta of the 
riparian proprietora of  eontiguous estates 
divided by a river shall ba detcrmined by 
euch а. elear and , definite. usage as may be 
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establisbed, Sestion 3 seeks to provide rules 
in the subsequent sections for determining 
the slaims and disputes relative to landa 
gained by alluvion or by dereliotion of a 
river or the sea when no legal usage referred 
to in séetion 2 is established. From this 
it is argued tiat the rules in sestion 4 are 
meant to aprly to disputes betwesn the 
riparian proprietorm, and not to the eas3 in 
hand where no riparian proprietor is eon- 
esrned and the dispute is batween the pro- : 
prietor and his tenant on the same side of 
the river. The eontention does not seem 
to bs sound, for, though the primary objest 
of the Regulation was to provide rules for 
determining disputes between the ripirian 
proprietors, yét it hes, asa matter of fact, : 
dealt with the rights not only of proprietors 
but also of subordinates tenures. In fast, 
the Regulation seems to deal with disputes 
of all kinds, as is expressly deelared by clause 
fifth of section 4, whieh says that "Ip...all 
slaims and disputes respesting land gained 
by allovion or...derelietion of a. viver or the 
аза, whioh are not specifically provided for 
by the roles eontained in this Regulation, 
the Courts of Justise, in desiding upon...claima 
and disputes, shall be guided by the best evi- 
dense they may be able to obtain of established 
local usage, if thera be any applieable to the 
ease, cr if not, by general prinsiples of 
equity and justiee." Thus, «ases whieh have 
not directly eome under the express rules 
of the Regulation kave been decided on the 
prineiples cf equity and justiee, for instanee, 
Bhageerattee Dabea у. Greesh Chunder Chow- 
dhry (19) and Sheogoolam Teewaree у, Faqeera 
Misser (20), Even if none of the rules in 
sestion 4 applies to the present ease, it has 
to ke determined on the prinsiples of equity 
ahd jasties, as wasdone by their Lordships 
of the Judisial Committee in the oase of 
Nogender Ohunder Ghose v. Mahomed Коў 
(21). The plaintiffs, no doubt, can elaim 
the lands which come cut of river Gandak 
as their own, inasmush as there is nothing in 
principle or in tha Kegulatious whish would 
take away or destroy their rights insuch lands, 
whether the lands beeformad inthe midst of 
ths river as an island or be formed on the 


.(19) 2 Hay 641, 

(20) 8 Agra H. О. Б, 400, 

(21) 18 W. R. 113; 10 B. L, R. 406; 3 Sar, P, O. J, 
151 (@. 0.) ^c. . 
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banks of? it. by gradually ‘silting прог 


recession -оЁ the viver.; but if the lands 
haye been gained. by. gradual accration from 


the reeess of the river tothe holding of tha- 


plaintiffe’ tanante,. thera is, on the other 
hand, nothing in the Regulation or on the 
principle of equity and justice, in the absence 
of. any .eustom or contract ts the eontrary, 
to.prevent the plaintiffs’ tenants (the de- 
fendanis in the.case) from claiming the land 
asan insrement to their holding. The 


proprietorship of the lands in question, no . 


doubt, wil continue with the plaintiffs who 
are the owners of the bed of the river. 

For these reasons, J agree with the view 
taken by the. learned Ohief Justise, though, 
as already observed, I aonfess that the point 
is not free from diffionliy. 

8. D. 

Appeal. allowel. 


LOWER BURMA OHIEF.COURT, 


Sit cran Srconb Orvis АРРА, No, 170 071920, 


January 30, 1922, 

] resent: —Sir Sydney. Robinson, .KT., 
Chief.Judge,.and Mr. Justice Masgregor. 
MAUNG PONGWE AND ANOP4ER — 

i DeFENDANTS — APPELLANTS" 
versus. 


Y AOOOB-ALLY-—Prarsrigr— RESPONDENT, 
Construction of agreement— Agreement, for sale— 
Unqualified agreement Mortgage, tnoperative— Charge, 
conversion into—Transfer of Property Act (IV of 1882), 
s. 100. 


‘Where ‚ап owner of land.receives a sum of money 


and delivers possession of the land to the payer. 


in:lieu of interest with the agreement that if tho 
money is not paid, the latter would be entitled to 
call upon him to convey the land outright, there 
ja no unqualified agreement to sell on the part of 
the owner of land. Гр. 653, col. 4. ] 

Maung Po Maung v. Maung Kuing, 24 Ind. Cas. 57; 
7 L. B. В, 262,7 Bur. L. T., 
Lakshman Sahadu, 28 B. 466;-6 Bom. L. R. 510, Kurri 
Yeerareddi v. Kurri Bapireddi, 29 M. 336; 1 M. L. T. 
153; 16 M. L.J. 896 (F.B.), Muthu Gounden v. 
Chellappa Gounden, 8 Ind. Cas, 1089, 8 M: L. T. 463, 
referred to. 

J"Seotión-100.of the ‘Transfer of : Property Act 
does not enable a mortgage to be] converted into 
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a charge if.it cannot operate as a mortgage by. 
reason of non-compliance with the formalities pre-. 
scribed by thelaw fp. 653, col 2.] 

Ma Bon Lor v. Maung Po Lu, 82 Ind, Cas. £95; 8 L. 
B. R. 68; 9 Bur. L, T. 64, relied upon. 

Special second sivil appeal from a decree. of : 
the Divisional Judge, Toungoo, setting - aside 
that of the Distrist Judge, Toungoo. 

Mr. К. Ko Gyi, for the Appellants. 

Mr. Maung Ри, for the Respondent. 

JUDGMENT.—Manung Po and his wife- 
were thé owners of two parcels of land 
which they mortgaged to a Chetty as security - 
for the re-payment of a lónn. Appellant, . 


. Maung Po Ngwe, exeonted the mortgag:-deed - 


as surety. Subsequently, һа paid to the. 
Chetty the sum of Rs. 3,400 in part pay- 

ment of the amount due under the mort. 

gags. Бу an agreement with Maung Po, 
he was given possession of one of the: 
two paroels of land (the one whieh forms. 
the subjest-matter of the present suit) 

with liberty to enjoy the rents and profits. 
thereof in lieu of the interest acorning due. 
on the Rs, 3,400. Later, he paid off: 
Re. 2,600, the: balanee that was then. due; 
under the mortgage tothe Chetty, and he. 
no doubt then acquired, under sestion 140.: 
of the Indian Contrast Ast, all tke righta. 
whieh the Chetty had against. Maung Po.. 
Subsequently, be brought. a suit against. 


, Maung Ро to resover the sum.of Rs. 2,600, 


the. amonnt of the sesond. payment that he. 
had made tothe Chetty. Не did not inolude- 
in his elaim the Rs, 3,400, and „thua he is» 
not now competent to bring a suit to recovery 
that morey. The suit he did brirg was some. 
promised, and a consent-decreae was passed ins 
terms of the compromice. The terma were thats 
there should .be a deeree.. for Re. 3,C09 with, 
Re. 150 for soste, and Maung Po Ngwe agread · 
thet.he would not be able to.file any sontribus: 
tion anit againstthe defendantsfor the amount y 
paid up by tho plaintiff on bebalf of the. 
defendants to tte M. S. M, M. Firm at: 
Toungoo due cn the mortgage-dead exrcated 4 
ty Ko Po пой himeelf for the priasipal sume 
of. Rs, 5,000, bearing iaterast at Rs. 1-10 pers 
sent. per. mensem, and whieh mcrtgage-deed: 
was filed in the ca'e by him, ‘That is to. 
say, he then deliberately abandoned all the 

rights which he һай acquired under rection 

140 of the Indian Contrast Aet. Ths position.. 
then was that he had a deeres for Rs, 3,00) 

and costs, and he was in ротиззвіол of a parsel. 

of land with liberty to enjoy the rents. and > 
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- profits in lieu of interest on Ra. 3,400 with the 
~ farther agreement that, if Maung Po should 


^-not re- pay the Ra. 


3,400, he sould sall upon 
him to convey the Jand outright to bim. 
The eompromize was made on the ith 
Desember 1918, andon the 19th February 
1919 Maung Po eonveyedthe land in suit 
to tbe respondent, Yacoob Ally, who alao 
obtained possession of the land. Po Ngwea 


- then brovgbto snit under section 9 of the 


- 


Specife Relief Act and re-tcok possession. 
Yacoob Ally now sues for possession. The 


-guit was dismissed ty the Firat Court but 


decreed by the learned Divisional Judge, 
and tke present appeal ia brought from that 
deeisicn. 

The first pcint urged isthat Po News ia 
still entitled to all therights of the Chetiy 
mortgégee. In face of the sompromise 
decree in whieh those rights were olearly and 


- distinctly given up, we ere unable to hold 


: aale, and 
тав entercd into in the present 
а .sontrae$. of cale 


“payment of 


‘demand that the land be 


that be has any euch rights as a mortgages. 
In the noxt placa, it is urged tbat 
under the terms of the agreement made 
between him and Maung Po be is entitled to 
а ebarge on the property on tbe ground that 
there was an agreement to sell eoupled wiih 
tho purehase  priee and 
delivery cf possession. Ав to thir, we 
are unable to hold that the faets justify 
the claim, The agreement merely was 
that be  ehould take possession and 
enjoy tke rentas and profite in lieu of 
interest, If, later, Maung Po refused 
fo psy сг was unable to re-pay the 
Rs. 3,402, Po Ngwe would be entitled to 
sold to him. 
There was ro unqnalified agreement .to 


Bell the land, and Po Ngwe has never 


sopnght to xeduae that agreement into being. 

Reference has been made to the osse of 
Mcung Po Maung v. Maung Kaing (1) in whieh 
the provisiors of section 55 (6) (b) of the 
Transfer of Propsriy Act were applied. With 
that deaigion we are unable to agree, In that 
egte there was an &eival sale which wes 
invalid by reason cf there bsing no registered 
conveyance, The. money had been paid 
and possession had been given. Here, 
we have pointed out, there was по sueh 
to treat the agreament that 
gaga вя 
and to hold that it 


‚ (1) 24 Ind, Cos, 67; 7 Ls В, R 262,7 Bur, L, T. 80, . 
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gave a еһагде on the 
in the words of the judgment of the 
Judges in  Laàlehand Mottram. v. 
Lakshman Sohadu (2), which .was referred 
to in the Burma ease, be overriding the 
plain provisions of the Transfer of Property 
Ast. See also Kurri Veerareddt v. Kurri 
Bapireddi (3) and Muthu Gounden v. Ohellappa 
Gounden (4), 

Bestion 55 lays down the rights and 
liabilites applying between the buyer and 
the seller of immoveable property. Seetion 
54 of the Transfer of. Property 
Ast Jays down that a  eontrast for sale 
of  immoveable property does not ‚ОЁ 
itself ereate ару intereat in or sharge 
on such property. In the present case, 
putting it at its highest, there sould ke 
no more than a contract for sale, and not 
an actual sale, that жаз invalid for want of 
formalities. 

We are next asked to treat appellant's 
position as that of a usufroctuary mort. 
gageo in possession and to hold that on 
this ground he is entitled ^ to a sbarge 
оп -the property. We do not think it ean 
properly be said that he wasa usnfruetnary 
mortgagee, seeing that he had deliberately 
abandoned his rights as a mortgagee, If 
the transaction could be treated as one 
that was intended to-be- a usufruetuary 
mortgage, that eould not be eonverted inta 
a sharge- unless it eould -bə valid as a 
mortgage. This view was taken in the ease 
of Ma Всп Топ v, Maung Po Lu (5) where it 
“It must, therefore, be held 
that eestion 100 of Transfer of Property act 
does not enable a mortgage to be converted 
into & charge, if it cannot operate as & mort- 
gagé by reason of non-somplianes with the 
formalities preseribed by the law.” 

Lastly, it ia urged ‘that Yecoob Allg 


property would, 


'"bad noties or must bs deemed to have had 


notice, of the possessory rights of Po 
Ngwe. This point was not, however, 
raised before, but even if it had been, ; as 
Po Ngwe had taken no steps to legalise 
his position by daly registered deeds, we 
cannot impute notice to Yacoob Ally. Had 
he made enquiries ‘as to incumbranees ,0n 
the land, he--would have learnt that tha 


* (2) 28 B. 466; 6 Bom. L, В. 510. 

(3) 29 M. 336; 1 M. Lo, 153; 16 M, b. J, 306 (F; B.) 
(4) & Ind. Cas. 1089; 8 M. L. T, 464, А 
(6) 82 Ind, Cas, 695; 8 1, В, В, 553,9 Bur, Lu T, 64, 
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Okétty’s mortgege had Lesn satisfied and 
was no longer binding on the land in 
favour of any person. He would have 
bean assured by his vendor that the land 
was unensumbered and he aonld not hava 
referred to any registered dosuments аз 
there were none. Ро Ngwe was in possuesion 
under an oral agreement whish, no doubt, 
gave bim aertin rights as against Maung 
Po. Those rights he never sought to 
enforce, and, this being so, he hasaoequired 
no legal titla to the land, and we are unable 
to hold tat he is pntitled to retain possession 
аз against Yacoob Ally, the purahaser for 
value by a registered desd. 

The appeal will, therefore, stand dismia- 
sed with costs in all Courts, the deeree 


of the lower. Appellate Court being 
eonfirmed, ' " 
х, Н. 

Appeal dismissed, 


BOMBAY HIGH COURT. 
Firer Civit, АРРЕА No. 249 or 1920. 
February 7. 1922, 

Fresent :—Sir Norman Macleod, Kt, Uhief 
Jastise, and Mr. Justiae Coyajee. 
CHIMABAI MALGAUDA PATIL 
PLAINTIFF — APPELLANT 
versus 
MALLAPA PAYAPPA— DEFENDANT 


— RESPONDENT. 
Hindu -Law—Adoption—Bombay | Presidency— 
Widow, right of, to contest adoption made by her 
husband—Jains—~Adoption—Ceremony, nature of, 


In the Bombay Presidency s: Hindu -widow is 
not competent to contest an adoption made by 
her husband, and is bound to accept all the im. 
plications of an adoption made by him valid or 
invalid. Гр. 655, сої, 2, ] 

' Per Macleod, С. J.—Amongst Jains an adoption is 
more a secular than & religious ceremony, and is not 
looked upon in the same way as amongst the regene- 
rate classes. Гр. 655, col, 2.] 

First appea! from the decision of the First 
Class Subordinate Judge at Belgaum, in Suit 
No. 8 of 1918. 

Mr. 4, G. Desai, for the Appellant. 

Mr. К. N, Koyaiee, for Respondent Nos, 1 
to 3, 

JUDGMENT. 

Maotxop, О. J.—The plaintiff in this 
ense is the widow of one Malgauda who 
died of plague on the 29th November 1915 
ppd sues to recoyer possession of her huse 


band's property against the first defendant. 
who  elaims. to be the adopted son of 
Malgauda. Various objestions have been 
raised to the adoption, firat, that Malgauda, 
having lost bis brother Appu в few days 
previous-to tha date of the adoption, was іп 
mourning and wae, therefore, insapable of 
performing any religious seremony; secondly, 
that tke adopted son was the son of Malganda’s 
sister, and, therefore, sould not ba adopted ; 
thirdly, that the adoption did not take 
place at all, although ithad to ba admitted 
that an adoption deed was exesuted and 
registered. 

On the 14th Deesmbar 1915 the plaint- 
iff made a petition to the Mamlatdar 
to have har name inserted in O and D 
Registers sinse her husband had died а 
fortnight back, In that petition sbe said 
that there were factions in the villaga, and 
therefore, the village officers might enter 
any other name, Bnt, on the 6th January 
1916, she made a petition to the Oollestor 
admitting the adoption and requesting the 
first defendant's name to be entered in the 
Revenue Registers in placa of the deceased 


. Malganda, 


On the 7th January 1916 she -was 
examined in eonnsstion with her petition and 
Varsa proceeding, She admitted the whole 
story whish she now denies in the sunib, 
The passing of orders on this petition was 
unfortunately delayed, so that the plaintiff, 
for some reason or other, made up her mind 
to dispute the firs; defendant’s adoption. 

On the 6th June 1915 sha made a peti. 
tion to the Collector saying that her husband 
did not adopt ascording to caste rites and 
eustoms, and that he oould not adopt that 
boy ecsording to Shastras Bat she did 
not deny the fast that her husband had adopt- 
ed the first defendant. 

She was examined on ]láth June 1916 
when’ she pleaded that her previous state- 


- ments had been made under coercion and 


threats, and for the first time she alleged 
that the first defendant was not present 
when he was alleged to have been adopted. 
At the outs», we are met with the 
question whether a widow sould be allowed 
to dispute an adoption made by her husband, 
In Bhau <Adgauda Рай ч. Narasagauda 
Taiya Fatil (1) the plaintiff claimed as the 
adopted son of one Adgauda. He had been 
(1) 64 Ind, Cas, 614; 28 Bom, L., R, 1272; 46 B, 490 


time. 


Vel. Lx vil) 
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^ adapted by. Adgando' в widow. The “defendant 


was the son adopted by Adganda in his life- 
Mr. Shah at page 1275* says : 
"Assuming, without deeiding, that the 
adoption of defendant No. 1 by Adganda 
was invalid, the question is whether Silabai, 
the widow of Adgauds, could make another 


_ adoption to her’ husband during the lifetime 


of the’ boy adopted by her husband. The 
point is one of first impression, No report- 


ed presedent on the point has been cited ` 


to us:-and it must be eonsidered ia the 


light of the power whish the widow has 


in this Presidency to adopt, in the absense 
of avy prohibitior, expressed or implied, by 
her "husband, 
the widow is bouod by the ast of her 
husband and to accapt all the implications 


' of an ‘adoption by him, valid ог inyalid. 


In spite of tte libsral interpretation of her 


powers to adopt in this Presidensy, I do’ 


not ‘think that the Hindu Law eontemplated, 
and ‘certainly’ it has not provided, that the 
widow eould practically ignore and supersede 
her husband's aet of adoption There is 
no authority for it: and 1 think that ‘the 
genéral effest of the Hindu Law of adoption 
is against anoh а power. Even an invatid 
adoption may become effective under sertain 


eonditiont: and the wife—or rather the widow ' 
— annot go against her husband's wishes. 
во unequivosally expressed or treat the adop- 


tion by her husband as{non- existent,” 

And at page 197t* the learned Judge 
concludes :—~ 

"It may appear somewhat anomalous that 
the widow shonld not be. allowed to treat 
ав ron exiB:enf an adoption by her husband 
which is invalid, But I donot think that 
there is anything &homalons in the widow 
teing required to aeceptihe aet of adoption 
by her husband with all its implisations at 
least so far as she herself is вопозгпей.” 

lt seems to me that an adoption by the 
hustand whether yalid or invalid would stand 
on mush“ the same footing as a Will, so 
that it would be considered as an implied 
prohibition against the widow adopting after 
the death of her husband. it was sontended 
fortheappellant that those remarks of the 
learned Judge were обгѓеғ, bat they were 
direetly in point, as they dealt expressly with 
the widow's power to adopt the plaintiff 
against the adepien by her busbard, and 

*Pages of 23 Bom, L, &,.—[Ed,]. | 


It seems to me clear that’ 


“waiting for seven months when 


if it sould be said that the hueband had 
impliedly prohibited an adoption by his 
widow by his having adopted in his life. 
time, it would neeessarily follow that the 
validity of the plaintiff's adoption by the 
widow was direstly in isaue, 

It does not seem necessary, therefore, to 
consider the other points whish were raised 
iu this case. Bat with regard to the factum 
of the adoption, all the evidense seems to 
point to the fast thas it astually did take 
place, and that the suggestion by the 
widow seven months later that the adopted 
boy was not in Belgaum when it was alleged 
he wa3 adopted, musi be вопвійегеі as a 
desperate attempt to get rid of the first 
defendant's elaim to suseeed to Malganda. 
There ate teveral witnesses who deposed 
that they wera present at the adoption 
and that the 0:85 defendant was adopted, If 


the plaintiff really thought that the first 


defendant was not present, she would have 

made that allegation at onse instead of 
she felt 
the necessity, if ske wished to suaeeod to 
her husband's estate, of proving some faet 
whieh would put an end to the alaim of 
the first defendant, 

On the question whether amongst Jains 
the adoption of a sister’s son is invalid, no 
doubt there is no judicial desision to the 
effect that Jains do not observe the same 
law as the regenerate olacses, Therefore, 
if the question had to be desided in this 
«ase evidence would have to be led to prove 
ihe custom that the adoption of a sister’s son 
amongst Jains is asknowledged. 

Then, on the question whether Malganda 
sould not have adopted owing to his being 
in mourning we have been referred to no 
direct authority on the question, But it 
is argued that as Malgauda was in mourn. 
ing, he was not competent to perform any 
religious ceremony, and, therefore, osuld not 
adopt. But the evidence eertainly points 


- to the fast that amongst Jains adoption 


is not looked upon in the same way as 
amongst the regenerate eljasses, and that 
adoption is reglly more a setuiar than a re. 
ligious ceremony, The appeal, therefore, 
must be dismissed with eosts. 

Oorasexr, J—I agres in holding that this 
appeal must fail, In Bhau Adgauda Patil 
v. Narasagauda Tatya Patil (1) whish 
was в case desided by-a Division Beneh 
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of this бош Mr. вЫве Shah; ob. 
serves at раве. 1276*: ^" It seems to me 
clear that the widow is bound by the act 
of her husband and to acsept 


. implications of an adoption by him, valid 


or invalid. " Iam bound {о respest this 
.opinion as ,eoming from a learned Hindu 
Judge. I do so the more readily becautre 
we are in this osse dealing 
adoption by a Hindu of his sister's son ; and 
itis matter of common knowledge that in 


the Bombay Presidency adoptions of daught- | 
> er's kons and sister's sons are пої uncommon. 
‚ For this proposition we have the high 


authority of Mr, Mandlik who in his Vya- 
vabara Mayvkh, Part TI at p. 493, obser- 
' yen : ; 

wre І must note that the existence of а 
time-honoured eustcm, allowing the adoption 
‘of a dauhitra (daoghter’s scn) or bhagineya 


‚ (gister’s son) is testified to in distinet terms 


by the Dvaita-Nirnaya and the Vyavahara 
Mayukh and also impliedly by Krishna Bhatta, 
Ihave made spesial inquiries on the eubjeot, 
‘and Ihave no hesitation in stating that in 
this Presidency sush adoption are common, 
„ard not the slightest taint attaches to them 
on ascount of such relationsbip. i Lid 
Special usages in favour of adoptions of 
daughter's sons and sister’s sors haya, 
moreover, been judicially гевовпівей insome 
of. the. distriots.of this Presidency. I need 
only refer to tbe judgments оѓ Candy, d, 
and Folton, J, in Manjunath v, Eaveribar (2). 


For these reasons, I agree in holding that ` 


it js not eompetent to the plaintiff, who is 


the widow of Malganda, to seek to tret 


by her husband. 


asice the adoption made пара: 
` Appeals dismissed. 


w.0. A 
(2) 4 Bom. D. В. 140. 


eee ес = сын 
*Page of 28 Bom. L. R.—L[Ed.;. 
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planations, application oj, to execution proceedings | 
Appeal, sccond—Point not raised im first appeab— 
Ahandonment, К 


' : EET 1 
Although the doctrine laid down in seotion Il 
of the Civil Procedure Code relating to res judicata 
may be rightly applied in certain proceedings ‘in 
execution arising out of the same ‘judgment so as 
to put an end to litigation and may possibly tbe 
applied in certain cases where separate suits have 
been brought, raising points which have already 
been decided -in execution cases fought between 
the same parties, still, the special rules ‘laid down 
in the explanations to that section -which. go 
hehirid the ordinary doctrine of, res-judicata, ought 
not to be applied generally in execution cases.. 
[p. 658, col. 1.5 Е 
ы t 
A point which is taken, before the Trial Court 
but is nob taken before the lower Appellate Court 
musb be considered to have been abandoned and. 
cannot be raised in second appeal, [p. 658, col. 1.] 


Kalyan Singh v. Jagan Prasad, 80 Ind. Cas, 523537 
А. 559; 13 A. L. J. 828 and Nityananda Gantayet, v. 
Gajapati Vasudeva Devu, 24 M. 681; 11 M. 1..7. 318, 
referrad to. і S 


Letters Patent Appeal against the judg- 


 mént of Mr, Justice Ross, dated the 27th 


May 1921. 


Mr. Murart Prasad, for the Appellant, 
" Mr. Mohamed Hasan Jan, fcr the Respond- 
ent, i : | 
JUDGMENT, ) 

Мше, O.J.— Thin їв an appeal on behalf: 
of the’ defendant No. 1 from а deaision of 
Mr. Juntice Ross dated the 27th of May last 
year, The plaintiffs are the ‘proprietors of a 
plot cf land measuring 2 bighas 2 dhurs of 
whieh the defendant No. 2 and apparently 
the defendent No. З, for there is some doubt 
about it, were the tenants or, аб all evente, the 
defendant No. 2 was the origina! tenant -in 
January 1914. The tenants’ sold the land 
to the defendant No. 1 under: а kabala but it 
appears from the' terms of that kabala that 
the whole holding less 12 "kanwas alone was 
sold "urder that kabala, ‘The | purchaser, 
therefore, wes not tlie ‘transferee of the. 
whele bolding but transferee óf a portion of 
the holdirg, Before the date of this transas- 
Нор, namely, on the 18th of September 1913, 
the plaintiff as landlord obtainéd a decree for 
rent against the defendant' No, l's vendors’ or 
their predecessor.in title or, at all events, 
against the existing tenant at that time and 
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. onthe 16: April 1914 the land was put up. 
to sale in exeantion of that desree and pur- 
abased by the plaintiff. The deoree obtained 
by tke landlord, for some reason ‘whieh has 
not been explained, was treated as a money- 
desres:only, but, neverthaless, the land was 
. sold and purchased by the landlord who, оп 
‘the 4th Augustin the same year, aoftually 
got delivery of possession of the land. 
Subsequently, the defendant No. 1, Pirthi 
Mahto, the tranéferes, took . proseedings 
under О. XXI, г. 90, Civil Procedure Code, 
for setting aside the ssle and: he prodused 
his kabala under which he purchased the 
land in support of his application to show : 
that he had an interest in the land.. Now 
I pause here for a moment to point out 
that tho interest asserted by the defendant 
No. lat thetime of his applitation under 
O., XXI, г. 90 was an interest in а por. 
tión of the holding only, and, therefore, во far 
‘aa the plaintiff was eoncerned, there appears 
‚ 40. have been no reason why һө. should take 
. tbe. point that the holding was non transfer- 
able beeause, even if he suseseded in proving 
the:point, nevertheless, a transfer of а portion 
bly of the holding would he’ binding as 
against him, provided that the crigi inal holder 
ér‘oceupier had not abandoned ‘possession of 
the whole holding. .Eventrally,. the applies- 
tion of the defendant No. 1 sandr Q. , XXI, 
‚т. 90, proved successful and ‘Stho sale was 
- ordered. to be set aside. He, Bowéver, had 
‘some’ 'difflenlty. in getting possession ; and 
further proseedings were taken, first, under 
section 144 Civil Proceduse Code and, subse- 
quently, . under’ О, XXI, r. 101, but it 
` would appear that, althongh the defendant 
No. 1 had been in possesrion at some time 
between the date of his kabala in September 
1913 and August in the following yaar 
when the plaintiff got possession by an 
order of the Court, still from the latter date 
up tothe time of this suit it seems, although 
it is not absolutely clear from the judg- 
ments, that the plaintiffs themselves had been 
in possession of this land. Indesd,in the plaint, 
amongst other things, ‘the plaintiffs prayed 
fór- confirmation of, their possession and 
that/in faet is one of the reliefs, granted by 
the’ leat ned Munsif whieh was affirmed both 
by tke lower Appellate Court and by the 
judge of this Court. I mention, this besause 
in one portion of the Munsif’s judgment 
. ih would’ врреаг. that ће. found upon the 
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evidenes of the plaintiffs! witnesses that the 
defendants wore in fact in pozssesion of the 
whole holdirg. 15 seams, however, that in 
arriving at that finding what ho really was 
diccussing was the original possession of the 
defendants ор’ to sometime in August 1914. 

The plaintiffs claimed that possession of 
the property in suit may be confirmed and 
that a perpetual injunction may be issued 
upon the deferdant first party restraining 
him from getting possession over the property 
in suit or from resovering mesne profits, and 

‘further asked for that relisf after finding that 

‹ there was no austom of transforability in 
the mauzah in whieh the property is situated 
and that the original tenants had in tact 
abandoned the proparty in suit, 

Various: defences were raised in the suit, 
and, amongst others, 15. was contended that 
the suit was barred by reason of the provisions 
of ssetion ll read in the light of the fourth 
Explanation to tbat section of the Civil 
Procedura Code. It was contended that the 
question cf non-transferability whish, if estab- 
lished, would pat au end to the defendants’ 
-elaim sould-not now -b3 raised Ъвеапве in 
the proesedings under O. X Xi, r. 90, either 
no Such point had been taken by the landlord, 
- or if it had not-baen taken then it could not ba 
laken-now because it might hava been taken 
-then. It was, therefore, contended that the 
present suit was barred by res judicata. The 
. Mansif, with regard: to this question eame 
to the sonelusion that the point had really 
‘never been taken at all or decided by 
ithe execation Court in the precsedings under 
т. 90 of O. XXI and, therefore, held- that 
‘the: poinb-not -having- been -raissd or de- 
sided, thers таз по рат to the plaintiffs raising 
the point now. He did not dealin tsrms with 

‘the fourth £xplaration to seotion 11 but 
possibly he bad in mind ‘the result-of 
certain oases‘which have been decided: both 
їп Madras end:.Allahabad, where it has 
-bean laid down that, whatever: may be the 
-extent to woish an analogous docirine to 
аё laid down in sestion 11 may be applied 
in execution cases, still the Explanations, ав 
ifor exampl» Explenation 4 and Explanation 5 
‘ean have. no application. to -proseedinga 
.ofthat nature seas to bar the plaintiffs ia 
a subsequent suit from raising points which 
.have. not been determined- in the pr&vious 
exeeuiion proesedings. When the mattor 
cams before-the District Judge, although a 
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question was raised based upon the doctrine 
of estoppe), no question was raissd as far as 
appears from the learned Judge's judgment 
upon the point whish has now been argued 
befere us in this appeal, and there's nothing to 
show that the point in fact was taken before 
the l.arned District Judge. Had it been 
taken it would have been open to the appellant 
before, us to-day to bring some evidence or 
some proof that the point had in fact been 
- argued аза that the learned Judge omitted to 
deal with it. Butit would appear, on reading 
. the judgment of the learned -District Judge, 
that the point was never taken and, therefore, 
one must a:sume that it was s&bandonsd. 
Now, when the matter eame befora the Judge 
of this Court, that poiat, whish I may say 
„is the only pziat whieh has been; argued 
before ts today, a-d other points were 
urged,’ The learned Julge dismiised the 
appsal and in dealing with the point 1 have 
just referred to, he pointed out that it should 
not susesed because for obvious reasons it had 
not been taken before the learned Wistrist 
Judge. and, therefore, the appellant onght nob 
to be all jwed to revive it in appeal before him. 
With that part of the learned Judgi’s judg- 
mont I entirely eoneur and that.in itsélf would 
be suffieient to lead us to dismiss this appeal. 
I further think, however, that although the 
doctrine laid down in sestion 11 of ‘tne Civil 
Procedure Code relating to res judicata may 
be applied, and rightly applied, , in cartain 
- proceedings in execution arising out of the 
same judgment so as to put an end to liti- 
: gation and may possibly ba applied in eertain 
.engés where separate suits have been brought 
zaiding points whish have already been 
decided іп execution cases fought between 
the same parties, still I do not think that 
the special rules laid down in the Explanations 
to that section which go beyond the ordinary 
dostrine of res judicata ought to be applied 
“generally in execution cases. The High Court 
at Allahabad in the sase of Kalyan Singh v. 
Jagan £rasad (1) held that “if a judgment- 
debtor does not take excaption to the amount 
erroneously set forth in an application for 
the execution ofa decree as being the sum 
due, he is not prevented by the prinsiple 
of res judicata from ‘doing so on a 
subsequent application for the execution of 
the same decree". It was argued in that 


(1) 30 Jud, Cus, 523, 87 А. 589; 18 A.L, J. 828, 
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case that, by reason of. Explanation 4 to sec- 
tion 11 of the Code, the judgment-debtor not 
having taken the point in the first applieation 
for executicn of his deeree was barred from 
taking the point in a subsequent application. 
The Court who delivered the judgment in 
that case, consisting of. the Chief Justica 
and Mr. Justice Rafique, refused to accept this 
contention and refused to apply the principle 
laid down in Explanation 4 to seation ll to 
саззв of that nature. Again, in Madras in the 
saso of Niiyananda Gantoyet v. Gajapdti Vass. 
deva Decu (2) the Court refused to apply the 
law of res ;udicata as laid down in Explanation 
8 of section 13 of the Code of 1882, whish is 
now Explanation 5 of^the present Ocde, to 
a саве where the plain’ if bad been awarded 
by a deeree porsession of. land together with 
mesne profits вой, applied in execution . for 
delivery of the lard ard for some profits 
but was nct awarded. mesne profits by 
the exeenling Conrt. In fast, that Court 
made no reference.to it in its "desision and 
when the jlaintiffs snksequently epplied 
for mesne profits they were met with the 
‘objection arising. under what. із now 
Explaraticn-5-of sestion'1], and the Madras 
High Court refuted to entertain the argument 
based upon-that Explanation in sueh а case. 
I see ro теғвоп.іо differ from the prineiples 
laid down in thore eases and, therefore, on 
this gronrd also 1 think that this appeal 
should be dismisted; The , respondents. are 
entitled to their eoste of this appeal, E 
ADANI, J,—1 agree, E 
к. A 


Apreal: disini 
- (224 M.681; UML. 8, 
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BOMBAY HIGH COURT. 
Ёксомр Озуп, Arerat No. 494 or 1920, 
' ‘February 18, 1922, 
Present :— Sir Norman Macleod: Kr., Chief 
. ` Justice, and Mr. Justice Coyajee. ' 
SOMESHVAR JETHABHAI DAVE ано 
OTH?! В——Р1НТ!РЕВ— ÁPPRLLARTS ' 
` versus 
BOMRBHYAR GOVINDRAM JOSHI— 
‚ DkFANpPAMP— REHPONDENMT, © | 


Hindu  Law-—Widow-—Altenation —Alienation" 7: seb 
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üside—Alienee, right of, to refund ` of -consideration 
money. 


If it has been proved that a sale by a widow 
having a limited interest has benefited the estate 
Љу the payment of debts which were binding on 
it, although the amount paid may not amount to 
the whole of the consideration money received for 
the property sold, the Court, when it sets aside 
the sale, will direct -payment to the alienee to 
the extent of the benefit received by the estate, 
and it must follow that if the consideration money 
for the sale is found intact at the death of the 
‘widow, the estate has benefited to that extent, so 
‘that if the reversioner after the widow's death 
wishes. to have the sale by her set aside, he can 
only succeed if he restores the money. 


Second appeal from the deo'sion of the 
Joint Judge, Ahmedabad, in Appeal No. 126 
of 1917, modifying a deeree passed by the 
‘Subordinate Judge at Umreth, ia Civil Suit 
No. 128 of 1915, 

Мг. И, K. Mehta, for the Appallants. 

Mr. Q. N. Thakor, for Respondent №. 6. 

JUDGMENT. —There ів only one question 
whigh arises in these two sesond appeals 
"with regard to thedireetion of the Court 
below thas defendant No. 4 should recoivà 
Е ‘the total sale ргіве of Rs, 723 whieh 

e йн йа for the land whish Sarasvatibai 
sm 3 him without any legal necessity, аз 
; has оу been proved. Ithas basn found 
вз а {воб that the wholeof this amount_of 
‘Bs. 799 same to the hands of tha exesutors 
of. Sarasvatibai after her death, 


The appellants eontend that аз the sale 
must beset asida, as having been made by 
the widow without legal neeesiity, the 
defendant is bound to hand back the prop- 
erty; while they буп retain the purshasa 
prise as belonging,to the widow's estate. 
There does not ssem to ba any direst 
authority on this question, although, we 
think, the principles of equity provide the 
only answer the Court should give. If it 
has been proved that a sale by a widow 
having а limited interest has bsnefitei the 
estate bythe payment of debis whieh were 
binding on it, although the amount paid 
may not amount to the whols ofthe consi- 
deration money ressived for ths property 
sold, the Oourt, when it sets aside the sale, 
will direst payment to tha alienes to the 
extent of the benefit raseivad by the estate, 
and it must follow that if the consideration 
monsy for the sale is foind intast at the 
death of the widow, the estate has benefited 
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to that extent, so that if the raversioner 
after the widow’s death wishes to have the 
вме by her set aside, he san only ausosed if 
‘he restores the money. It would be different 
if it souli not be proved that the purehase 
money was still intae& in the estate. But 
in this case we are bound by the finding of 
fact by both the Oonrts balow, that the 
purehase money same fo' the bands of the 
exesutors. Therefore, it, was only right that 
the. fourth defendant, -having baen directed 
to hand baek the propsrty whieh he purehas- 
ed, shou'd be entitled to the prise he paid 
for it. Both theappeala fail and must be 
dismissed with вовів, 
Appeals dismissed, 


т. 0. А. 


ALLAHABAD HIGH COURT. 
Finat Civit, APPEAL No. 393 or 1919, 
May 5, 1922. 

Present: — Mr. Jaatice ‘Piggott and 
Mr. J ustieo, Walsh, 

Mufti ALL JAFARÍ AND ANOTHER — 
PUvAINTIEFR— ÁPPELLANTS 

versus . 
FAZAL HUSAIN KHAN AND OTHERS— 


| DgFENDANTS—HRESPONDENTSA, 

Specific Relief Act (I of 1877), s. 42—Declaratory 
suit—Discretion of Court—Infructuous decree, setting 
‘aside of —Qivil Procedure Code (Act V of 1908), в. 92, 
scope | of, 


To grant a mere declaratory decree which і is not 
calculated to produce any effect, anless as a stepping 
stone to fresh litigation is contrary to the principles 
governing the proper exercise of the disoretion of a 
Uourt in the matter of granting relief in a de- 
claratory suit, even where the express provisions 
of section 42 of the Specific Relief Act are not 
applicable. Such a decree is liable to be set aside. 
Гр. 642, col. 2,] 

Obiter Dicta; — 

Per Walsh, J —Suits with regard to trusts relating 
to public charities must either be brought under 
section 92 of the Oivil Procedure Code or they 
cannot be brought at all, [p. 663, col, 1.] 


Per Piggott, J.—'Bhe proper view of section 92 
of the Civil Procedure Code seems to be that it is 
intended to be an exhaustive statement of the law 
applicable to suits based upon any alleged breach 
of any express or constructive trust, created for 
publie purposes ef a charitable or religious nature. 

Гр. 662, col, 1.] 
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- A suit asking for'relief by way -of a declaration 
хеш the invalidity of an alienation by the 
trustees of а public trust would seem to be covered 


by section 92 (1), clause (h) of the Civil Proce- 
-- dure Code.. [p. 662, col. J.] 


.. First. appeal from a decree of the Sc- 


s &ond Additional Subordinate Judge, Jaun- 


рива 26 
| Dr, Surendro Nath Sen and Mr. Mukhtar 
‘Ahmad, for-tbe Appellants. 

Mr. Peary Dal Baneri, for the Respondents. 


JUDGMENT. 
* Piagorr, J.—It is impossible to nnder. 
Stand the questions raised by this first 
‘appéal without going bask to the fasts 
of a previous litigation, determined by a 
deeree of this Court, dated the ©0һ of 
March 1914, and a subsequent eompromisa. 
One Ghazanfar Husain Khan, a Shia 
gentleman residing at Jaunpur, executed, 
shorily before his death, a deed of endow- 
ment by whieh he constitnted a trust fcr 
publie purposes of a charitable and religi. 
ous nature,and appointed three trustees 
for the management of the said tres’. 
The heirs-at-law of the deceased founder 
of the trust brought a suit against the trus- 
tees eontesting the' validity of the cnsire 
transaction. The evéntuhlrerult was that the 
deed of endowment was deeslared invald 
and the heirs-at-law of Ghazanfar Husain 
Khan were found to be the rightful owners 
as regards the larger part of the property 
affected by the deed of endowmant but 
the decd was affirmed in respest of a 
certain portion of the property affected. 
The trustees filed an application for leave 
to appeal to His Majesty in Council and 
obtained from this Ocurt the  neaessary 
certificate entitling -them to maintain such 
an appeal. While this was pending, bow- 
aver, a eimpromise was effected bat weeri 
the parties to that litigation, that is to 
say, bsbween the heirs-at-law of Ghezanfar 
Husain Khan on the one side, snd the 
trustees under the deed of endowment on 
the other. Virtually, the parties agreed 
to abide by the division of the disputed 
property eífested by the edecres of thia 
Court, There remained, however, for de 
termination the question of: ‘the: пау" 
of the trustees for costs of the litigation’ 
and also for the mesne profits elaimed by 
the plaintiffs in that вз, 
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‘ware of opinion that they sould not mest 


theso elaims and eonld not save any 


-portion of the trust property without mak- 
ing alienstions of the said property. They 


disposed of the matte: by selling авта . 


‘tha 
plaintiffs aud morigsging, the remainder 
with possession for a cartain number of 
years. The net result of the transaction was 
that the whole of the property covered by 


the trust passed for the time being into the . 


hands. of the heirs-at-law of. Ghazaufar 
Husain. Khan, but subject to 
ticn that, after the stipulated period 
the bulk of the property which 
(assording to the decision cf this Court) 
had been mede ‘the subjacstematter of a 
valid endowment, retarned to tho trustees 
to be used for thé purposes set forth in 
the deed of trust. Thia litigation having 


.beea thus eoneluded, the present suit waa 
instituted on the 20th of Ssptemter 1917, 


The plaintiffs are two gentlemen  belong- 
ing to the Shia. sommunity residing at 
They claimed to sue as һапе. 
fioiaries under the trust, in а representa. 
tive sapasity, on Већа of all the other 
members of their community in that.plaee 
who were. equally interested with themselves 
in the administration of the trast. : They 
have not obtained the permission of: ‘the 
Advocate-General, or of the proper officer 
appointed їй this beheltin these provinees, 
to entitle them to maintain: their 'suit 
under sectida.92- of ‘the Oode of Civil 
Proeedure ; but they Have obtainel from 
the Trial Court. permission undsr- Order 
І, rule 8, of the Oivil Procedure Oode, to 
maintain their suit in a representative 
capacity. The allegatiors made- in the 
plaint ars of a most serious character and 
the objast of the ‘suit, ou the very face of it, 


was to reverse the | whole result of the 
previors. litigation -and, if pessible, ta 
recover for the purposes of {һа ‘pablis 


trust in question the whole. of the pro. 
perty covered by Ghezinfar Husain Khan's 
original deed -of endowment, Accirding 
to thesa plaintiffs, the trustees appointed 
by that deed of endowment had been guilty 
of a series of breaches of trust, all the 
more objestionatle 
they. had bean cloaked ‘by a pretence of 
honest zeal in thé support of. the endow. 
16 -was cuggsated that the trosteas 


trast property to the. 


this sondi- | 


in sharacter -besause | 


а 
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were from the first іп sollasion with ihe, 


heirs of Ghazanfar Husain Khan; that 


they. did not honestly defend the suit, 


brought by tha raid heirr, either in the 
Trial Court or in this, Court; that the 
eompromis3 which, they eventually ontered 
into was a dishones} one and that, in any 


сазе, the alienations effected by sale and. 


mortgage in so3ordanos with the terms of 
that compromise were oitside the power 
of the trustees and the making’ of‘ them 
constituted & breash of trust on the part 
ofthe latter. The Trial Court hae, in 
effest, held that the plaintiffs are not 
entitled to re-open асу of the questions 
determined ty this Court's decree of the 
20th of March 1914 sni that there 
seems no reascn fcr re-opaning those ques- 
tions. I: has ecmə {о а olear finding in 
favour cf tke trus:ees, that thay ware 
not'in «ollosion with the plaintiffs in that 
litigation and that they  Cefended the 
interesis of the trust zaalouely and tothe 
best of their ability, As regarda the 
eomprómise, Lowever, the Court below has 
eome to the conclusion that the Ёсовіевв 
eonld not lawfully sl'enate by sala or by 
mortgage вру portion of the trust property 
without the sanction of some sampetent 
Ooart of civil jurisdiction, such sanction 
being necessary fo represent ‘and re placa 
the permission of the Qazi required. by 
the aneient prinsiples of Muhammadan Law. 
It has further been found that none of 
„the orders. passed by this Court, either 


tha deores itself or the subsequent order, - 


upon. the eompromise, amounts to the 
granting: of вов permission. Upon 
tke question raised, whether or- not it 
was competent for him:elf to grant sueh 
permission  reiírospestively, the -Jearned 
Subordinate Judge has donbted whether 
be o.uld giva such retrospective. sanstion, 
bat has held that оз {бв materials b:fore 
him he eould find no adequate grounds 


for“ doing so. The result has been that 
the greater portion of hs plaintiffs’ 
sut has beea dismistel, bus that thay 


have been graniel a daerae. which simply 
declares that the alienations of the trugt 


property effected by way of sil» and. 
mortgage by two oy oes dated Jave 
the 14th 1915, exesuted - aciord 1no3 
with the epmpromiae, ara "invalil. Wa 


have before, ug a petition of appeal” by 
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: with the decree of the Oouri 


Bot 


the plaintife, in whieh they sballengo,. 
that portion of the deorea of the Trial :. 
Court which has gone against them upon 
a great variety of groundi. 16. would 


‘seem, however, that these plaintiffs. -haye 


found themselves in diffisulties over. the 
maintenarc3 of this litigation upon which 
they had sean fit to enter ostensibly for 
the benefit of the entire sommunity of 
whish tte; ara members, Thsy hava not 
found it possible to take the steps required 
by the rules of this Court in order to 
enable their appeal t» be effaatively pro. 
seouted. They have nob eaused to. ba 
translated or printed any papers or do- 
cuments cn the record for the information. 
of this Court aud for the use of their 
Counsel The result ie, that tha learned 
Counsel representing the plaintiffs. appellants 
has very properly and vəry oandidly ad- 
‘mitted to us to day that he із not in a 
position to argue this appeal beeause his 
clients have not furnished him with proper 


materials for doing во. We do not 
think it is mnesessary for us to go into 
this matter further. We hava read so 


much of tke judgment of the Trial Court 
as involves questions of law whioh are 
eballenged in the plaintiffs memorandum 
of appeal and on the materials before ua 
it is qaite sufficient for us to say that 
we find no valid reason for interfering 
below on 
any of the grounds taken by the plaint- 
iffs. 

We have, however, before us a petition 
of eross-objsstions filel by the defendants 
trustees uncer О. XLI, г. 22 of the 
Code of Oivil Prosedura whish contains 
one or two pleas going to the very root 
of this litigation. We have had the ad. 


vantage of hearing these pleas satisfastorily 


argued on both sides and we have come 
to the eonolusion that they must prevail 
and that the suit before us ought to 


have bən entirely dismissed, The actual 


result of that suit as it síands is ob. 
viously most unsatisfactory. А csrtain dead 


of sala ard a Qsrfain mortgags hava been 


declared invalid. The trastees themselyes, 
as parties to the deed of eompromise, ara pro- 
bably not entitled to taka any action upon 


this deslarati:n in the way of challeng- 
ing the right of the vendes ог of the 
mortgage) in pogssssion, even supposing 
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that they feel inolined to do so. There 
is nothing in tke deoree of the Ооп 
below whieh lays he trustees defendants 
under avy legal obligation to take any 
action of any sort or kind, and there is 
no operative portion of the deeree of 
whieh the successful plaintiffs can take 
out exesntion in order ‘to obtain any result 
whatsoever. Тһе contequence ia that we 
have kefore us я deeree which, withont 
some further litigation, вап lead to no 
prastical consequenees, Now, this result has 
really been brought about by the frame of 
the plaint and the nature of the reliefs there. 
in olaimed, Those reliefs have obviously been 
framed in order to avoid the operation of 
sestion {2 of the Code of Civil Procedure. 
We entertain the gravest doubts whether a 
guit of this nature is mairtainable at all, by 
two pertons in the pcaition of these plaintiffs, 
withont previcus action taken under section 
$2 of the Code cf Civil Proeedure, The 
proper view of that seaticn seems to be that 
it ів interded tobe an exhaustive statement 
of the law spplicable to suits based upon 
any alleged breaeh cf any express ог son- 
strustive bust, created for public purposes 
of a ebaritablé or religious rature, It must 
be remembered that enb-section 2 of this 
вев{їсп contains a provision introdused for 
the firàt time into the Civil Prosedure Code 
of 108, ‘The exprers prohibition (subjeot 
only to a proviso Which dces rot seoncern 
us here) of any suit claiming aby of the 
reliefs spesified in suk-seetion (1) in respect of 
any sueh trust therein referred to, execpt 
in conformity with the provisions of that 
sub-section was not to be found in the Code 
of Civil Prosedure as it stood before tke 
year 1908. It may be eontended that it is 
perfedtly pcssible, as the plaintiffs in the 
present ease kave attempted, to evade the 
provisions of seaticn 92, rub.sesiion (1), by 
jadiciously framing the reliefs sought so as 


to avoid the operation of that sub-reetion, 


Even if the rointis to be locked at from a 
purely teehnical poirt of view, it would seem 
that ‘все cffeet must be given to the words 
of elause (h) of the sub ceoticn, which refer 
to tke granting of sech further cr ctber 
relief эв the nature of the oase may require, 
It’seexs very difficult to hold that the 
relief ty way of deslaraticn regarding the 
invalidity cf£tEe st le ard mortgage in question 
in thc su't eonld nct have been brought 
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within the provisions of aeetion 92, snb-sestion 
(1), сівпєе (A) above referred to. We are 
content, however, to dispose of the matter 
by earrying the question опе step further. 
Та their effort to avoid the provisions of 
sub-seetion (1) the plaintiffs have sought relief 
by way of a series of declarations. Ths dse- 
larations sought by them, and eertainly thé 
only declarations aetually decreed in their 
favour, are, аз we have already pointed ont, 
of such а nature that they are not esleclated 
to produce any effeet whatsoever uüless it 
be as a stepping stone to a fresh litigation, 
The position thus arrived at’ ia eonfrary tó 
the general prinsiples governing the proper ` 
exersise cf tke discretion of a Court in the 
matter of granting relief by way of deslara- 
tion, even if it is not covered by the express 
provitions of sestion 42 of the Sposifie Relief 
Ast. It is idle to contend thatin thepresent’ 
snit the plaintiffr, assuming their allegaticns 
of fast to be trae, could not have obtained 
effestive relief by asking for the removal of 
these trustees, the sppointment of other 
trustees, the vesting of the trust property ih - 
the new trustees so appointed, the taking of 
aesounts from the defaulting trustées and 
perhaps the settling of a seheme for the 
management of the trust. Of eourse, ary: 
trastees guilty of sush gross bre&shes of 
trust as those alleged in this rliint would 
preunbly be liable to  be'removed ; 
even if it was considered, after erquiry, 
desirable that the present: trustees ‘should 
eontinue in management of the trust property, 
the Court would have been entitled upon & 
suit framed under section ‘ 2, sub section (1), 
not merely to declare these transfers void, 
but to ге ұЛаве tbe trustees in possession 
of the property. If it be suggested on 
behalf of the plaintiffs that they sre not 
affected by the proviso to seetion 42 of the 
Sresifie Rəlief Aet beeause they sould not, 
in the suit as brought, seek further relief 
than а mere declaration, baing forbidden to 
do so by the provisions of seetion 92, sub- 
seetion (1) of tke Civil Prosedure Code, it 
seems a во еіепё answer to вау that they 
ought to bave availed themselves of those 
provisions and brought their suit in conformity 
with the same, For these reasons we are 
satisfied that the cross-objections must 
prevail, We dismias the plaintiffs’ appeal 
and, on the objeetiona of the transferee 
defendants, we set aside the deeree. of 


but ` 
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the Trial Ооог and dismiss this suit al. 
together, with sosts ,againet the plaintiff 
- throughout, ineluding fees in this Court on 
the higher scale, 


-- WALSH, J.—I agree, and I sgreein sub- 
stange with the learned Jadge's decision, He 
is probably right in the sonelusions whieh 
he has eome to with regard to Muhammadan 
Law. Where he seems to háv8 gone wrong 
is just this. The plaintiff? were in a 
dilemma, If .the ast of the trustees in 
entering into the compromise wasa breaeh 
of trust beeausa it offended ' against the 
general prineipls of the Muhammadan Lyw, 
whieh is the only reason which the learned 
Judge gives, he having: found ‘all the other 
allegations i in their favour, the plaintiffs could 
not sue in resprot of it exeept under section 
99. . If, cn the other hand, it was not а breach 
of trust, the plaintiffa had no sanse of astion 
in respect of the eompromise, so that, in either 
event, the plaintiffs were bound to fail, 

I agree that suits with regard to trusts 
: relating to publie sharities must either be 
brought under seetion 92 or they eannot 
be brought at all. The Conrt has to look at 
the substanes and not the form. It is easy 
to see that the relief in this case was 
sarefully framed во as not to воще within the 
reliefs speeified in section 92 and, obviously, 
a Court wonli not leüd itself: do a dodge of 
this kinladopted by a litigant for the purpose 
of evading ansient and: salutary provisione. 
As far as I ean see, the:main diffisulty about 
section 92 'is to bring eertain elasses of 
elaime, which persons are forosd to make, 
within its terms, A person who wants to 
keep out of it is slearly acting mala fide. 


к. н. 
Appeal dismissed, 
Coss Objections allowed. 
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CALCUTTA HIGH OOURT. 
APPEAL prow Оврав No, #94 or 1920, 
February 18, 1922, 

Present : —Mr. Justiee Greaves and 
Mr. Justiee Ghose. 

BAHIR DAS PAL AND ANOTHER— 
DEF£NDARTS—-APPELLANTS 
teraus 
GIRISH CHANDRA PAL—-PLAINTITF 


— RESPONDENT, 

Res judicata—Dismissal of objection te ewecution 
proceeding for non-prosecution, effect of-—Civil Proces: 
dure Code (Act V of 190), О. XXI, т. 100, application 
under —Limitation — Limitation Act (IX of 1908), Sch. 
I, Art. 165. 


The dismissal for non-proseoution of an objection 
to an execution proceeding cannot operate as res 
judicata there being no decision with regard to the 
objection and no actual determination thereon, 


Article 165 of Schedule I tothe Limitation Aot 
applies only to applications under [О, XXI, г. 100 
of the Civil Procedure Code. 


- Appeal against an order of the Additional 
Distrie& Judge, Hoogbly at Howrah, dated 
the 27th April 1920, affirming that of the 
Subordinste Judge, Howrah, dated the 30th 
August 1919, 


FAOTS appear from the judgment, 

Baba Monmathonath Ganguly, for the 
Appellants. Tae present proeeedings- are 
barred by res ›ийісаѓа by rea:on of the fast 
that the respondent did not proseed with hia 
objection care wlish ‘he had previously filed. 
Refers to Минди! Pershad v. Grija Kant (1). 
Then again the period of limitation for an 
applieation like the present being 30 days 
under Article 165 of the Sehedule to the 
Limitation Ast, the proseedings are elearly 
barred by limitation. See Ratnam Aiyar v, 
Krishna Dass (2). And lastly, my griev- 
апае is that the Executing Court has wrongly 
altered the deeree. As an Exesution Court 
it had no power to amend the decree. If 
any amendment was nesessary, it eould only 
be done by the Oourt whieh passed the 
deeree. 

‘Dr, Jadunath Kan, а, for the Respondent, 
was not called upon ta reply. 


(1) 8 C. 61; 11 O. L, R. а 8 І. А193; 4 Sar. Р, 
О. J, 249; 4 Ind; Dec. (м. в.) 8 
t (2) та М, 4948 p. 495; 81 MAL, J, 76; 7 Ind. Des, 
м, 5.) 706, 
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JUDGMENT,.—This is an appeal by the 
defendants against a decisiomof the Additional 
District Judge ‘affirming. в, deojsion of the 
Subordinate Judge. The respondent in the 
present eppeal, sometime ago, instituted a suit 
for declaration cf his title to, and for posses- 
Bion of, the land inoluded in the present exe- 
eution ease. Now the suit was compro. 
mised and a deeree was pasted and the pre- 
sent appellants took ontexeaution in respect 
of that-deetee and certain ' plots wero seized, 
The pretent respondent wade au objecticn 
but où: tho llth December 1915 ‘when the 
objeation was bronght on, apparently what 
happened was was that the present respond- 


ent said that he’would not proeced with the - 


oase, Wecanrot find that there was any 
deaision ‘with regard to the objection or any 
actuel determination on the point, 


Three’ 'queslions are urged before n8 On'. 


behalf of the appellaots, ‘firstly, 16 ie stated 
that these proceedings are barred. as the 
mailer isives judicata by reason of the dis- 
miseal óf the respondent's objection on the 
ith Decem ber’ 1915. We think this point 
is not well.-founéed having regard to tke faet 
that there wad no decision with regard to the 
objection'and 0 dttual determination thereon. 
Secondly, it-id ‘urged that vnder the provisions 
of Ar}isle 168 ‘of the Indian Limitation Aest 
the present proceedinge, whieh have been 
treated as an application under ection 47, 
Civil Procedure Codę, are barred, The 
learned Additional Distrist Judge pointe ouf 
that Article 165 applies ‘only to appligutions 
under О. XXI, r. 100 and with this 
view weagree. Then, thirdly, it is stated 
that the Exeouting Court hes wrongly altered 
the decree with regard to a partievlar plot, 
Now it dors rot врревг that this point was 
raiced i in thé lower: ‘Appellate Court althorgh 
it was raised in (Бе First Court, Eut reading 
the judgment of the Sutordinate Judge, it 
seems to vs that sl] that he Tas done ‘is to 
eonctyco tle d.ties and псі їп fae to alter it, 
This goirt asocadingly fails ord ‘the appeel 
must stard dism i: sed. 


A сгсів ср:егіоо Las “teen prefcrred cn 
bateli cf the respcndents, and it із urged 
before rs that the learned Additionel Dia- 
triot Јсаве 1аё rcè' considered the crose- 
objestion “that was Paisedt by  thó: present 
iespondents before him, “But he does хебер. 
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in bis judgment to the erosmobieətion with 
regard-to certain trip of lard. Then he. 
gosg on io Bay: "very little has: been. ‘said. 
against thia deoision on the merits. The 
map prepared by the Commissioner and the 
fasta set forth -by the learned Subordinate 
Judge seem to me to ba sonslusive.” Now, 
we think that there is no doubt that in thin 
portion of bis judgment he was dealing not 
only with tbe eontentions raised by the prey 
sent appellants but also with the oross- 
objestion that. was raised before him by the, 
present respondent. This being sc; although, 
he has only dismissed the appeal and has not 
expressly dismiesed the erosa- -objestion, We, 
think that be did consider the cross-objectioa 
and same to a sonslusion with regard to it, 

The «rossiobjectiou acsordingly fails. : 

We make no order a3 to coats. 

B. N. EE 
, Appeal and Qross-objection dismissed. 


PATNA HIGH COURT. 
Саул, Revision No, 809 ‹к 1921. 
January 29,- 1922. 
Fresent :— Mr, Justiae Jwala Prasad, l 
Tags 9. I. P. RAILWAY COMPANY — 
Derg: past No. 2— PET.T;ONER 
: ^ ve sus: 
Мазай, JITAN RAM-NIBMAL RAM— 
PLAINTIEP—OPPOSITI PARTY, 
Railways Act (IX of 1890), ss. 72 
Carriers Act (IIL of 1837)—Contract Act (IX 
of 1872), ss. 151, 162, J61— Railway Company— 
Bailee~-Common carrier —Liability Jor loss of goods— 
Risk-Notes Form A and B, effect of —Wilful neglect— 
Onus— Consignee to set forth particulars constituting 
neglect—Civil Procedure Code (Act V of 1908), 
О, ҮІ, v. 4, 


to 76— 


A Railway Company becomes a bailee under 
sections 161, 152 and 161 of the Indian: Contract 
Act of 1872 and are common carriers under the 
Carriers Act, and would be liable for the loss, 
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destruction ог deterioration of any consign- 
ment: ‘ejther wholly -or in' part of any goods 
consigned to them, and.they are required to 
deliver the goods so consigned to the consignee 
in ће condition in which they wete consigned to 
them. [p 665, col. 2.] - i : 

' This ordinary liability of a Railway Company 
under sections 72 to 76 of the -Railways Act is 
intended to be limited by the special agreement 
between the Company and -the consignor: embodied 
in Risk-Notes А and В, and the consideration for 
limiting the liability of. the Company is the re- 
duction of the ordinary tariff rate. |p. 6€6, col. 2.] 

"The Railway Company under the Risk-Note is, 
therefore, liable only for the loss of one or more 
complete packages due to the wilful neglect of its 
servants, transport agents or carriers employed by 
them: [ p. 666, col. 1,] . 

The Risk-Notes A and B fulfil the conditions 
for rendering а contract valid, and, therefore; the 
parties are bound by the contract embodied in the 
Risk-Notes, [ p. 666, col. 1.] 

The onus of proving wilful neglect and default of 

the Railway Company and thereby fixing the 
liability upon 16 must necessarily rest upon thé’ 
pleintitf, Гр. 666, col. 1.] 
' A pleintiff,;in: order: to succeed in an action 
for compensation for the loss or deterioration of the 
goods consigned to the Railway must algo set forth 
all the particulars constituting ‘the wilful neglect 
or default of the ‘Railway Company, which occa- 
sioned thé loss or deterioration, as is required by 
О. VI, 'r,4 of the Civil Procedure Code. [p. 666, 
col. 1.] 

SheoBarat Ram v. Benga and North- Western Railway 
Company, 15 Ind. Cas. 56; 16:0. W, N.7€6, East Indian 
Railway Company v. Nilkanta Roy, 22 Ind, Cas. 679; 
41 C. 576; 19 O. L. J. 142; 19 C. W. N. 95, Agent, East 
Indian Railway Company v. Ajodhya Pasa, 49 Ind. 
Cas, 498; (19.9) Pat, 150, Hast Indian Railway Com- 
рату v. Nathmal Behari Lal, 39 Ind. Cas. 180; 39 A, 
418; 16 A. L. J. 321, Magan Lal Purshotam v, Bombay 
Baroda and, Central India Railway Co., Rail. Cas. 36, 
Bombay Baroda and Central India Railway Оо. v. 
Ambalal Sewuk Lal, Bail. Cas 48, referred to, 


Applisation agaiast desres passed by the 
Subordinate Judge, Gaye, exereisirg powers 
of a Smell Cange Court Judge. 


Mr. 8. N. Bose, for the Petitioner. 
Megsrs. Kulwant Sahay aud Kailaspait, for 
the Opposite Party. 


JUDGMENT.—This із ап aprlisation 
under'seetion 25 of the Provircial Small 
Сапсе Courts Ast against a decree. passed by 
the Subordipate Judge of Gaya, exersising the 
powers of a Judge of the Small Causa Court, 
against the ©, І, P. Railway Company for 
compensation on amount of loss of a 
complete package ont of a onnsignment of 
16 bales of eotíon yarn under R. R; No, 
6047.11, inyoige No.1 on ‘the 5th. June 
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1920, delivered to ths Railway for earriage 
by goods train and to be delivsred to the 
plaintiff at Gaya. The eonsignor, at the 
time when the goods were made over to 
the Railway Oompany at Madan Mahal, 
signed what is knowa as Risk-Notes A 
and B, Under the Risk-Note the sonsignor 
paid a spatial reduced rate instead of the 
ordinary tariff rats  ehargeable for sush 
в consignment and in consideration thereof 
he agreed that the Railway Company shall ba 
free from all resjonsibility for any loss, 
destruction, deterioration of, or damage to, 
the said  eonsignment, from any ouse 
whatever exeept for the loss of а eomplete 
sonsignment ог of ona or more of complste 
paskazes forming part of a eonsignment, 
due either to tha wilful mneglast of: 
Railway administration, or to theft by or 
to the wilfnl neglect of its servants, transport 
agents or carriers employed by ‘them, before, 
during, and after transit over the anid: 
Railway or other Railway lines working in 
eonneation therewith.” 


The Risk-Note B farther provides that tha 
term. wilful neglest mentioned therein shall 
be held not’ to include fire, robbery from 
running train or any othsr uaforessen event 
or acsident.” 


The effect of the Risk-Notes A ani B is 
to limit the ordinary liability of the Railway 
Oompany under ssetions 72 to 76 of the 
Indian Railways Ast, (Act IX of 1890). The 
Railway Company becomes а bailee under 
Bestions 151, 152 and 161 of the Indian 
Contrast Aot of 1872 and ars sommon 
eatriers under the Indian Carriers Aeb. То 
state briefly, the Railway’ Oompany would 
bə liable for tha loi, destraoetion or- deteri. 
oration of any sonsignment ' either wholly or 
in part of any goada eonsigned to thom, acd 
they are requirei to deliver the goods so 
eonsigned tothe sonsignee in the condition 


‚1з which they were consigned t» them. This 


ordinary liability nader seetioas 74 to 76 of 
the Ast is intended to be limited by. the special 
agresment' between the Railway Comp mg 
and the sonsignér embodied in Risk Notes 
А and B, and the sonsideration for liuiting 
the liability of the Railway Company is the 
reduction of the ordinary tariff rite. Sagh’ 
an agreement has been sayed by .clas-e (2) 
of section 72, which says;— 


M 
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"An agreement purporting to limit that 
responsibility (of slause 1) shall, as far as 
limitation, be void, unless it is in writing 
signed by or on behalf of the person sending 


or delivering.to the Railway administration. 


the animals or goods, and is otherwise in 
a form approved by the Governor-General in 
Council." 

. The Risk Notes A and В fulfil the eondi- 
tions for rendering the eontraet valid, and, 
therefore, the parties are -bourd by the con- 
trast .embodied in the  Risk.Notes, The 
Railway Oompany under the Risk-Note ів, 
therefore, liable only for the loss of one or 
more .somplete packages due to the wilful 
neglect of ils servante, transport agents or 
carriers employed by them. The plaintiff, 
therefore, in order tosuccced in an action 
for eompensation for the lors or deterioration 
of the goods sonsigned to 


the wilful, neglest or default of the Railway 
Company, which occasioned the loss or 
deterioration as is required by О, VI, 
r. 4 of the ,Oivil Prosedura Code. The 
plaintiff is further required to substantiate 
by cvidenee the case of wilful neglect сг 
default on the part of the Railway Company 
and its servants, In other words, the onus 
of proving wilful negliet and default of the 
Railway Qompany and thereby fixiog the 
liability upon it must rezessarily rest ороп 
the plaintiff. “No doubt without the Risk. 
Note the plaintiff need not have proved be. 
yond the Icss or detetioration of his goods 
and the onus would have beenentirely upon 
the Railway Company under sestions 72 іо 
76. This view has now been settled by a 
stricg of authorities: _Sheo Barat Ram v. 
Bengal and North Wertera Railway 
Company (1), East Indian Rat’way Oom. 
pany v. Nilkanta Roy (2), agent, Kost 
Indian Railway Company ,v. A;odhya 
' Prasad (8), Hast Indian Ratlway Company 
v. Nathmal Behari Lal (4), Magan Lal 
Purshotan , v. Bambay Baroda and 
Central India Ratlway Oo. (5), Sembay 


Baroda. and Certral India Railway бо, v.. 


Ambalal Sewak Lal (6). ° 
(1) 15 Ind. Cas 66; 16 О, W. N. 766. 


(2) 23 Ind. Cas 679, 41 ©, 676, 190.1, J, 142; 19. 


С. W. №. 8 
(3) 49 ind. Cas. 498; (1919) Pat. 150. 


(4 89 Jnd. Cas. 130; 89 A. 418; 16 A. L7. 321. 


(5) Rail. Cas. 86. ; id 


(6) Rail. Cas. 48, 
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.aforesaid authorities, 


the Railway. 
must seb forth a'] the particulars constituting. 
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The distinetion between a oase instituted | 
under sestions 72 to 76 of the Indian Railwaya: 
Ast, and that based upon the Risk Notes A 
and B has been dealt with in almost all the, 
In the ease of . East 
Indian Railway Company v. Kanak Eehary 
Haldar (7), it was held that the oases under 
sestions 72 to 76, viz, Surendra Lal Ohaudhurt 
v. Secretary of State for India tn 
Oouncil (8), and Sesham Patter v. Moss (9), 
do not.apply to the ease arising under the. 
Risk Notes А and B. The fasts of the present 
ease appear to be exsotly similar to those. 
in -Toonya Ram v. Hast Indian Railway 
Oompany (10), where а deeision such as that 
arrived at by tbe Small Cause Court Judge 
in the present case was set aside upon the 
grcund that the onus was wrongly placed 
upon,the Railway Company instead of upon 
the plaintif. The Judge of the Small Cause 
Court in the present.case appears to be under 
& misappehension of the scope of the plaintiff's 
Buif. In the plaint no charge was laid 
against the Railway Ocmpany of wilful 
neglect or wilful -default whieh occasioned 
the lgs of the package in question. Far less 
зея. еге any circumstanee or fact disclosed’ 
in the plaint constituting wilfnl negl-ct or 
default sueh as is enjoined by О. VI, r. 
4 to be stated ina anit based upon wilful 
neglect or wilful default, That the Judge 
was under a misapprehension is also apparent 
from the enfire absense of the words wilful 
neglest or wilful default in his judgment, He 
does not come to any finding that the loss of 
the plaintiff's goods was due to the negligence 
of the Cefendant Ocmpany ; in fast, he, does 
not. refer to any evidenee on behalf of the 
plaintiff bearing upon the lcss of the’ goods 
due to the negligense of the defendants. На 
simply ssys— 

"From the statement of Ram Prasad it 
appears that the.loss was caused at Madan 
Mahal whieh is a station of the second 
defendant.” 

He further admits that the goode were 
covered by the Risk Notes A and B, but he 
wrongly holds that these Notes would not 
exonerate the Railway Company in case of 
a loss of a eomplete consignment, andj this 


(7) 44 Ind. Cas. 691; 22 О. W. N. 622. 


* - (8) 88 Ind. Cas, 702; 250. L. J. 37. 


(9) 17-M; 445, 6 Ind. Deo. (x. в.) 808. 
(10) 20 C. 257; 7 0, W. М. 870, 
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shows that the learned Judge of the Small 
Cause Court perhaps did not read the Riek 
Note (Exhibit B) whieh deals with the loss of 
a somplete eonsignment or a complete paekage. 
He has treated the ease as if it was under 
sestions 72 to 76 of. the Indian Railways Act 
and consequently he has fallen into the 
common error of throwing the onus upon 
the defendant instead of upon the plaintiff. 
This -very point has b3en dealt within the 
sasos quoted above, and there 
to ‘the contrary.’ 

I wonder, whether the eases eited above 


were plaeed before the learned Judze of 
the Small Cause Court, or his attention was: 
ever dirested ёо the distinetion betwesn the. 


sasos under eedtions 72 to76 of the Indian 
Railways Act, and the Risk Notes A and B. 
In terms of the order passad ia the 
ease of Toonya Ham v. Host 
way Oompany (10), I hold that the dearee 
passed by, the learned Judge of the Small 
Causa. Oourt against the Railway Company: 
is wrong in lawand ought tobe set aside 
under ` section 25 of the Provincial Small 
Causes Act. І i 
The Rule is aseordingly made absolute. In 
the ciroumstanees of the ease, there will be 
no order as fo costs, eaeh party bearing ita 
eos{sthrcughont. © ` 
N Hy 1 
: Hule mace absolute, 


BOMBAY HIGH COURT. 
First Civit Apreat No, 223 or 1991, 
February 17,1922, 

Present :—Sir Norman Macleod, Kt., 
Chiéf Justiee, and Mr. Justiee Ооувјез, 
Bat KARIMABIBL DAUDBHAI—~ 
PLAINTIFF—APPELLANT 
versus 
ABDEREHMAN SAYAD BANU— 
DEFENDANT-— HEBPONDEKT. 

Specific performance of contract for sale—Decree — 
Egecution—Defendant; whether can execute decree— 
Civil Procedure Code (Асі Y of 1808), s, 2 (8), 
effect of. 


> A decree for specific performance of a contract 
to sell property is. capable of. being executed by 
the defendant аз well as by the plaintiff, so where, in 


^, KARIMABIBI DAUDEEAI ©, ABDEREHMAN SAYAD BANU. 


із no anthority’ оед of 1919 in the First Olars Subordinate 
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such а case the plaintiff refuses to take the sale-deed, 
and pay the consideration money, the defendant is 
entitled to come to Court and ask for the pay- 
ment to him of the consideration money for the 
purchase on his tendering a sale-deed. [p. €68, 
col. 1.] 

Firat appeal from the desision of the 
First Class Snbordinate Judge, Sarat, in, 
Darkhast No. 51 of 1121. 

Mr, G. №, Thakor, for the Appellant, 

Mr. M, В, Dave, for the Respondent. 

JUDGMENT.—The plaintiff in Suit No, 


Judge’s Court at Surat cbtained a decree for 
spesife performaues of a contrast to sell 
immoveable property. The f.llowing order 
was passed : | í 

“it is ordered that defendant No.1 do 
exceu'e to the plaintiff а sale-deed in respeet 
of the property, the rubjes matter in suit, for. 
Вз, 7,200, In default on his part, the plaint. 
iff doapply for execution of the same. The 
plaintiff do deposit in the Court Ras, 6,449 
being the balanee of the purshase.money 
due'at the foot of the agreement, the subject- 
matter of this suit, On his doing so, the 
plaintiff do take possession of the house, 
the subjest-matter of this suit after the 
exeaution of the nesessary sal -deed. But 
he is not to take possession before that, 
The defendant No. 2 dotake Rs, 4,741-8.0 
out of the said Re. 6,447, and he do give over 
the balanse to defendant No. 1. The doeu- 
ments lying in Court of defendant No. 2 
(three mortgage-deeds) be given to the 
plaintiff, The plaintiff do also take the agree- 
ment given in writing to defendant No. 2 ty 
the. plaintiff and defendant No. 1." 

The second defendant was the mortgagee 
from the first defendant, It also appears that 
the same property was the subjeet-matter 
of Civil Snit No. 217 of 1919 filed by one 
Ismail against the present defendants, the 
present plaintiff not being a party, and it 
appears that in that suit, after the desres 
in Suit No. 264 of 1919 had been passed, 
Ismail got a decree diresting the defendants 
to give him possession of the suit property on 
Ismail’s paying them Rs. 4,000, 

In eonsequenee, of the deeree in Suit No. 
217 of 1919, the plaintiff was not anxious to 
get a sa’e deed from the defendants. The 
defendants were anxious to get the money 
whieh had been deposited in Court, and were 
perfestly willing to give the plaintiff a sale- 
deed. The defendants eonsequently took ont 
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Darkbast No. 51. of .1921. 
opposed any astion being taken on the 
Darkbast on the ground that the defendants 
were not desree-holders as defind in sestion 
2 (3) of the’ Civil Prosedure Code, so that 
they had no right tc file the Darkhast, This 
sontention was overruled by the First Class 


Subordinate Judge .who dirested that the‘ 


plaintiff should get a sale-deed which the 
defendants weré willing to pase, and should 
get porssssion., The defendants should get 
the money as decreed in their favour on 
passing the deed and giving possession. If 
the plaintiff refused to take the deed and 
possession within a reasonable time, defend- 
ants were to ba at liberty to spply о’ the 
Court for such сев as they were entitled 
50, 

i Now, it deeri to me on ganeral prinaiples, 
leaving aside, altogether the dealings betwcea 
the defendants and other parties, that" the 
deeree for spesifie performance was capable 
of béing exeented by the defendants a3 well 
as by the plaintiff. If this were not so, it 
would follow that if a plaintiff who has 
obtained a deeree for speeific performance, 
refuses to taka the sale-deed and pay the 
sonsideration, money, the defendant is left 
with, no remedy whatéver, while, owing to 
the deeree passed against him, he! would 
still be debarred from dealing ia any way 
with the suit property. We think it is clear 
in sush a ease that a defendant would be 
entitled to some to Court and ask ‘for the 
payment to him of the consideration money 
for the purchase on his tendering a sals- 
dead. Үе, think the order made by the 


Judge in the'OCourt below was a perfectly ` 


sorreet order. and that the defendanta 
same within the definition of deeree-holder 
in section 2 (3), Civil Prosedure' Cade. 
If the plaintiff in à suit for speeifid 
performance, after having obtained a 
desree, discovers or is apprehensive that 
the deferdant «annot give him. а good 
‘ith, then it seems to me his proper aoürse 
19 to apply to the Court that paisszd the 
desree for a review, or, in the alternative, 
16 may b3- :opan to him to file another suit 
against the defendant {6 set aside the 
previous prcesedings. The appeal must be 
dismissed ‘with coets, 

Ww CA 

| Appeal dismissed, 
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. Tha plaintiff. 
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ALLAHABAD HiGH COURT. 
Frest Озуп, APezíL No. 222 ок 1919, 
January 30, 1922. 
Fressnt : — Mr, Justise Piggott and | 
Mr. Justise Walsh. 
OHATUR BHUJ AND AxoTHER— 
PLAINTIFPS— APPELLANTS 
' versus ' 
GOBIND RAM AND огникв— . 


. DREFENDANTS— RESPONDENT], 
Hindu Law—Antecedent debt—Pre-emption decree, 
money required far—Mortgage of ancestral property 


Чо pay off the decree — Ancestral property, liability of. 


A pre-emption decree merely gives ‘the ГИ 
holder the option of acquiring certain’ property at 
a certain price: He is not thereby laid under any 
obligation to acquire that property. Consequently , 
money required to. -satisfy such a depree is nob 
an antecedent debt ‘due from the  deoree- older, 
and, therefore, if the deoreé-holder hypothecates 
joint ancestral property in order to take advantage 
of the decree, the hypothecation .is not binding, 
on the family property as having been made to рву, 
off an antecedént debt. [p. 669, col. 2,] 

To give true effect to the doctrine of апіесе-: 
dency in time, there must be real dissociation in . 
fact. [ p. 670, col. 1.] 

Nathu v. Kundan Lal, 8 Ind. Cas. ‘£36; 33 A. 212;. 7. 
A, L. J, 1152, dissented from. 

Sahu Ram Chandra v. Bhup Singh, 39 Ind. Cas. 
280; 88 A, 487 atp. 449: 21 C. W. М. 698; 1 P; L.W.’ 
557; 15 A. L, J. 437; 19 Bom. L, В. 498; 26 C, L. T. 1; 
83 M. L. J. 14; (1917) M. W. N. 439; 22 M. L: T. 29; 
6 L. W. 218; 44 1 A; 126 (P. О,), followed, 


First appeal from the deeision ¿of the’ 
First Additional Subordinate Judge, Aligarh, А 
dated the 29th of March 1919. 

Mr. Gulzari Lal, tor the Appellanis: 

: Messrs, S. К, Dar aud Panna Lal, for the 
Respondents, 

JUDGMENT. 

Piccorr, J.—The plaintiffs, who are 
tbe appellants іт this Court, sued Gobind’ 
Ram and his minor sons upon ' two mort. 
gages of tbe 9th of September ' 1911 
and the 25th cf June 1912. The ques- 
tion in issue in the Conrt below and 
again jn this Court was ‘whether the va a 
aneestral property, in the hands of Gobind 
Ram can bs made liable for the whole, or for 
any part, of the consideration under these 
two deeds, The essential ciraumstanses are 

as follows: On the 20th. of Jaly 1911 
Gobind: Ram :had obtained á pre- emption 
‘decree entitling him to acquire sertain prop- 
erty in village called Loharra, on condition 
of his.depositing a sum of Ra.. 1,072, within 
& preseribed time. . He borrowed this: amount 


„© gata have 


‘fin 
Wai 
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from. the plaintifs under the deed of Septem. 
ber the 9th, 1911, by hypothesating under 
the raid deed not only the share in village 
Loharra which he proposed to acquire, but 
also sertain ancestral family property in his 
hands. Не did not eonfine himself to raising 
the money nesessary.to nequire the property 
in -Loharra under the pre- -emption desres. 
He borrowed Rs. 1,246 more in'order to pay 
off 2 promissory- notes, ' He acknowledged the 
previous reseipt of Rs, 82 for incidental 
expenses and other unspecified ‘necessities 
and he was paid Hs. 1,100 in cash and on 
registration. - The total consideration for this 
bond, therefore, comes to Rs. 3,500. ` Subse- 
quently, there was an appeal in the pre- 
emption ease and the resnit was that, in 
order to seeure the benefit of the pre-emption 
deeree, Gobind Ram had to pay а further 
sum cf- Rs,-750, For this purpose, he 
exeeuted the seeond of the two mortgages in 
suit for а nomial sonsideration of Rs. 800 of 
whieh Ra, 45 was reeeived in-cash and Rs, 5 
was set down аз due on aecount of the 
interest on the older bord of September, 
the 9th, 1911. The Court below has held 
that the property acquired by Gobind Ram 
in village Lobarra is liable for the full 
amount of ‘the debt due under both mori- 
R& ps aseording to their terms, and this 
Aig not challenged by the defendants, 
regard to the remainder of the son. 
sideration, the.finding.is that two antesedent 


debts due under a promissory note, for a 


total sum. of. Rs. 1,246 were in faet paid 
up out of the eonsideration of ‘Rs, 3,500 
rescivsd under the bond of September 
the-9th 1911, 
the property hypothecated under the ‘deed, 
including the joint -aneestral family prop. 
erty, 


us is by the plaintiffs. They contend: 
Firstly, that the joint ancestral family 


property ought to have been made ‘liable. 
at least for the two sums of Rs, 1,072 and: 


Rs, 750 applisd to the satisfaction of the 
pre-emption deeree. 
of Rs. 1,100 paid in oash at the registra- 
tion of the older deed was, in fast, borrow- 


ed ‘in order to pay off the antecedent un-, 
wesured debts and was: applied to that pur.’ 


pose, On. the first point, there is' one 
authority: of- this Court, the ense of Nathu 
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‘to sall for certain further evidence. 


Consequently, the whole of 


has been made liable fcr this amount, 
To this part of the decree again, the defend- 
submitted. Ths appeal before. 


Sesondly, that the sum ' 
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v. Kundan Lal (1), whieh appears to supe 
port the eontention of the plaintiffs, We 
do noi think that tki; deaision oan be 
regerded as good law in view of tha sub- 
sequent prondunsements of their Lordships 
of the Privy Couneil on the question of 
antessdent debt to whieh it is not nesessary 
for us to refer in detail, When all is 
said and done, tbe pre-emption decree 
merely gave Gobind Ram the option of 
aequiring eertain property at a certain 
price. He was laid under no obligation to 
acquire the property unless he shose. It 
ssems to us that it would be very dane 
gerous to hold that the ‘money required 
to satisfy the pre-emption deeree was an 
antesedent debt: due from Gobind Ram 
on the date on whieh eash of these mort- 
gages respeotively was exeouted. 

On the sesond point, we hava some to 
the conelusion that we annot some to a 
desision without exersising our power under 
O. XLI r. 27 of the Civil Prosedure Code 
We find 
that, as early in the triel of the suit aa the 
29th of January, 1919, the plaintiffs had made 
в full disalosure of their sase regarding this 
item of Re. 1,100. They mentioned the names 
of four’ sreditors of Gobind: Ram for whosə 
batisfastion they allege the money to have been 
borrowed and who they allgga sto have beon 
astually paid cff by mans of this money, 
The case was set down” for hearing on 
the: 20th of Marsh 1919 and, on the 7th 
of Maroh the plaintifs applied for 
summonses to issue against the four eredi- 
tors whom they had already ‘named to the 
Court. Summonses were duly served buat 
the witnesses in question did not present 
themselves before the Court at the hearing 
of the 20th of March 1919. The plaintiffs 
applied for an adjournment to enable them 
to summon thesa witnesses but were refused, 
We eannot agrea with the Court balow that 
thera were any laches оп the part of tha 
plaintiffs iu this matter. So far as appears 
from ‘the resord, they did their bsst to get 
these witnesses bofore the Court. We think 
fhisis a case in: which the Court from whose 
deeree the appeal before usis preferred has 
refused to admit evidenea whioh ought to 
have been admitted.. We aesordingly send 


(1) 8 Ind. Саз. 836; 38 A; 242; 7 А.Ш, Je 11827 
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down the ease to the Court balow with dires- 
tions to afford the plaintiffs a further oppor- 
tunity of requiring the attendanss of those 
four witneises in sush manner as they may 
think proper. The witnesses should be 
directed not merely to attend the Court to 
give evidence, butto bring with them any 
dosuments in their possession relating to 
the alleged transactions between them and 
Gobind Ram. When this evidense has been 
duly resorded the resord should be raturned 
and sent down for further hearing of the appeal 
to this Court on the earliest convenient date, 
"The four witnesses in question are Bal 
"Makuad, „бапда Nath, Mansukh Ram ard 
Jai Jai Ram mentioned in the Court’s rubhur. 
of the 29th of January 1919 and summon. 
. ed at the trial under the plaintiff's appliea- 

tion of the 7th of March 1919. 

Wass, J.—I agree. · With references to the 
'ease of Nathu v. Kundan Lal (1) whish 
‘has ben relied ov, І find a difficalty in 
following the reasoning contained in tha 
judgment. 

Whatever elso it may be, a sondition 
providing that the payment of a вош of 
money shall depend upon entoreing or taking 
пр а pre-emption desree is eertainly not a 
debt. The transaction, no doubt, was 
antesedent, but it does not result in debt. 
There is no person to enfores it if the 
pre emptor does not, ehoose to ast upon this 
plea. I entirely agree with what my, brother 
has said that the passage in the jadg ment of 
their Lordships of the Privy Oouneil Saku 
Rim Ohandra v. Bhup Singh (2) elearly 
shows that the desision in Nathu v. Kundan 
Lal (1) ought not any longer to be followed. 
“Tn truth” runs Кз opinion of Lard Shaw “to 
give trus effeatto the doctrine of antesedenay 
in time there must be also real dissosiation 
in fast’ In Хои v. Kundan Lil (1) and 
in the ease before us, there із not only no 
sueh dissosiation in fast, but there із the 
most intimate assosiation, In the previous 
decision of this Oonrt, relianee was plased 
in the judgment upon the fact that the 
eondition of the deeree had been astually 
complied with and the property had been 
asquired as the result of the money borrowed 


(3) 89 Ind Cas. 280; 39 A. 437 at p. 449, 21 О, We 
N. 698; 1 P. L. W. 657; 15 A. L, J. 437; 19 Bom, 1, R. 
498; 26 О. L, J, 1 88. M. L. J, 14; (1917) M. W. N, 
439; 22.M. l T. 24 6.0. W, 218; 4t L А, 126 (P, Ge, 
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in the morigage transastion whieh was in 
question. That sesmsto me to be exactly 
the vise against whieh the Privy Counmsil 
have warned the COoarta of India. Оп 
the other hand, it sesms to me that the 
desision in Kapildeo v. Thakur Frasid 
(3) marks very elearly the other side of 
the dividing line, there being in that ease 
an obligation incurred antesedent in time 
and diss.eiated in fast, either to taka up the 
purehase at auction or to pay compensation. 
for default, : 

ж.н, ФЕ. N, Order accordingly. , 
(3) 21 Ind Oas. 568; 36 A. 17; 11 A. L. J. 931. . 





: LAHOBE HIGH COURT. . í 
Secoxp Отт Arrear No. 2593 or 1920. 
Mareh 10, 1921. 

Preseni;— Mr.Justise Martineau. 
DYALA AND OTHERS —PLAUTIFFS 

—APPRLLANTS. . 
versus Ё 
HiRU AND OTHERS—DEPFENDANTS — . 
RESPONDENTS. Р 

Civil Procedure Code (Act У of 1908), О, XEU, 
as amended by. High Cowrt—Appeal, second, memo- 
randum of, unaccompanied by First Court's judyment 
— Presentation, validity of, Е a M 

i | ЕСПЕ 
' The presentation of & memorandum..of » aepo 
appeal to the Lahore High Court unaccompanied by 
а сору of the judgment of the Oourt of fir&bihstance, 
as required by т. 2 added by the High Court to 
О. XLII, of the Civil Procedure Code, is not a valid 
presentation, { я 

Sesond appeal from the decree of the, Ade 
ditional Judge, Kangra at Dharamsala, dated 
the 31st May 1920, reversing that of the 
Tahsildar, exercising the powers of a Mansif, - 
3rd Olass, Hamirpur, Diatriet Kangra, dated 
the 25th February 1920, ` 

Lala Mehr Ohan? Mahajan, for the Appels, 
lants., Mn 

Lala Jagan Nath, for the Raspondents. 

JUDGMENT,—This is a sesond appeal 
from an appellate decrae of the 31st May 
1920, and a preliminary objestion is taken 
for the respondents that the appeal was not 
properly presentei till after the expiry of 
the period of limitation. 

The appeal was firat presented on, the, 
28th September 1920, the day on whish the 
Qourt opened after the vacation. It was 
assompanied by ospies of the lower Appellate. 
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‘Oourt’s judgment and desree, but not by a 
чору of the judgment of the First Court, and 
‘it was acaordingly returned to the appellant's 
‘Counsel, who filed it again on- the 17th 
Noveniber with a copy of the Firat Court's 
judgment attashed. 

On the 17th Ostobsr 1919 O. XLI of 
the Civil Procedure Code, relating to appeals 
from appellate deerese, was amended by the 
"addition of rule 2, whieh provides that 
in addition to the sopies specified in O. 
XLI, г. 1, the memorandum of appeal shall 
‘ba aesompanied bya copy of the jadgment 
of the Court of tirst instance: (P. G. Notifica- 
tion No, 4685 G., dated the 17th October 
1919). 

It is-clear that the appeal in this case 
was not properly presented on the 28th 
September, asit was not sscompanied by а 
вору of the judgment of the Court of first 
‘instance as required by r.-2 of O, XLII, Ohuni- 
lal Jéthabhai v. Dahyabhai Amulakh (1), 
whieh' is sited on behalf of the appellante, 
does not help them. 

Thére was no valid presentation of the 
‘appeal till the 17th November wken the 
period of 
reason is shown for admitting tbe appeal 
after the expiry of that period. The appeal 
‘is sesordingly dismissed with aosts. - 


М0, А, Appeal divmiased, 
Ко, 82-B. 14; 9 Bom, L. R. 1188, 
ee 
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_ ALLAHABAD HIGH OOURT. 
Sxconp Отг. Arrear No, 421 or 1918, 
' April 13, 1922, 
Present :—Mr, Justice Piggott and 
Mr, Justiee Walsh. 
'{ MOHAN LAL AND ANOTEER—PLAINT FFÁ— 
APPELLANTS 
| verstis 
MAHMUD HUSAIN AX» OTHERE— 
; DEFENDAMTS-—REBPONDENTS. — 
Muhammadan Law-—-Gijt—Hiba- Lewes diets 
8, 

.À: conveyance by way of gift as between 
Muhammadans may be by deed of gift simply, or by 
deed of gift coupled with consideration. If the 
former, unless accompanied by delivery of the 
thing given, so far as ib is capable of delivery, 
it is invalid. If the latter, actual payment of the 
consideration must be proved and the bona fides 
‘intention of the donor to divest himself in præ- 
senti of the property and to confer it upon the 
donee must also be proved, Гр, 672, col, 1] HM 
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limitation had expired, and no. 


вй 


Sesond appeal from а “deeres `of the Dis- 
triot Judge, Bareilly. 


Mr, В. Е. O'Conor and Dr, Surendro Nath 
Sen, for the Appellants. 
, Messrs, Iqbal Ahmad and Mukhtar Ahmad, 
for the Respondenta. 


' JUDGMENT.— This is а sesond appeal 
on the part of two plaintiffs whose claim for 
possession of ser'ain house property in the 
town of Bareilly has been dismissed by both 
the Courts below. 

Tho plaintiffs elaim the property under a 
deed of sile of the year 1916 executed by 
two persons, Abdul Latif and Abdul‘ Hafiz. 
Their ease is that the said vendors obtained 
the property by inheritance from their mother, 
Zohra Bibi, who again obtained the property 
by gift from her mother, Musammat Sakina 
Bibi. The deed of gift in question is dated 
the 2nd of June 1£00, and was exeented, not 
by Sakina Bibi herself, but by one Saiyid 
Ali Husain acting as her speeial attorney. 
The plaintiffs having been pnt to proof of 
their title, a number of issues were framed, 
and, as а matter of fast, both parties pressed 
upon the Courts below alternative and 
inconsistent’ pleadings to an extent whieh 
has served to cloud the plain issues in the 
gate and to introduce elements of son. 
fusion whioh have led {6 the delay and 


* írouble we have found in determining the 


appeal. When it was first argued before 
us, we desided that it was rot expedient that 
we should proceed further withont obtaining 
elear findings upon certain questions of fast. 
The findings on the issues remitted by us 
are substantially in favour of the plaintiffs. 
appellants, so far as they ро ; but as the case 
has heen finally argued cut afterthe return 
of the remand findings, we have come to 
the eonclusion that the appeal cannot succeed. 

The first question is whether Musammat 


‘Zohrea Bibi held a good title to this property 


under the deed of gift of the 2nd of June 
1900. We may pass over a number of 
questions which were raiced in this sonneetion 
and consentrate upon what is really the 
ezsential point in the case. The deed of the 
2nd of’ Јосе 1900 is unquestionably what 
is konwn in the Muhammadan Law as а 
heba til ewag, or a gift for consideration, 
The authority of the special attorney, who 
exeented the came, most definitely was to 
convey this house property in Bareilly ig 
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Musammat Zohra Bibi ава gift, but for a 
consideration, tbat consideration being the 
surrender by Zohra Bibi of certain rights. It 
is not important to consider what those rights 
precisely were. The deed itself upon its 
wording &ürriós out the- intention expressed in 
the power-of-attorney, that is to say, it 
purports to convey the houte property in 
return for the surrender of Musammat Zohra 
Bibi's rights. Their Lordships of the Privy 
Counsil in the case of Ohaudhrt Mehdi Rasan 
v. Muhammad Hasan (1) have clearly laid 
down the law upon this point, A conveyance 
by way of gift ав ` between Muhammadans 
may be by deed of gift simply, or by deed of 
gift eoupled with consideration. If the 
former, unless. aseompanied by delivery of 
the thing given, so far as itis eapable of 
delivery,it is invalid. If the latter, astual 
payment of the consideration must be proved 
and the bona fide intention of the donor to divest 
himself in prasentt of the property and to 
eonfer it upon the donee must also be proved, 
The learned Disrtriet Judge, has found that 
there is no evidence that Musammat Zobra 
Bibi relinquished anything, or surrendered. 
апу. righte, or, in‘ short, returned any 
eonsideration for the eonveyanee in her favour 
purporting to be: effected by this dosument. 
In view of this: finding it ssems searsely 
neecssary for us ёо go into the alternative 


question whether’ itjis proved that possession 


passed, exeept ^in ко far as that alternative 
question is involved'in certain farther pleas 
taken on behalf of the appellents, In the 
Сопгів below mush relianca wes plaeed by the 
plaintiffs upon the contention that they, and 
their predesessors in-title had perfested в 
good title by adverze. possession againt Sakina 
Bibi and her heira for twelve years and more 
from the date of the deed of gift. As & 
matter of fast, in thé month of June 190), the 
property was in the possession of eertain 
lessees and remained in the, possession of those 
lessees, until the year 1913, There is no 
evidenee that those lessees ever paid vent 
to Musemmat Zohra Bibi. They appear to 
have paid rent to Mohammad Ehsan, son of 
Sakina Bibj, and, therefore, brother of Zohra 
Bibi, It ie claimed оп {в behalf that he 
received that rent as owner ; while the ease 


1 


(1) 287A, 489 at р, 448] 10 C, W: М, 706; 8 &, L І; 


408; 8 Bom. L. B. 887; 9:0. 0. 1965. 4 C. D.J, 295; 1 
M, D. 168 88.1.А,68 (PO) ч... s 


INDIAN OASES, 


. [1922 


for the appellants, when sifted out thozoughly 
will ba found to rest проз the contention 
ttat Muhammad fhsan received this rené as 
agent for Zohra Bibi. It seems sufficient to 
say that there is ro real fonndation for this 
plea, either in the findings of the Courts 
below, or in such evidence as haa been brought 
to our noties, . А 
.. The other point taken is that the heirs of 
Sakina Bibi are in some way or otber estopped 
from denying, either the validity of the trans- 
fer in.Z»hra Bibi's favour, or the fact of har 
possession. This plea is based in snbstaneg 
проп certain words used in the judgment 
of the lower Appellate Court which are quoted 
iu the first paragraph of the memorandum of 
appeal before us, Undcubtedly, the expression 
во quoted, taken by itself, lends some solour to 
the appellants’ contention, although it may be 
noted that the expression used, namely, that 
the "family" had allowed the sons of Zohra 
Bibi to hold the property in suit as excluaive 
owners, is а dangerously, vague one. Apart 
from this, however, the judgment of the 
learued District Judge requires to be fairly 
considered as a whole, When so eonsidered, 
dt seéms clear enough that the lower Appellate 
Court; intended to find, wbat it bas found in 
express words in :a later paragraph of the 
judgment, namely, that posgession never 
pasied to Zobra Bibi and that the evidence 
for the plaintiffs failed Фо .prove anything 
more,than that in the year 1913 the tons of 
Zohra Bibi bad somehow some to be in 
effective possession of the house to thia 
extent that they exesuted a fresh lease in 
favour of another tenant and managed to 
put” their tenant into ‘poseession, ‘Thia 
finding is not sufficient fo support either the 
general plea of estoppel in the form in ‘whieh 
it is taken in the memorandum of appeal, 
or any more explisit plea based upon the 
wording of section 41 of the Transfer of 
Property Ast No. IV of 1882. 

For these reasons, we dismiss this sppeal 
with costs. EE 

We 0, Ay 
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RAKHAL CHANDRA GHOSE 6, DURGA DAS, 
CALOUTTA HIGH COURT. 
APPEAL FROM APPZLLATB Decgen No, 2561 
or 1919, 

January 13, 1922. 
Present:—Justiea Sir N, R. Chatterjea, KT., 
and Mr. Justics Panton. 


RAKHAL OHANDRA GHOSE AND OTHERS . 


— PLAINT.FFA— APPELLANTS 
` versus 

DURGA DAS SAMANTA AND ANOTHER- 

DargNDANYS-—RESPONDENTS, 
Limitation Act (IX of 1903), Sch. I, Art. 142— 
Possession, suit for—Plaintif dispossessed and out of 
possession —Burden of proof as to title and posses. 
ston—Possession——User ~—Consiructive possession—Pre« 


sumption that in case of conflict of evidence possess . 


sion goes with title, when arises, 


Where the plaintiff while in possession has been 
dispossessed and is ont of possession at the date 


of suit the onus is upon him to prove that he . 


was in possession and was dispossessed within 12 
years of the suit. [p, 676, col. 1. 


In cases coming under Article 143, although the 

- plaintiffs’ title is proved, the onus is not upon the 

defendant to show that the plaintiff lost his title 

by adverse possession on the part of the defend. 
ant. Ср. 681, col. 1.] 


Maharajah Коомат Baboo Nitrasur Singh v. Batoo 
Миті Loll Singh, 8 M. I. A. 159; 1 Suth. Р. 0. J. 420; 1 

' Sar. P, О. J. 744; 1 W. В. P. U, 51: 19 Е. B. 505, Rajah 
“Sahib Perhlad Sein v. Maharajah Rajender Kishore 
Sing,- 12. M. Y. A. 292 at p. 337; 2 Suth. P. C. J. 225 at 
р. 239; 2 Sar. P. О. J. 480; 20 Е. В. 819, Beer Chunder 
Jobraj v. Deputy Qollector of Bhullooah, 18 W. R. 
23 (P. O.,. Mohima, Ohunder Mozoomdar v. Mohesh 
Chunder Neoghi, 16 O, 418; 16 I. A, 23; Б Sar. P. С. J. 

- 821; 8 Ind. Dec, (м. в.) 812 (P. O.), Mahammud Aman. 


ulla Khan v. Badan Singh, 17 О, 137; 16 I. А. 148; 18 - 


Ind. Jur. 880; 5 Sar. P. C.J. 412; 23 Р. В. 1890; 8 
Ind. Deo. (N, в.) 629 (P. 0), Rant Hemanta Kumari 
Debi v. Maharaja Jagadindra Nath Roy Bahadur, 
10 C. W. Х.680 (Р, С.); ЗА, L. J, 363; 8 Bom. b. R, 
400; 1 M. L. T. 185: 16 M. L.J, 272 (P.C.), Karan 
Singh v. Bakar Ali Khan, 6 A. 1; 9 І. А. 99; 4 Sar, Р. 
О.Т, 382; 2 Ind. Dec, (х. s.) 1044 (Р. 0.), Radha Qo- 
bind Roy v. Inglis,7 О. L, BR. 384; 8 Suth. P. C. J. 809 
(P. 0.), Secretary of State for India in Council v. Rajah 
"Chelikani Rama Rao, 85 Ind, Саз. 902; 20 О. W. N. 
1811; 31 M. І, J. 824; (1916,2 M, W. №. 224; 89 M. 617; 
14 A. E, T. 1114; 20 M, L. T. 485; 4 L. W. 486; 18 Bom. 
L, В. 1007; 25 О L. J. 69; 43 I. A. 192 (Р. O.), Basanta 
Kumar Roy v. Secretary of State for India, 40 Ind. 
Cas. 387; 44 C. 858 at р 873; 1 P. L. W. 593; 32 M. L. 
J. 605; 210. W. N. 642; 16 A. L. J. 398; 25 0. L. 1.487; 
“19 Bom, L. R. 480; (1917) M. W. N. 452; 6 L. W. 117; 
'22 M. L. T. 810; 44 I, A. 104 (P.0.), Mahomed Ali 
Khan v. Khaja Abdul Gunny, 8 ` О. 744 at p. 751; 12 
O. L. J. 257; 4 Ind. Deo. (N.&,) 1145 (F. BJ), Mirza 
Shamsher Bahadur v. Munshi Kunj Behari Lal, 12 С. 
W. N. 273; 8 M. L, T..212; 7 C. L. J. 414, Shiva Prasad 
Singh v, Hira Singh, 62 Ind. Cas. 1; (1921) Pat. 805; 2 
P. u. T. 487; 6 P. L, J. 478; 8 U, P, L.B, (Pat.) 81, 
referred to and discussed, ; 


48 


· INDIAN OASES. 


673 


It is now firmly settled beyond all probability 
of controversy that the plaintiff in an action for 
ejectment must not only prove his title but also 


' his possession within 12 years of the suit, [p, 681, 


col, 1, 

ds Shamsher Bahadur v. Munshi Kunj Behari 
Lal, 12 O, W. N. 273; 8 M.L.T, 212; 7 C LJ. 
414 and Shiva Prasad Singh v. Hira Singh, 62 
Ind, Cas. 1; (1921) Pat. 805; 2 P. L, T. 487; 6 P, L. 
J. 478; 8 U. P. І. В. (Pat.) 8!, referred to, 


Where definite evidence of acts of possession is 


` forthcoming there is no difference between the 


proof of possession in the case of jungle, waste 
or uncultivated lands and in that of cultivated 
lands. But whereas in the case of cultivated 
lands the plaintiff will fail if he does not prove 
his possession within 12 years, in the case of 
jungle or waste lands, if he proves his title, there 
is & presumption in his favour where, having 
regard to the nature of the land, possession cannot 
be expected to ba proved by acts of actual user 
and enjoyment. If, however, the plaintiff asserts 
that he exercised acts of ownership upon the land 
and adduces evidence in support of such assertion, 
he cannot, where such evidence is disbelieved by 
the, Court, turn round and rely upon any presump- 
tion, because the case set up by him negatives 
the existence of circumstanzes which would give 
rise to the presumption, and is inconsistent with 
it [p. 683, col, 2.] 


Possession is not necessarily the same thing as 
actual user. The nature of the possession is to ba 
looked for, and the evidence of its continnance 
must depend upon the character and condition of 
the land in dispute. | p. 681, со], 2.] 


Where the rightful owner proves posses. 
sion until the land goes under water 
or otherwise becomes wholly incapable of enjoy- 
ment in the usual modes, he is deemed to bein 
constructive possession until the land emerges out 
of watsr and becomes capable of enjoyment in the 
usual mode and he is actually dispossessed by the 
defendant. No such, presumption, however, arises 
in the case of a wrong-doer. [p. 631, col, 2,] 


Radha Gobind Roy v. Inglis, 1 C. L. R, 364; 3 Suth, 
P. C. J. 809 (P. 0.), Basanta Kumar Roy v. Secretary of 
State for India, 40 Ind. Cas. 837; 44 О. 863 at p 878; 1 
P. L. W. 593; 32 M. L. J. 505; 21 C. W. М. 642; 15 A, L. 
J. 398; 25 C. L. J. 487: 19 Bom. L. В. 430; (1917) M, 
W. N. 482; 6 L, W, 117; 22 M. L. T. 810; 44 I. А. 104 
(P. 0.), Kally Churn Sahoo v. Secretary of State for India, 
6 С. 725; 8 O. L. В, 90; 4 Shome L. R. 95; 3 Ind, Dec, 
(х. в.) 410, Secretary of State for India v. Krishnamoni 
Gupta, 29 C. 518 (P. O.); 29 1. А, 104; 6 О, W. N. 617; 
4 Bom, L. R, 637; 8 Sar. P. С. J. 260, Mano Mohun 
Ghose v. Mothura Mohun Roy, 7 C. 226; 8 O. L. R. 126; 
8 Ind. Dec. ın. в.) 694, Rajkumar Hoy v. Gobind 
Chunder Roy, 19 О. 680 at р. 674 (P.O.); 19 I. A, 
140; 6 Sar P. C. J. 140; 9 Ind, Deo. (N, s.) 883 (P, О.), 
referred to. bd 

In cases where the land ‘is nob incapable of 
enjoyment, but may produce some profit, though 
trifling in amount and only of occasional ooour. 
ence as is often ihe. oase with jungle land, if 
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would be- unreasonable to look for the same evi- 
dence of possession as in the case of a house or 
a cultivated field. All that can be required is that 
the plaintiff should show such acts of ownership 
` as are natural under the existing condition of the 
land, and, -in such cases, when he has done this 
his possession is presumed to continue so long as 
the state of the land remains unchanged unless 
13 is shown to have been dispossessed. [р. 682, col. 
1. . 
Mahomed Ali Khan v. Khaja Abdul Gunny, 9 С. 144 
, at p. 761; 12 O. L. J. 257; 4 Ind. Dec. (м. в.) 1145 
' (E. B.), Watson & Co. v. Government, З Үй, В, 78 at 
‚<р, 80, referred to. 


The presumption that in case of conflict of evi- . 


dence, possession goes with the title, arises only 
where the evidence is equally strong on both sides 
and cannot be called in aid to give weight to 


evidence unworthy of credit any more than if no. 


, evidence at all had been given. [p. 688, col, 1.] 
Runjeet Ram Panday v. Goburdhun Ram Panday, 


20 W, R. 26 (Р, О.), Dharm Singh. v. Hur Pershad - 


Singh, 12 О. 28; 6 Ind. Dec. їм, в,) 26, Babu Kasturi 
Singh v. Rajkumar Babu Bissun Pragas Narain Singh, 
8 О. W.N. 876, Thakur Singh v. Bhogeraj Singh, 
27 О. 25; 14 Ind. Dec. (м, в.) 17, Lala Singh v. Latif 
Hossein, 28 Ind. Cas, 477; 21 О. L. Т, 4&0, Fakira Lal 
Bahoo v. Munshi Ram Charan Lal, 85 Ind, Сав, 554: 
1 P. L. J. 140, Shiva Prasad Singh v. Hira Singh, 62 
Ind. Cas. 1; (1921) Pat. 805; 2 P. L. T. 487; 6 P. L, J. 
418; 3 U. P, L. R. (Pat.) 81, referred to. 


Appeal against a desree of the Distriet 
Judge, Birbhum, dated the 4th of September 
1919, affirming that of the Munsif, First 
Oorrt at Bolpur, dated the 30th of January 
1919, 


FAOTS appear from the, judgment. 
Babu Jogesh Chandra Roy (with him Babu 
: Sarat Ohandra Mukherjee), for the Appellants, 


—The plaintiffs are the appellants, The appeal - 


arises out of a anit for recovery of possession 
on deélaration of plaintiffs’ title thereto, The 
plaintiffs’ case is that the land iu suit was 
а khos patit land in the possession of the 
plaintiffs and that the defendants had ex. 
eavated a tank on tbe land four or five years 
previous to the ruit claiming the land to be 
within his’ paint mshal, The defendant not 
having given up possession the present svit 
has been brought. The First Court dismissed 
4he suit holding that neither possession nor 
title haa been made out by us. On appeal 
the learned Distrieé Judge has found our 
sitle but has dismissed the suit on the ground 
hat we воша not macke out our possession 
within 12 years. Hen e th present appeal. 
1 submit the learned Judge' has erred in 
throwing the burden of proof on us. It haa 
been fonnd that we have title to the land. 


‚ INDIAN GASES! 


„Kasturi Singh v. 


The defendant should make out adverse pos. 
session in his favour. Refers to Karan Singh 
v. Bakar Ali Khan (1), Redha Gobind Hoy 
v. Inglis (2), Secretory cf State for India in 
Oouncil v. Rajah, Ohelikant Rama Rao: (8), 
Basanta Kumar Roy v. Secretary of State for 
India (4), Secretary of State for India in 
Oounctl v. Vira Rayan (5), Ohinétimant 
Pramanik v. Hridoy Nath Kamila (6), Babu 
Bajkumar Bobu Bissun 
Pragas Norain Singh (7). The observations 
of the Jndieial Committee in Bascnta Kumar 


` Boy v. Secretary of State for India (4), Secretary 


of State for India in Oouncil v, Rajah Ohelikani 
Hama Rao (3), Karan Singh v. Bakar Al$ Khan 
(1), and Radha ‘Gobind: Roy у. Inglis (2) are 
elearly in my favour, Whatever be the nature 
of the land, the barden of proof of title by 
adverse pocsession is on the defendant, Refers 
to Shiva Frasad Singh v. Hira Singh (8), 
McDonnell v. McKinty (9). In the present 
ease the lower Appellate Court ought to bave 
fourd when the discontinuarce took plaea. 
Discontinuance of possession means abandon- 


. ment of possession followed by the possession 


of another, I had possession and title. There- 


. fore presumption would be in my favour. Refers 


to Dharm Singh v. Hur Pershad Singh (10), 


` Mirza Shamsher Bahadur v. Munshi Kunj Behari 


Lal (11). Grazing of oattle by the villagers 


. would. be eonsistent with my possession. 


There sould be no ouster by the defendant 
by reason of this fast. The defendant must 


:showthat he had excavated the tank more 


(1) 5 4. 1,0 LA, 99; 4 Sar, P. C. J. 882; 2 Ind. 
Deo. (м. в.) 1044 (Р, О.). 

(2) 7 C. L. В, 864; 8 Suth. P. C. J, 809 (P, 0.). 

(3) 35 Ind. Cas. 902,20 О, W. N. 1315; 81 M. L. J, 
824; (19169) 2 M ү, N. 224; 89 M. 617; 14 A. L.J. 
1114; 20 М, L. T. 485, 4 L, W. 486; 18 Bom. І, R. 
1007; 25 C. L. J. 69; 43 I, A. 192 (Р. 0.). 

(4) 40 Ind. Cas. 387; 44 О. 858 at p. 878; 1 P, L. W, 
593; 32 M. L. J, 505; 210. W. N. 642; 15 A, L.J. 898; 
25 C. L, J. 487; 19 Bom. L. В. 480; (1917) M. W. N. 
482; 6 L. W, 117; 22 M. L. Т. 810; 44 I. A. 104 (P. 0). 

(5) 9 M. 175; 8 Ind. Dec, (N. s.) 519, - 

(6) 51 Ind, Cas. 123; 29 C. L, J, 241, 

m 2 О. W. М. 876. j 

2 Ind.Cas, 1; (1921) Pat. 305; 2 P. L, . 
G6 P. L. J. 478; 3 U, P. L. Mord Bl. я ка 

(9) (1847) 10 Ir. L, R. 514, 

(10) 12 C, 38; 6 Ind. Dec. (к; s.) 26, 

(11) 120, W. N, 278, 8 M, L. Т. 212; 7 0, la J, 414, 
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‘than 12 years ago. This evidense has not 
been disbelieved by tha lower Appellate Court. 
Three of the twelve plots were resorded to 
ba in the possession of my predeacssor. Apart 
-from the question of law the Court of. Appeal 
balow has disbslieved the evidenee adducsd 
.by the defendant, I submit the presumption 


that title follows possession bsing in шу. 


favour I cught to suecoad on that ground. 

Babu Sara? Chandra Roy Ohowdhury (with 
him Babu Hemendra Nath Sen), for the Rəs- 
ропівпів.--- Ав regards the question of limita- 
tion the plaintiff in his plaint stated that the 
tenants used to graza cattle on the land. He 
‘farther says that. the defendant has dis- 
possessed him by excavating a tank thereon 
four or five years prior to the suit. Artiole 
142 ofthe Indian Limitation Act sontemplates 
the possession. of the plaintiff, In other 
words the plaintiff is bound to prove his 
possession within 12 yeara, Refers to Mohima 
Ohundér Mosoomdar т. Mohesh Ohunder Neoght 
(19). There ithas bean held that anterior 
possession by the plaintiff was not enough to 
shift the burden of proof on to the defendant. 
The question in such oases would be when 
the plaintiff was dispossessed. In the Madras 
cases the plaintiff's ease was that ho had 
: 'asquired -title by adverse possession. Those 
‘gades haye no bearing at all to the present 
ease. The eaae in Basanta Kumar Roy v. 
Secretary of State for Indía (4), does not apply. 
‘The findings of fact in the present case are 
‘sonourrent on the question of limitation and 
title, No doubt the land has been described 
‘ag khas patit land but that means that the 
land bas not been settled with any tenant. 
"Pati" does not mean warte land. They 
must show that the land is not eapable of 
physical possession and is not sulturable. 
Refers:to Mahomed Alt Khan v. Khaja Abdul 
‘Gunny (18). The plaintiff must prove soma 
aot of possession if the land is eapable of 
'physieal possession, Otherwise .the right 
would be lost. The whole question depends 
upon the eharaeter of the land, Simple 
assertion of the land being khas рай would 
wot do. He must prove that the land was 
not сарае of physieal possession or that he 
had done some ast of possession within twelve 


(12) 16 С. 473; 16 J, A. 28; 6 Sar, P.O. J. 821; 8^ 


Ind. Deo. (м. s.) 812 (Р. 0.) 
* (18) 9 С. 744 at p. 761; 12 OL, J, 257) 4 Tid, Dec. 
N, 8.) 1145 (ЕЁ. B), 
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yeare. Tho observation in Secretary of State 
for 13011 in Council v. Rajah Ohslikan: “Rama 
Rao (8) has no bearing to the present cass at 
all. ` 

[OnarrgRIRA, J.—-How does the question of 
Artisle 142 or Articole 144 arise in: that 
ease ? 

Besause there the question was whether 
the Crown had a aubsisting title to the land. 
There the plaintiff's casa was that the title 
of the Government was lost by reason of the 
adverse possession by plaintiff. In the present 
ease the prinsiple of Radha Gobind Roy v. 
Inglis (2) applies, Refers to Basanta Kumar 
Roy v. Secretary of State for India (4), Thakur 
Singh v, Bhogeraj Singh (14), Dharm Singh 
v. Hur Pershad Singh (10), It has not been 
fonnd in tbe present easa that tha plaintiff 
was in possession through the tenants who 
grazed eattle on the land. On Ње other 
hand the evidenca as to the grazing of cattle 
has bean disbelieved b7 the Oourts balow-con- 
surrently. The presumption of sontinuansa 
does not apply, The question’ raised by the 
other side is purely aeademieal. Further the 
chtttus prove that the lands were in the pos- 
session of the defendant. X submit. ће find. 
ings of the lower Appellate Goart sre con: 
elusive ou the point.. The learned Judge has 
rightly held that the: onus‘ of pront liés on 
them. 

Babu Jogesh Ohandra Bow replied i in brief. 


JUDGMEN T. —This appeal arises bui of 

а suit for resovery of possession of tha 
land in dispute on ‘declaration of plaintilf'a 
title thereto, The plaintiff and the de- 
fendant are paintdars under the owners of 
Touzi Noa, 92 aud 14, re&pestively, both tha 
Touzis baing situate in the same- village. 
The plaintiff olaimed the land as appertain- 
ing to Touzi No 92 while the defendant 
elaimed it as part of Touzi No, 14. 
. Tha Court of firat instanes held that the 
plaintiff Һай. failed to prove both title and 
pesiession and dismissed the snit. The 
learned Distriet Judge on appeal found that 
plaintiff's title was proved, but. that ha 
failed to prove posssssion within 32 years 
and acsordingly dismissed the suit, The 
plaintiff has appéaled to this Court, 

It із eontended on bahalf of the appellant, 
Srat, that the title Having bsen foand to ba 


(14) 27 ©, 25; 14 Ind, Deo, (к. в.) 17, 


E 
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with the plaintiffs the onus was upon the 
defendant to prova that the claim was 
barred by limitation by reason of adversa 
possession on his part. Secondly, that in 
any case, having regard to the nature of the 
land, the onus should have been plased on the 
defendant. Thirdly, that the evidense on both 
sides having been found to be unsatisfastory, 
there was a presumption that possession fol- 
lows title. 

With regard. to the firat sontentiov, it 
is to be observed tbat plaintif alleged 
that’ he, was in possession of the land 
whieh was kras palit, and that the defendant 
extavated a tank on the land in spite of 
ihe objeetions of the plaintiff four or five 
years tefore the suit elaiming the same a1 
part of his p:tnt mahal, and he. was 
aecordingly dispossessed from the land. "The 
ease, therefore, clearly was one under Artisle 
142 of the Limitation Aet. 16 is weil settled 
that. where tke plaintiff while in posséssion 
has „been dispossessed and is out of porsae- 
&ion.ab the date of sait the onus is upon 
him .to prove. that he was in possersion and 
was dispossesssd within 12 years of the suit. 

It is aontended, however, on behalf of the 
appellant that roma of the authorities 'show 
that. where plaintifl’s title is proved, the 
onus ів upon the defendant to show that the 
plaintiff lost that title by adverse potsassion 
for 12 years on the part of the defendant, 16 


. qatneeessary, therefore, to examine the authori- 


ties on the point,- 

One of the earliest cages is that of Mahara‘ah 
Koowar Baboo Nitrasur Singh v. Baboo Nund Loll 
Singh (15). In that ease, it appears that de- 
arees were made in the year i816 in suits res- 
peiting disputed boundaries of certain mouzahs 
in two Zemindaries, and the boundary line was 
determined. In 1845 a suit was brought 
by the representatives of one of the parties 
in the above suits to. гевотег land alleged. 
to be part of one of these mouzahs which land 
it was admitted by the plaintiff that the 
defendant had been in possession of sinee 
the year 1834, 1t was pleaded in defense, first, 
that the land slaimed was within the bound. 
ary deelared by the desrees of 1816. to 
belong to, the defendant ; and, secondly, that 
the plaintiff or those under whom he claimed, 
had been out of possession for upwards of 


(15) 8 M. I, A. 199; 1 Suth. P. 0. J. 420; 1 Ser, P, 
0.4, 745; r W, B, P, 0, 61; 19 E, R, 506, . i 
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twelve years and that the eause of action 
was sonsequently barred by Regulation III 

of 1793, section 16, Lord Justiee Turner, in 
delivering the jadgment of the Judieial Com- 

mittee, observed that "the issue of possession is 
the first to ba considered in this ease, and that 
it is wholly iudependent of the boundary 
question. The appellant is seeking to disturb 
the posression admitted to have existed for 
about eleven years of defendants, who insist 
on a possession of mueh longer duration 

as а statutory bar to the suit. It olearly 
lies on him to remove that bar by satis- 

factory proof that the eause of action авагпей 

to him (for that is the.way in which the 

Regulation pufs it) on a dispossession within 

twelve years next, bsfore the acmmencement 

of the suit, and, therefore, that he, or some , 
porson through wkom he claims, was in 

possession durirg that period. No proof of 

antericr title, such ва would bs involvad in 

the decision of the ‘boundary question in 

his favcur, cin relieve him from thi» burden, 

or shift it upon his adversaries by eom- 

relling them to prova the time and manner 

of dispossession, The lands in question may 

have been part of Morzih Gopaulpore, and 

as sush may bave been: enjoyed by. his 

ancestor, and yet he may have lost, by lapse 

of time, his right to гевотег them.: Their 

Lordships, therefore, proposed to sonsider, i in 

the first plaee, what. evidense there is that 

the appellant, or any. person through whom 

he elaims, was in possession of the landa 

in question at any time : within twelve 
years next before the ecmmensement of the 
suit." 

In 1869, in the ease ot Rajah Sahib Ferhlad 
Sein v. Maharaja Rajender Kishore Sing (16), 
the Judicial Committee sffirmed the samp 
principle, Their Lordships obssrved: “The 
appellant «omes into Oóurt admitting upon 
the fase of his plaint that he is ou$ of 
рсвчеввіор, and has been so for: more than 
ten years: and the date whieh he arsigna 
to his dispossession is the 20th of March 
1851. Upon the issue as battled by the 
Oour& it lay. upon him to establish that 
he was in possession up. to that date, or, 
failing in that, that the.date at whish he 
or some former proprietor of Ramnuggur 
was last in possession is consistent with a 


(16) 12 М.1, A, 202 ab p. 887; 2-Suth. P;0. J, 226 
at p, 239, 2 Sat, P, O, J, 480; 20 Ej. R, 349, 
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right to institate this suit, Aot No. VIIL 
of 1859, sestion 32, shows, that the plaintiff 
is bound to satisfy the Court that his 
right of astion is not barred by lapse of 
time," 

‚ In 1870, again, in the eass of Beer Ohunder 
Jobra y, Deputy Collector of Bhullooah (17) 
where the palintiff brought a suit to resover 
immoveable property whieh was.ia the posses- 
sion of the defendant sinse 1845 and 
at the time of the institution of the suit, it 
was held by their Lordships that, “it was 
esential for the appellant (the plaintiff in that 
ease) to have proved two things—first, posses- 
sion within twelve years before his suit, and, 
secondly, title to possession.........the onus of 
proof rests with the appellant.” 

The question again саше up before the 
Judieial Committee in 1883 in the case of 
Mohima Ohunder Motoomdar v. Mohesh Ohunder 
Neoght (12). 

There the plaintiffe bad shown that they 
formerly were proprietors of the lands to 
which they alleged title, and from whioh 
they elaimed to oust the defendants but 
they had been dispossessed or their possession 
had been discontinued some years before the 
suit was brought by them, and the land was 
occupied by the defendants who denisd 
their title. The plaintiffa were found to be 
the rightful owners, but their Lordships 
observed that the question for deeision was 
not “whether or not the title of the defendants 
was ereated just after the disturbanee or 
otherwise, but when were the plaintiffs 
dispossessed or when did they discontinue 
possession.........." "This isin reality what 
in England would be salled an action for 
ejeotment, and in all aetions for ejectment 
where the defendants are admittedly in 
possession, and а forítor? where, as in this 
particular ease, they had been in possession 
for a great number of years, and under a 
claim of title, it lies upon the plaintiff to 
prove his own title, The plaintiff must 
recover by the strength of his own title, and it 
is the opinion of their Lordships that, in this 
ease, the onus is thrown upon the plaintiffs to 
prove their possession prior to the time 
when they were admittedly dispossessed, and 
at some time within 12 years before the som- 
mencement of the suit, namely, for tke two or 


(17) 18 W, R, 28.(P, 0), 
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three years prior to the year 1875, or 1874, and 
that it does not lie upon the defendants to show 
that in fast the plaintiffs were so dispossessed.” 
In the next year (1889) inthe ease of 
Mahammud Amanulla Khan v, Badan Singh 
(18), the Judicial Committee again held that 
if a elaim somes within the terms of Artiele 
142 adverse possession is not required to be 
proved in order to maintain a defense. 

Lastly, in 1906 under Aet XV of 1877 in tha 
ease of Rant Hemanta Kumari Debt v. Maharaja 
Jagadindra Nath Roy Bahadur (19) the Judisial 
Committe affirmed the same principle: Their 
Lordships observed: “The differenes be- 
twaen the admitted possession and the period 
of limitation being вэ narrow (one year) 
the question of onns is important; and 
their Lordships adhera to the  prineiple 
stated in the Privy Couneil ease aited by the 
learned Judge in the High Court [Mohima 
Ohunder Mozoomdar v. Mohesh Ohunder Neoght 
(12)] and hold that it is for the appellant, ав 
plaintiff in a suit for ejectment, to prove posses- 
sion prior to the dispossession which she 
alleges.” 

In allthese, easés it was elearly held that 
where the plaintiff has basen dispossessed and 
the suit is one for recovery of possess on the 
onus is upon the plaintiff to prove that he 
was in possession within 12 years of the suit. 

It is contended, however, thata different 
principle has been laid down in some other 
cases, Vit., Karan Singh v. Bakar Ali Khan (1), 
Radha Gobind Roy v. Inglis (2), Secretiry of 
State for India їй Oounstl y, Raja Ohe-ckant 
Rama Rao (8), Basanta Kumar Roy v. 
Secretary of State for India (4), 

In Karan Singh v. Bakar Ali Khan (1) 
their Lordships in dealing with the conten: 
tion that the plaintiff must prove 
that he was in possession within twelve yeara 
held that it was not eorrest under the 
Limitation Aet IX of 1871, Their Lordships 
observed: “It would haye bean eorreot 
under tha old law, under whieh 
the suit must have bean brought within 
twelve years from the time of the eause 
of astion, but under the presentlaw it may 
be brought witHin twelve years from the 
time when the possession of the defendant, 


(18) 17 O, 137; 18 I. A, 148; 13 Ind. Jur. 880; 5 Sar. 
Р, % J, 412; 23 P. R. 1890; 8 Ind, Dec. (х, в.) 629 


(P. 
(19) 10 0. W.N:630, 8 A. L. J. 863: 8 Bom, І, В, 
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or of some person through whom he claims, 


besame adverse to the plaintiff,” 

It wasa ease under Article 145 of Act IX 
of 1871'(ree page 6 of the report) eorrespond- 
ing.to Article 144 of Act XV of 1877 and 
Aet 1X of 1908, and there ean be no doubt 
that the suit was dealt with by the Judisial 
Committesas eoming ander Article 145 of 


Act IX of 1871 bscausa that Article deals: 


with ess:s where tke limitation rurs from 
the: date when the ` 


Under Aet XIV of 1859, tke period of 
limitation for suits forthe resovery of immove- 
able properly crof any interest in immove- 
able property to whish no other provision of 
the ‘Act aprlied (there were no other provi- 
sions inthe Ast similar to those of Artiele’ 
143 or 14$ of Aot IX of 1871), was twelve 
years from tie time when the cause of action 
arose. Sothat all suite, whether ‘they eame 
under Article 143 or 145 of Aot TX of 1871, 
had to be brought under seetion 15 of Act 
XIV of 1859 within twelve years from the time 
when. the cause of action ато, Under Aet 
IX òf 1871, for the first time, а distination 
was drawn between, (1) suits for postession 
when the plaintiff while in possession has’ 
been d'spcssesred or has discontinued the 
pors385ion, ard (2) euita for possession of ime 
movestle property or any interest therein not 
otherwise provided for. In the firat slasa of 
saces, the starting point was the date of the 
dispossession or diseontinuanee, and came 
under Article 143 (Article 142 of Act XV 
of 1877 and Act IX of 1£08). In the sseond 
«lass of cases the starting point was the 
date ‘when the possession of the defendant 
tesame adverse to the plaintiff (Article 145 
of AcetIX of 1871 ard Article 144 of Aet 
XV of 1877 and Ast IX of 1908). Karan 
Singh's case (1) fell under Article 145 of Aet 
JX of 1871, and the Judicial Committee was 
merely referring to the changein the law 
stated above. Their Lordships did not and’ 
sould. not have laid down that the law of 
limitation had been in any way changed so 
far ав suits eoming under Article 143 of Act 
JX of 1871 (Article 142 of *the present Aci) 
were. concerned, as the reference to "twelve 
years from the time when the possession 
of the’ defendant besame , adverse to 
the plaintiff " unmistakeably shows that 
their Lordships were dealing with cases 
under ' Article 144. (Article 145 
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possession of the' 
defendant became adverse to the plaintiff. 


of 


(1028 | 


1 


Aet 1Х of 1871) [t is unnesestary. iot. 
further discuss this matter which is clear ' 
enoogh, but we may refer to the Foll Bench 
decision in Mahoméd Ali Khan v, Khaja Abdul’ 
Gunny (13), whiah was a ease under Act IX' 
of 1271, ard where it was stated : "There 
is no doubt as to the general rule, : 
that under the former Limitation Aet the 
caute of action, and under the present law - 
the event from whish limitation i is deslared 
to гор, must have oeeurred within the pres- ` 
sribed period, and that it lies on the plaint- ' 
iff to show thie. Acsordingly, where the ' 
gnit is for possession, and the eause of action ' 
is diepoasession, it has more than onca besn ` 
held by the Privy Ocuneil that the plaintiff 
is bound to prove possession and dispossdesion ' 
within twelve years." 

The dase of Radha Gobind Roy v. Inglie- 
(2) was also eonsidered by the Fall Bauch in 
Mahomed Ali Khan's case (13), Wilson, Ja 
observed: “ Wa’ do not understand that 
easa as establishing the- broad proposition ' 
contained in the head-note, whieh would be in 
sonfliet with the earlier desisions of the game ' i 
Tribunal." 

In thas ease, their Lordships haviag dispos. | 
ed of the other questions which were raised 
вау : "The question remains whether the dis. 
puted land had or had not been oesupied by the 
defendant for twelve years before the suit 
was instituted, so as to giva hima tiile against ' 
the plaintiff by the operation of the Statute of 
Limitation. On this question, undoubtedly' 
the issue is on the defendant, The plaintiff has 
proved his title; the defendant must prove that ' 
the plaintiff has lost it by reason of his, 
the defendant’s adverse possession.” But 
the land in dispute in that ease had fo-med 
part of thebed of a beel or lake; the title 
to the bee] and its ted was found to bsin': 
the plaintiff, and he had béen in possession 


‚во longas the land was воуггей with water,” 


The bssl gradually dried up, and the defend. ' 
ant osenpied the land so formed, There. 
was 2 eontroversy as to when the land dried 
up and the defendant occupied the land. 16 
was found by the High Court that the land’ 
had been formed quite raeently within six., 
or Seven years or аб all events within 
less than twelve years before the suit and 
their Lordships held that, ' if the High 
Court are right in that finding, of sourse 
the Statute sannot apply." The eonsírue. 
tive possession of the sightfal owner continu. 
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` -ed till within 12 years of the suit, and the 
defendant relied upon adverse possession 
for more than 12 years, The observations 
with regard to the onus of proof quoted 
above must bs taken with tha fasta of the 
case, 

Mush relianee is placed upon the ease of 
Secretary af State for India in Oouncil v. 
Rajah Ohelikant Rama Rao (3). The disputed 
landain that ease formed part of islands 
whieh had formed in the bed of the aea 
within the territorial limits, aud which, there. 
fore, belonged to the Orown, and the lands 
were constituted a Reserved Forest under the 
Madras Forest Aet (Madras Aet V of 1882). 
The respondents elaimed proprietary rights 
in the said lands, whieh were disallowed by 
the Distriet Judge in a proceeding under the 
Aet, holding that the title béing originally 
in the Orown, the onus was upon the elaimants 
to prove adverse possession for sixty years, 
and that they had failed to doso, The 
High Oourt was of opinion that it rested 
upon the Crown to show that the pose 
session became adverse to the Crown within 
sixty years prior to the Notifisation under 
which the land was constituted a Reserved 
Forest. The Judieia] Committee held that it 
was for the elaimanta to: prove that they or 
their predesessora-in-title had been in adverse 
possession for sixty years. 

The prineiple laid down is sonsistent with 
that laid down by the Judieial Committee in 
previous cases. The elaimauts in that ease 
were in the position'of plaintifs, and they 
claimed а iztle to the property by adverse 
possession, Their Lordships observed: “In 
their Lordships’ opinion objectors to afforesta- 
tion thus preferring elaims are in law in the 
same position as persons bringing a suit in an 
ordinary Court of justiee for а deslaration 
of right. To susha situation in the one ease, 
as in the other, their Lordships think that 
Artisle 144 of the Limitation Act XV of 
1877 (Sehedule II) applies, the period of 
twelve years thereunder being, however, 
extended to a period of sixty years by 
Artiela 149, In an ordinary suit for a 
deslaration it sannot be doubted that the. 
. onus of establishing possession for the re». 
quisite period would rest upon the plaintiff, 
In their Lordships’ opinion the situation of 
a elaimant under offorestation prossedings 
is the same upon this point, Reference 
may be made to Radha Gobind Roy v. Inglis. 
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(2) desided by this Board.’ Referring 
to the view taken by the High Court 
that the Orown had to prove that it has 
a subsisting title by showing that the. 
possession of the slaimants sommensed or 
became adverse within the period of limitas 
tion their Lordships observed: ‘Nothing 
is better settled than that the onus of es- 
tablishing property by reason of possession 
for a eertain requisite period lies upon 
the person asserting sush possession. It is too 
late in the day to suggest the contrary 
of this proposition, If it were not eor. 
reet it would be open to the possessor for a 
year or & day to say, ‘I am here; be your 
title to the property ever so good, you 
cannot turn me out until you have йө. 
monstrated that the possession of myself 
and my predesessors was not long enough 
to fulfil all the legal sonditions.’ Such а 
singalar dostrine can be well illustrated 
by the case of India, in which the right 
of the Crown to vast tracts of territory,. 
ineluding not only islands arising from thesen, 
but great spases of jungle lands, necessarily 
not under the elose supervision of Govern. 
ment officers, would disappear, beeause there 
would ba no evidence available to establish 
the state of possession for sixty years 
past. It would be contrary to all legal 
prinsiples thus to permit the squatter to 
put the owner of the fundamental righ 
to & negative proof upon the point of 
possession. 


. “In so far as this negatives the daty 
resting upon the claimants to establish 
affirmatively their and their predesessors’ 
possession for sixty years, their Lordships’ 
opinion is, as stated, that this is errone- 
ous. Bat, sesondly, with referense to 
the ‘subsisting title,’ it appears to their 
Lordships that nothing further is needed 
than the asknowledgment of the undis. 
puted faet that these islands formed in 
the sea belonged to the Crown, ‘That 
fact is fundamental: until adverse posses- 
sion against the Orown ін eomplete, that 
is to вау, is for the period of sixty years: 
that fundamental faet remains, and that 
fast forms ‘subsisting title? And, thirdly, 
it is no part of the obligation of the. 
Crown to fortify its own fundamental right 
by any inquiry into possession or the ase 
ceptance of any onys op that subjest". 
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' The title of the Crown to the land 
sould not be disputed; the claimants set 
up a title by adverse possession, and there 
ean be no question that it was проп the 
plaintiff who wanted a declaration of his 
title by adverse porsession to prove 
; that he aequired such a title by adverse 
- possession for-the statutory period. That 
is all that was laid down in that case, 
and tbe general observations made at page 
204 must be taken with the fects of that 


case, in whieh -the elaimants stood in the: 
position of a plaintiff seeking a deelara-- 


tion of his title to the property, uoh а 
person, on the strength of possession fora 
short. period, eannot throw upon the op- 
posite party the burden cf proving that 
he, the elaimant, had not been in рокгев- 
sion for) the siaíutory period. We do no$ 
think, therefore, that that decision lasid down 
eny principle different from that laid down 
previoos]y in а series of cases by the 
Judieial Committee, 

It is to be cbserved that their Lord- 
ships, while dealing with the eases soming 
under Article 144, referred to Radha 
Gobind Roy v. Inglis (2), whish elearly shows 
that the latter casa also was treated as 
one falling under Article 144,,: = 
' The case of Ваѕппіа’ Kumar Rey v. Secre- 
tary ‘of Stcte for India: (4) also does 
not Lelp tbe eontention of the arpellants, 
' There the land was diluviated, and rarts 
of the diluviated lard emerged during 
part of the year. It was held that the 
annual eultivation of such parts of dilr- 
viated lands as «merge during part of the 
year is not a disporsession of the owner 
of the lands within Article 112 of the 
Limitation Act, and that tbe constructive 
possession cf lands while diluviated being 
in the true owner sannot be  «ontinuous 
adverse possession within Article 144 
while it ts diluvicted during part of every 
ет, and that no. rational distinction eculd 
be drawn between the ease where the 
re-flooding was seasonal, and Secretary of 
Stete tor India v. Krithnamont QGupla (20), 
where the lands were submerged for several 
years, 

Their Lordships cbserved: “if, as their 
Lordships think, no diepcsrertion ogeurred, 


` (20) 29 C. 5IR (P. О.}; 29 T. А. 104; 6 Q.'W. N. 617; 
4 Pom, L, R. £87; 8 Sar. Р, О, Ј, 260. 
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except possibly within twelve years before: 
the eommencement of this suit, Artisle 144 
is the  Artiele applicable, and not 
Artiole. 142. It is not easy to see, in the 
sirsumstanees of в case such ав thir, how 
sonduet insuffisient to evidense dispossession 
of the plaintiffs ean be used to evidenes 
adverse possession available to the defend- 
ants: but, be ihat as it may, in their 
Lardships’ opinion the defendants’: sonten- 
tion resting on Artiele 144 fails on another. 
ground,” : 

This ease, therefore, ia no authority for 
the proposition that, in а ease ecming under 
Artiele 142, the onus is проп the defend. 
ant. Their Lordships were dealing with. 
the question what eonstitutes dispossession 
in cases of diluviated lands soming out of 
water during part of the year, and the 
question of adverse possession having regard 
to the nature of the land, and the nature 
of possession exersised upon the land. ` 
: None of the four sases relied upon by 
the appellan', therefore, is any authority 
for the proposition sontended on behalf of 
the appellant. 

It is to be observed that Radha Gobind Roy 
v. Inglis (2) was desided in 1880, and that of 
Kuran Singh v. Bakar Alt Khan (1), in 1822, 
Had those cases intended to ley down any'dif- 
ferent prineiple, the Judicial Committee in 1E88 
in Mohima Ohunder's ccss (12), without even 
referring to thcse easer, eould not have laid 
down the prinsiple that the plaintiff in’ a ruit 
for ejectment овопоб scceeed without prov- 
ing possession within 12 years although 
his title is proved. They were not referred 
to evidently beesuse they were eases’ fall- 
ing under Arteile 144, Mohtma Ohunder's case 
(12), was expressly followed 18 years after- 
wards (in 1906) by their Lordships in Rant 
Hemanta Kumari Debi's case (19). 

We do not think it reacorable to hold 
that the Judisial Committee in Secretary 
of State for India in Council v. Barah Ohelikanz: 
Rama Rao (3) laid down any prinsiple at vari- 
anse with that enunsiated co far back as 1860. 
in Mharajah Koowar Baboo Nitrarur Singh's 
case (15), and which was followed in all 
cases (where the plaintiff while in possession 
was dispossessed) up to 1506 Rani Hemanta 
í e, for nearly 
half а century. Even leaving aside the earlier 
eases whish.were desided under the Regu» 
lations gr-Act. XIV .of 1859, (though .ag 
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stated above, there тав по diíferense in the 
law so far as easss eoming under Artisle 
142 are eonserned) their Lordships laid 
down the same principle in Mokima Ohunder’s 
саве (19), Makammud Amanulla Khan's case 
cy and Rant Hemanta Kumari Debi'a case 

19). 

There is in fast no ineonsistency in the 
decisions of the Privy Couneil becauss3 the 
desisions relied upon by the appellant, as 
stated above, show that they were sasas 
not falling under Arteile 142 of the Limi- 
tation Act, and the eontention of the a»pellant 
is based merely upon some general observations 
in some of the judgments detashed from the 
eontext and the fasts of the casos. Sofar as 
this Court is eonserned, ths principle laid 
down by the earlier Privy Oounsil decisions, 
and іп Mohima Ohunder Mozoomdar у. Mohesh 
Ohunder Neoght (12) and Rani Hemanta Kumari 
Ге? case (19), and the Full Benah desision 
in Mahomed Ali Khan’s case (13), has always 
been taken as settled law on the point, 
and ‘we need only refer to the aase of 
Mirza Shamsher Bahadur v, Munshi Kum 
Behari Lal (11) where Mookerjee and Cas- 
perez, JJ., observed : “It is now firmly 
settled beyond all probability of controversy, 
that the plaintiff in an astion for ojest- 
ment must not only prove his titls but 
aleo his pcs‘easion within 12 yearaof the 
suit.” A resent full Beneh of the Patna 
High -Coprt вівс, upon a review of the 
daciai ons on the point - has taken the same 
view, See Shisa Prasad Singh v. Hira 
Singh (8)1. 

We are aseordingly of opinion that, in 
sases «oming under Article 142, although 
the plaintiff’s title is proved, the onus ig 
not upon the defendant to show that the 
plaintiff lost his title by adverse posses. 
sion on the part of the defendant. 


Tha next question is, whether the onus 
of proof is upon the defendant having 
ragard to the nature of the land, and this 
brings us to the quastion as to what the 
plaintiff has to prove in order to show that 
he was in possession within 12 years of the 
suit. As pointed out by Wilson, J, in the 
jadgment of the Fal Bench in 
Mahomed Ай Khan’s case (13), posses. 
Bion is not nsesssarily the same thing 
as actual user, The nature of the possession 
ig to be looked for,and the evidence of -its 
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eontinuanse must depend upon thesharaster 
aod condition of the land ід’ dispüte. 
Where the land is inezpable of astual 
enjoyment, as in tha ease of diluvion~ ‘bye 
river, if the plaintiff shows his possession 
down to the time of the diluvion, his poii- 
session is presumed to sontinue so long as the 
lands continue to be submerged. The вазёв 
of Kally Ohurn Sahoo v. Secretary of State for 
India (21), {overruled by Secretery of State 
for India v. Krishnamoni Gupta (20) in во 
far as it. held that there wai eonstrua. 
tive розвэввіоп in favonr of a wrong-doer]. 
Mano Mohun Ghoss v. Mothura Mohun Roy (22) 
Radha Gobind Roy v. Inglis (2), Rajkumar 
Hoy v. Gobind Ohunder Roy (23) (where, 
howevar, possession of the plaintiff was 
held to be proved) Secretary of State for India 
v, KrishnamonsiQupta (20) aud Basanta Kumar 
Roy v. Secretary of State for India (4) illustrate 
the prineiple that where the rightful owder 
proves possession until the land goes under 
water or otherwise besomes wholly in- 
capable of enjoyment in the ‘usnal modes, 
he is deemed to be in construstive posses- 
sion until the land emerges out of water 
and besomes capable of enjoyment in the 
usual mode ani he is astually dispossessed 
by the defendant. No sush presumption, 
however, arises in’ the case of a ` wrong-doer. 

In Basanta Kumar Rey v. l'ecretary of State 
for India. (4) the Judicial Oommittes ob- 
served: “The Limitation Aet of 1877 does 
not define tke term ‘dispoasession’, but 
its meaning is well settled. ^ A man 
may sease to use his land because he 
eannot use it, sinee it is under water, 
He does not thereby diseontinue his posses- 
sion :eonstruetively it continues, until he 
is disposseseed ; and, upon the eessation of the 
dispossession before the lapse of the statutory 
period, eonstrusiively it revives, ‘There 
ean be по dissontinuanse by absense of use 
and enjoyment, when the lard is not 
ea palle of use and enjoyment: Per Cotton, 
L.J., in Leigh v, Jack (24). It seama 
ta follow ‘that there esn be no sontinnanes 


(21) 6 C. 726; 80. L, В, 90; 4 Shome І. В, 95; 3 
Ind. Dec. (х. я.) 470. 

(22, 7 О. 225; 8 C. L, R. 126; 8 Ind. Deo, (м. в,) 604, 

(23) 19 C. 660 at p. 674 (P. O.); 19 T, А, 140; 6 Sar, 
P. С. J, 140; 9 Ind, Dec. (х. в.) 888 (P. O.), 

(24) (1879) 49 L. J. Ex. 220; Б Ex. D. 264; 421, T, 
463; 28 ҮҮ, R, 452; 44 J, P, 488,- 
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of adverse possession, when the land is 
not eapable of use and enjoyment, so long 
as sueh adverse possession must rest on 
de facto use and oseupation, When sufficient 
time has elapsed to extinguish the old title 
and start а new one, the new owner's 
possession, of sourse, sontinues until there 
ia fresh dispossession, and revives ав it 
ceases.” . 

In eases where the land is nob ineapable 
of: enjoyment, but may produsa some profit, 
though trifling in amount and only of oe- 
casional oeeurrense, as is often the case with 
jungle land, it would be unreasonable to 
look for the same evidense of possession 
as inthe ease of а house or a sultivated 
field. All that ean be required is that the 
glaintiff should. show such acts of ownership 
as are natural under the szxisting condition 
of the land, and in auch cases, when he 
has done this his possession is presumed 
to coniinue so long as the state of the 
land remains unchanged unless he is shown 
{о have been dispossessed, [See Mahomed Ali 
Khan v. Khoja Abdul Gunny (13) ]. In Watson 
& Oo, v. Government(25) Sir Barnes Peasoek, О, 
J., referred to the "eutting or preserving the 
wood, gathering wax or wild honey colleeting 
stick lae, ete.,” as evidenee of possession of 
jungle lands. In waste lands (and jungle 
lands also) possession may be exercised by 
grazing of cattle, putting up boundary marks 
or fenoes and the like. : 

The eares of diluviated lands or jungle 
or waste lande, however, are no exeeption to 
the general rule that a plaintiff who is 
dispossessed and brings а suit for resoyery 
of possession must show that he was in 
possession within 12 years of the suit, 
The rule of law, a8 pointed out ky the 
Jadieial Committee in Rant Hemanta 
Kumari Юе v. Maharaja Jagadindra Nath Roy 
Bahadur (19), is that it is for the plaintiff inla 
suit for ejeetment to prove possession prior to 
the alleged dispossession, at the same time 
in this question of sossession the initial 
fact of plaintiff's title comes to hia aid 
with greater or less force according to ihe 
circumstances established in evidence, 

Bearing the above prineiples in mind, we 
have ‘to ree what the plaintiff has proved 
in tke present ease, The land was asserted 


(25) 8 W, Е. 78 ab p. 80, 
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by the plaintiff to be khas patit formerly 
but it was admitted in the plaint that the 
defendant had exeavated & tank on the land 
4 or 5 years before the suit. The Court 
of first instanee found that the tank was, - 
exeavated more than 12 years before the 
suit. Upon that finding there ean, of sourse. 
be no question of any presumption in favóur 
of tke plaintiff beeause he was ousted from 
possession 12 years before the suit by the 
exeavation of the tank, The Court of firat 
instanee further found that, before the өх“, 
eavation of the tank, the land was under 
eultivation of sertain persons (Hirina and 
Jala Majhis) with whom the land was ex- 
ehanged by the defendant. Had these 
findings been affirmed by the Court of Appeal: 
below, no question of onus of proof ог any 
presumption could arise, The learned Dis- 
triet Judge, kowever, while agreeing with 
the Munsif that the suit was barred by 
limitation, observes that the best evidens. re- 
garding exeavation of the tank had not been 
produeed by the defendant, . It is not clear 
what be meant, because the exeavation ‘of 


the tank 4 or 5 years before the suit was 


admitted by the plaintiff in his plaint, and 
spoken to by his own witnesses, Probably, 
he meant that the exeavation of the tank 
earlier, and the exeharga of land, as set 
up by the defendant, was not satisfactorily 
proved, and that the evidenee of possession 
on both sides prior to the exeavation of 
the tank was unsstis'aetory. It is sontend- 
ed on behalf of the appellant that in this 
eonflist of evidence the Oourt ought to 
have presumed that possession went with 
tbe. title, That presumption, however, ean 
arise only where the evidenee is equally 
strong on both sides. In Runjeet Ram Panday 
v. Goburdhun Ram Panday (26) the Judisial 
Committee observed: “Now the ordinary. 
presumption would be that possession went 
with the title. That presumption eannot, of 
ecurse, be of any avail in the presence of elear 
evidenee to the eontrary; but where there ia 
strong evidence of possession, as there is here, 
on the part of the reepondents,—opposed by 
evidence, apparently strong also on the part 
of the appellant,—their Lordships think 
that, in estimating the weight due to the 
evidence on both asides, the presumption 


(26) 20 W, R, 25 (P, С,), 
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may, under the peculiar sireumstanees of 
this case, be regarded: and that, with the aid 
of it, there is stronger probability that the 
respondents’ ease is true than that of the 
appellant." Sea also Dharm Singh v. Hur’ 
Pershad Singh (10), Babu Kasturi Singh v. 
Rajkumar Babu Bissun Pragas Narain Singh 
(7), Mirea Shamsher Bahadur v, Munshi Kuni 
Behari Lal (11), (the word ‘ansatisfactory’ at 
page 280% is evidently a slip). The prinsiple 
does not apply to a ease where the evidence is 
equally unworthy of reliance on both sides, see 
Thakur Singh v. Bhogeraj Singh (14), Lala 
Singh v. Latif Hossein (27), Fakira Lal Sahoo: 
v. Munshi Ram Oharan Lal (28), (the observa- 
' tions with regard to waste or jengle lands 
are obiter). 

The question was diseussed by а Fall 
Boneh of the Patna High Oourt in the 
ressent ease of Shiva Prasad Singh v. 
Hira Singh (8), where it was held (over- 
ruling two decisions of that Oourt) that 
the -presumption вап be raised only where 
the evidenes is equally strong on both 
sides: and cannot be ealled in aid to give 
we'ght to evidense unworthy of aredit any 
more. than if no evidenee at all had been 
given, The subjeet-matter of dispute in 
that.ease was cultivated land, Inthe Order 
of Reference the learned Judge expressed 
the opinion that the eases of submerged 
cr jungle or waste land, the continuanee of 
possession may be presumed if antecedent 
title and possession are proved, The observa- 
tion has reference to land of such a nature 
that porsession sannot be expeeted to be 
proved by aetsof aetual user and enjoyment 
and .the learned Ohief JdJuatics referred 
with approval to the observations of 
Wilsor, J., in the judgment of the Fall 
Bensh in Mahomed- Ali Khan's case (13), 
(with regard to jungle lands) that 
the plaintiff should show  sueh asia of 
ownership as are natural under existing 
ecnditions and that where this has been done 
prior possession may be presumed ѓо have 
ecntinned until the plaintiff is shown to 
have been dispossessed. ‘ 

In the present ease, the plaintiff alleged 
that tke land was waste but it was not the 
саве o£ the plaintiff that no acts of ownership 

. воспа be or were exercised upon the land. 

(27) 28 Ind, Oas, 477; 21 О. L. J. 480, 

ү (28):85 Ind, Oas. 554; 1 P. L. J. 146, 
*Page-of 12 0, W, N,—[ ud. J. 
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The: plaintiff addueed soma evidenee of- 
possession, eis, grazing of entitle upon the 
land prior to the excavation of the tank by 
thedeferdant. The defendant addused evi- 
dense to show that the land was under eulti-, 
vation before he exenvated the tank, Aocecrd- 
ing to both parties, therefore, aots of posses- 
sion.. were exercised проп the land, now 
where definite evidense of acts of possession. 
is fortheomiog there is no differenee between 
the proof of possess'on in the case of jungle, 
waste or uneultivated lends and in that of 
cultivated lands. But whereas in the ease of 
eultivated lands the plaintiff will failif he. 
does not prove his possession within 12 
years ; in the case of jungle or waste landa, if 
he proves his title, there is a presumption in 
his favour where having regard to the nature 
of the land possession «annot ke expested 
to be proved by aets of astual пвег and 
enjoyment, If, however, the plaintiff asserts 
that he exereised acts of ownership upon 
the land and addnees evidense in support 
of sush assertion, he cannot, where such 
evidence is disbelieved by the Cour, turn 
round and rely upon any presumption, besause 
the case set up by him negatives the 
existence of sireamstansés which would give 
rise to the presumption, atd is ineonsistent 
with it. ^" : 

In the present case, if the plaintiff had been 
able to show that neither party had exereis- 
ed апу ast of. possession, or that he had 
exercised such asta of ownership as were 
natural under the existing conditions, а 
presumption could have been raised in his 
favour on the question of possession of the 
Jand prior $o his dispcssession by the defend. 
ant’s exeavation of the tank. He attempted 
to prove cush acta of possession, bnt the evi- 
dence was not aecepted by the Courts below, ' 

It is eontended, however, on behalf of the 
appellant that the learned District Judge 
should not have held that "plaintiff's witness- 
No. Гв statement that cattle of all 
villagers grazed on the disputed land, was 
consistent with the plaintiff's ease єв mueh 
as with the defendant’s,” and onght to have. 
keld that plaintiffs possession prior to the 
ereavation of the tank by the defendant was 
thereby proved. But in that passage the 
learned Judge was merely sommenting upon 
the statements of the plaintiff's witness 
No. 1 and what he meant was that villagers" 
who are said to have grazed their estilo on 
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the land were tenants under the paint taluks, ` 
of both the plaintiff and the defendant, both 
the taluks being in the same village. He did 
not find that the plaintiff's tenant grazed 
cattle on the land, because farther on referring 


' to the plaintiff's witnesses who all deposed 


1 


to the same effect, he says: The lower 
Court rightly disbelieved them as they were 
elearly not independent and disinterested 
witnesses.” In these sircamstanses, we do not 
think that there was any presumption in 
favour of the plaintiff, 

The appeal accordingly fails, and must be 
dismissed with ecsts, 


“sD. 


sos 


| К Appeal: dismissed, 


ALLAHABAD HIGH COURT. 
First Civit ApPsALs Nos, $90 оғ 19:8 
anb 382 or 1919. 

: January 25, 1922, 

Fresont :-Sir Grimwocd Mears, Kr, Chief 
: Justise and Justiee Sir P, C. Вавегії, Кт. 
Kunwar MUHAMMAD SHAFI KHAN 
—PLAINTIFF—À PPELIANT 
versus 
Kunwar MOHAMMAD MOAZZAM 
ALI KHAN— DEFENDANT— RESPONDENT. ' 
Promissory-note, suit on— Consideration —ÉOnus— 


Defendant, when entitled to succeed without proving 
want of consideration. 


The ordinary rule ‘is that in а claim to recover 
money lent, the defendant must prove absence of 
consideration if that is his case, Гр. 686, col. 1.] 

But in & case where consideration is denied in 
the written statement and the plaintiff goes into 
the witness- box, and the result of his crogs- 
examination is such that he fails to establish the 
point which he set out to make, namely, that he 
gave the consideration and the Court is thus 
satisfied that he did not give the consideration, 
the defendant can avail himself of that and has a 
right to в decree. -[p. 685, col. 7; p.686, col. 1.] 

Еі: s5 ar pesl from thedesision of thé Sesond 
Additional Sutordirata Jud,e, 4l'garb, dated 
the 23 d of Augnst 1918, 


' Dr. Теў Bahadur Sapru, Dr, 9. М. Sulaiman 
and Mr. Panna Lal, for the Appellant. 
Mr. Iqbal, Ahmad, for the Respondent. 
JUDGMENT.—These two appeals have 
bsen heard together and ean conveniently be 
dealt with in one judgment. The plaintiff, 
Kunwar Muhammad Shafi Khan, claims, 
in the first sase Suit No. 104 of 1918, the 
sum of Rs, 9,000 and interest, and,in the 
second sare, the sum of Rs, 10;000 and 
interest ^ against. Kunwar Muhammad 
Moazzam Ali Khan, a young шап, who, at 
thé time of the transactions, had reeently: 
attained his majority. Aseording to the 
statement of the: plaintiff he is aman of 
independent means and а very remote 
relation of the defendant, The defendant 
has an elder brother, by name Kunwar 
Muhammad Makarram Ali Khan, who ia dead, 
and is the grandson of Nawab Sir Faiyaz Ali 
Khan. Heisa well known Rais of Pahasu 
in the Bulandshahr Distriet. There is reason 
to believe that the grandeons are regarded as 
his expectant heirs, and the present resipient 
of his bounty. : Аё the time of these transeo. 
tiors, the Nawab was a gentleman of abont 
65' years of age. The story as told by the 
plaintiff is, that he was apprcashed by these 
two young men some time very early in July 
of 1915, with the request chat he should lend 
them money. He stated that he was not on 
good terms with the family of the defendante, 
that these two young men had no property, nó 
money, no business, nothirg at all exeept. their 
expectations from their grandfather. He 
stated that he did not know why these 
two young men wanted to borrow this sum 


` of He. 18,000 and his only reason for making | 


the loan was-: relationship, -The exact 
relationship was..that the grandfather's 
father’s: sister’s daughter was the mother 
of the plaintiff, Although, he-says, that the 
relationship between their family and his 
was sush, and ів even now, tbat is, in 1919, 
that he could not visit their house, his 
heart was moved Ly this. extremely remote 
relationship for the ‘two young men who 
were already under the eare of their grand- 
father, that he advaneed: to them on no 
sesurily вё all & sum of Rs, 18,0C0, The 
story does not end there, because, on the 
15th Desember 1915, again moved by 
relationship, he advaneed, acsording to his 
story, the further sum of Rs. . 20,000 to 
these young men, Не was unable-to toll 
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“the Court what possible legitimate use 
the young men could either have for the 
Hs, 18,000 and still more for the 
Rs. 20, 000 alleged to have been borrowed 
after: so short an interval The Suit 
No. 104 was in respest of the one-half share 
of the promissory-note of the 9th of July 
1915, which he sought to  resover from 
the younger brother, the elder having 
drifted into bankruptey, After that euit 
had been. desided, an application was made 
that Suit No. 163 of 1918 should be de: 
sided before another Judge and Mr. Lal 
Gopal Mukerji, who had desided the first 
ease, very readily assented to the eiroum- 
staness surrounding the second promissory- 
note bsing investigated by another Judge, 
and consequently that gesond ease was 
decided by Mr. Jagat Narain. 
iff, therefore, has had two opportunities 
of putting forward his claim, 


‘judgments of both Courts are looked at, 
although they differ in form, yet, throughout 


both judgments, there runs а strong dis: 
belief in the honestyand trath of the plaintiff, . 


We shara that disbelief in honesty and truth, 
and we think both of these ware most 
regrettable transactions fora man who put 
himself forward as a man of position to enter 
into with these young men, 

The .matter, however, must ba carefully 
analysed and legal grounds must ba shown 
for our view that both of these appeals must 
be dismissed. The plaintiff sued on a 
promissory-note. The defendant denied the 
execution, denied ressipt of the eonisderation, 
and sst up а story in paragraph 7 of the 
written statement, which .we must acoept 
as being regarded as adefence of frand, The 
plaintiff went into the witness-box, At the 
moment the case opened, all that the plaintiff 
need have done was to have proved the 
exesution of the document sued upon, and if 
he had obtained an answer by the defendant 
to an interrogatory that the dosument bore 
the defendant’s signature, then all that he 
need have done, was: to have pnt in the 
document, But 16 happened to be .neeessary 
in this «ase that the plaintiff himself should 
go into the witness-box to prove that he 
astually saw the defendant put his name to 
the promissory.note in suit, and having 
commenced the story i in the -examination-in- 
ehief and proved the exesution, he asserted 
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have desided against him and when the. 
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that he gave Rs. 18,000 in eurrency notes 
to these two young men. He was сговв- 
examined on that matter and both Judges 
disbelieved in the first eas3 that he had paid 
Rs. 18,000 to the young men, and, in the 
sesond case that he had paid Re, 20,000. 
They did not believe that he had made 
a trua statement about that matter. He 
swore that Rs, 18,000. and Rs. 20,000 
were paid over, They certainly had extremely 
good grounds on whieh they could hava come 
to that sonclusion, beeause when he was 
asked if he kept aecount-books, he {said 
that he did, “an aecount-book ів kept at my 
plaoe but not in a regular way, In my asoount- 


` book, there is an entry of Rs. 18,000 ‘having 


been advanced. The daily eash balance of my 
treasury is entered in the accounts. The sum 
whieh was lent was ineluded in tha sash 
balanos. I cannot produse my aseounts. The 
reason is that, in the first place, they are 
not in a regular form, and, seéondly, beaause 
all publie and private matters are entered 
in them and I do not want to disclose them.” 
If any thing more were needed to satisfy а 
Court as to the untruth of the statament 
which the plaintiff took upon himself to prove, 
namely, the giving of the eonsideration, itis to 
be found in the story of ths money. Не says 
that he had, in July 1918, lying in his house 
this large sum of money. He says that, in 
Deeember, he had also Hs. 20,000 lying in hia 
house, It was not deposited in any Bank 
but was simply & dead weight in the house. 
From the evidence, it would appear that the 
amount was in Rupees, because, he says: 

"In order to carry.the money to Delhi, I got 
the sash changed into notes. I do not 
remember from whom I obtained the notes," 
There was some evidenee given to suggest 
that he himsslf was in debt and not likely 
to have so large а sum as Hs. 18,000 and 
then Rs. 20,000 lying idle at his house, avail- 
able for a transaction of this kind. We agree 
entirely with the views exprassed in the two 
judgmente, and, though it ia undoubted that 
the,onus does lie upon the defendant, in eases 
ofthis kind, to prove that no eonsideration 
was given, nevertheless, if a plaintiff when, 
as in this ease, consideration was denied in ths 
written statement, goes into the wiinoess. 
box, and if the result of his examination 
із sueh that he fails to establish the point 
whieh he set. ont to make, namely, that he 
gave the consideration and the Oourt it 
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‘thas safisfed that he did not give the 
consideration which he alleges, the defend- 
‘ant sau avail himself of that aud has а 
right toa desree, This, in any (ао P) way, 
‘trenehes upon the ordinary rule: that the 
defendant must prove absence of oən- 
Bidération if that is his ease. The result, 
therafore, is that bith these appeals must 
ba dismissed with eosts inelading fess on 
the higher scale. і 


м.н, & К, N, ' 
2 Appeals dismissed, 
j p 
. . . PATNA HIGH COURT, . 


. APPHALS FROM. OrlaLmar DroRENS Nos, 128 
‘ AND 185 or 1919, 
May 27, 1922. 
Present: —Mr, Justice Das and. 
Mr. Justice Adami. 
‘ In Е, A. No. 128 ; 
DWARKA PRASAD MARWARI дир 
OTHEE3—À PPELLANTS 
In F. A. No, 185 ; : 
ТЕЈІ BABI wipow or tate GULAB RAM 
MARWARI AND OTHERS—ÀAPPELLANTS 
versus Я 
` JAI BARHAM AND отневв-- RESPONDENTS 
ici as lets DNUS (IH of 1872) 
as Зешетет е ано о) 
Ери application of Certificate of publication 
‘of Record of Rights, effect of production of ~Hindu Law— 
‘Joint family estate, impartible, incidents of-—Jurisdic. 
tion, meaning of —Jurisdiction, want, of —Decision when 
mull and void—~ Documentary evidence, production of, at 
first hearing—Regulation (LIE of 1872), object ‘and 
scope of—Operation of Record of Rights as between 
"members of joint family. t 


E ion 11 of Regulation ЩІ of 1872 bara every 
з ean any matter decided by any Settle. 
ment Court, except such suits as are brought to 
‘contest the finding or record of the Settlement 
Officer, where only .the rights of Zemindars and 
other proprietors ав between themselves are con. 
‘gerned, provided they are brought within 3 yea 
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from tha date of the publication of the Record of 
Rights. [p. 689, col, 1.] 

The production of a certificate of publication 
of & Record of Rights by the defendant raises a 
presumption that there was publication accord. 
ing to’ the procedure laid down in Regulation III 
of 1872, throwing the onus on the plaintiff to es- 
tablish that there was no regular publication of the 
Record of Rights." [p. 691, col, 2.1 * 


Under Hindu law the impartibility of ‘an estate 
does not destroy its nature as a joint family property 
or render it the separate property of the last holder 
unless there is something equivalent to partition, 
But at the same time the other members of the 
family have no such property in it to enable them 
to challenge an alienation made by the holder of 
the estate either during his lifetime ‘or after his 
death. [p. 697, col. 2.] 


Sartaj Kuari v. Deoraj Kuari, 10 А. 272; 161, A. 61 
Б Sar, P, О, J. 189; 12 Ind. Jur. :213; 6 Ind, Deo, (x, 8) 
152 (P. O.), Baijnath Prasad Singh v. Tej Bali Singh, 
60 Ind. Cas, 583; 38 О, L. J. 888; 19 A. L, J. 817; 40 
M. L, J. 387; (1921) M. W. N. 300; 26 О. W. N.564; 2 
P. L, T. 267; 28 Bom, L. В. 654; 43 A, 228; 8 U, P. L. 
В. (Р. 0.) 85; 29 M, L. Т, 858 (Р. О.) and Sri Raja 
Rao Venkata Surya Mahipati Rama Krishna v, Court 
of Wards, 22 М, 383; 1 Вот, L.R. 277; 8 O. W.N. 
415; 26 I, A, 83; 7 Sar. P. C. J, 481; 9 M. L, J, Sup, 1; 
8 Ind, Dec. (х. в.) 276 (P. О.), referred to. ^ . 


Jurisdiction means power and authority соп. 
ferred on а Court to pronounce the sentence of 
the law or to award the remedies provided by 
law, upon a state of facts, proved or admitted, 
referred to the Oourt for decision and authorised 
by law ‘to be the subject of investigation or action 


“by that Court and in favour of or against persons 


who present themselves or who are brought before 
the Court in some manner sanctioned by law as 
proper and sufficient. Гр. 699, col. 2,] 

When want of jurisdiction of a Court is apparent 
on the face ofthe record, any judgment rendered 
by such a Court is null and void, incapable of 
ratification and subject to collateral impeachment, 
But a Court has jurisdiction to decide whether it 
‘has jurisdiction to entertain the suit and the 
decision of the Court that it has jurisdiction is 
final and conclusive in all. collateral enquiries. 
Where, however, the want of jurisdiction is not 
apparent on the face of the proceedings but the 
absence of jurisdiction depends on a fact, in the 
knowledge of a party which he had an opportunity 
of bringing forward in Court, then, if he does 
not bring that fact forward bub allows the Oourt 
to proceed with the judgment, he ought not to 
be permitted to impeach the jurisdiction of the 
Court in any collateral proceeding, [p. 699, col. 2; p. 
700, col. 1.] ] 

Obiter dicta.—The Civil Procedure Code compels 
the parties to produce all the documentary өті. 
dence of every desoription in their possession or 
power on whioh.they intend to rely at the -first 
hearing of the suit and provides that such evi. 
dence which should have been, but has not been, 
produced shall not be received at any subsequent 
stage of the proceedings unless, good cause is 
shown to the satisfaction: of. the Court for the 
non-production thereof, This rule, however, way 


: and to exclude the jurisdiction of Civil 
, except in certain matters, 


i 


. Lal Jha, 28 Ind. Cas, 24); 
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enacted to prevent fraud by the late production ' 


of suspicious documents and since no suspicion 
can attach to certified copies of public documents, 
they may be received in evidence though they 
have not been produced at the first hearing. [p. 681, 


,, col, 1.] 


The policy of the Legislature in enacting Regulation 
III of 1872 was to have a complete Record of 
Rights and interests in land in the Sonthal Parganas 
Courts 


no scope for the view that the members of a 
joint family may allow the name of the karta to 


- be recorded in the Record of Rights and yet claim 


to have an interest in the estate. Гр. 695, col. 1.] 
Shankir Prosad Jha [Jamuki Persad Jha] v. Babu 
19 0. W, N. 499, referred 


"The Record of Rights framed under Regulation IIT 
of 1872. operates as between members of a joint 
Hindu family as completely as between strangers. 


‚ Lp. 695, col. 2.] 


| Thakur Barbam, 


,Re..1,25,000 with 
.18-annas per «ent. per month, and seeured 


.&he Sonthal Parganas and 


Apnesl from a decision of the Snubordi- 
nate Judge, Bhagalpur. 

Messrs. Hasin Imam, N. О. Sinha, Баку 
` Sinha, Juggernath Prasad, A, Fen and N, О. 
' Ghosh, for the Appellants, 

Messra, S. P. Sen, 8. M. Mullick, 8. М, 
, Das and М. О. Rey, for the Respondents, 

JUDGMENT. | 

Das, J.—On the 14th August 1895, one 
in consideration of & 
large sum of money then due by him 


, to the defendants and of а present advance 
.of Rs, 


3,959-7-3, exeeuted a bond in 
favour of the defendanis by whieh he 
agreed to pay to the defendants the sum of. 
interest thereon at 


this sum by & mortgage in their favour 
of an &annas of Tappa  Patsunda in 
an 8-annas 
of milik Kosapat. Amdar in Bhagalpur. 
On the 15th September 1900, the defendants 
commeneed a suit against Thakur Barkam in 
the Court of the Subordinate Judge of Bhagal- 
pur to enforse the mortgage of the 14th 
August 1895, and on the 8th September 1902, 
resovered. a X mortgage.deares as against 
Thakur Barham for Rs. 2,657,600. Thakur 
Barham appealed to the Oaleutta High 
Court and as a condition for stay of 
exeeution pending the dispcsal of the 
appesl, gave as further seenrity another 
2.annas of Patsunda, On the 16th Desember 
1903, the Osleutta High Court dismissed the 
appeal of Thakur Barham, The defendants 
then eommensed exeeution proceedings, and 


Qn the 5th Ostober 1904, purshased the 
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10-annas of Patsunda and 2-аппав of Kosapat 
at a Judicial sale held in exeontion of 
their mortgage-deeree. The sale was doly 
eonfirmed: and on the 21st Deeembser 1904, 
tbe defendants obtained delivery of pcs- 


: session of the properties purehased by them. 


Thakur Barham died on the 7th September 
1905; and onthe 7th April 1916, the plaintiffs, 
who elaim to have had a joint interest 
with Thakur Barham in all the properties 
that stood recorded in the name of THakur 
Barham ineluding the mortgaged properties, 
instituted the suit out of whioh this appeal 
arises for redemption of the mortgage of 


. the 14th August 1895, and in the alterna- 


live for possession. The learned Subordi- 
nate Judge, agreeing with the aeontentiona 


' put forward on behalf of the plaintiffs, bas 


given them a desree for possession. 

The case of the plaintiffs, as made in 
the plaint, is a simple one. They contend 
that they were joint with Thakur Barham 
and that the proceedings taken by the 
defendants against Thakur Barham eannot 
affeet their right to redeem the mortgage. 
They also sontend that Tappa Patsunda, 
being situate within the Sonthal Parganas, 
the Bhagalpur Court had no jurisdietion to 
entertain the suit orto sell the mortgaged 
properties. They aesordingly ask for а deerse 


'for redemption and in the alternative, for & 


'deeree for porsession with mesne profits, 
"The defendants in their written statement 
rely upon the admitted faet that there was 
a Settlement of the Sonthal Parganas, inolnd- 
ing Tappa Patsunde, in 1905, and they contend 
that the present suit is barred by certain 
provisions of Regulation III of 1872, On 
the merits they say that the properties dealt 
with by Thakur Barham formed part of his 
impartible Zomindari and that the plaint. 
iffs were not necessary parties to the mortgage 
action and have no right to redeem the 
mortgage. They also challenge the sonten- 
tion of the plaintiffa that the Bhagalpur 
Court had no jurisdiction to entertain the 


‘mortgage action, 


The learned Subordinate Judge framed 
twenty-nine irsues for trial between the 
parties, but, in my opinion, the questions that 
arise in the case arte three in number; first, ia 
the suit maintainable in view of sestion 11 
snd 254 óf Regulation III of 1872; 
sesondly, had the Bhagalpur Court jurisdis. 
tion to entertain the mortgage setion, and 
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.Jastly, was the Zemindari of whieh Thakar 
Barham wag in possession, an impartible 
Zəmindari, and, if во, have the plaintiffr, in 
the events whieh have happened, any right 
‘to redeem the mortgage. The · learned 
Subordinate Judge has desided all these 
questions in favonr of the plaintiffs and has 
giver them а deoree for possession. 
* I will first вопвійег the question whether 
the presant snit is maintainable in view of 
gestion 11 and ssetion 25А of Regulation 
III of 1872, In order to appreeiate the 
arguments which have beenadvansed to us 
on the point it is nesessary to remember that 
there wasa Settlement of the Sonthal Parganas, 
"inéluding Tappa Patsunde, under the pro- 
‘visions of Regulation IIL of 1872 between 
1903 and 1905, and that, in that Settlement, 
‘known as MoPhereon’s Settlement, the 
defendants were recorded as owners of Tappa 
Patsunda. The cartifieates of publisation of 
‘the Reaord of Hights were granted on various 
dates in May and June 1905, and it is alleged 
by the defendants that they were duly 
published in the villages in acsordance with 
‘the rales laid downin the Regulation. On 
‘the 23rd May 1:05 Gaja Barham for self 
and as guardian of the minors Nitia Nand 
and Pram Nand, Balbhaddar Barham and 
Jai Kishen Barham, presented a petition of 
objeetion in the Oourtof the Settlement Offiser 
‘of Dunka in which they eontended that Tappa 
Patsunda was the ancestral property of the 
objectors and that they had а right to get 
‘their respective names resorded in the 
Settlement Department in respect of 10-annas 
8-pies share. Although Jai Barham’s 
name does not appear in the petition of 
objection, as,printed' in the paper-book, it ia 
clear from Mr. Allanson's order, dated the 
24th June 1905, that he was a party to 
‘the proesedings. It will be notieed, therefore, 
that all the present plaintiffs were represented 
‘in the petition of objection whieh was rejest. 
ed by Mr,  Allanson, who succeeded 
Mr. MePherson as the Settlement Offieer on 
‘the 24th June 1905. The learned Subordinate 
judge says that this petition was filed 
before the sompletion of the Record of Rights. 
This is wrong. It: was astually filed after 
the publication of the Reeord of Rights in 
respest’ of two hundred villages, and, the 
decision of Mr. Allanson was pronouneed 
‘after the publieation of the Reeord of Righta 
ip respect of the remaining villages, 
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On these facts it was argued that, in view 
of sestion 11 and gestion 25А of the 
Regulation, the present suit is not maintain- 
Sestion 11 of the Regulation provides 
as follows:—'Exeapt as provided in s3etion 
25A no suit shall lis in any Civil Court 
regarding any matter desided by-any Settle. 
ment Court under these rules, but the 
desision and orders of the Settlement Courta 


‘made under these rales, regarding the in- 


terests and rights above-mentioned, shall 
have the force of a decres of Court." ; 
Section 25A provides as followa:— “Whore 
only the rights of -Zemindars and other 
proprietors as between themselves are on- 
eerned a suit may, unless it is barred by 


. section 11* of the Oode of Oivil Procsdure, ba 


brought in & Court established under the 
Bengal Agra and Assam Oivil Couris Aet, 
1887,to eontest the finding or record of the 
Sattlement Offiser, within three years from the 
date of the publication of the Resord of Rights, 
or of the final order of the Revenue Court, 


‘Bat no sush suit shall be brought in any 


Oourt after the expiration of thrae years 
from sueh date. If in any such suit it ia 
found that the finding of the Settlemens 
Offiser js erroneous, the resord shall be 
amended ascordingly.” It was sontended 
on behalf of the defendants that the quesiton 
in controversy between the. ‘parties was 


decided by the Settlement Offiser, in: favour; 


of the defendants and that section 1! of 
the Regulation operates as a bar to.the 
suit, The plaintiffs replied that the 
rights involved in this suit fell within 
the olass of rigbts mentioned ia section 
ОБА of the Regulation and that the 
present ease, therefore, falls within: the 
excaption and not the prohibition of 
section 11. The defendants retorted that 
even then the suit is barred by limitation 
as it has b3en brought after the expira. 
tion of three years from the date of the 
publisation of the Resord of Rights, 


Speaking with great respset, I think 
thera has always been, seme aonfusion aa 
regards the applisability of section IL 
and section 25А of the Regulation. It 
was argued as though, when е rights. 
of Zemindar3 and other proprietors as 
between themaclyss ara  coneerned, the 
prohibition contained іц sestion 11 does 

* в, 13 of the Code of 1882.—[ Ed, |, i 
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: not operate,.-I read . the sestiona soma- 
what differently. In my opinian section 
` 11 bars every, snit rezarding any matter 
desided ly any Settlement Court, exsept 
sush suits as are brought to contest 
the finding or record of the Sattlement 
Offiser, where only the right of Zamindara 
or other propristorsas betwaen, themselves 
are aoneerned, provided they are brought 
. within three years from the date of the 
publieation of the Record of Rights, Sec. 
tion 11 provides that every desision and 
order of the Settlement Ofiser regarding 


. the interests ard rights of the parties. 
shall have the forse of a desree. Sse- 
tion 25A provides а рговейоге for 


avoiding thedeeree only when the question 
Ло controversy between the: parties in- 
volves the determination of the rights of 
, the .Zemindars or other proprietors as bet. 
. ween themselves. When the question in 
eoniroyersy between the parties. doas not 
' involve the determination of such rightr, 
the deerce under seation 11 eannct bs 
avoided by а tuit under section 25A 
_ but when the question in eontroversy does 
.invelve the determination ,of such rights, 
the deeree under restion 11 can be avoided 


by в suit under seetion 23A. In my 
. opinion sestion 11 opsrates in evary sasa 
to give to every desision and' order of 


the Settlement Courts tle foree of a deerea 
‚ and seetion 25A ‘enables a patty affested 
by sush doesisions ‘and orders , to sue for 
setting aside such desisions ‘and orderr, 
prov ded the rights desided fall within 
the elses of rights montioned in section 
254. T have no donbt whatever ва to 
the rights of the parties under the Rega- 
lation. Under section 14, the Settlement 
Officar has to give due notica to tha 
people of a village fcr whioh he is about 
.to prepare a Record of Rights, so that all 
persons interested may  brirg forward 
their elaims either in writing or by verbal 
, application, and he has to enquire into, 
settle and reecrd all rights in, or elaims 
' to, the lands of a village of whish he 
„ із preparing a Record of Rights, ' even 
" though Such elaims ‘or rights may not 
ba urged by the piriies interested, The 
parties then have an opportunity of re- 
,presenting their views to the Settlement 
‘Officer before the preparation of the Record 
of Rights, The decisions arrived at. by 
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. the Settlement Officer in the coursa of 


Such erquiry are dec'sions within the 
m3aning of section IL and operate as 
desrses of Court, and the only way in 
whieh such desress may bs avoided is by a 
suit under section 254, provided the 
decision аесуз the rights of Zamindars 
and other proprietors as between them. 
selves. But tha Settlement Ofiser may 
himself set atile the decision in an ap» 
propriate preceeding under section 24 of 
the Act which makes it obligatory on 
the Settlement  Offiasr, after Һә shall 
have made tha Hesord of Rights for any 
village, to notify and publish the eontents 
of sush record to the persons interested 


‘by posting it sonspisuoudy in the village 


and otherwise in sush manner as may be 
eonvenient aod whish enables any person 
interested to bring forward in the Sattle- 
ment Courts within a period of six' months 
from the date of publieation of sush Reeord 
of Rights any objestion he may desire to 
make to any part of such resord, The 
seetion. provides that any objestion so made 
shall be erquired into and disposed of by 
a decision in Writing under the hand of the 
Officer presiding i in the Court. The desision 
arrived at under saction 24is, again, a daci- 
sion within the meaning of restion 11 and 
operates as a desres of Oourt, and the 
only way, again, in whieh sush 6 decree can 
be avoided is again by a suit under seation 
25A provid:d the décision affeets the rights 
of Zzmindara and other proprietors as b3- 
tween themselves, S.ction 25 provides thas 
after a period of six months from the date 
of the publieation of the Record of Rights 
of any village, suh resord shall be con. 
and austoms 
therein . recorded, other than the righta 
mentioned in eestioà 254, exeept во far 
ав eonosrns entries in aush record regarding 
whish objestion by parties interested may still 
be pending in tte original or Appellate Court, 
or may still ba одап to appeal. It follows 
from this provision that, where tha rights dealt 
with in the Settlement procesding are впећ 
rights as are men‘ioned in sestion 25A, 
the Record of Rights cannot be relied on 
as a bar to a #016 whieh aworts а right 
cantrary to the entry in the Record of Rights, 
for aeciion 25 is quite elear that a Resord 
of Rights is поб sonclasiva proof of the 
rights mentionod in section 254, Bet the 
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decision whish is the basis cf the Ressrd 
of Rights oonstitutes a bar to the suit under 
ssction Ll. A distinction has been drawn 
in the Regulation between “the desision and 
orders" of the Settlement Court and, the 
Resord of Rights. The decision and orders 
have the forca of a decree of Court, where. 
as the Record of Rights is eonol naive proof 
of the rights and eustoms therein recorded 
other than the rights mentioned in seot'on 
25A. In юу opinion when in any suit we are 
eonaerned with such rights as are mantion- 
ed in sestion 254, and в desision cf the 
Settlement Ocurt is pleaded a3 a bar to the 
suit, all that we have ёо кев`в whether there 
is euch. a desision as is alleged by the dofend- 
ants and it із wholly immaterial t3 enquira 
whether the Record of Rights was published 
in aesordarce with law. 

Now, thedefendauts have baen resorded in 
the Resord of Rights as the proprietcrs of 
‘Tappa Patsunda, The question was, as we have 
seen, direatly raised by the plaintiffs before 
the Settlement Offiser by their petition 
Exhibit O, dated the 25th May 1905. "The 
Settlement Offiser direetly decided the ques. 
tion against the plaintiffs by his order, 
Exhibit F F, dated the 24th June 1£05, la 
my opinion that order operated as a desree 
between the parties under section 11 of the 
Regulation. 
desided by Settlement Ofiser fell within the 
class of rights mentioned in section 25A 
of the Regulation. It must, therefore, fol- 
low thst the plaintiffs had the right to 
sontest the finding of the Settlement Offiser, 
provided they brought their suit within 
three. years from the date of the publication 
of the Recard of Rights, Is the present suit, 
then, a suit to aontest the finding or reeord of 
the Settlement Officer ? 

In my opinion, it is not, 16 is suffisient 
to refer to the plaint to make good the 
point, that the ruit is not a suit to contest 
the finding or record of the Settlement 
Ofiser, There ie not a word about the 
finding or raeord of the Settlement Ofiser 
in the plaint, ard there is nothing in the 
' plaint, whieh either expressly or by necessary 
implieation invites the Court to set aside 
such finding or resord. In my view the present 
'&uib cannot be regarded as а suit under 
section 25А of the Regulation, and there 
being no challenge of the order of the Settle. 
mmt О зг dated the 24th Juze 1905 tha: 
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order operates as a bar to ‘the presint 
Б11°. 

Tie learned Subordinate Judge was of 
cpinion that the decision of a Settlement 
Court does nct operató as a desree under 
section ll of tke Regulation, unless there 
js prcof of the publication cf the Record of 
Rights, I have dealt with this point, and 
all that I resd ғау is that I em unable 
to coneur iu this view. It is impossible, in 
my cpinior, to essape from the provision’ 
of section tl that the desision and orders 
of the Settlement Ccurts shall have the 
force of a Ceeree of Conrt, There is nothing 
in the language employed by the Legislature 
in section 11 to suggest that they shall 
have the Ёсгев of а deerea- only on 
proof of the ыа of the Record of 
Rights. 

It was argued before us that the - ae 
cf a deferce tncer ceeticn 11 at b- 
stantially equivalent to a plea of res judicata, 
and that it was for the defendants to 
establish. the dte:ee c pon whieh they relied 
as operating es ves judicata, and reliarcs 
was placed: проп Nadíar Oh:ni Singh v. 
Ohunder Sikhur Sadku (1). I quite agres 
that it is for the defendants іо establish 
the deeree upon whieh they rely, but what 
із the deeree under section 11? Not the Re- 
oord of Righte, but the decisions and ordérs 
of the Settlement Courts. 

It зав. "then argued {Ба} the plaint- 
iffs sould nit be expested to bring a suit 
to contest tbe finding or record of the 
Settleraent Offirer, sinse they do not admit 
that there is a Record of Rights relating to 
these lards. The argument completely 
ignores the provisions of вевііоп 25А whieh 
gives a party the right to contest nct only 
the resord but also the finding of the 
Settlement Officer, and it із sonseded that 
the plaintiffs were aware of the finding'of 
the Settloment Officer contained in the order 
dated the 24th June 1905. It was open 
to the plaintiffs to sue for setting aside the 
finding, but this sourse they did not adopt. 
In my opinion the‘ decision of the 24th 
June 1£05 constitutes a complete bar to the 
tuit under sestion 11 ‘of the Regulation. ; 


I wil now deal with the question whe. 
ther the Resord of Rights was published i in 


(1) 150. 706, 7 Ind, Dec. (к, &) 1034, * ' 
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asoordanas with law. In other worde, I will 
assume that the sui is one under sestioa 
25A, and enquire whether it has tein 
brought within thrse yoars from the date of 
the publiestion of tha Record of Rights. Tha 
defendants filed sertain extracts from the 
Rzeord of Rights which did not contain the 
eertifisate of publication ; but during the 
hearing of the вае, they tendered in evidense 
the eertified sopies of the Roeord of Rights 
eontaining the cirtifiaates of pablicstion, Oa 
the 23rd Dzo:mber 1918, the learned Subordi- 
nate Judge aasepted these dcımevts in 
evidenee, but reviewinghis own order later 
in: the day, he вата to the conclusion that 
he would not ba justifisd in assepting these 
documents at that stage. He adsordingly 
returned the dosuments to the defendants. 
The Oiv] Prosedare Coda, it is true, sompels 
the parties to produse all the doeumentary 
evidense of every deseription ‘in their 
possession ov power on whieh they intend 
to rely at the first hear'ny of the suit 
and provides that sush evidence whieh 
should have been but hasnot been produced 
shall not be ressived at ару enbs:quent stage 
of tho prcesedings unless good `.вэпзе із 
shown to the satisfaction of the Court for the 
ron‘predustion thereof, But it. has been 
held’ in numerous oases thit- the rule 
was. enasted to prevent fraud by the la'a 
recdastion of suspicious dcoumenfs: ‘and that 
no sttspision san attach to sertified copies of 
public dceuments and that sueh eopies may 
be rec:ived in evideres though they have not 
been produeed at the first bearing. In my 
opinion the explanation offered by the 
defendants should have been accepted by tle 
learned Subordinato Julga and that, in 
order to co «omplete justiee b.tween the 
parties, he shonld have acaepted theze dcca- 
' ments in evidence. Having rejected them, 
however, ké had no difficulty in coming to 
the eonolngion that the internal evidenca 
furnished by the dccumerits themselves did 
not establish that there was due publisation 
of the Resord of Righta. 

In this Court Mr. Hasan Imam terdered 
jn eviderce the documents evntaining the 
certificates of pub'isation in respect of each 
village of Tappa Pateurdsa. Mr. Ser, on 
bshalf ‘of the plaintiffs, very - properly did 
not objest to these documents going ir, aud 
they have been marked as Exhibits in the 
вака, They bear the faesimile signature of 
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Mr. MoFheraon, and the autograph signature 
of Me, Hosssin, who wa the Aesistant Settle- 
ment Offiser, The learned Subordinate 
Judga haa made a point of the fast that Mr, 
MoPherson lef? India in April aud that the 
publisatior, aesording to the sertifisates took 
plaee in May and June. That is true, but 
the rule& framed under section 10 of the 
Regulation provide that the Settlement Offiser 
or the Assistant Settlement Ofiser shall 
sertify on the record the date of its publisa- 
tion. They are all certified by the Assistant 
Settlement О взг, and constitute import- 
ant evidense on the point under iuvestiga- 
tion. 

Under the Bangal Tenancy Ast, the serti- 
fisate of publieation wonld be eonelusive proof 
of publisation. We have no sush provision in 
the Regulation, but, in my opinion, the 
production of the sertifisate of publication 
by the defendants raises a presumption that 
thera was  pnblieation  assordiag to the 
prosedure laid down in the Regulation, 
throwing the onus on the plaintiffs to establish 
that there was no regular publisation of the 
Record of Rights. The plaintifs have, how» 
ever, given по evidensa on the point, whereas 
the defendants have called вегіһіп witnesses 
to prove due publieation of the Record of 
Rights in aesordanse with law. It appears that 
Deonath Sahai(D. W. No. 12) and Dil Kishan 
Jha (D. W. No. 14) between them looked after 
the publication of the Resord of Rights in all 
the villages. I have: earefully sonsidered 
their eviderce and Iam of opinion that the 
evidence establishes beyond reasonable doubt 
that there was actual pnblieation of the 
Rssord of Rights in the villeges. 

I wil shortly deal with the arguments 
emplcyed by thelearned Subordinate Judge 
for rejesting the case of the defendants as to 
publisation of the Resord of Rights. He 
makes а grievance that the plaintiffs! witnese 
ses were not cross-examined on this point. 
Iu my opinion it is not the duty of any 
Counsel to unnecessarily get a point against 
him by oross-examinaticn. As a matter of fast 
Bolaki Das (P. W. No. 2) was cross-examined 
on the pointand he admitted that McPherson's 
Settlement did take plasa and that “ all the 
tenants got pcrchd slips and seeording to 
the sema the samabandt was prepared”, 
Then he complains of the pausity of evidence 
on the side of the defendants, He is of 
.opivion that tke defendants should have 
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examined the amtrs, вра Mr. DeCosta, the 
defendants’ manager, and he thinks that the 
aming diaries ard the agsount-bocks of tbe 
defendants should have been produeed, the 
former to show that the amins did in faet do 
the work whieh they purported to dr, the 
latter io show whether any expersss were 
in fact incurred by the defendants in sending 
their cffisers to look after the publication of 
tbe  Heeord of Rights. The  Heeord of 
Rights,  aeeording to the  sertifieater, 
' of publication, were published in Mey and 
June 1905, the defendanta were 
giving tkeir evidenee in Court in December 
1918, Iam of opinion that it was unreason- 
able to єхревё them to produse in Decomb:r 
1918 the amin? diaries of May ard 
June 1505 or their aecount books of that 
period, The evidence, in my opinion, is more 
than sufficient to establish the defendants’ care 
оп the point. That esse on the certificates 
of publication is inherently probable, and that 
case was not contradiated in the witne:s. 
box by any of the witnesses examined cn 
behalf of the defendants, In my opinion 
the defendants haye esiablished that there 
was due publication of the Resord of Rights 
in May and June 1£05. The present sait, 
regarded as a ruit under cestion 25А, ів 
.clearly tarred by limitation. 

My desision on this point is suffic'ent to 
dispose of the appeal, but I think it just вв 
well that I should deal with the other two 

- pointa which have been argued before us. 
Firet, I will deal with the question cf 
jmpartibility, as to whieh the onus is 
nndoubiscly on the defendants. That the 
family is an ancient and a noble one admits 
:of no doubt whatever. The history of ihe 
family will be found at page 244 of tha 
Distriet Gazetteer, Sonthal Parganas. It 
appears that one Deb Barham, a Khetaur 
Chief of Kharagpur, being driven ont of that 
tract by the Rajput invaders, obtaind а grant 
of Patsunda and Barkop from the Muzhul 
Viceroy of Hmperor Akbar. In 1687 the 
„estate was divided between two of his 
.dessendants Man Barham and Ohsndra 
Barham. Man Barhamre!aining Barkop while 
.Patsunda wes handed overto his younger 
brother Obandra Barham. Thakur Barham is 
the lineal de:cendant of Chandra Barham, 
"We have noauthentic history of the mode 
of succecsion from Obandra Barham to Sital 
Barham, Silal had three sons, Fatsh Barham, 


INDIAN 


ОАВЕВ, - (992 


Dowlat Barham and Ratan Barlam., | Perma-. 
nert Settlement. was admittedly ccnoluded. 
with Fa‘ch Barbam. Fateh Barham died in 
January 181! ord was suegeeded by his only 
ron, Tej Barkaw. Tej Barham died cn the 
$0th January 1848 leaving four rons Tilak, 
Kirst, Rudar and Lachman, of whom the 
eldest Tilak was recorded in the Govern. 
ment resords as the owner of the prop- 
erty. Thakur Barham was tke only son 
of Tihk, and cueceeded him to the ex: 
clusion of his uneles. 

In my орірісп the acmitted history ot 
ihe family makes the case of the dssendanta ~ 
inherently probable. The fourder cf the 
family wes a Khetaur Chief whe, ro 
doubt in return for auch rervices as he 
was able io render to the Mughvl, 86- 
sured a grant of an extensive tract of lard 
from ihe Mughul It is permissible to 
infer that that which he  eecured . 
as a Chief ke intended to retain as ө 
Chief. The next important event is the 
succession of Fateh Barham to the estate ard 
the fect that Permarent Settlement was 
eonoluded with “Fateh Barham to the ex. 
clusion „of his brothers. Jt is admitted 
by the plaintiffs that Fateh Barham had ` 
two brotbere, Dowlat ard Ratan; but Tu'si 
Jha, the Srat witness examined on bebal 
of the plaintiffe, says that they died minors 
during their father’s lifelime, though in 
ercss.examination ke admits that bis 
evidence on the point is  Learsay. The 
learned Subordinate .Judge rays that the 
evidence of the plaintifs shows that the 
two brothers “died during the lifetime of 
their father and tkat they left no heirs.” 
This із wrong. There is no- eviderce on 
the side of the plaintiffs that they left 
no heirs. The defendants have given evi- 
dence that Dowlat and Ratan left.sons whose 
dercendants are stillin existenca ; but the 
evidence on thia point is weak, and I am not 
prepared t» differ from the learned Sub. 
ordinate Jrdge on this point, The fact that 
tha Permanent Settlement was concluded with 
Fateh Barham is, therefore, not eoncla:ive. 

The вссзеввіоп of Tej Barham calls for no 
comment, sinse he was the only son of hig 
father, Tej Barham, however, loft four sons 
Tilak, Kirat, Radra and Lachman, . Oa tha 
15th November 1848, Tilak applied -for 
registration of his name in the Government 


reoord and asserted that, though his father 
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bad left three other sons, he alone was 
entitled to have his name resorded as the 
malik of -tbe Zemindaris воі household 
goods left by his father. 16 is necessary 
to quote the exact language emvloyed by 
Tilak in making the appl cation. "Atrcording 
to the onstom of the family ani under Ast 
X of 1800,” he asserted, “ your petiticnar 
has been in possession and occapation of 
all the: prcperties left by his father, cm- 
sidering them to. be tha jungle tari maksis, 
and, has bean paying the Government 
Rivenua forthe sim». Itis apparent that 
on the death of a fathar, his eldest son 
besores the malik of sll ihe Z mindaris ani 
household g-ocs, left by him, basa right to 
pas: orders, and muintzin his: brothers and 
other heirs of the deceazed.” The learned’ 
Subordinets Judge влув that the word 
“malik’ means a mansger, and that tbe 
petition, Exhibit 5, read asa whole, shows “that 
the estate was a joint вопозтп and that after 
the death of Tej Barham bis sons besam» equal 
eo-pareerers therein," It may be assumed that 


the estate was the family property .оЁ a joint: 
undivided family in the sense that ib had never 


been divided and thbat&tbe-suosession thereto 
would be governed by the roles of survivorship 
obtaining inta joint Mitakshara Hindu family 
but an estate may be the family property of 
a ' joint undivided family, and', yet 
impartible, There іє, however, nothing. in 
tbe petition. to anggast thatthe brothers of 
Tilak were equal eo-paresners with him in 
the estate. On the econtra-y, there is an 
assertion, slear and unequivosal that Tilak 
: was.in. possession’ and- cecupation of all the 
properties: left by his father to the exclusion 
of his brothers aud that he alone was entitled 
to have his name resorded in the Government 
records аз the proprietor of tha estate, The 
referente to Regulaticn: X of 1£00 puts the 
matter beyond all reasonable doubt. By 
Regulation XI of 1793, the estates of pro: 


prietors of land dying intestate were deslared : 


liable to be divided among the beirs of tha 
desessed agreeably to the Hindu or Muhamma- 


dan Law. Buta «vstom having b:en found to 


prevail in the jungle mahals. of Midnapore 
and other дівігівіз by whish the russsssion 
to the landed ertatcs invariably devolved to 


E singla heir without the division of the” 


pro£erty, it became necassary for theGovernor- 
General. in Oounsil: to pass a Regulation to 
s&ye such sustoms from the operation of 
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Regulation XI of 1793. Regulation X of 
1800 was ascordingly passed, and it provided 
that Raguletion ХІ of 1723 shall not be 
considered “to supersede or affect any estab. 
lished шада whieh may have obtained in 
the jungle mahals of Midvapore and other 
distriets, by whieh the snesassion to landed 
estates, the proprietor of which may die intes- 
tate, has hitherto been eonsidered to 
devolve toa single heir, to the exclusion of 
the other heirs of the deeeased,” and that 
"in tke mahals in questionthe Iccal eustom 
of the sountry shall be eontinued in full fores, 
яз heretofore.’ The assertion of Tilak 
Birham inthe petition was that he was in 
possession and ossupation of all the properties 
left by his father to the exolusion of his 
brothers ascording to the custom of the 
family and побег Rogulation X of 1820. 
This, in my opinion, was equivalent to an 
assertion that the estats whieh belonged to 
his father, was an impartible estate, and had 
devolved on him as a single heir of his 
father. 

This appliaation was disposed of by а rubkart 
of the Collectorate, Exhibit TT, dated the 16th 
January 1594, The rubkari shows that 
notises of the application were duly issued, 
that there was no opposition from anybody, 
that the petitioner examined three witnesses 
who gave evidenee to the effeet that Tilak 
Barham had suseseded to the estate acsording 
to family eustom and that his brothers wera 
in reseipt of maintenanae from him and that the 
Court dirested the name of TilakBarham to be 
resorded in the Government Sherista, Exhibit 
8 and Exhibit TT, in my opinion, strongly 
support the ease of the defendants, 


In September 1862 Tilak disd, leaviag 
three brothers and a son, Thakur Birham. 
If the property left by him was partible 
property then Kirat Ba-ham, эв the eldest 
msle member of the family, would be 
entitled ta take up the management of the 
estate, Bat, as a matter of fact, Thakur ` 
Barham, on the 14th January 1863 applied to 
have his name resorded in the Government 
Sherista in respsof of the Zosmindari whieh 
atood reeorded in his father’s name. He 
asserted in his petition, Exhabit UU, that 
his father had died leaving him ааа only 
heir, and that he had taken possession of 
the estate of the desezssd. He asked that 
the - witnesses “named by him "might he - 
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examined in support of the ease and his 
name duly recorded in the Government 
Sherista, Notices of this application were 
apparently cerved on the brothers of Tilak, 
and Rudar Barkam, cne of the brothers of 
Tilak, promptly presented a petition of objec- 
tion on the 27th February 1863, In this 
petition Exhibit 8, he alleged that on the 
death of Tej Barm, all his sons came into 
possession of his estate, although the name 
of Tilak was гевогӣєі in the Government 
Sherista. Aceording #9 him, the enstom of 
the family was that a)l the brothers пп. 

animously get the name of one cf them 
registered in the Goverrment Зһегівіа and 
the eosts of maintenanee, marriages ard 
deaths, all the expersss of the three bro. 
thers are jointly defreyed frem the usufrcet 
of jhe said estate after the payment of 
Government Revenue.” There was thus а 
direst ehallenze проп the iiile of Thakur 
Barhem and on his right to have his name 
recorded in the Government Sherista in res- 
peet of the Zemirdari. Thekur Barham 
replied to this retition hy bis petition, 
Exhibit 8' (o), dated: the 26th Merch 
1863. In this petition Lo accerted that 
his father, Tilek Barham, kad suceecced (о 
the estate accordirg to the custcm of tke 
family and under the. previsicns cf Regu- 
lation X cf 1800, under whieh the eldest 
ton Lesomes prcprictcr of cll tke prop- 
erties left by hisceceared father, and that 
the objecticn petiticn of Rudar Barham was 
not tenatle ina:mueh as he bad acrepted 
the petition cn whieh Tilak Barham Lad tue- 
seeded in having his own name recorded. 
Оп the question of mairterance as to which 
his petition of the 14th January 1863 wes 
silent and of which Rudar Barham had mede 
a grievarce, te caid that ke tad xct de- 
prived Rucar of meintererce avd that he 
was in receipt cf it. Jt is imposible to 
eseape from the еспәїш ісп that tkere ir, 
in this petition [Exhibit 8 (a)], а definite 
assertion thet tre tsigfe wes an imparlible 
one àid tlat le Lad succeeded to ites tke 
scle cwreer, subject orly to tke right cf 
his uncles to resciye maintentarce frcm him, 
This rorition was accepted ty ike nreles 
of Thakur Barm, as the fíth paagraph 
of {ke fetitiorn, ard a statement signid by 
Rudar Barham at the foct of tke petilicr, 
eonclusively establish, That statemert wes 
ag follows: "As Thakur Barham, the psti- 
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tiner, has aseepted the terms of the petis’ 
tion, dated the 16th November 1848, filed 
by Tilek Barham, upen whish depended the 
proof cf the allegations, contained in the. 
objesticn petition, in respeet of the soets 
of maintengnes and of marriages ard deathr, 
ard has stated everything in this, petition 
according to the eustom prevailing in the 
family, I accept the sontents of this peti- 
tion end have no objestion to the name of the 
petitioner being registered", I regard tke 
petition of Thakur Barham, dated the 26th 
Maroh 1868 and tke statement signed by 
Rudar Barham at the foot of the petition sg 
wholly destrustive of the ease of the plaintiffs, 
As I have said before, there isa definite as- 
sertion in the petition tbat eccording to 
the family custom snd nnder the provi- 
tions of Regulation X of 18)0, the eldest 
son keeomcs the proprietor of all the proper» 
ties left by his deceased father. Ruder Barham 
in his etatement at tbe foct of the petition says 
that Thakur Barham “has stated everything 
in this petition according to the eustom pre- 
vailing in tke family"; ard he seseptathe 
sontenta of Thekar Barham’ a petition, From 
his statement it world appear ibat his 
cbjeot in ‘opposing tke application of 
Thakur Barham was to get an admi:sion from 
him as {о his right of maintenanee. There 
was that admistion in the petition of Tilak 
Barbam, and his brothers did not орроғе his 
application. There was ro tuch admission 
in the petition of Thakur Barham dated the 
14th Jacuary 1863, ard there was a 
prompt challenge upon bis title. Bat inthe 
petit'on of the 26th Maroh 18€3, Thakor 
Barham-made it qui'e clear that he did rot 
intend to reyuliate tke p:siticn adopted by 
his fatker, and they at onee admitted the 
validity of tbe fanily eustom whish was 
the besis of Thakur Baiham's elaim, The 
learned Sukordinate Judge says that the 
transaction does not show that the part'es 
corBidered tke estate to be impartible and 
that the «state was in faet recognised by 
them as joint. Tke learned Subordinate 
Jadge is obviously urder the impre:sion 
that an srsertion that an estate is the 
family property cf an undivided family 
carries with it an admissicn that 16 ia ntt 
an imypartitls estate, This ir, of cource, an 
errcneot8^v/ew., I regard the  dcouments 
in sonnce:ion with ThakarBarhan.’s auecess.on 
to the estate as strong evidenee in support 
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of the ‘defendants’ case that sie estate is 
in fast an imrartible one. 

In 1878, the estate was b SEHE under 
the Sotilement cperation whieh tcok place 
in purauarca of Regulation Lil ‘of 1872, 
and Thakur Barham was recorded es the 
proprietor of the estates, It is arguel by 
the defendants that, had the plaintiffs any 
proprietary interest in hs estate, they 
would undoubtedly have besn resorded in 
the Reeord of Rights to the extant of the'r 
interest in the estate, The learned: Sub. 
ordirate Judge dismisses the argument cs 
wholly inadmissible. Acso-:ding to him, as 
' the name of Thakur Barham stood resorded 
ia: the Goverrm3nt resorda as the pro. 
prietor of tha estate, it is only natural 
that his name should be reeorded. in tha 
Resord cf Rights. Не also thought that the 
Resord of Rights ' was in oonsonanoa with tha 
eoneaption of a joint Hindu family.” Tho 
afgumens employel by the learned Subordi. 
nate Judge completely overlooks the policy of 
the Lagislature in enaeting Regalation III of 
1872 whieh was, as the learned Juiges ia 
Shanktr >rosad Jha [Januki Persid Jha] v. Rabu 
Lil Jha (2) pointed out, “tohava a aomplete 
Rseord of Rights and interest in land in the 
Sonthal Parganas and to exs’ule the juris- 
dietion of Oivil Courts exsapt ia sertain 
matters”, Seotion 12 of ths Ragulation 
empowers the Ssttlement Offisers to enquire 
into, to deside, and to rseord the rights of tha 
Zeamindars and other proprietors, and seetion 
18 lays down that the Rasord of Rights to ba 
prepared bya Settlement Ojfiosr shall show 
the natura and insidents of e&oà right and 
interest held by eash ela з of cesupiers or 
owaers ia a village, or, if need be, of each 
iadividual owner, aesupier or haadmanin a 
village. Ssetion 14 requ'ra3 the Settlement 
Officer to enquire into, settle, and resord, 
all rights in, or elaims to, the land: ofa 
village of whish he is praparing a R3eord 
of R'ghts even though sush clai пз or rights 
may not be urged by the parties. The Re- 


galation, in my opinion, give: n3 soope for. 


tae argument that the members of a joint 
family may allow the name of tha kari: 
ta be resorded in the Rasord of Rights and 
yət elaim to have sn icteret in Ёле estate. 
Tie вазе just cited makes interesting 


(2) 28 Ind. Cas, 241; 19 0; W, N. 499. 
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reading, One Joyram died leaving three sons; 
Babu Lal, Surjee and Dinsbandhu. Surjse 
died in 1303, leaving four sons who were 
the plaintiffs in the aetion. "Their eas3 
was that tha family properties remained 
in eharge of their unsles, defendants Nos, 1 
and 2, and they elaimed a partition of the 
joint ‘family properties. Bat the defandant 
No. 1 was reesrded ia the Sottlement records 
as the proprietor of tha estate, and he took 
the plea that the suit was barred. under 
section 25A of the Regulation which, as 
wa have already seen, enables а party pre- 
jud'esd by the Record of Rights to bring a 
suit to eontest thereood within thrae yeara 
of the date of publication of the Rasord 
of Rights and whieh lays down that no 
such suit shall ba brought after the 
expiration of three years from that date. 
The Court gava effest to the plea ani 
dismissed tte plaintiffa suit as regards 
properties in Sonthal Pargaias, Тае de. 
eision is an authority for the view that 
the Reeord of Rights framad under Roga- 
lation IIL of 1872 operates as befwaen 
members of а joint Hindu family just 
аз completely as between strangers, In 
my opipion, it is impossible to taka the 
view that the entry in the Ree.rd of Rightr, 
to quote the language of (te learned 
Subordinate Judge, was in sonsonangs 
with the soneaption of a Joint Hindu 
family,” 

The defendants have also relied upon a 
series of transastiona into whish Thakur 
Barham entered, by whieh he dealt with 
the estate as the sole owner thereof. The 
first is a statement, Exhibit M, made by 
Thakar Barham to Baba Surya Narain 
Singh in the course of а negotiation for 
a loan. He asserted that he was the 
sole proprietor of the entire 16 anna; of 
Tappa Pateunda, The next in point of 
time is Exhibit O, the bond exesuted by 
Taskur Barham in favourof the defendants 
oo 26;h Kartic 1300, and the last is Exhibit 
DD, the bond exsented by Thakar Barham 
in favour of the defendants of 30th Savan 
1302. In eash of the doeuments ha 
asserted his sole and oxelusive title to 
the 16 annas of Tappa  Patsanda, It 
was the last-mentioned transaction that 
formed the basis of the mortgage. 
suit brought by the defendants against 
Thakur Barham, and thera is evidengg 
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bat Gaju Barham, the father of the plaintiffa 
Nos. 3 and 4, was aware of the mortgage- 
decree that had been passed against Thakur 
Barham and that he was actually negotiat- 
ing for a loan to pay off the defendants, 
That evidenca will be found. in the orders, 
dated the 28ih April 190% and 25th July 
1904, respestively, of the Court exeeuting 
the desree againat Thakur Barham, in 
Exhibit 9, the affidavit of one Pheka Lal 
and Exhibit H. the deposition of Pheku 
Lal in thore proéeedings. It appssrs that 
about the time when the Court was about 
to paces orders for the sale of the morte 
gaged properties an applisation was filed 
for &djcurnment of the sale on the ground 
that the judgment-debtor was negotiating 
for a loan by which he proposed to pay 
. off the deores-holders. Tho deposition of 
Pheku Lal in those proseedings makes it 
perfeetly clear that Gaju Barbam was ore 
ofthe persors who was acling on  bebalf 
of Tbskur Barham, Now it may be asksd 
why Gaju Barham should make any endeav- 
our to have the defendants’ mortgage 
setisfied if in point of fact that mortgage 
eonveyed no interest to the defendants? 
Jf, indeec, Thkekur Barham were not {Ев 
sole proprictor of the properties mortgaged 
tha mortgage decree obtained by the de. 
fendants sould not áffest the interest of 
Gaju Barham, and ore wonld not expect Gaju 
Barham to make а tour of the bankiog' houses 
in order to raiss a Joan on behalf of 
Thakur Barham. Gaju Barham, in my opinior, 
haa no doubt tkat Thakur Barham was 
the sole proprietor of the estate whieh 
was an impartible one. 

Then there is a clear admission by 
Musimmat Kalabati, one of the plaintiffs 
in the ection tkat “the estate Patenoda 
is an impartitl: estete and is plseed in 
the bands of a single шер зг who man. 
ages the property forthe time being,” See 
Exhibit Y, the petition dated the Ist of 
June 1906. Then there is some evidonse 
of conduet in regard to Jai Kiste», ал. 
other plaintiff in the present astion, 
showing that, co far as he i» sonserned, 
he believed in the custom (f primogeni. 
ture, Exhibit MM4 shows that Jai Kissen 


claimed a kho-posh grant during the Settla- 


ment proceedingr, a claim whieh was 
disallowed by the Settlament Offis.r. Now, 
in my opinion, an assertion that в person 
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has a hhorposh grant in the estate sarrisa. 
with it the admission that he haa ro 
proprietary ‘interest in the estate; for, if 
the estate were an ordinary partible estate. 
he would undoubtedly have a proprietary 
interest in, it. f 

. I now come to the oral evidenee, ard 
tbis is all in favour of the defendante.. 
There io one cireumstanee іп  sonneetion 
with the oral evidense whieh has eseaped 
the attention of the learned  Subordinate 
Judge. As the onus of the issue in regard 
to the question of impartibility was оп 
the defendantr, the plaintiffs asked -for,. 
and obtained, leave reserving to themselves. 
the right to adduse rebutting evidence on 
th’s issue aftcr the с\свэ of the defend. 
ants’ case, This is clear from the order 
of tbe Oourt dated the 30;h November 
1918, The order of the 21st Daeemb:r 
1918 shows ihat the plaintiffs deelined ta 
produee avy rebutting evidenss on the 
issue of impartibility. The resulé is that 
the evidenee adduced on behalf of tke 
defendants remains uncontradisted, although 
it was open to the plaintifs after the olore 
of the. defendants! ease to pledge their 
oath sgainst the ease set up by the defend- 
ants, The inferenee is. irresistible that 
their evidence would bave supported the cate 
of the defendants on this point. 

Pheku La!, the first witness examined 
on behalf of the defendantr, was the Pat. 
wari of Thakur B.rh3am from 1281 to 1812; 
He ie, therefore, in a position ќо єву on 
whose behalf be madethe collestions. He 
says that Thakur Birham was the malik 
of the estate and that he made khorposh 
grants ia favour of his urcles. Cross. 
examined as to tbe reason for the ar. 
rangement, he said that he beard from 
Thakur Barham that "sush was the fami'y 
custcm and tbal aesordingly the eldest 
member of: the eldest branch besame the 
malik and tha others enjoyel the profits 
of some villages for their expenses”, 
Bakshi Lil (P. W. No. 3) held а powor-of- 
at‘orney from Thakar Birhaw, and he says 
that during the lifetime of Thakur Birham 
the plaintiffs had no soneern with the 
estate and that Jai Kissen enucoseded to 
the estate on the death of Thakur Barham , 
aseording to family custom. It may be 
pointed oat, in connestion with this evidenee 
that the Executive Authorities undoubtedly 
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took the view that the estate was an 
impartible one and that..on the death of 
Thakur Barham, Jai Kissen, aa the eldest 
tf the eldest line, suseseded to all that 
was left of the properties. Exhibit MM 
shows that, onThakur Barham’s death, under 
tbe ordera of the Deputy Commissioner, 
the property of Thakar Barbam was made 
over ta Jai Kissen, Jai Kissen reeioved 


p 
23 


the property and grenied a resiept for - 


it; but subeeqnently, in order to safeguard 
their interest in the civil suit, he joined 
with the rest cf the p'siatiffs in present- 
ing an appl'eition asking that the property 
made: over to Jai Kissen may be declared 
a3 made over to him and the otber peti- 
tionere:; That petition was obviously pie. 
sented with a view to create eviderce in 
their favour; but the fast remains that 
the Deputy Commissioner did make over 


the property to Jai Kisten and that Jai. 


Кіғвеп did receive it and grant a аам 
for it. 
Sowkhi 
v oharr-r under Thakur Barham, and Le says 
that atcording to the cistom of the family 
the eldest con of tke eldest l'ne always 
acceeeda to {һе estate. He also saya that 


he heard of the 2-stom from Thakar Barham,. 
Rudar Barham, Maula Barham, Lal Ватћет,, 


Jai Barham, acd others: Jai Barham is one of 
the plaintiffs, and he did not tliok it neoes- 
sary to eontradist, in the witness bor, the 
evidenee of Sowkhi Lal. Sunder Chand Dae, 
(D W. Nc. 9) also gives evidences on this 
poirt, ard he ввув that there werd main- 
tenaree grants in favour of the тош: шеш- 
bers of the family. . 

Before eoncluding this part of my judg- 
ment, I think іб певеввату to refer to the 


- evidente of two witnesses examined on behalf: 


tf the plaintiffe, Tulsi Jha (P. W. No. 1) 


admits that Toakur Barbam used tote salled: 


Raja by every one and that the other members 
-of the family were ealled Babus, He also admits 


thatone member of the family has all along: 


been ealled: Raj», and tLe others Babus. На 
finally admits that Tappa Patsunda is known 
as a Rej and that it hae never been parti- 
tioned. Tke importanoe of thia svidense lies 
in the.castom of gaddínashini to. which it 
speaks which is an important consideration 
io ату investigation relating to the question 
of.impartibility. Boleki Das (Р. ҮҮ. No. 2) ів 
more definite, His evidenes is. as. follows; 
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"There bas all slong been only one Raja for 
the whole estate at atime. Tilak Barham 
was the Raja- before Thakur Barham. 
The eldest son of the eldest braneh beeomes 
the Raja. and this bas all alorg been the 
family custom", This is elear, presise and 


, definite, and sompletely supports the defend. 


ants’ «ase. 

It remains for me to consider the only 
picos of evidense on whieh the plaintiffa rely. 
It is pointed out that in 1€87 the estate 
then consisting. of Barkop and Patsunda 
was divided between two of the descendants 
of the original fonnder ofthe family, and 
it is argued tkat the partition which 
admittedly took plaee in 1637 completely 
destroys the castcm проп which the defend. 
anis rely. Iam unable(osgree with this 
sontention. There are numerous instaneca 
to be found in theLiw Reports where separate 
estates have besn formed by the division of 
one entire estate; but it-has never been held 
that that is a eireumstonee whieh desides 
the issue in favour of partibility. We do 
not know the ciranmstanoes under whieh the 
division tcok plase in 1¢87, but we do 
know that there never hes been& partition 
sinee 1687 and that, {o quote the language 
of Bolaki Das, “the eldest son of the eldest 
braneh becomes the Raje, and this has all 
along been the family, custom’. I have 
sonsidered all the evidense on this issue 
with great anxiety, and I hava eczaa to 
the eonelusion that the defendanta have 
estatlished theirense that the estate whieh 
was in the pcssession of Thakur Barham ig 
an impartible one. 


Tt was argued by Mr. Mollisk on behalf 
of the respondents that, evan assuming thas 
the cs'ate in the hands cf Thakar Barham 
was an impartill one, the 1 liintiffs have. 
suffisient intevést 1n it to challenge the validity 
of the mortgage exeanted by Thakor Birm 
in favour of tke defendants, and as a last 
résort, to redeem the mortgage. Now it is 
quite true that the impartibilit y of the estate 
did not destroy its nature as joint family 
proper'y or rendered it the separate property 
of the last holder,unless there was something 
equivalent to partition whier, I am satiated, 
there «as not. But wl at аге tke rights of the 
members of tha ip family other than the 
holder of tLe estate 2 1f th’s esse were argued 
before the decision of the Judisial Com. 
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mittee in Scrtaj Куат? v, Deorai Kuari (3) 
Mr. Mulliek's argument would be eonolusive 
but, in that oasa, it was held that the prop» 
erty in the paternal or ancestral estate 
asquired ‘by ;.birth under the Mitakshara 
Law is во sonneosted with the right to a 
. partition that 16 does not exist when thera 
is no right to it. Mr. Mullisk then argues 
that the devision in'Sariai Kuasz's case(3) has 
been misunderstood by the Ocurts and that 
the Jndisial-Ccmmittee in Batjnath Fresid 
Singh v. Tej Bali Singh (4) has explained that 


deeision. In’ dealing with Sartaj Кина 
cess, (3) the Judicial ^ Committee іп 
. Batjnath Pars1d Singh’s case (4) said 


as follows: ‚Мот what was desided waa 
that in an iropartible Raj there was no 
restrietion on the power of alienation 
by the member of the family who was on 
the gaddi and was in possession, in raspest 
that there was no sush right of co-ownership 
in the other members as to give them a 
title to prevent. sueh alienation. The right 
of the other members that was baing son- 
sidered was a presently existing right. The 
ebanee esch member might have of a sas» 
cession emerging in his favour was obviously 
outside the sphere of enquiry." It таз argu:d, 
on this passage, tha‘, though there is no 
right in the'other. membera to prevent 
alianation daring- the lifetime of the holder 
making the alienation, that 1izht eomas into 
existence on. the ‘death of the hclder. I 
am unable .to sae ttat the desisicn in 
Baijnath Pra:ad Singh's case (4) gives any eup- 
port to the argument, Tle question involved 
ia Beijnath Frosad Sirgh* s сше (4) was one 
of sucosssion? and it was argued on behalf of 
tbe arp2llints cn the bas's of what was said 
„in баа} Kucri’s ccce (3) ibat there waa no 
copareenary which would give the succession 
to the ressordent, Their Lordebips pointed 


out that Sartoj Kuars’s озге (3) desided 
no question: cf sucsession but that 
it eonsidered the rights cf the other 


members "as a presently existing right.” 
In my «piniór, the ergumant is an impos. 
sible cne, Lavirg regard not only to 
Кагіај Kuari т саве (3) but aleo to Pittapur case 


‹ (8) 10 А, sisi 15'I. A. 6); 5 Sar, P. C. J, 139, | 12 
таа Jur. 218; 6 Ind, Dec (N. 8) 182 (Р. C.’ 
. (4) 60 Ind. Cas. 534; 83 O.L J. 388; 39 À. L. 
J, 317; -O M, L. J. 3&7; (1921). M. W. N. 300; 25 C. 
W. М, 564; 2 P. L. T. 257; 23 Bom. L. R. 654; 43 A, 
228; 8 Uv, Р, L, К: (Р, 0) 35; 29 М, L, T. 858 (P. e). 
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[3,7 Hoja Rao Venkata Surya Mahipatt Rama : 
Erishna v, Courtof Wards (5)]. І hold that 
the plaintiffs kad no interest in the mort-” 
gaged properties at the time of the mort gage 
and were rot necessary parties to the mort. 
gaze ection and cannot be allowed, in this 
action, to redeem the mortgage. 

The only other question left for Jatami: 
tion is whether the Bhagalpar Court had 
jurisdiction to entertain the mortgaga ac- 
tion braught by the defendants against Thakar 
Barham. The matterin dispute iu that suit 
exseeded the value of Hs. 1,000 and the 
Civil Prosedure Code war, therefore, appli- 
cable; see Maha Prasad Singh v. Ramani Molicn 
Singh (6). Sastion 19 of the Civil Prcoadure 
Oode (Aet XIV of 1882) provided that "if 
the immoveable property bs rituate within the 
limits of different, districts the suit may 
be instituted in any Court, otherwise c)mps- 
tent totry it, within whose jarisdiction any 
portion cf the property is tituate’. The 
plaintiffs in their p'aint elleged that one of 
the properties mortgaged was situate within 
the jurisdieticn of the Subordinate. Judge 
of Bhagalpur. This was not disputed by 
Thakur Barham in his written statemen’ but 
he asserted, in the sesond paragraph. of hia 
written statement that the suit was “not fit 
to be entertained" by the Bhagalpur Court 
and that “it should bavabeen iaatituted in 
the Coart of the Sub-Divisional Ofiser of 
Godda, having power of a Sub-Judge". In 
the third raragraph, he gave his reasons 
for his assertion that Bhagalpur Court 
bad no ` juariedic'ion to try the suit, 
Acecrding to him, the Civil Procedure Code 
was roteflestive in the Sonthal Parganas, 
and, as one of the properties mortgaged 
was situate in the Sonthal Parganas, the 
Bhagalpur Oourt bad no jurisdietion to try 
the rnit. In the ЯНЬ paregraph of the 
written st&atemen', he son'ended" w‘thout 
giving any reason therefor, that the Bhagal. 
pur Ccurt аспа not, in any circumstaneer, 
pass а deeree co ав to aífest the’ property. 
situate in the Sonthal Parganas. At the 


(Б) 22 M. 883; 1 Boni, D'R; 271. 8 O.W, М. 415; 
261. A. 83; 7 Sar: P.C: J. 481; 9 М.І, J. Sup, 1; 8 
Ind. Dec (x. s.), 276 tP. O.). 

(8) 26 Ind. Cas, 45); 42,0. 116: 18 О. W. N. 994; 
16 M. D. T. 105; 41914) M. W. М. 565; 1 L. W. 619; 20 
' C. L. J. 231; 27 М, L J: = 16 "Bom, L, Е, 824; 4l 
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héaring of tha’ svit the defendant did поб 
appear dud the learned Subordinate Judge 
same to the conelasion, on the pleadings, 
that he had somplete jurisdiction to. try 
the suit. Onappeal to the Calentia High 
Oourt, it was pressed on behalf of Thakur 
Barham that tho decision of the: Subordina‘e 
Judge as to his jurisdiction to entertain the 
euit was erroneous. 
arguad on the pleadings and the High Court 
rejected the argument which was advaneed on 
behalf of Thakur Barham. The direct attack 
on the jurisdiction of the Bhagalpur Oourt 
has aesordingly failed. It has now been 
made the subjest of a eollateral impeaehment 
in tbis suit, 

As I hava said before, the Bhagalpur 
Cont had, under tke Civil Prcoedure Code, 
ger eral jurisdiction to ir; the suit but the 


plaintiffs rely uponsestion 5 of the Regula- 


| tion III of 1872 whieh provided as follows:— 
"Till sueh tims as, a set:lement of the whole 
or any part cf the Sonthal Paragana shall be 
made under the rules Le-einafter provided, 
and tho s3id settlement shall be deciared 
by Notificaticn in the Celenita Gazette to 
` have been eomrleted and  eoneluded, по 
-suit shall lie in any Conrt established 
under the taid Act Vi of 1571 ia regard’ to 
any land or avy interest in or arising out of 
any land or for the rents and prcfi:s of 
any land..:x:sept аз Lerainafter provided; 
Lut erch suit sLall be heard and determined 
by the offieer arpointed ty the Lieutenant 
Governor of Bengal under reetion 2 of the said 
Aet. XXXVII of 1855 or Ly the Settlóment 
Officers hereinafter mentioned, assordingly as 
the said Lieutenant Governor from time to 
lime dirests”. This is followed by а proviso 
whieh does not affest the present sase. 
' The first Settlement of theSonthal Parganas 
krown as tke Woods’ Settlument began іп 
1875 and was in ftct eonoluded in 1£79, 
The next S.ttlument known аз MePheraon’s 
Settlement began in 1f03 The mortgage 
suit was insiituted in the Bhagalpur Ocurt 
on the 17.h cf September 1: СО. Bat though 
the first Settlement was eoncladed in 1879, Ьу 


а strange omission on the part of the aus ` 


&horitiee, no Notifieation has yet bsen i sned 
declaring theSettlemert to he va been eomplet- 
ed and eoncluded. It follows, therefore, that, 
in the special sircamatanees of the sase, the 
Bhagelpar Oourt had no jurisdiction to try 
6nd determine the enit, 
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. Tho question now  arices, whether the 
jarisdistioa of the Court to entertain the 
mortgage action san. now be impeached 
in this . sait. Jurisdiction may ba defined 
as the power and authority eonferred on в 
Court to pronounse the seatenee of the law 
or to award the rimedies provided by law 
проп а state of fasts, proved or admitted, 
referred to the Conrt for desision and 
authorised by law tə be the anbjest of 
investigation or astion by ‘that Court, and 
in favour sf, or against, persona who present 
themselver, cr who ara brought before 
the Oourt in some manner’ sanetioned 
by law as proper and euffisient. See 
Blask on Jurisdiction, meetion 215, The 
role is well-established that when the want 
of jurisdistion of a Court is apparent on 
the fase of the record, any judgment 
rendered by gush a Court is null and void, 
ineapable of ratifieation, and subjeet to 
sollateral impeachment. But it is equally well 
established that tha Court bas jurisdietion 
to decide whether it has jurisdiction to 
entertain the ruit, acd that the desicion 
of -the Court that i;' has jurisdistion ig 
final and sonslasiva in all collateral en- 
quiries. 4 

In this ecse, the question of jur'slietion 
was distinctly raised by Thakar · Barham. 
The Oourt desidel that ithad jarisdistion 
to entertain the suit. That desision was 
made the subject of a direst ‘attack in 
the High Coart.. The High Oout upheld 
the decision of tte Snbordinate Judge. 
That deeision should, on ordinary prineiples, 
be regarded as finel апі ecn:l«sive, so far 
as this 2016 is eorcerned. 

But it was argued by Mr, Mullisk, on 
Lehalf of the rlin'iffs that (hà question 
was ncb raised in the form in which the 
plaintiffs have гайей it in this suit, The 
basis of this argument is that вәсіісп 5 
of the Regulation was not spac‘ally pleaded 
as havicg cuted the jurisdiction of the 
Oivl Court. It is true that tkere is no 
reference to seetion V of the Regulation 
in the written statemenf, bit Thakor 
Barham dii contend that, under по siream- 
síansea, had*the Court any power to affest 
the vroperby situate in the Sonthal Parganas 
by i: deeision. In my opinion tha question 
was raised and finally decided and that 
gerisi n is nof open to impeachment in 
{hie suit, s 
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But if tho question was not, in fact, 
. raised, the plaintiffs nr» in no better posi. 


tion. As I have ssid. before, but for the 
fast that ` the .authorities forgot: to 
isaua а Notification. deelarirg the settle- 


ment to have: bean. ecmpleted and conelud- 
ed the Bhagalpur Conrt had. eomplete 
jurisdietion tb, try and dispose of the suit, 
The absence ‘of jurisdistion. in tha Bhagal- 
yur Court, therefore, depended on я faet 
whieh had to be proved,. like any other 
fast in the оваз, Ia my opinion, when 
there is no want of jurisdiction in the. 
Осогі to іту a suit, that is ёо вау, when 
the want of jorisdistion. is not apparent 


on the feca cf the proecedings, but tke 


absence of jurisdistion depends on a faet 
in the knowledge of the party whish he 
had an opportunily of bringing forward 
in the Court, then, if he does not bring that 
һе forward but allows the Court to pro- 
ceed with the judgment he ougbt not to. 
be permitted to impeach the jurisdietion 
of the Court. in any sollateral prcceeding. 
The question kas often been debated in 
England in convection with the grant of 
a writ of prohibition, and the distine!ion 
between a latent want cf jurisdiction, ¢. €., 
scmethirg bscomiag manifest in the course 
of the proceedings, and & patent want of 
jurisdiction, 4. e. а want of jurisdiction 
apparent on the face cf the proceedinge, 
was pointed out by Lopes, L. J. in Fir. 
quhartow v. Mcrgan (7). In my opinion, 
the Bhagelpur Court had, on the fase of 
the proseeding, complete jurisdietion to 
try and ci:pose of the mortgage astion, 
and it is not open to the plaintiffs now, 
in this suit, to impaash that jurisdiction 
on tke ground of the existense ofa fut, 
whieh fast was never put forward in that 
suit. 
` I wou'd allow this appeal, set aside the 
judgment and decree of the Court below 
pnd dismiss tke plaintiffa’ suit, with освіѕ 
throughout. 

The judgment will, by sonsent of pai tier, 
govern Firat Apresl. No. 135 of 1919. The 


shit giving rise to Firat Appeal No 135. 


of 1919 will. aecordingly stand dismissed, 
Dat without coste.. 
Ap м', J, —I entirely agree; 
Appeal осишга. 


. Е, 
qi (1891) 1 Q. В, 552; 63 L. J. Q: B, 474; 9 R. 202; 
70 L, T, 152; 42 W, В. 806; 58 J. Р, 495, . 
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LAHORE HIGH COURT. . - 
First Отип, Арркзъ No. 1274 or 1918. 
February 16, 1922, 
| Fresent: :—Mr. Jasties ‘Abdul Raoof and 
Mr. Justice Campbell. . 
JAUGAL SINGH AND ANOTHER — 
DEFENDANTS = À PPELI ANTS 
vercus 
 GHULAM MAHOMED —PraINTIFK AND 
WADHAWA SINGH—Drreypant— 
RESPONDENIS. 


Specific Relief Act (I of.1877), s. 22—Specific per~ 
formance—Delay—Abandonment— Evidence. 


Delay iu bringing a stit for specific performance 
msy, in certain cases, be evidence of abandon. 
ment or acquiescence, but, on the other hand, 
delay which does.not amount to waiver, abandon- 
ment or acquiescence and in no way alters the 
position of the defendant, does not disentitle the 
painat to sue for specific performance, [p. 704, 
col. 1 

Kissen Gopal Sadaney v. Kally Prosonno Selt, 33 с. 
633, relied upon. 

The Court will decide in each case whether the 


t 


delay on the part ofthe plaintif was evidence of` 


abandonment by him of his rights; and if the suit 
is within.time and the delay is not so. great ns 
to induce the Court to hold that the plaintiff 
had forfeited his right, it will not севе to grant 
the equitable relief claimed by him Гр. 705, col. 1] 


First appeal from a deerea 


. of the 


Senior Subordinate Judge, Lyallpur, dated | 


the 25th February 1918. 
Pandit Sheo Narain, R. B., 
lants. 


for the Appel- 


Dr, Mahomed Iqbal and Lala Niamat Has, 


for the Respondents, 


JUDGMENT.—This is 
arising out of a svit for the apesific per- 
formance of a eontrast of cale · exesuted’ 
on the 28th April 1915 by . Wadhawa 
Singb, defendant No. 1, in favour of the 
plaintiff, Ghulam Mahomed. Under the 
contrast the plaintif agreed to sell tke 
property in dispute in lieu of Rs. 7,003, 
ont cf whieh Rs. 100, were paid as earnest. 
money, and the plaintiff undertocx to get 
the deed of sale dvly registerad ` within 
one year snd reseiva tha remaining sale 
price, ramely, Rs, 6,£00, The following 
eondition was enfered in the agreemeht:—- 

"In «ese of -breash of ‘the agreament I 
will рву Rs. 3,0CO0 as damages besides 
refunding earrest-morey. Moreover, I will 
be bzund for .speeifia performanes of 
the eontraet. 


& first appeal. 


If the vendee breaks the. 
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‘atresment, ha shall also be liable for 
payment of Вз, 1020 as damages and the 
-earnast-money will be forfeited. In saseof 
breash of promise on my part the vendee 
sha!l ba eompetent to resover the damages 
by means of a suit, and by seompelling 
mə for spesitis performanes of the sontrast 
he will gst a,eompulsory registration of the 
deed effected.” From tha above it is 
lear that a sale.deed was to be exscuted 
‘and .asomplstel by the 23th April 1916; 
bat no sale-deed, however, was exasuted in 
favour of tha plaintiff, and, on the contrary, 
defendant No. 1, in Ostober 1917, sold 
the properiy in dispute to defendants 
Nos.,2 and 3. Thereupon the present suit 
` was instituted on the 29th Ostober 1917, 
against Wadhawa Singh and the vendees, 
Jauzal Singh and Jiwan Singh. Tho plaint 
averred that the plaintiff had repaatedly 
requested defendant No, 1 to execute and 
somplete the sale-Jeed in favour of the 
plaintiff, and to take the balanee of the 
.sale-money, but that defendant No. 1 
- «always put it off on the pretext that he 
.had;no time; that, ultimately, on the 25th 
April 1916, be ‘sent’ a nolise to the plaintiff 
.süling upon the latter to get the sale 
effeeted and have the ‘sale-deed registered; 
‘that the ssid notios, dated the 25th April 
1818, was received by the plaintiff ол .the 
'9?th' April 1916; that on the 28ih April 
1916 the plaintiff took the purchase-money 
to Lyallpur, bat.defendant No. 1 did not 
.some ; that the plaintiff remained there for 
three days continuously waiting for defend. 
ant No. 1, but he did not turn up; and 
that, ünally,!the plaintiff senta noties to 
the defendant on the lst May 1915 under 
‚в registered cover, and that in reply to tha 
plaintiff's notise, defendant No. 1 sent a 
sesond noties dated the 23:d May 1916 by 
which the‘latter refused to perform the 
.eontraet. 16 is also allegad in tha plaint 
that a notise was seat by the plaintiff to 
:dafendanta ‘Nos. 2 and 3; informing them 
that defendant No. 1 had contricted fo 
sell the property ‘in dispute to the plaintiff 
and that defendants Nos, 2 and 3 would 
be liable to be. sued in Court if they 
purehased the proparty in spite of the 
information given, Oa the abova allegations 
the plaintiff claimed.the врвеібс parformanse 
of the contrast and Rs, .1,000as damages. 
[he suit was resisted by dofendant No, 1 
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on the allegations that a breash of eontracs 
was aommitted by the plaintif hime lf ; 
that the plaintiff basing heavily indebted 
was' unable to pay the purehase-money, 
and that the'plaintiff was not entitled to the 
relief elaimed owing to the long delay in 
bringing.the claim. 

Defendants Nos. 2 and 3  evantualy 
pleaded ignoranca of the agraemant of sale 
batween the plaintif and defendant No. i 
and averred that the notiee given by the 
plaintiff was recaivel by them after the 
sale bad been exeeuted by Wadhawa Singh 
in their favour, and ‘that the plaintiff was 
estopped by bis long silense from elaiming 
апу relief against them. 

The following issues were framed by the 
lower Oourb оп the pleadinga of the 
parties :— | 

(1) Was plaintiff ready to perform his 
part of contract, ns incorporated in tha 
agreement, dated 28th April 1915, and did 
co commit a breash with respest to 
it 

(2) Did defendants-vandees know about 
the existenes of the prior contrast to aell 
in favour of the plaintiff and dil they, 
with. this knowledge, obtain the sale in 
their favour P - 

(3) If Issues Nos. 1 and .2. are proved in 
plaintiffs! favour tə what amount for 
damages, if avy, is he entitled in addition 
to the relief for spesifie psrformancs Р 

(4) Is plaintiff estopped from bringing 
the present claim by his long вЦәпоө, if 
any.? І . 
what relief is the ' plaintiff 
ants P” 

Upon all these issues the Trial Court 
found in favour of the plaintiff and against 
the defendants, with the result that the 
claim for spesifis parformanse hag been 
decreed, but the el:im for damages hag bean 
disallowed, 

Tha vendees-defendants have preferred 
thi: appeal, but defendant No. l, vendor, 
has remained quiet. Pandit Sheo Narain, 


Oounsel for tha appellant, has argued the 


ewe before пз very fairly and haa pressed 
all ths pointo that oin fairly bs put 
forward. He has fairly admitted that the 
notica sent by the plaintiff had bean raseived 
by his clients in time, and that it was 
not open t} them ta plead thatthey were 
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bona fide -purehaser without notics, and as 
sush protested by the proviso attashed to 
gestion 27 of the Spesifie Relief Ast. 
The main contentions put forward by the 
learned Counsel are as follows :— 

(1) that `a ‘‘sale-desd has not bsen 
өхөвпёза in favour of the plaintiff owing 
to his own fault, and that he himself has 
sen guilty of a breach of sontrast ; 

(2) that there has been  aonsiderable 
delay on tha part of the plaintiff and the 
evidenie in the ease shows that the delay 
was of sush a nature from whioh it ought 
åo be inferred that the plaintiff had abandon- 
ed his elaim under the agreement; __ 

(3) that in any case having regard to the 
long delay in preferring his claim the 
Court, in ‘the exersise of its dissretionary 
power under sestion 22 of the Specific 
"Relief Act, should refusa to grant rpesifi 
performanca in this case, | 

In support of the first contention the 
‘earned Counsel’ has relied upon the 
following · eireumstances, „namely, that 
‘Wadhawa Singh seut the firat notisa on 
the 25th April 1916, and the plaintiff paid 
no: attention to it, and that he sent the 
second notic) dated the 23rd May 1916 to 
the plaintiff finally informing him that 
the eontrast betwe»n the parties would ba 
sonsidered to Key at an end, and that the 
plaintiff had поё -even then moved in the 

г. . | 
gos behalf of the plaintiff-respondent in 
reply to this contention it has been argued 
that on receipt of the notica of the 25th 
April 1916 the plaintiff, at onde, prosesded 
‘to Lyallpar and there awaited the arrival 
of Wadhawa Singh, bnt he did not turn 
up; and that eventually on the lat May 
a пове was sent by the plaintiff to 
"Wadhawa Siugh under a registered cover, 
The notise, however, is not forthcoming, 
nor has the plaintiff been able to produse 
a eopy of it. He hae, however, given 
evidense to prove that the nolica was sent 
Љу him. on the lst May 1916, Atpage 6 
of the paper book is to be found a бору 
of the -Postal Registered Heseipt No, 447, 
dated the lst May 191°, marked аз Ex- 
hibit P.9 in the following werds :— 

"Reseived а regd: P. C. addressed to 
Wadtawa Singh, Chak No. 159, R. B." 
At the samo paga is to ba founda trans- 
lation of & memo. for the ressipt of a 
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notise of Wadhawa Singb, dated the 5th 
May 1916, marked as Exhibit P-6. This 
is a ncte elleged to have been made by 
the plaintiff in his poeket-book on the 
5th May 1916 after secing the Post Office 
record of receipt by Wadhawa Singh. 

Mohan Lel (P. W. No. 1) was ealled to 
depoze as to rceeipt No. 447, Exhibit P..9, 
and he made the following statements :— 

"On No. 447 is record of a registered 
post eard sent to Wadhawa Sirgh of 
Chak No. 159, Rakh Branch, saeknowledg- 
ment due on lst Msy 1916. Sunder’s 
name. is not mentioned as itis not required. 
I remember that Ghulam Mahomed, plaintiff, 
sent this rotica. I have taken his houre 
on rent and so І remember іб,” 

Barkat Ram (P. W, No. 2), Sub-Post 
Master,: Chak Jhumra, was called to depose 
to the sireumstarcees under which the note, 
Exhibit P-6, was made in the pocket- book 
of the pleintiff. He stated that about 
seven months ago the - plaintiff went to 
him making enquiry regarding a notise 
gaid to have been sent by him in May 
1916, and that the plaintiff told him that 
the noties hed been cent to Wadhawa 
Singh of Ohak No. 159R,B. The witness 
further stated that ke inspected: tke 
village postman’s book and told the plaintiff 
that “his rotiee had been reseived Һу: ће 
addtestee; that[he did not give him <a 
вору аё it was net permiesible under the 
ruler, that, there was a thumb impression 
of the addressee, Wadhawa Singb, on the 
posiman’s book, and that the plaintiff made a 


-note in his poeket-book whieh the witness 


did not see. It is true that the postal 
reseipt obtained by the plaintiff for the 
registered notica bas not been produeed аз 
the plaintiff has lost it. 16 is also true 
that the original entries in the postal 
register hava’ not been proved, bssause, 
admittedly, they have been destroyed under 
the Post Office Rogulations, but if we ean 
believe Mohan Lal (P. W. No. 1) and 
Barkat Ram (P. W. No. 2) there is 
sufficient evidenae to prova that the plaintiff 
had sent ths notise in reply to Wadhawa 
Singh’s notise of the 25th April 1916. 
it is argued that it is аі спі to balieve 


‘that Mohan Гаї, Sab-Post Mister, shoald 
‘have retained in his memory the fact of tha 


plaintiffs sending a noties to Walhiwa 
Singh so far bask ai Ist May 1915, Tha 
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witness, however, has given reasons for 
. remembsring the incident stating that he 
-had taken the plaintiff'a house on rent, and 
that was the reason why: he remembered 
-the insident, .Thera is nothing strange or 
unnatural in this, Mohan Lal being the 
Sub-Post Master and а tenant of the 


І plaintiff; in all probability the plaintif told. 


him about the matter at the time, and 
thus. the witness was able to retain this 
in his memory. 
believe the evidence of Mohan Lal The 
' evidence of Barkat Ram, Sub. Post Master, 
as to ihe eirsumstanees relating to the . 
note made in the posket-book slso appears 
to. be straightforward and convincing, and 
we'ara inelinsd to belisva that in all proba- 
bility the plaintiff had made a note of the 
entry: вв to tha delivery of the notieca to 
Waihawa Singh, addressee, This fact is 
made quite slear by a referenee to the contents 
of the notiee of the 23:1 of May admittedly 
-. sant by Wadhawa Singh to the plaintiff, 
Wadhawa Singh made the following agser- 
tions i in the body of the notic3:— 

"When there was soma time to complete 
the term given in the agreament, you -gava 
me a nolise, At that time you ought to 
have deposited the money in the Govern- 
ment, Treasury or paid the same to пз, уоп 
bad iven the notice so that you might: 
nof Ба liable for payment .of Rs. 1,000. 
` Büt you did not вате about it: Now the 
time of your promise -has expired. Now 
you should arrange for payment of Rs. 1,000. 
You should make the settlement with us 
about the land, ete:, eto." 

There is a clear admission of the notios 
being sent by the plaintiff. Objection has been - 


taken by Pandit Sheo Narain as to the , 


correctness of the translation of this noties 
of the 23rd. May 1916, and it has baen 
contended by him that for “you gave him . 
notice” the translation ought to have baen "f£ 
gave you notice,” In the registered post 
eard there is & word which is read by . 
Pandit Sheo Narain as “tum ko,” while . 
‚Юг, Iqbai, for the  plaintiff-respondent, 
reads it “mujhko”. "Wa have scrutinized 
the writing of the post eard ocirefully, and - 
have eonsidered its. eontents, and we are 
unable to say that the translator has 
made a wrong translations The translation 
fits in with genrerel-:eontents.of -the letter, 
in addition to this, thera is ө certain 
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amount of oral evidense. given on behalf 


' of the defenca to prova that the plaintiff 


had himself refused to purchase tha land. 
To this effest is the evidencs given by 
Sher Singh, who statel.that in the first 
week of Baisakh he went to the plaintiff 
along with the vendor and saw him in his 
garden and that the plaintif toll 
them that he had no money and asked 
for the return of the earnest money. The 
witness is Wadhawa Singh's. own brother. 
The land in quesiion was leased to bim. 
To the same effeet is .the evidense . of 
Lahna Singh, son of Kishen Singh. He 
also stated that in the middl3 of Baisakh 
last he accompanied Wadhawa Singh to the 
plaintiff's baithak in the cify,. that. Wad- 
hawa Singh asked tha) plaintiff to 
pay the sale-money ard get the sale 
„registered, and that the, plaintiff replied 
that he did not want to purehase the 
square and asked for the return of the 
earnest-money, ‘Bhag Singh also made 
& similar statement and stated that he, too, 
had gone to the plaintiff's baifhak ` with 
"Wadhawa Singh and had heard tha plaintiff 
saying that he had no money and would 
not like to purchase the land, This class 
of evidenee is altogether worthless and 
.eannot ba-bslieved for a moment. The 
„rost .of the evidense for the. defansa eon. 
: Bists of depositions of witnesses, .Who have 
coma forward to prove «the Plaintiff's 
indebtedness. The plaintiff bas not denied 
. this fact and has admitted his indebted. 
ness to the extent cf Rs, 12,000 or 
Rs; 13,000. On the other hand, the evidence 
olearly shows that the plaintif ig tha 
owner of at least five squares whieh isa very 
valuable: property, and that he could easily 
raise the aum by mortgaging it. 

The evidence of Ghulam Rasul, (P, W, 
No. 6) makes it quite elear that he war 
ready to advance Rs, 7,000 on mortgage 
to the plaintiff. Ла fast, this witness 
went to Lyallpur on the 27th April 1916 
with Ri. 7,000 for getting the mortgage 
exesuted in ‘his favour, but as Wadha wa 
Singh did' noi some the money was kept 
in deposit with Diwan Dhanpat Shah at 
. Lyallpur. 

Ghulm ` Rasul (P. W. No.12), sonof the 
plaintiff, is a Barrister at-Law practising at 
Lyallpur. He has proved the value of the 
sqaare owned by the plaintiff, his father, and 
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"bas made the following statement in his re- 
examination :— 

“Incoma of the square which we would to 
mortgage to Ghulam Rasul (P. W.) in liea 
of Hs. 7,000 was about Rs. 400 per annum 
аз my father tella me, and the income of the 
other square intended tó be mortgaged for 
Rs, 5,000 was Rs. 300 per annum. The in. 
soma from the garden and the resi of three 
squares is about Ңз, 700 ‘рэг annum, and 
'about Rs. 2,500 per annam respastively.” 


One of. Wadhawa Singh’s own wilnes:es, 
"Mr, J. R. ‘Khosl3, Advosate, has stated that 
if plaintiff ‘and his son mortgagad their 
-mquares to him, he would be ready to advances 
"Ha. 20,000 tothém. In addition to the abava 
ev'denee, there is the evidenee of Ghulam 
“Ahmad Khan (P. W. No. 10) whiah also 
proves that Ghnlam Rasul, bis step-brother, 
was ready ‘to take on mortgage ons of the 
‘squares of the plaintiff for Rs. 7,002. 


In our opinion, thera is overwhelming 
evidenee on the record to show that the plaint- 


iff сопа pay the prise'of the property which | 


Wadhawa Singh had promised t sell to him, 
and thatit was quite easy for him to obtain 
funds by mortgaging a portion of his prope 
erty. The evidence producad by the defend- 
‘ants is not sofiitient to prove that the plaintiff 
had refused 'to-purehes» the land. On 
‘the other hand, there is а gosd desl of 
evidence for ‘the p'aintiff which goss to show 
‘that the plaintiff was ready to maka the pur- 
nhase, 
Ав regards the second contention, there is no 
question but that delay may, in eertain cases, 
“be evidence of abandonment ог: aequieccense ; 
but, on the other hand, delay which does not 
amount to waiver, abandonment or aequies- 
'eence and in no wey alters the position of 
defendants, does not disentitle the plaintiff to 
gue for specific performance. This view is 
‘fully supported by authorities. See for ex- 
ample Kissen Gopal Saianey v. Kally Prosonno 
Sett (1). The learned Judge, who decided 
tlie above case, made the following observation 
udgment :— 
x Wen. a right is not in fast aotually 
abandoned, delay to enforée it may induc3-a 
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raasonable ‘belief that the right is foregone 
and the psriy, who asts upon the bslief sə 
indac3d and whose position is albsrad by this 
balief to his pr-judise, may p'ead delay as 
an answar to a claim made against bim, Bat, in 
my opinion, mere delay is поза suflisient reason 
for debarring the plaintiff fecon relief by way 
of specific 'pérformaro»... 

көзөө. in my орой 


ades ts” not 


. material sò long as matters remain in statu 


quo, and it does not mislaad the defendant or 
amount to acquieseence. It muat-bs shown 
that delay has prejadic»d the defendant. То 
operate аз а bar to relief the delay should ba 
восћ as to amount to a waiver of the plaintiff's 

right by aojuisse»nss, or where by his сэп. 

duct ог n-glect he har, though perhaps not 
waiving that ramesy, yes put tha other party 
in a situation in whieh it would not ba rea- 
sonabls to plase him, if the remedy were after. 
wards (о be aseerted,” 


Tha real question, the: efore, which’ -we 
have to decide in this ease ir, whether the 
delay on the part of the plaintiff i i8 evidensa of 
abandonment by him of his righ's ‘in’ the 
agresmentor not. The evidence given by the 
defendants already referred (o does -not 
satisfy us that the pleiatiff intendel. to 
abandon his rights. On the eontrary, as we ` 
have.already said, he had made preparations 
to-make the ru-chase and for that purpose 
had gone to Lyallpur. In tha fase of direst 
evidense, we are not prepared'to ascspt the 
eontention of Pand:t Sheo Narain that the 
delsy of a year-and six months in this oaae 
necessarily implied ‘that the plaintiff had 


‘given up his intention of enforcing his rights 


-illegitimate - sonclusion: to 


under the agreement, 


It bas been feebly contended by Pandit Sheo 
Narain ibat time was of the essence of the 
sontract in this case and the plaintiff having 
failed'to have the sale completed before the 
date fixed, it was no more open to him to ask 
the defendant to executs the sale-deed in his 
favour. Heréthe learned Oounssl was not 
able to show how the tims ‘was ' of. the 
essence-of the sontract in this сазе. From 
the oircumstanees of the ease it із not an 
draw that -the 
defendant, Wadhawa >: : Singh,: himself had 
resiléd from -the agrésmeris and was himself 
guilty of а breash of cbntravt, ; Tha présent 
ease is fully sovered hy. the rale laid down in 
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Ohamarté Suryaprakasarayadu v, Arardhi 
Lakshminarasimhacharyulu (2) on whish the- 
lower Oourt has relied, 

The third sontention. als» raised by Pandit 
Sheo Narain cannot prevail. This contention 
is that, having regard to the long delay on the 
part of thé plaintiff to bring the suit, we. 
ought to refuse to grant the equitable relief. 
'slaimed by him. . The suit is within time,, 
and the delay is not вз greab аз to induse us, 
fo hold that the plaintiff has forfeited his. 
right under the agreement. 

We see no grounds to differ from the view , 
taken by the lower Court. We accordingly , 
dismiss the appeal with вовёв, 

Iu Е, & 8. D, . Appeal dismissed, 


(2) £3 Ind. Cas. 560, 26 М. L. J. 518. 


CALOUTTA HiGH COURT. ^ 
APPEAL FROM ÁPPELLATE DEGREE. 
No.2778 o» 1919. ` ' 
` Mareh 16, 1922. Е 
.' Present i—Justiee Sir William Teunon, KT., ` 
and Mr. Justis Newbould, ) 
! NOBENDHA. NATA DEY —PrAINTIEF 
— APPELLANT 


versus i, 


. JOTISH CHANDRA. PAL —DzrzNDANT 
—HRXE8PONUENT. 
Malicious  prosecution-—— Application for sanction 
. to prosecute-— Action for damages—Cause of action— 


` Reasonable or probable cause, issue as to, stage аё -. 


which, can be decided, 


The maintainability of a suit for malicious pro 
Seoution does not depend on there having been a 
prosecution in the sense in which the term is 
msed in the ‘Code’ of ' Criminal Procedure, [р. 708, 
col, 1 & 2.) 

Qrowdy т. Reilly, 18 Ind. Cas. 737 17 C. W.N. 
554; 17 О, L, Ј, 105, relied upon. 

Àn application for sanction to prosecute is a 
preliminary or initial ‘stage in а criminal prosecu- 
tion, and whether it is made, according to law, to 
a Oivil or Oriminal Court, it can prove the basis 
of an action for damages for malicious prosecu- 
tion. Therefore, an allegation in the plaint in such 
an action that the defendant maliciously and with- 
out just, reasonable or probable cause instituted 
proceedings for sanction and that the plaintiff was 
pbliged to defend the case is sufficient to disclose a 

pause of action, [p. 706, col, 2.] а 
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De Rozario v. Gulab Chand Anundjee, 6 Ind. Cas, 
877; 37 C. 853, Golap Jan v. Bhola Nath, 11 Ind. Oas. 
311; 38 C. 880; 15 C. W. N. 917 and Bishun Pergash 
v. Phulman Singh, 27 Ind. Cas. 449;, 20 C. L. J. 518; 
19 C, W. N. 935, distinguished. 


The issue as to reasonable and probable cause 
cannot be decided until after the plaintiff has 
adduced evidence in support of the allegations in 
his plaint. [p, 706, col. 10 

Appeal against a deeree of the Subordi- 
nate Judge, 24.Pargannas, dated the 15th of 
September. 1919, affrming that of the 
Second Mursif at Barasat, dated the 27th of 
August 1918. 

FAOTS appear from tlie judgment. 

Bahu- Sarat Chandra Roy Ohoudhury 
(with him Babu Satya Charan Sinha), for 
the Appellant.—The plaintiff is the appel. 
lant, The appeal arises out, of a suit for 
damages foy malicious -prosesution, Both 
Courts have dismissed the case, The fasts 
briefly are these, 1 brought a suit for, 
deslaration of title against defendant and in 
support of my case I filed Letters of. 
Administration in my favour. The defendant. 
ehallenged it and the Court found that 
there were interpolations in the "Letters. 
The defendant thereupon. obtained sanetion 
to prosesute me under sestion 195, Oriminal 
Procedure Code, whiah, WES ‘ultimately ‚веб 
aside by this Oourb, Thereupon 1 have 
brought the prezent suit, The Courts below 
have held that my suit is not maintain. 
able ав there was reasonable, or probable, 
savse in their action. submit the appliea-, 
tion for sanction ta prosesute is quite 
enough to base my suit upon. Befera to 
Orowdy v. Reilly (1), Bishun Pergash v. 
Phulman Singh (2), I submit both Courts 
have gone wrong in throwing out my 
ап. . . З 

. Babu Amarendranaih Bose, for Babus Мап. 
mathanath Mukerjee and Nagendra Nath 
Bhattachorji, for the Reepodents.—I submit 


.the plaintiff eould not establish any malisa 


on my part, The Court found the Letters 
of Administration to contain interpolations, 
The Oourís were satisfied of it ard І 
submit that is suffisient to ахепіраёз me 
of any , malige. Karther there was no pro. 
ssention af all, Thare must be prosecution 
in a Criminal Oourt before plaintif& can 


(1) 18 Ind, Cas. 787; 17 О. W. N, 554; 17 C. L, J, 


106. 
(2) 27 Ind. Сав, 449; 200, І, J. 518; 190, W, N, 
935, 


706. 
FAZAL КАВІМ v, BIBL FaTMATUL RUBRA, —— 
sleim: damages. Refers to De Rosario v. 
Gulab Ohand 4nundice . (8), Саар Jan т, 
Bhola Nath (4). 
Baby Sarat 
replied in brief. 


i TEE 


Оћањіға Hoy Chaudhury 


JUDGMENT. 


- Newsoutp, J.—The plaintiff who is the ар. 
pellant before us instituted a suit against the 
defendaht-respondent to recover damages 
for malicicus' proseention. Both the lower 
Courts ‘have dismissed the suits on findings 
against the plaintiff on preliminary issucs as 
to his eause cf aetion ш: ‘the maintainability 
of the suit. 

"Тһе main fasts of the ease as they appear 
from: the rleadings, cf the partis sre as 
follows: Tkeaprellant brought а tilla suit 
against the resp ondent and another pertor. ard 
jii that suit he filed Letters of Adm nistration 
' with cory of the Willanrexed. Тһе respond- 
ent alleged that there were inferpolations in 
the copy of the Will and applied to the Munsif 
whotried the title ruit for бвпоііоп under 
seetion 195, Criminal Procedure Code, to 
. prosecute ile plaintiff voder varions seetiors 
of the Irdian Penal Code. -There was a 
good deal cf litigation i in conneetion with this 
applicatior, ard firally an order of sanction 
which had been pasted by the Distrist Judge 
on appeal was tet aside ty tkis Court in 
revision, After this order was passed 
, -the appellant brought the suit out ‘of whieh 
this appeal arises slaiming Rs. 494-8.0 
damages for his expenses in the litigation 
arising cut cf tke epplieation for sanetion 
to proseeute and slso for pain of body and 
mind and injury to his reputation, 

` Both the lower Courts have fallen into 
error. in considering tbe question’ of 
reasonable , or probatle sause at this etage 
of the ease, That issue cannot be desided 
until after the plaintiff had addueed evidence 
im support of the allegations in his plaint. 


The only question now to be decided is 2 


the puraly legal question whethér the applica- 
tion to the Munsif for sanction to prosesute 
the appellant can prove the basia of an action 
for damages for malieious proseeution. Аз 
was pointed out in Crowdy-v. Бей (1) 
the maintainability of suit for malicious 
proseeution dees поё depend on there having 


(в) 6 ‘Ind! Cas. 877; 87 О, 858 
(4) 11 Ind, Oas 311, 88 0, '880; 15 0, W. М, 917, 
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been a proseeuticn in the sense in whieh tha 
term is used in the Oode of Oriminal 
Prosedure. The application for sanction was 
а preliminary or initial stage ina eriminal 
proseeution and it is immaterial that this was 
done, as the law. required, in a Civil and not 
in a Oriminal Court. On behalf of the 
respondent reliance is placed on the decisions 
of this Court in the eases of De Rezarto v. 
Gulab Ohard Anundjee (3) and Golap Jan 
v. Bhcla Nath (4) Beth those eases 
have 'besn distinguished and disenssed 
in Bishun Fe-gash v. Thulman Singh (2) 
and "they are distinguishable from the 
present case on the ground that in them 
no prosess issued cn the plaintiff.: We hold 
that in “the present ease ‘the allegaticns in 
the plaint that tbe defendant maliciously and 
wittovt just, reesonable or probable sause 
instituted proseedings for sanction, and that 
the plaintiff was obliged to defend the ease, 
are suffieient to disclose a eauce of action and 
eonsequent}y tbe plaintiff's case shonld not 
have been dismissed without giving bim an 
opportunity to prove there allegations, 
We aecordingly decree, this appeal The 
deerees of the lower Courts are set aside and 
the о: вэ is remanded to the Munsif at Baraset 
Seeond Court for trial on the, merits. The 
plaintiff-appellant will get his costs in thia 
Court. Не willalso-have hearing fees inthe 
Courts below whieh we assess at three gold 
mohurs, - Under fection 13 of the Court Fees 
Act we direct that the amount ef Court Fee 
paid on the memorandum of appeal presented 
to this Court be returned to the appellant, 
Truxon, J.—1 agree. 
fBSD.. 7 Ao a 
` Appeal decreed, 
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PATNA HIGH COURT, 
APPEAL FREM ÁPPELLATE DEcRER №: 307 or , 
1921, 
. July 4, 1929; 
| Present: — Mr. Justies Contts and 
T Mr. Justics Das, - 
pU ` Saiyid FAZAL KARIM—DErENDANT 
i — APPELLANT: 
versus 
Musammat BIBI FATMATUL KUBRA 
: —PraINTIFF— RESPONDENT, 
` Preemption—Non-Muhammadans~Lex йөрә» 
` 
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sonal law—Non-Muhammadan of Delhi owning prop- 
erty in Bihar—-Sale—Right of pre-emption. 


The Muhammadan Law of pre-emption exists in 
certain parts of India as a lex loci where both 
Muhammadans and non-Muhammadans are entitled 
under it to claim the right of pre-emption. But 
nowhere has it been adopted as the personal 
law of non-Muhammadans, and thus is 


Therefore, if a non-Muhammadan, who is by custom 
amenable to the law of pre-emption in a particular 
locality, is the owner of a property in another 
locality, where a similar custom exists, he is not 
amenable to the oustom inthe new locality, for, 
although it is a similar custom, itis not the same 
oustóm to which he: has become amenable by 
reason of the fact that he is a native of or 
domiciled in a particular locality. Oonsequently,. 


& non-Muhammadan of Delhi is not bound by the. 


custom of pre-emption which exists in Bihar, 
although a custom of pre-emption exists also among 
mon-Muhammadans of Delhi. In other words, the 
sale of property by a non-Muhammadan in Bihar 
does not give rise to a right of pre-emption if 
thé vendor is not either a native of or domiciled 
in Bihar. [p. 707, col. 2; p. 708, col, 1.] 

- Huree Churn Surmah v. Mr. Thomas Ackroyd, 18 W. 
В, 441, Byjnath Pershad v. Kopilmon Singh, 24 W. R. 
95, Parsashth Nath Tewari v. Dhanai Ojha, 32 О, 985; 
9 Q. W. М. 874, relied upon. 

Byjnath Pershad v, Kopilmon Singh, 24 W. В. 95, 
distinguished, 


‘Appeal from a desinion of the Subordinate 


Jàdge, Patra, 


Messrs. Sultan: Ahmad and © Hasan Jan, 
-for the Appellant. ’ 
«^ Mr. Kulwant - ‘Sahai, for the Respondent, 


. JUDGMENT, 


Coutts, J.—This is an appeal against a 
desision of the Subordinate Judge of Patna 
-in a suit for pre-smption. 
which it was gonght to preempt is 
Patna City, the vendor is a Hindu who 
is & native of and resides in Delhi and 
the defendants are Muhammadans residing 
in Patna City. The suit was originally 
brought by one Hakim Abdul Majid who 
died during the course of the litigation 
. and his widow has been substituted for 
him and is eontinning the litigation. 

The suit was desreed in the Court of 
_firat instance „and on appeal this decres 
has been confirmed by the Subordinate 
Judge. The defendant has appealed to 
this Court. р 

It is. admitted that if the vendor had 
; been a Hindu who was a native of or 
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domieiled in Bibar the plaintif would 
have been entitled ‘to sucesed, but it is. 
contended by Mr, Sultan Ahmad for the 
appellant that the owner of the property 
being a Hindu who is not either a native of 
or domiciled in Bihar the law of pre emption 
does пої apply. Hs also contends that, 
evan if this were not so, and even if the 
original plaintiff were entitled to succeed, 
his widow would not be entitled to carry 
on the litigation. Two questione, therefore, 
arse in this appeal: (1) [а the plaintiff 
entitled to pre-empt when the vendor isa 
Hindu who is neither a resident of nor 
domisiled in Bibar? and (2) Is the widow: 
of the original plaintiff -entitled to  earry 
on the svit- after the death of her husband. 
during the pendency of. the suit Р 

In regard to the first point the law: 
as atated in Wilson’s Anglo. Muhammadan 
Law, Fifth Edition, ,1921, af paragraph 
359 is ав follows: ' ‘Where the custom 
is judicially, noticed as prevailing among 
non-Muhammadazs in,a certain Іова] area 
it docs not govern non:Muahammadans 
who, though holding land therein for -the 
time being, sra neither natives of, nor 
domieiled in the district.’ This was the 
view of the law as expressed in Huree 
Ohurn Surmah v. Mr. Thomas Ackroyd (1) 
and Byjnath Pershad v. Koptlmon Singh. 
(2), These desisions have’ been followed, 
in Parsashth Nath Tewari v. Dhanat Ojha’ 
(3) and there can be no doubt that ши 
is the correcó view of the law. 

Ordinarily, therefore, in a case sueh as 
he one now before us the owner, not 
bejng à native of, cr domisiled ір, Bihar 
thé plaintiff would not be entitled to 
It is scniended, however, by 
Mr. Kulwant Sshai for the respondent 
that, although this, is, so, the present case 
is different besause the, owner of the prop- 
erty whieh is the subject-matter of 
the suit is a native of Delhi. where LT 
eustom of pre-emption also exists among: 
non-Muhammadans, In these sireumstanser, 
he contends :—and this is the view 
whish has been taken by the learned Sab- 
ordinate Judge, that the law of pre-emp- 
tion applies. is contention js that in 


(1) 18 W. R. 441, 
(2) 24 W. R. 95. 
(3) 32 ©, 988; 9 Q: W, N. 874, 
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Iceslities where the sustom exists it has 
beeome а part of the personal. law of 
those non‘Mnhammadans who sre natives 
of or domiciled there, that when sush 
non.Mubammadans leave sush locality they 
,Sarry with them the custom: so ‘that in 
& case sueh as the one now before us, 
whers the owner is a native of Delhi 
where the custom exists tha custom 
applies also to property in Patna City 
‚Of whieh' be is owner. Mr. Kulwant Sahai 
'rólies in support of his sontention' on the 
following patsage in Agarwala’s Law of 
Pre-emption: “It is respeetfully submitted \ 
that the whole questioniurns upon whether 
the Hindus of a partieular locality adopt: 
ed the law of ‘preemption as «Part of 
their personal law сг not [Agarwelà's Law 
of Pre emption, Third Edition, 1916, at 
paragraph 177 (6), rage 218]; he also 
relies on a certain passage in the judg- 
‘ment of Glover, J.,in the case of Byjnath- 
‚ Pershad, v. Kopilmon Singh (2) to whioh 
‚ I shall presently refer, 

‚ With all respest to the cpinion whioh 
E been expressed by Mr. Agarwala I am 
unable to accede to the suggestion tat the 
“Hindus of Bihar cr other losslities where the 
` gustom exists have adopted the law of pre. 
‘emption as part of their personal law 
and there ів no judicial authority for such 
,& proposition, Ав Mr. Ameer Ali has said : 
f The Sunni Hanefi Law of Pre-emption was 
iniródueed in India with the Mnhammadan 
Government, and in eertain plases it Las 
become a part of the lex loct,- for example, 
dn Bebar, raris of the Punjab and: the 
United Provinces, both Hindus and Muham- 

madans are entitled to elaim the right: of 
“pre-emption. And so well-established is that 
‘right, that it is almost invariably recorded 
“in greater or less detail in the village 
administration papers called the шай ul-are” 
(Ameer Alis Muhammadan Law, Volume 
I, Fourth Edition, Chapter XXVIII, page 
712). The parsage on ‘which Mr. Kulwant 
Sahai relics in the jndgment of Glover, J., 
in the oase of Byjnath Pershad v. Kapilmon 
` Bíngh (2) rons as follows: “And I think that 
in the present case the plaintiff was bound, 
in the first instance, to show- that the vendor 
of the deferdant, an inhabitant and native 
pf Lower Bengal where no custom of pre. 
emption amongst Hindus existed, was subject 
to the role of law prevailing -arfiongst 
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Hindus of Bihar, by reason “of his ‘being 
domieiled within ` that Province.” Mr. 
Külwant Sahai -ecntends that by this the 
learre] Judge meant that if the vendor in 
the ease had been an inhabitant and a 
native of a losality where the custom of pre- 
emption amongst--Hindts existed then he 
would have bsen-subjeat to that rule of law 
in respect of the-property owned by him in 
Bihar. This is an ingenious interpretation 
of the passage but І am unable to aecepíá 
it as correct. The quéation was not before: 
the learned Jrdges and they neither considered 
nor ‘decided it; ard it appears to me that, 
unless it be that tbe custom has been adopted 
as part of the personal: law, the contention 
most fail. If the view were correet,' a Hindu 
who was a native of. Bihar and who owrei 
property in Caleutla жоо] Бе bound in 
respect of that preperty by the law of pre. 
emption but I know of no case in whioh 
this has been held Eor have I ever heard it 
suggested that thisis so. It seems to me 
clear that the law ‘of pre-emption has not 
been . adopted as the personal law of non. 
Muhammadans in Bihar or in the other 
localities where the «uatom exists, it is 
merely a lex loci, as Mr, Ameer Ali has 
said. 


If this view then be correct it disposes 
of the whole question, besause if the law of 
Preemption is not part of the personal law 
of non. Muhammadans it is not earried outside 
the losality in whish the custom prevails; 
and if a ncn-Muhammadan, who is by 
eustcm amenable to the law of pre-emption 
in a partisular locality, is the owner of a 
property in another losslity where a similar 
custom - existe, he is not amenable to the 
custom in the new locality for, although it 
is a similar custom it is not the same 
custom to whieh he has become amenable, by 
reason of the fact that he is a native of 
or domiciled in a particular locality. 


In the present caze, therefore, the owner 
being а nativeof Delhi he is not bound by 
the custom which exists in Bihar even 
although there isa similar custom in Delhi, 
The appeal, therefore, susseeds ‘on the first 
point which has been urged by Mr. Sultan 
Ahmad and it is unnecessary to diseuss the 
other ‘point, I would’ aesordingly set aside 
the decision of tlie ‘lower Appellate Court, 


а, LXVIL) INDIAN 
KRISHWA PRAMADA DASI t, RASH BEHARI Das, 


The sppeal is deereed and tlià suit is dis- 
missed with бв throughout. 
Das, J—I agree. 
s. D. i . 
Appeal decreed, 


OALOUTTA HIGH COURT. 
ÀPPEALFBOM APPELLATE Deorse No, 1507 o» 
1920. 

Mareh 14, 1929. 

Present :—Mr Justica Newbonld. 
Бута KRISHNA PRAMADA DASI, 
wrpow or rate SURESH CHANDRA 
GHOSE-—PzAINTIEE — APeEUGLART 
versus 
RASH BEHARI DAS AND OTHERS — 


RESPONDERTE, 
Bengal Patni Taluks Regulation (VIII of 1819), 
я, 11—Khudkast raiyat ~ Ejectment, 


Under séction 11, Third, Bengal Regulation, VIII 
of 1819, a khudkast "raiyat "ia protected from ejection 
from the holding including the part he uges for 
residential purposes as well as the waste land and 
the, land he cultivates, Гр. 710, col, 1.] 

Jogendra. Narain Ray v. Kiran Chandra Ray, 50 
Ind. Cas, 408; 46 О, 730, 28 O, W, М. 315, distingu- 
shed. 

A tenant who is found to have been in kkas 
possession of the culturable portion of a holding by 
cultivating the same through labourers and is also 
found td have taken a lease of the land and built 
his bari on a part of ib about 80 years ago, isa 
khudkast ravyat within the meaning of section 11 
of thé Regulation, [р. 710, col. 1.) 

Appeal against a decree of the Addi. 
ional District Judge, Faridpur, dated the 
sth of March i920, reversing that of the 
Munsif, First Opurt at Godlundo, dated the 
15th of August 1919. 


FAOTS appear from the judgment, 

Baba Amarendrunath Bose (with him Baba 
Sudhangsu Sekhar Muherii), for the Appel. 
Jant.-I submit that the other side cannot 
bar an ejeetment оп any . legal ground, 
Refers to Jogendra Narain Ray у. Kiran 
Ohandra Ray (1). The law is the same 
in the Bengal Tenanay Act, see sestion 160 
(с), Bengal Tenansy Act. Bat no reported 
„вазе exaetly on the point is available. 
‘As regards the meaning 


(1) 60 184, Ons, 405; 46 0,780; 28 0, W, N, 315, 


of the word ` 


at чн 
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thhudkast’, víde Mr, Sarada Charan Mitter's 
‘Landlords of Bengal (latest Edition) at. 
page 318, Не is, not a resident cultivator 
of all the plots, the plots are all distinet 
and separate. 

. Babu Béraimohan : Magumdar, for the 
Respondents.—The purehaser under Regula- 
tion, VIII of 1819, is not entitled to eject, 
See lause 8, and Field's Introduction to the 
Bengal Regulations at page 24, paragraph 20. 
Khud means own and kast means enltivator, 
Here these four plots constitute one hold. 
ing. The Appellate Court eame to a elear 
finding that my client is a khudkast or 
resident hereditary raiyat. All that is 
neeessary under section 11 of the Regula- 


: tion is that be must be a resident eulti- 


vatirg ratyut. In the khatian defendant 
is deseribed as a settled raiyat, Section 3, 
.вівпке (9), of the Bengal Tenaney Act 
defines what a holding is. You cannot split 
up the holding now and ssy ‘Walk out of 
one plot.’ Jogendra Narain Hay v. Kiran 
‘Ohandra Hay (1), ія sltogether a different 
case, It is suffieiont if it ie found that 
the racyat is a resident ani eultivating raiyat. 

Babu Amarendr2 Nath Bose, in rep'y. --Опе 
may bea settled ratyat without sultivating 
the land. The mere entry that he is a settled 
таўуай will not make the defendant a settled 
raiyat. 

JUDGMENT. — The plaintiff is the pure 
eha:er of а райт tenure and brought this 
suit to eject the prineipal defendant after 
servies of noliee ‘under seetion 15 of the 
Patni Sale Regulation of 1819. The only 
question raised in this appeal is whether 
the defendant is protested from eviction 
under the proviso to seetion 11 of that 
Regulation on the ground that he is a 
khudkast raiyat or resident and hereditary 
cultivator. The lower Appellate Court 
has found -that defendant No. 1 and his 
father -were in Лав possession of the 
eulturable portion of the holding by eultivat. 
ing the same through labourers. 16 ia 
also found that ‘the defendant's father took 
lease of the land and built bis bars ong 
part of it about 30 yeara ago. On these 
findings whieh 1 must accept in sesond 
арреві I hold that the lower Appellate 
Court was right. 

Khudkast татуаїв are described in para- 
graph 20 of Field’s Introduction to the 
Regulations as ratyats eultivating lands in 


— "0 


INDIAN OASES, 


[1924 


КВО PRASAD ВІКОН 0, BHAGWAT BARAN РАН, ' 


their own village or in village in which they 
are residing. On the findings tbe defend. 
ant scmes within this decoriptior. ]t is 
urged that even if he is а khudkas 
ratyat be ean be ejeated from that portion 
of the holding whieh is not actrally enltivat- 
ed by him; and in support of this c:nten- 
tion reliarce is plecad on a decision of a 
Beneh of this Court ‘of which I was a 
member іп the ease of Jegenira Narain Ray 
v. Kiran Ohandra Ray (1). But that was 
quite a different sare. Then the fourth 
Exeeption to eeetion 37 of Revenue Sale Law 
(Aet XI of 1859) had to be considered and rot 
that part of it which deals with the éultivat- 
ing ratyats. The fourth r xeeption relates to 
. land eovered by buildings, ete. In seetion 11 
of tbe Putni Sale Regulation a peraon who is 
a bhudkasht raiyat is proteeted from ejection 
from the holding inéluding the part be uses 
fcr residential purpores вв well as the waste 
land and tbe land he eultivates. 

I. eosordingly : uphold the desision of 

the lower Appellate Court and dismiss the 
appeal, 
: Tbe only responderta who врревг are the 
minors represented by ibe Deprty Regis- 
trar of this Court-whose вовіз have already 
been paid, J, theréforc, make no order ва to 
есвёя, 5 

в. D. 

í Arpeal dismised. 


PATNA HIGH COURT. 

APPEAL FROM APPELLATE DECEEE NO, 911 

oF 1920. 
July 10, 1922. 

Preteni:—Mr. Justise Dae, 
{Maharaja Bahadur. KESHO. 
PRASAD SINGH— DEFER DAM me 

APPELLANT . 
verste 
BHAGWAT SARAN PANDE— PLAINNEE 
— Respowpanr, - 

Bengal Tenancy Act (VIII of 1885), вз. 105, 109— 
Matter neither raised mor decided in, proceedings for 
settlement of чы баны of Civil Pert dep. 
judicata, . кр 


When в matter'has been neither raised nor 
decided in proceedingsfor settlement of rent under 
section 105 read with’ section 105A of the Bengal 
Tenancy „Aot, the jurisdiction of a Oivil Court to : 
decide that matter is not barred constructively 
under section 109,of the Act on the analogy of 
the doctrine of constructive res judicata as laid 
down in section 11 of the Oivil Procedure Code, 


Nawab Bahadur of Murshidabad v. Ahmad Hussain, 85 
Ind. Cas. 695; 21 О. W, №, 1004; 26 C. L. І, 556; 44 
C. 783, relied upon, 


Appeal from a decision of the Sabordinate 
Judge, Shahabad.. . 


‘Messrs, Kulwant Sahat and Я, N. Sinha, for 
tbe Appellant. р 
Mr. 3. N.. Roy, for the Respoz dent. 


JUDGMENT.— This appeal arises ont of 
в ruit instituted by the respondent for 
abatement of rent under sec‘ion 52 (5) of the 
Bengal Tenarcy Act. The area of the p'aint. 


ifs holding: assording to tte Jamabanai is 8 


bighas З kathos and 16 dhuis and the Jama- 
bandi shows -that therent payable by the 
defendant in respect of this holdirg is 
Rs. 15-150. The Reecrd of Rights, however, 
shows that ihe area in possession of the 
pl'iptiff. ie 2 bighas З hathas and 4 dkurs. ‘The 
defendant. applied. cnder eestion 10$ of the 
Bengal Terarey Aot for settlement of fair 
rent cn the groond that there was á rise in 
the втегвве Іова] price of staple food ercps, 
The Settlement Court gave effect. to the on- 
tention of tbe landlord and settled the rent 
sb Re, 17-13 9. The plaintifi’s suit was 
instituted rubsequent to the settlement 
of rent by the Settlement Court and there is 
no allegation in the riaint ‘that there hes bcen 
ary diminution in the area of the bolding 
rubsequent to the settlement of rent ‘by the 
Settlement Court. The Courts below ‘have 
given effeat to the contertion of the plaintiff 
and have allowed abatement aseordingly, 


Two questio.s have been urged by Mr. 
Kolwànt Sahai on behelf of the appellant in 
this Comt, First, that tbe judgment of 
‘the lower Appellate Court proeesds on a 
misapprehension in to far. as it thought that 
the defendant did not dery the allegation 
of the plaintiff that the original settlement 
of the lacd was at Rs. 5 per. bigha, and, 
secondly, that the ‘present «suit, is not 
main!ainalle in view of the provisions of 


‘sestion 109 cf the Bengal Tenaney Асі, , 


Fol, хү) 


IN DIAN CASH. 
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The first question arises in this way: The 
land was originally settled with the plaint- 
iff by the Government and the Government 
. ‘subsequently sold their proprietary ‘interest in 

the land to the Dumraon Raj. The plaint- 
ИРа case is that the original settlement was 
atthe rate of Rs, 5 per bigha. The defend- 
ant contends that а sonsolidated rent of 
Re. 15.15.0 was fixed for the holding in the 
possession of the deferdant, It- is obvious 
that if the defendant's саве · ів right then 


the plaintiff is not entitled to any abatement | 


“of rent and the suit mast aseordingly fail, 
The question then is this, was the original 
settlement atthe rate of Rs, 5- per bigha, or 


was &sonsoledated rent fixed ‘in respect of, 


the holding in porsassion of the defendant P 


The plaintiff undoubtedly alleged in the, 


plaint that the origiral settlement was at 
the rate‘of Rs. 5 per bigha. The learned 
.Judge in the Court cf Appeal says that 
there ‘was no denial of this allegation in 
the written statement. It appearr, however, 
that there'is а clear denial of the allegation 
in the written statement of th» defendant. 
Mr. Kulwant Sahai has argued teore me 
that this was a vital point in. the sase, 
and if there was апу misapprehension in 


the mind of the Court [ ought to remand: 


the слве to that Ocurtfor a desisionof the 
point. I ought to mention that the Court 
. pf first instanee same to the sonelasion 
that the original settlement was oa 
settlement at the rate of Rs. 5 per bigha. 
, It was clearly ‘the duty of the lower Appel- 
late Court to dissuss the evidence baaring 
on.this point and бо some toa conelusion, nof 
on the pleadings of the parties, but on 
the evidenes addueed before the Court. The 
question then whieh I have to eonsider is, 
whether I ought to remand the ease to the 
lower Appellate Court for a deeision of this 
.point, or whether in order to save a remand, 
I ought to determine: the point in this 
Court. Only two witnesses have bsen 
examined in the ease and there is no 
reason at all why I should not determine this 
point in this Coart, 

The witness examined on behalf of the 
plaintiff is definite.on the point that the 
land was settled:at the rate of Rs, 5 per 
bigha and be denies that there was a son- 
solidated rent for the defendant's holding. 
The. defendant examined -a Patwari. 
‘Jn bis expmination-in-ehiepf he did say 


7 
‘that the Jama was аһ  sonsolidated 
Jama but in orogs-examination he had 


‘to admit that his knowledge was based on the 


Jamabandi of the plaintiff. He was not pre- 


‘sent at the time when the land was settled 


with the plaintiff by the Government, and 
obviously his evidenee on this point ів of no 
importanse whatever. ` 16 was urged ‘by Mr. 
Kulwant Sahai that the Jamabandi of the 
defendant itself eonstituted an important 
evidenee in his fayour, I am unable to agree 
with this sontention. The Jamabandi in no 
sense binds the plaintiff and I am of opinion 
that the Court of first іпвёапве was right in 
soming to the sonclasion that the land was 
settled with the defendant at the rate of 


‚ Ba. $ per bigha. 


I now eome to the next question, name. 
ly, whether the plaintiff's suit is barred 
by the provisions of &estion 109 of the 
Bangal Ténaucy Act, Now, the important 
point to ramember in this воппевійоп із 
this: In those procaedinga the defendant 
elaimsd an enhanesment of rent on the 
ground that there was a rise in the 
average losa] priee of the staple food 
erops. No question was raised by the 
plaintiff as to whether he was entiiled to 
an abatement of rent under seetion 52 (b) 
of the Bengal Tenaney Aet. Мес ion' 109 
runs as followa:—"Sabject to the provisions 
of section ` 10)A"— We are not in this 
suit eoneerned with the applisability of 
sestion 1094— а Civil Court shall not 
entertain any applisa:ion or suit eonssrn- 
ing avy matter whieh is or has already 
bem the sibjest of an applisation made, 
suit ins:ita'el or proseedings taken under 
s3etions 105 to 108, both inelusive,” The 
eritisal question then із this: has this 
question, па зіу, tha question whether the 
plaintiff is entitled to relief under seetion 
52 (b) of the Bengal Tenaney Ac‘, been 
the subjest of an  applieation made, suit 
instituted or proesedings taken under 
sestions 105 to 108, bath inclusive? Admittedly 
it waa not direetly the subjeet ofan ap- 
plisation under section 105 of tha Borgal 
Tenancy Act; but it has bem urged by 
Kulwant Sahai on behalf of the 
appellant thatthe question might or ought 
to have been raised by the plaintiff in the 
prooaeding under section 105 ‘and that 
accordingly. we must assume that eonstruo- 
tively is was the subject of gn applisatigg 
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made under meetion 105 of the Bengal 


Tenaney Ast. 

Fortunately for me, the question has been 
decided by two. learned Judges of the 
Caloutta High Court in the sase of Nawab 
Bahadur of Murshidabad v. Ahmad Hussain 
(i). In that ésse the landlord applied for 
settlement of rent under sestion 105 { 
the Bengal "Ténaney Ast, No question wag 
raised by the defendants as to whether 
they were mokarrart maurathi ratyats or 
whether the land held by them was one 
tenure or distinst ratyaty heldings. The 
Settlement. Court settled the rent on 
the footing that the land held by the ten- 
&nís formed one tenure and that they 
were tenüre-holders, In so doing they 
preceeded on the footing of the Record 
# Rights whieh had already keen published, 
n was argued that tha tenants should 
have , raised the question in the proaeeding 
under seetion 105 and that, not having 
done во, вевіїоп 109 cf that Aot operated 
Bo as to prevent them from maintaining 
the astion.. The learned Judges dealt with 
the point argued before them as follows: 
"With regard to the alternative declaration, 
the appellants eontend that &s the ques- 
tions for determination ‘might have been 
made the subjeet of controversy in the pro- 
ecedings under section 105, they eaunot ba 
investigated in the present всіб In опг 
opinion, there is no foros in this sonten- 
tion. &estion 105A, no doubt, authorises 
the Settlement Officer in the course of 
proceedings under seeticn 105, for the 
settlement of fair and equitable rent, to 
investigate questions which would otherwise 
he determined at the instanse of the ag- 
ieved party in а suit institujed under 
section i06. But in the case before us no 
sneh question was raised or investigated i in 
the proseeding under scestion 105...... 
Consequently, on a plain and literal 
reading of seation 109, the position eannot 
be maintained that the present suit eonserns 
a matter which bas already been the 
subject of an application under seetion 
105. The ` appellant, however, urges us to 
put а wider sonstruction проп sestion 
109. He contends that, as im a case where 


(1) 85 Ind, Cas, 696; 21 C, 
C66; 44 О, 188, 
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setion 11, Civil Procedure Code, i ів applie« 
able, a question which might and should 
have been raised is deemed {о have 
been raised and decided, we should held . 
under sestion 109 that a matter has 
keen the subject of an application under 
testion 105, whenever it might, if the 
defendant, had 80 chosen, ave been raised 
and desided under seetion 105 read. with 
section 105A, We are of opinion that 
this eontenticn із unsound. If we were 
to aesepi the construction put forward by 
the appellant, we should have to read 
jnto section 109 words whieh are nat ta 
ba found there ; we вапроб hcld, on the 
analogy of the doctrine of sonstrastive 
res judicata, that the jurisdiction of the 
Civil Court has been constructively excluded 
even when a point has been neither raised 
nor decided under sectign 105 read with 
sestion 105 A." 


I respectfully endorse the view. of thé 
learned Judges of the Oáleuttà High Court 
in the case already sited. To hold other- 
wise would ‘be to say that thé juris: 
dicticn of the Civil Court is custed not 
only when в matter had been the subject 
of an applieation made, tuit instituted сг 
procéediógs takeii under sections 105 to 108 
both irelusive, but that it is also cüstcd 
where the matter might have, but was 
not, the subjeat of an appliodtion made, 
эпі instituted or proeeedings taken urder 
these sections, In my opinion the decision 
of the learned Judge in the Court below 
is right and I world dirmiss this appeal 
with costs, 


в.р. ` 
Appesl dismiiscd, 
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ALLAHABAD HIGH COURT. 
Finest Ари, FROM Оврав No, 155 or 1921. 
Mareh 17, 1922, 

Present: —Mt, Justice Walsh and 
Mr, Justico Ryves. 
Bibi- KULSOOMUNNISSA —PLAINTITF 
— APPELLANT 
versus 
BAM PRASHAD— Davey paxt— 


RESPONDENT, 
Remand, order of ~Provision under which made not 
i ipeċified— Presumptien— Civil Procedure Code (Act V 
of 1908), О. XLI, r. 28, application of.— Appeal. 


Per Byves, J. J.—Where an Appellate Court heing 
of opinion that the Trial Oourt has jumbled up 
the issues and misdirected itself in limine sends the 
case back without , deciding a single issue in 
appeal, it is a finding on a preliminary point 
within the meaning of O. XLI, r. 78, Civil Pro. 
ceduró Code, and’ the Appellate Court, where itis 
silent on the point, should be considered to have 
acted under that provision of the Code, and not 
under any inherent jurisdiction, [p 714, col. 1.] 

Gokul, Prasad-Har rasad v, Ram Kumar, 64 Ind, 
Cas, 878; 19 A, І, J., 971; 44 A, 176, followed. 

Per Walsh, J.—1n the case of an order of re. 
mand, it muss be presumed, unless the contrary 
is shown at the time when it is made, to be made 
under, О. XLI, т. 28 of the Civil Procedure Code, 
[р. 714, col. 2.] 


Firtt appeal from an order of the Second 
Additidnal Subordinate — Judge, Aligarh, 
dated the 2186 of June 1921. 


Mr. S, А. Hatder, for the Appellant. 
Mr. Fanna Lal, tor the Respondent. 
JUDGMENT, 

River, J.—Thie is an appeal from an 
order of remand. Musammat Kulsoomunitsà 
brought a suitin the Court of the Munsif 
io ejest the defendant on the allegation that 
the defendant was а tenant of the house in 
which he lived under a registered lease 
executed ty the predecessor-in-title of the 
defendant in favour of the husband of the 
plaintiff who was the Zemindar of the village. 
The lease was exesuted in thé year 1887 
and the plaintiff stated that from that date 
down till some four years before the suit, 
ihe original lessee and his sueasesors had 
been psying rent ascording to the lease; that 
some four years ago the defendant joined а 
general eonspiraey in tha village and refused 
to pay further rent, The suit was for ejeot- 
ment and for arrears cf rent for three years, 
The defence to the suit was that the defendant 
Bad never exesuted any lease; that the house 
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had been construsted for the defendant, who 
is a Brahman, by bis slients and that he 
and his ansestors had been in possession for 
100 years : that.no rent had ever been paid 
and that possession had been adverse, Further, 
that the ‘suit was barred because the 
notiea required under seetion 106 of the 
Transfer of Property Act had not been duly 
given, On these pleadings the learned Munsif 
fixed five issues :— 


1 Whether the plaintiff їв the owncr of 
the house in dispute and is she entitled to get 
роғвезвіор P 

2, Whether the defendant is the tenant of 
the plaintiff. and is the rlsintiff éntitled to 
get rent ard interest ? 

3. Whether the suit is barred by seaticn 
106 of the Transfer of Property Aet? 

4 Whether the defendant haa Béquired 
adverse possession P Who built the house in 
dispute? ' 

| t ‘Whether the enit is barred by limita. 
ion 

The blaintift filed the original lease and a 
number of cautiterfoils and receipts of payment 
of rent. She also examined some five w:tnesses. 
The defendant summonéd five witnesses 
and examined three of tbem and exempte 

the remaining two. The learned Munsif ing 
short but clear enough judgment eame to the 
eonclusion at which he arrived and deoreed 
the:euit. The defendant appealed, Aesord. 

ing to his memorandum of appeal he eontested 
the findings of fast come to by the Trial 
Court, He pleaded that the evidenee given 
on his behalf established his own defence, 
Nowhere was it suggested that the Court 
had not given him full opportunity of prov. 
ing his case or that it exeluded any evidence 
which he wished to produce. The learned 
Judge bas not tried the appeal himself, that ig 
io вау, he has все to no eonclusion on any 
single issué raised in the ease, Ho BAyB: 
“I think the issues do not elearly eover all 
the points raised." He objecta to the 
learned Munsif having tried the issues toge. 
ther. Не saya: “I think there ought to be 

a slear and separate finding on eash and 
ате issue raised as required by law, I 
would set aside the deeree, frame the follow. 
ing issues and send the ease biok for desision 
of each and every issue separately on the evi. 
dence on the record as wll ав оп aush other 
evidente whieh the parties may deem proper 


t 
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‘to adduee and for which an opportunity 
vil: ba given to them," He then framed fiva 
issues, From this order of remand the 
` plaintiff come} in appaal. Oa bshalf of the 
"respondent it is argued siranuously that 
no appeal lies. It is contended that this 
order of remand muat be taken to hava baen 
made under ggation 107 reai with saetion 99 
‚‚ of che-Code and that under section 1С4, 
elavse (1) an order under these sestions 
is not appealabls under O. XLIII. The 
learned Judge in making his remand does 
not say under what sestion he is passing his 
ordcr, The point was sonsidered. reeently 
by a Divison Bench of this Court in 
‘the сава of Gokul Prasid Har Prasad v. 
Ram Kumar (1) and I think that the observa. 
tions of Mr, Justiee Piggott from the bottom 
_of page $75 to the top of page 976 shonld 
be followed, He says there: “I do not 
thirk there is any reason to hold that the 
learned Judge in this ease thought he was 
exersising any inherent jurisdiction outside 
that given to.him under О, XLI.” .I think 
that im fast the Judge thought that he 
was asting udder О, XLI, т. 23. As I 
have’ said beforr, he does rot daeide any 
single issue in the appeal. He has eoine 
to the conelusion that the Firat Court had 
` jumbled up the issues and apparently 
` misconceivel the real. defence and has in 
fast 
therefore, there has never been any real trial 
cf the case as the pleadiogs requ'red. It 
seems to me this really is a finding опа 
preliminary point within the meaning of 
О. XLI, т. 23. in my cpinior, there- 
fore,’ aa appeal does lie. On the merits 
it seems to me that the learned 
Judga, should have tried the appeal, 
that the iseues, raised by the Munsif ade- 
quately represented the Pleadings of the 
parties, and that no other isanes ‘ were 
nesessary for the trial of ‘the ease. As 
both parties had bad fall opportunity and 
had availed themselves of that opportunity 
of producing all the evidence that they 
wished, farther evidense should not have 
been admitted. In myeopinion the order of 
the Judge remanding. the case was wrong. I 
wonli‘sef i; aide and direst that the 
appeal be restcred ` to its criginal namber 
aud ci.posed ‘o£ according to law. 

(1) 64 Tnd, Cas, 878; 19 A, І. J. J. 971; 44 A. 116, 
#Рарев of 19 A. L, J.— [54]. —— 
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Wass, J.—I only. wish to add this. With 
regard to the right of appeal I was a 
party to the case referred to by my brother 
and I agree that this ease is analogous, In 
my view in the sase of an order of remand, 
it must be presumed, unless the contrary 
is shown at the time when it is made, 
to be made under O. XLI, r. 23. The 
litigant has ёо maka up his mind whether 
he, has a right of appaal and if so what, and 
if he finds an order against him of remand : 
that he objeats to, like tie order before це, 
and there is nothing to the contrary, the 
only inference that he oan draw is that 
it is made under the statutory provisions 
contiined in О, XLI, г. 23. An order 
may be made under that section and yet 
be wrongly made, but it would none- 
theless be appealable, and personally. I am 
not prepared to adopt the view that onee an 
appeal has bzen filed and admitted in this 
Court as an appeal against an order of 
remand under that provision and notice 
has gone, the respondent ean improve his 
position by satisfying the -Court that 
the order complained of is ғо bad or so 
unintelligible that it is impossible to: bring 
it under any provision and, therefore, it is 
rot appealable atall. I think that this ia the 
‘substantial answer to what Mr. -Panna Lal 
calls his preliminary objestion. It is not 
а preliminary objection. The order was 
prima’ facie appealable ‘a3 a remand order, 
It does not make it leas appealable to say that 
the crder із an indefensible one. Costs must 
abide the result of the suit К 


к. н, Appeal allowed, 


CALOUTTA HiGH COURT. 
APPEAL FROM APPELLATE DronkE: No, 2761 
or 19.9. 

March 3, 1922. 

Present :— Justise Sir N, R. Ohatterjes, KT., 
and Mr. Jüstiee Pearson. 
MANGOBINDA DUTTA ARD ANOTHER 
~- PLAINTIFFS — APPELLANTS 
versus 
J. BAISOGOMAFF— DzE£NDANT— 
RESPONDENT. ` 
л Contract, ;Tepudiation of — Deposit —Earnest-— For, 

feiture, А 
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0 A purchaser who repudiates the contract on his 
part forfeits the deposit money.and is not entitled 
‚ to its refund even if the other party ‘haa not 
suffered any lóss. [p. 718, col. 1.] 
| Barrell, Ew parte, Parnell, In re, (1885) 10 Ch. 
App. 512; 44 L. J. K, B. 188:38 І, Т.-115; 28 W. R. 
· 846 and Howe v. Smith, (1884) 27. Oh. D. 89 at p. 95; 
58 L. J. Oh. 1055; 50 L, T. 573; 32 W.R. 802; 48 J. 
“Р, 778, relied upon. 
Alokeshi Dassi v. Hara Chand Dass, 24 O. 897; UC. 
W. М. 705; 12 Ind: Dec, (м: в.) 1267, distinguished. 


Sprague v. Booth, (1909) A. CO. 576; 78 L, J. P. C. 
164; 101 L. T. 211, Bishan Chand v. Radha Kishan 
Das, 19 А. 489; А. W. М. (1897) 128; 9 Ind Dec (N. в.) 
316, Roshan Lal v. Delhi Cloth and General Milla Co, 
Limited, 7 Ind. Сав. 704: 88 А. 166 at p. 169; 7 A. L. J. 
1019, Raghu Nath Sahay v. Chandra Protap Singh, 15 
Ind, Cas. 268; 17 O. W, N. 100, Habibullah у, Arman 
Dewan, 53 Ind. Сав. 875: RO C. І, J. 118 at p. 115; 24 
С. W. N. 40 and Natesa Айат v, Appavu Padayachi, 19 
Ind. Cas. 462; 88 M. 178; 24 M. L, J. 488; 18 M. L. T. 
891; (1918) M. W. N. 841, referred to. — 4 
‘<A deposit serves two purposes—if the purchase 
is carried out it goes against the purchase-money 
but its primary purposeis that it is a gnarantee 
that the purchaser means business, [p. 716, col. 2; 
р. 717, col. 1.] В К 
` Soper v. Arnold, (1889) 14 App. Cas, 429 at р. 485; 
'5b9 L, J, Oh. 214; 61 L. T. 702; 88 И. Б. 449 and 

‘Collins v. Stimson, (1888) 11 Q. B. D. 142 at p. 143; 
53 L. J. 9. B. 440; 48 L. T. 828; 81 W. В. 920; 47 J. 
"P. 489, relied upon. 

Even when there isno clause in the contract as 
to forfeiture of the deposit, if the purchaser re- 
pudiates the contract he cannot get back the money 
asthe contract has gone off through his default, 

‘[p. 717, col 1.) 

Barrell, Em parte, Parnell, In re, (1815) 10 Ch. 

App. 612: 44 L. J. К.В. 148; 88 D. T. 116; 28 W, R. 
` 846, relied upon. 3 

In the absence of. any specific provision the ques- 
tion whether the deposit is forfeited depends 
upon the intent of the, parties to be collected 
fromthe whole instrament, Гр. 717, col. 1.] 

Palmer v. Temple, (1889) 9 A. & H. 508; 1 P. & D. 


879; 8L. J. Q. B. 179; 48 R. В, 568; 112 E. R, 1304,. 


relied upon. 

A deposit is not merely а part payment but is 
also an earnest to bind the bargain and creates 
by the fear cf its forfeiture a motive in the payer to 
perform the rest of the contract. Гр. 717, cols, 1 & 2.3 


,Howe'v Smith, (1884) 27 Ch. D, 83 at p. 95; 68 L. 
J, Oh. 1055760 L. Т. 578; 32 W, R: 802; 48 J. Р, 773, 
relied upon. 


+ Appesl against a desrea of the Sab- 
ordinate Judge, Burdwan, dated the 12th 
of November 1919, reversing that of the 
T nud Asansol, dated the 14th of Desember 
1918. 


FAOTS appear from the judgment, 

. _ Babu D, М, Ohakerbutiy (with him 
‚Baba Goyal Ohandra Dus), for the Appel- 

jants,—The facts sre shortly these, We 
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‘recovery of tke morey 


.performance cf the first contract, 
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entered into three eontraets for the purchase 
of steam coal and rabble on the 20th, 
25th Desember 1916 and 2nd January 
We made payments of 
Re, 152.8 О and Ra. 5:0 on the last two dates 
which were to remain ia deposit with the 
defendants which would Бө eventually 
credited against the final order. The 
defeudants sued for damages for the last 
two contrasts but the suits were die missed. 
We alco brought the present suit for the 
in deposit. Оор 
suit was decreed by the Firat Court but 
has been dismissed on appeal Herce the 
precent appeal againet that decision. My 
points are that we are rot atall liable for 
not placing cur crders under the last {wa 
contrasts beeause the defendants themselves 
failed to deliver coal under the firat sontrect, 
The Government «topped the weggonr. 
Furtter, the performanee of the last two 
contracts was conditional upon tke due 
Refers 
to Howe v. Smith (1). There is no statu- 
tory provision as to the retaining of the 
depcsit money by the vendor. They have 
not suffered any loss or damage whatsoever, 
On prinsiples of equity and justiee they 
‘should not make this additional gain, 
Farther, there is no clause of forfeiture in 
the contractis, They eonli have sent a 
notice that the money wonld be forfeited on 
non: fulfilment of the sontraet, Refers to 
Rostan Lal v. Рел Cloth and General 
Mills Co. Limited. (2), Alokesht Dassi v, 
Hara Oland Dass (3). They admittedly 
were not willing to perform their part of 
the eontract and their defence prastically 
amounts to а justification for repudiation 
of the oontrasts. Under the eirenmstanees 
I submit the deerea of the Оопгё of frst 
instance ought to be restored, 

Babu Мозта а Nath Muherges. (with him 


'Bsbu Satindra Nath Mukerjse), for the Re- 


spondent.— The two payments were made 
by way of deposit. The findings of the 
lower Appellate Court conelnde the matter. 
Whether it was part payment or earnest 
money depends bn the intention of the 


(1) (1884) 27 Oh. D. 89 at p. 95; 58 L. J. Oh, 1055; 
to L. T. 673; 82 W. В, 802; 48 J. P. 773, А 
(2) 7 Ind. Cas. 794; 88 A. 166 at p. 186; 7 А, L. J. 


1019. 
(3. 24 О. 897; 1.0. W. N 705; 1? Ind Dee. (x. 9.) 
1267. ` 
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parties. The stipulation that the amoant 
would be deducted on the falfilment of 
the ‘sontraet clearly shows that it was by 
way of deposit. Refers to sestion 75 of 
the Indian Contract Act, That morey І 
reseived independéatly of the contract 
because I would have derived no benefit 
on the fulfilment of the contracts, The 
question of the payment of the earnest 
money has not been dealt with in the 
Indian Qontrast Act. On thé findings, 
justice is not on his side.  Prinsiples of 
English Law do not apply. .The case in 
Natesa Atyar v. Appavu Padayachi (4) 
distinguishable. The earnest-money is, no 
doubt, referable to the contract but is not 
inder the contract itself, I derive no 
benefit from the deposit on the fulfilment 
of the sontrac*, Refers to Ramfry’s Sale 
of Goods (Tagore Law Lestures, 1910) p. 127. 
My submission is that the Indian Contrast 
, Aát will not.apply at all. 

[CnatTEB324, J.— Look at Manian Patter v. 
Madras Baliway Company. (5) ]. 

There they hold that although section 74 
of the, Contract Aet would not apply, the 
prineijle laid.down in that seótioa would 
apply. Refers to Hóshan Lal v. Delhi Oloth 
and. Gensra) Mills "Co, Limited (2). 
their own admissidn it is а case of repudi- 
ation. The ‘sasa ia Haghu Nath Sahiy v. 
Ohandra Protap Singh (6) is of no helpto 
the present case. Refers to Habibuliah v. 
Arman Dewan (7). The Subordiaate Jadge: 
found . that, the money paid w.s earnest 
money ‘and not part payment and that 
there was, а repudiation of the sontracd. 
I впр 2116 these findings are oonslusive. 

Babu D. N. Chakerbuity replied in 
brief.  . 

JUDGMENTÜP,—The appellants agreed to 
purshase certain quantities of steam вові 
and rabbli from thé réspondent under 
three *severa] eontrasts dated the 20th Da- 
sember 1916, 25th Desember 1916 and 
9ad January 1917 respectively. At the 
time of entering into the two last named 
eontraets the appellants paid to the res. 


‚ (4) 19 Ind; Cas, 462; 88 M, 178; 24 M. L, J. 488; 18 
M. 1. T. 39°; (1913) M. W, N, 841; 

(Б) 29 M. 118; 16 M, L. J. 37. 

(6) 15 Ind Cas, 268; 17 C. W, N, 100. 

(7) 53 Ind. Cas. 875; 30 0. L, J, 118a p. 115; 24 
р, W. N, 40, 
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pondent the respectivo sams of Rs. 152.8.0 
and Hs. 520, the agreement being that 
Бове àmbunts were to remain, in deposit 
with the respondent, they paying cash 
for the earlier orders to be given under 
the sdntraste, and the deposits being ê even- 
tually eradited ág payments or part payments 
against the final order. 

In regard to the last two contracts the 
reapondent sued to recover damages but 
the suits were dismissed бп the ' finding 
that in the state of the market he had 
suffered no damaga. The appbllants also 
2161 for the resovery of the, two suma 
ETUR above, namely, Rs. 152.80 - ánd 

. 520 and it ia with these that we 
arè soncerned in ths present appeal. The 
first Conr) desreed the amount, aŭd the 
lower Appellate Court has reversed that 
deeree and dismissed the suit, 

Various eontentions weré pnt forward 
by the appellants, Firstly, that it was in 
consequense of the default of the respond: 
ent in  respesb of the deliveries. under 
the first edntrast that they failed to 
plase orders under the other tivo contrasts, 


Secondly, that the supply of waggons wes 


stopped by, Government, and, thirdly, that 
the performanca of the last two contracts 
was conditional upon the due perfornianés 
of the first on the part of the respondent. 
16 is however, found by the lower Appel. 
late OConrt that there is not suffisient 
evidenes of the interdependenea of the 
sontraets in the way alleged: i$; ‘ís 8180 
found that there is not suffieient evidenge 
as‘ regards the stoppage of waggons : that 
the appellante were diesatisfied with фе. 
respondent and did not aot, and were Поб 
willing to ast aosording to the contracts: 
and, that, in these eircümatanées, it must 
be- held that the sontracta wera broken 
by the appellants. 

. The question, therefore, is ‘whether under 
these circumstanses the plaiotifis are ën- 
titled to a refund of the deposit. 


So far as the English Law is eoncerned, 
the law is well-settled. As pointed ont 
by Lord "Maenaghten in Soper v. Arnold 
(8), —" The deposit serves two purposes—if 
the purchase is sarried ont it goes against 
ihe purehase-money but its primary purpose 


214; 61 L, T. 702; 88 W, В, 449, 
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is this, it i ia guarantee that the purehaser 
means business.” Inthe case of Barrell, Hz 
parte, Parnell, In re (9) it was held that whare 
a contrast for sale goes off for default of the 
purehaser the vendor is entitled to retain 
the deposit: James, L. J., remarked that 
the money was paid to the vendor as a 
guarantes that the contrast should. be 
performed: the trustea refuses to perform 
the eontract, and then says "give me bask the 
deposit, "there is ro ground for sueh 
a elaim. Mellish, L, J., said: 
me olear that, 
slause in the sontrast as to the forfeiture of 
the deposit, if the purchaser repudiates 
the odntrast he annot get 
money sa the sontract bas gone off through 
his default.’ In Collins v. Stimson (10) 
Baron, Pclloak said: "Aecording 


antee for the performanse of the eon- 


tract and where the sontraet goes off by 


default of the’ purchaser ‘the vendor is 
entitled to retain the deposit,” and in 
Palmer v. Temple: (11) i& was held thàt 
“in the absenee of any specifie provision 
the ‘question whether ‘the deposit is for. 
feited ‘depends ‘on ‘the intent of the 
parties to be collected from the whole 
instrument,” 

The ‘question was discussed 
Smith 
history of earnet and deposit. and at page 
101 observed:— ` 


in Howe v. 


"Money paid as a deposit must, I con-' 


світе, be paid оп some térms implied or 
expressed. In this case. no terms „are 
expressed, and we must, therefore, inquire 
what terms are to be implied. | The terms 
must naturally to bé implied appear to me 
in the ease of money paid on the signing 


of & contract to be that in the event of. 


the contraet being performed it shall be 
brought into aseount, but if the sontraet 
is not peformed: by the peyer it shall re- 
main the property of the payee. It is not 
merely a part payment but is then also 


(9) (1885) 10 Oh, App. 512; 44 L. J. °K, B. 138; 88 
a 


L.T.1:5/28 W. B. 8 
` (10) (1888) 11 Q. B, D. 142 SER. 148; 52 1. J. Q. 
В. 440; 48 L, T. 828; 31 W. R. 920; 47 J. P. 489. 

(11) (1889) 9 A, & E, 508; 1 P. & D. 379; [8 L. LQ 
В, 179; 48 В, B. 668; 112 E, 8;.1804, ~~ ~ : 
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"It appears to, 
even “when there is no, 


bask the’ 


to the’ 
law of vendor and purehaser the inferenee, 
is that suoh a deposit is paid as a guar-, 


(1) where Fry, L. J, traeed the. 
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an earnest to bind the bargain so entered 
into, and creates by the -fear of its for- 
feiture a motive in the payer to perform 
the rest of the contrast," 

The rule was approved by the Judisial 
Committee in Szrague v. Booth (12). 

The principle has been followed in this 
country, see Bishan Ohand v. Radha Kishan 
Das (13), Roshan Lal v. Delhi Oloth and 
General Mills Оо Limited (2), Raghu Мо 
Sahay v. Ohandra Protop Singh (6), (ex- 
press agreement for refund of the deposit) 
Habibullah v, Arman Dewan (7), Natesa 
Aiyar ` v. Appavu Padayacht (А) (exorcist 
agreement for forfeiture of the deposit), 

It is eontsnded, however, 'on behalf of 
the appellant that the rule is not an in- 
flexible one, that in the abzenee of any 
statutory provisions on the point we 
should decide the ease aesording to the 
prineiples of jcs!ise, equity and good aone 
seience, and that as the defendant had 
not suffered any loss, he should not, be 
allowed to make a gain by retaining the 
deposit. We were referred to the observa. 
tions of Cotton, L, J. in Howe v. Smith (1) 
in support of the eontention, In that ease 
Cotton, L, J. observed as follows :— ` 

“Ido not say that in all eases where this 
Oourt would refuse spesifis performanae, the 
vendor ought to be entitled to retain- the 
deposit, It may well be that there may be 
sircumstances whieh would justify this Court 
in declining, and which would require the 
Court, aseording to its ordinary rales, to 
refuse to order spesific performance, in which 
it eould not be said that the purshaser had 
repudiated thé eontraet or that he had 
entirely put an end to it so as to enable the 
vendor toretain the deposit, In order to 
enable the vendor soto ast, in my opinion, 
there must be acts on the part of the pnr. 
ehaser whieh not only amount to delay 
suffisient to. deprive him of the equitable 
remedy of speeifie performanee, bat whieh 
would make his conduet amount to a reo 
pudiation on his part of the sontraet." 

There is no doubt thatit is not inevery 
ease of defaulton the part of the purchaser, 
that the vendor is entitled to retain the 
deposit, but the observations of Cotton, L, Ja 


30 (1809) А, С. 576; 78 L. J. Р, 0. 164; 1011, I, 


(18) 19 А, 489; A.W, N. (1897) 128 
(х, в.) 816. (1897) 128; 9 Ind, Dec, 
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apply to eases where there is a suit for 
spesifis parformanea of a sonfrast and thera 
is no repudiation on the part of the pur- 
shaser, In the oase of Alokesht Dassi v. Hara 
Ohand Dass (3), whioh was also relied upon 
by the appellants, the learned Judges 
observed :— “ It is admitted that there ів 
nothing either in the Spesific Relief Ast or 
in the Oontrast Aet whieh touches the 
question. We have, therefore, to eonsider 
what is just and equitable and may fairly 
eonsider the law in England upon the 
Subjest," and referred to the observations 
of Cotton, L, J. in Howe v. Smith (1) quoted 
above. In the ease of Alokeshi Dassi v. Hara 
. Ohand Das (3), however, the defendant denied 
the contrast 2n ѓоѓо, and it was found that 
there was no.repudiation of the contrast by 
the plaintiff who brought the suit for specific 
performanee of the contract and it was held 
that he was entitled to a refund of the 
deposit. We have not been referrad to any 
sasa in whieh the plaintiff has been held 
entitled to refund of the deposit money eyen 
where there was repudiation of the contrast 
on his part. In the present case the appellants 
were dissatisfied with the dealings of the 
respondent under the firat eontraet, and they 
aseordingly did not place any orders under the 
second and third вопігасьз. They admittedly 
were not willing to perform their part of the 
'eontrasts and their defenc3 practically 
amounts to а justification for repudiation of 
the sontrasts. The findings of the Conrt of 

Appeal below, however, are against them. 

It may be hard that the plaintiffs should 
forfeit the deposit although the defendant 
did not suffer any loss, but having regard 
to the findings arrived at by the Court of 
Appeal below, and to the anthorities on the 
point,’ we feel eonstrained to dismiss the 
appeal, We diréot, however, that each party 
do bear his own sosts in all the Oourie. 

B. D | 

Appeal dismissed, 
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LAHORE HIGH COURT. : 

MigcELLAxEOUS Ѕксонр Civi, APPEAL 
No, 605 or 1919, 
December 23, 1921. 
Present :— Мт. Justioe Broad way 

and Mr, Justiee Martineau, 

MOHNA MAL—Decrez-Hororr— 
APPELLANT 
versus 
TULSI RAM AND ANOTERR— JUDGMERT- 
DEBTORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss, 47, 102, 
—JDecree for sum emceedíng Rs, 500. — Éwecution. for’ 
sum less than Rs, 600—4ppeal, second, whether lies 
~—Redemption of Mortgages (Punjab) ‘Act CIT of 1913),: 
& 15—Money deposited, whether can be attached in 
execution of decree against mortgagee, А 

In determining whether a second appeal lies 
from an order passed in execution proceedings, 
the amount of the subject-matter of the suit, and 
not the amount sought to be recovered in. that 
particular execution must be taken into considera- 
tion. Гр. 719, col; 1.] 

Khazan Singh v. Khushal Singh, 29 P.R. 1902; 83 - 
P.L R. 1902, Mavula Ammal v. Mavula Maracoir, 80. 
М, 212; 17 M, L. J. 276, relied upon. 

Where in execution of a decree for a sum over 
Ез, 500, an order is passed in respect ‘of а sum 
less than Ra, 600, the order is'open to second appeal. 
[p 719, col. 1.] 

The provisions of section 15 of. the Redemption of 
Mortgages (Punjab) Act, 1918, are meant primarily 
for the protection of the person depositing the 
money, The intention of the Legislature was that 
the money deposited under the provisions of this: 
Act should be exempt from attachment in execu- 
tion of a ‘decree against the depositor. But as 
soon as the money ‘has become the property of 
the mortgagee there is nothing to’ prevent its 
being attached in execution of a decree against 
the latter, [p. 719, cols. 1 & 2.] 


Miscellaneous second appeal from an, 
order of the Distriet Judge, Ferozepore, dated, 
the 14th Mareh 1919, affirming that of the. 
Subordinate Judge, First Class, ey 
dated the 20th July 1918. 

Lala Fakir Ohand, for the Appellant, 

JUDGMENT.—The appellant, Mohna Mal,. 
held a deeree against Tulsi Ram, ets., for 
Rs, 4,779.9.0, This deeree had been passed 
by a Subordinate Judge. In the sourse of 
exesuting this decree Mohna Mal attaehed a 
sum of Rs, 240 whieh had been deposited in. 
the Court of the Revenue Assistant, under the 
provisions of Ast II of 1913, by Miran Bakhsh 
who desired to redeem the land mortgaged 
by him to Tusli Ram, etc., It appears. 
that the mortgage had been redeemed and 


: Miran Bakhsh bad bean given possession of 


the morbgaged property, Objestion was taken | 
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by Tuls Ram, eie, to the effect that this 
money was not attiaehable in view of the 
provisions of sestion 15 of Ast II of 1913. 
This objestion was given effect to by the 
Executing Court whose decision was upheld 
on appeal by the District Judge. Mohna Mal 
then preferred a sesond appeal to this Court 
through Mr. Fakir Oband which came up 
before Ratligan, J., on the 10th July 1919, 
Objection was taksn оа behalf of the 're. 
spondents that no second appeal was sompe- 
tent as the order refusing attashment of the 
aum of Rs. 240 must be taken to be a decree 
in a Small Cause of a value under Rs. 500. 
Rattigan, J, by an order, dated llth July 
1919, referred the sa:e toa Division Bench 
for desision both as to the competenoy of the 
second appeal and on the question whether 
the sum of R3, 240 referred to was liab!e to 
attaeshmaent, . . . 
Before us the appellant has been represent- 
ed by Mr. Fakir Ohand. The respondents 
though served are absent, their former Vakil, 
Mr. Durga Das, having sent in & withdrawal 
slip. After hearing Mr. Fakir Ohand we are 
of opinion that a second appeal is eompetent 
and that the sum of Rs. 240 in question is 
liable to attaehment. In Khagan Singh v. 
Khushal Singh (1) it was held by Reid,’J, 
that where an appeal from the desree in the 
original suit lay to the Divisional Court, the 
appeal from an order in exeeution of that 
deeres‘lay to the same Court. This view is 
farther supported by a dasision of the Madras 
High Oourt in Mavula Ammal v. Mavula 
Maracoir (2), where. it was held that in 
determining whether second appeal lies in 
such eases in exeention proceedings, the 
amount of the aubjest-matter of the suit and 
not the amount sought to-be resovered in 
exesution must ba taken into sonsideration. 
With this view we are in accord. Further, the 
execution proseedings were being taken in 
the Court of the. Subordinate Judge, and an 
appeal from an order passed by a Subordinate 
Judge would lie under sestion 39 (1) (а) 
of the Pabjab Courts Act to the Distriet 
Judge, and in fact the appeal in this case was 
lodged in the Conrt of the Distriet Judge, A 
pesond appeal is, therefore, competent, 
Coming now to the second point, it seems 
to ns that the provisions of sestion 15 of 


(1) 20 P. B. 1902; 88 P. L, В. 1902, 
(2) 80 М. 212; 17 М, L, J, 876, 


Act II of 1913 are primarily for the proteation 
of the person depositing the money, and 
that the intention of the Legislature was 
that the money deposited under the provisions 
of this Act should be exempt from attachment 
in execution of a decree against the depositor. 
In the present case, the depositor, ‘Miran 
Bakhsb, had had his mortgage redeemed and 
had been given porsession of his property. 
The money thus belonged to Tulsi Ram, ete, 
and we are unable to see any reason for think- 
itg thatit was not attashable as sueh. 

We accordingly acsept this appeal with 
вокёз and deslare that the sum of Rs, 240 in 
question is liable to attashment in the decree 
passed in Mohna Mal’s favour, 

Z К. 


Appeal accepted. 


CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE DEGREE 
No, 2627 or 1919. 
March 2, 1922, 
‘Present :—Justiee Sir John Woodroffe, Kr., 
; and Mr. Justiea Ghose. 
SWARNA KUMAR GHOSH—Derenpanr 
No. 7— APPELLANT 
versus 
-PRAHLAD CHANDRA SARKHEL дио 
OTHERS —PLAINTIPFÀ AND DEFANDANTS ~ 


‚ RESPONDENTS. i 
Perpetuity, rule against+-Lease—Covenant mot to 
transfer without lessor's permission, 


A covenant in a lease offends against the Rule of 
Perpetuity, when it provides that, if the lessee or any 
of his representatives intend to transfer the whole 
or any portion of the lease, the transfer would be 
made in favour of the lessors for proper price and that 
the lessee would not be able to transfer in favour 
ofa third party without the lessor's permission or 
wishes, Гр. 720, col. 2. | 

Appeal against в decrea of the Snb. 
ordinate Judge, Second Court, Bakargani, 
dated the 4th of September 1919, affirming 
that of the Munsif, First Court at Perajpur, 
dated the 20th of January 1919, 
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SWARNA KUMAR GHOSH v PRAHLAD CHANDRA SARKHEL, 


FACTS appear from the judgment. 

Babu Avinash Ohandra Guha, for the 
Appellant.—The eovenant not to transfer 
without satisfying the eonditions sontained 
in the agreement is bad for remoteness. 
Even if the covenant were a goodone, it 
cannot be a sovenant running with the 
land, and, consequently, it sannot be enforsed 
against one who is an assignee of the 
lesseg who entered into the agreement. 
a to Nobin Chandra Soot v. Nabab Ali 
1 


Babu Mohendra Nath Roy (with him Babu. 
Мй Каа Ghose), for tha Respondents.— Reads, 


Haris Paik v. Jahuruddt Qazi (2), А aove. 
nant in respest of а right of pre-emption 
does not offend against the rule against 
perpetuities and runs with the land. Sea 
Madhu Sudan Mahato v. Midnapore Zemindarz 
Oo. (3). See also seetion 179 of the Bengal 
Tenanoy Ast, A perpetual right of рге. 
emption is not bad for remoteness. Ses 
Karim Bakhsh Khan v. Phula Bibi (4). 
That sase has been followed. in Bahadur 
Singh v. Ham Singh (5). The ease iù 
Nobin Ohandra Soot v. Nabab AU (1) is dis. 
tinguishable. Reads section 10 of the Trans- 
fer of Property Ac}. 

Babu Avinash Ohandra Guha was not 
called upon to reply. 

Babu Bira) Mohan Mojumdar, for the 
Depaty Registrar. 

JUDGMENT.—This is an appeal arising 
out of a suit brought for a deslaration 
that a oertain kabala in favour of defend- 
ant No; 7, who is the contesting defend. 
ant, and executed by defendants Nos, 1 to 6 
in 1323. is invalid, and that the same should 
be set aside, . 

The First Oourt deereed the suit against 
defendants Nos. 1 to 7. and on appeal it 
was held that the appeal failed, 
also mention that, besides the prayer for 


& declaration, ‘the: plaint also asked for a. 
for. 


apecifie aids cad ‘of. a contract 
Sale. 
. Before us; in | appeal by defendant No, 7, 


three points have been urged. First of all, 


that the’ eovenart is fraudtlent as’ referred. 


'(1) 5 0. W. N. 843 at p. 348, 
- (2) 2 0, W. N. 676. 
‚ (8) 46 Tad. Oas. 129) 27 C. L. J. 611; 45 O, 940, 


(0 8 A. 102; А. W, М, (1886) 24; 4'Ind. Dec, (х, s.) 


111 
(5) 27 А, 12; А, W. N, (1904) 149; 1 А, LJ, 863, 


We should' 


to in the judgmsnt of the Subordinate 
Judge, namely, that if the lessee or any 
of his representatives intend to transfer 
the whole or apy portion of the lease, the 
transfer would be made in favour of the 
lessors for proper ргіве, that the lessee. 
would not be able to transfer in favour 
of a third party without lessor's permis- 
sion or wishes, that in the ease of 
transfer to a ao-sharer of the lessee, lessor’s 
permission would not be necessary, that 
in case of any ast against the ,aforezaid 
sonditions, the said aet would ba invalid. 

It was eontended that thjs covenant 
was bad as offending against the Rale 
regarding  Perpetuity. Seeondly, if the 
sovenant were a good one, it is not a 
covenant running with the land, and thirdly, 
in avy event, it could not be enforced 
against the appellant as he was an assignee 
of the lessee who entered into the sovenant. 
It is unnecessary to consider the seeond 
and the third of thess grounds, for, we think. 
the appeal sucoseds upon the first ground. 
We have bsen invited to consider in this 
eonnection certain enses whieh have been 
decided by the Allahabad High Oourt upon 
the law of pre-emption. It is not elear 
whether the oases are relevant but, in any 
event, as ib is observed, these eases of 
pre-emption stand on their own peeuliar- - 
law. Inthe present oases we think 16 ia 
elear thatthe eovenant offends against the 
Rule of Perpetuity, and the appeal suo- 
eesda and the suit is dismissed with 
sosts, 

The defendant No. 7 will be entitled to 
hie costs from the plaintiffa in the First, 
Oonrií, and in the lower Appellate Oourt 
and he is entitled to his eosta in this 
Court as against the plaintiffis-respondents, 

X. K. 

Appeal.acceptet, 


Vel. LXVI1Í] | 
KALLU- 0. EMPEROR, 


LAHORE HIGH OOURT. 
Октм:хАт, АРРЕА No. 885 or 1921, 
С February 9, 1922, 
Present; —Mr. Justico Harrison. 
.KALLU-—CouttOor— APPELLANT 


versus 


EMPEROR —RgsPoNDENT, 

Penal Code (Act XLV of 1880), ss, 147, 338— 
Rioting—Assaulting and obstructing public servant — 
Separate convictions, legality of—Identification—Pre- 
sumption—Evidence Acs (I of 1872), в, 114 ill, (e). 


Several persons were convicted under section 147 
of the-Penal Code of rioting with a view to attacking 
and obstructing the’ Police in the discharge of 
their duties and were also convicted under section 
‘333 .of the Vode of the substantive offence of so 
attacking and obstructing them : : 

Held, that both convictions could not síand and 
that the conviction under section 147 must be set 
aside Гр. 722, col. 1] 

Although it has to be presumed under section 114 
illustration (e) of the Evidence Act that every 
official act is properly performed, yet this pre- 
sumption is hardly sufficient to satisfy a Court that 
such precautions have been taken at an identification 
as to render it truly valuable, [p. 721, col, 2.] 


Appeal from an order of the District 
Magistrate, Gurgaon, dated the 106% Sep- 
tember 1221, f 

The Publis Prosecutor, for the Respond. 
ent. 


JUDGMENT. -Seven ‘men have been 
convicted under sestions 147, 149/333 and 
149/225 and six out of.the-seven appeal. 

The fasts are: that. on the 8th of June 
1921, two Sub.{nspeators, Muhammad: Masih 
and Nawab Ali accompanied by four Polica- 
men and a man, Panji, who was under 
arrest, eame.to the village of Bhuriaki in the 
Gurgaon District to aarry out some searches 
for stolen property: ‘Phrea houses were 
searshed and Sub-lnspsctor Nawab Ali was 
seated оп’ a'charpoy: holding the ehain on 
Panji’s handcuffs vnen а mob attacked him 
aud beat him severely with /sfhis and stieks, 
Sab:Tnspectar . Muhammad Masih, ‘trisd to 
some to his assistanse, bnt the Polisa were 
overwhelmed and severely beaten, Sub- 
Inspestor Nawab Ali having hin arm: broken 
‘and having to be earried away оп а 
съдтроу. , The .reason for the attack із said 
to have been that the Sub Inspector, Nawab 
Ali was extremely unpopular ia the village 
on aosount of his havicg seeured the сэп. 
vistion of four of the people who attacked 
him and it is found by the Magistrate that 
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the sommon objest was to stop the Polica 
from continually visiting the village and 
interfering with the criminal activities of the 
inhabitants ав well as to revenge themselves 
for what had happened in the past. The 
only question whieh presents considerable 


.diffüeulty to my mind is as to who- ustua;ly 


took part in the assault. It appears that 
the village .was wholly deserted after the 
incident and it was -not fill the llth, or 3 
days later, that the first witness app:ared 
aud named six out of the ssven men who 
have been aonvieted, that is to say, he named 
all except Badhi. Fhe Sub-Inspestor had 
rasovered his wits enfüsiently on the same 
day to be able to make a statement and, 
keowing the village es he did, he named all 
the present accused, Two deya later two 
more witnesses:appeared ор the soene., The 
aesused have been shicfly convieted on an 
identification parade which wes held by 
Inspector Abdul Jalil, P. W. No. 26, the 
facts of which he incorporated in the three 
statements shown as PO. PP. and FQ. 
This Inspector has been produted as a 
witness, but, although he does say that he 
prepared the lists, he does not cay, and 
was apparently not asked, whether tbey 
contain а fuli, and true. assount of what 
actually happened and that he ean vouch for 
their sorrectneer, nor was he asked to explain 


what precautions, if any, were taken ab. 


the time of the identification, No doubt it 
has to ba présumed under seation 114 of the 
Evidence Aat that every official eof is pro- 
perly performed, but thia presumption is | 
hardly suffieient to satisfy a QOcurt that 
such presautioaa have been taken as to 
render. an identification truly valuable, for 
inttance, it depends very largely on whether 
30 men or three are added to the ascased and 
whether sare is tiken to see that they are 
all similarly dreescd. and that there is no 
possibility of tke witnesses being able to 
select the asaused by any possible means of 
ideutification. The repot written by the 
Inspestor states that all proper preeautions 
were taken but, in the first plase, he does 
not repeat this in Ocurt and, in the second, 
it is for the Court to decide the question of 
the snfficionsy ef the precautions taken and 
the consequent value of the  evidenee of 
identifisation and not forthe Inspector. One 
of the constables states in Oourt that he 
identified five cut of the six men who are now 


- 
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‘appealing and says that be did roi identify 
. Akbar. 


Ав a matter of fast, the identi&ea- 
tion report shows that he did not identify 
Ohahat. He does not state, aud. he was 
anked, whether he actually identifiad them 
and eould remember at the time he gave his 
évidence; and the nesessity of' putting this 
question to other witnesces -aleo was over- 
looked. As to three of the mer, there is no 
sort of doubt whatever that they took a 
very active and leading part in the assault 
on the Police and these are Chahat,; Obatar 
Khan and Kallu., They were - specially 
recognised by the two Sub-Inspestore, and 
there is no question of their guilt, As to 
the remaining three 1 am -not satisfied as 
to their identity. The evidenseof their fellow 
villagers was.given after the lapse of: several 
days. 1 до not know what value to attach 
to the identification nor what precautions 
were taken at the time and, under the 
eireumetanser, Iam not prepared to uphold 
their eonvietion, -The seventh man, Ashraf, 
has been eonvieted under section 147 only 
and has been ordered to give seeurity under 
sestion £62, І oan find no.sort of reason on 
the resord why he sbculd. have been eon. 
vieted at all of any offense, Present he 
doubtless was in. his village, but this isno 
ofenso, and it is elear to my mind that he 
took no part in.the affray and indeed the 


'-Disiriet Magistrate has apparently: sonvicted 


him for being.an enemy rather than for 
Beting as вив. I, therefore, take-sognizanea 
6f his вавв:оп revision, set: aside the eons 
yiction and aequit him. 

As to three guilty men it has to be seen 
what offense they have eommitted.. They 
have been convieted of rioting with a view 
to &ttaeking the Police and > obstructing 
them in the discharge of their duties 
and have also bsen eonvieted of the sub. 
stantive offence of во  adacking them 
and obstrusting them, The two convictions 
eantiot, in my opinion, stand, and J, there- 
fore, set aside the conviction under seation 
147 and: maintain that under section 333, 
‘In addition to this they have bsen convieted 
under sestion 225  besause, as a result of 
their attask upon the Poliee, tha man Panji 
essaped- from eustody or rather eeased to be 
in eustody-and proseeded to give himself up 
again ав soon as possible, The attask on 
the Polise was not made with a view to 
freeing Panji nor -have the asoused any 
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interest whatever in him and, therefore, the 
eonvietions undér this sestion are, in my 
opinion, also bad, and I set them aside. 
The sentences awarded under seetion 333 
are seven years’ rigorous imprisonment. 
These are, I-think, somewhat excessive 
although the offenaó is doubtless very serious 
and has to be severely punished. At the time 
the attaek was made upon the Police it 
appears to have been a spontaneous and 
sudden cutbreak, and. the siraumstanees era 
certainly not as serious as they might ba 
where an offense is: sommitted under this 
sestion. I, therefore, assept the appeal of 
the:e three men in so far as to reduee their 
sentences under sestion 333 to four yearss’ 
rigorons imprisonment eash without any 
solitary sonfinement, 


Appeal partially acespted. 


BOMBAY HIGH COURT. 
‚ ORIMINAL APPLICATIOK.FOR Revision No. 91 : 
оғ 1922. . 
April. 4, -1922, 
Pretent :—Sir Norman Masleod, Kr,, - 
. Chief Justise and Mr. Jastice Shah. 
KALYANCHAND GOPALOCHAND 
QUJARATI—-Acocsep— 
APPLICANT TE E 
versus i 
EMPEROR-—O»rrosirra. Рават, L 
Arms Act (XI of 1878), з. |\9—Marriage processiow 


Public I UAE gun without license 
Offence, z , 


: pom was convicted under section 19 of the 
Arms Act for carrying a gun in а marriage procession, 
Under the terms of the license, the licensee was 
forbidden to take the gun toa public assemblage, and 
it was contended that a marriage ‘procession was not 
such an assemblage: 


Held, that the conviction was justified, ав the 
marriage procession was 5 public assemblage, be. 
cause the moment such а procession emerges fron 
private premises and goes down the public street, 
it fs open to the public to join the procession, 
and the procession becomes а public assemblage, 
£p. 728, col. 1] - 
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Applisation for revision of the order of the 
First Class Magistrate, Yeola. 

Mr. A, Q. Desai, for the Applicant. 

JUDGMENT. 

Macteop, О. J.—Thisis an application in 
revision made by the petitioner -who was 
eonvioted by the First Class Magistrate of 
Yeola under s: ction 19 of the Indian Arms 
Ac} twhish provides a- penalty for the offenee 
of going armed in contravention of the 
provisions of sastion 13. Section 13 direeta 
that no person shall go armed with any 
arms excapt under a licanee and to the extent 
and io the manner permitted thereby. 

The accused is not a licensee, but his 
cousin handed over the gan for which he 
held a lisense to the acsussd while proased- 
ing in a marriage procession. The acosused 
firel some shots during the prosession, with 
the result thatsome persons wera aciidental- 
ly- injured. It is conteaded that the lisanse 
permitted the lice:se3 to go armed in the 
marriage prosession, Olauss 4 of the license 
reada as follows :— . 

The lisessze ог any retainer asting 
under this lisanse shall not go armel with 
avy arms eovered thereby otherwise than 
in good faith for tha purpose of sport, 
. protéstion or display, and save where he is 
spesially authorised in this behalf in any 
Presidensy town or Rangoon by the Commis- 
- sioner of Polica or in any other plase.by the 
Distriet Magistrate or Sub-Divisional Magis-' 
trate spacially empowered by the Lozal Go- 
vernment to grant licenses, he shall not take 
any euch arms toa fair, religions procession ог 
other public assemblage.’ 

The argament is that-a marriage prc- 
sessionis nota public assemblag3, bat it 
is elear from tha. terms of the elansa that 
a religious ргозөғв:оп is волзійегеі a publie 
assemb‘age, and, therefore, the suggestion 
that bseause a procession only aonsists of 
persons of a particular parauasion, ог of 
persons invite] toa partitu'ar caremony, 16 
is not a public assemblage, oannot ba aacept- 
ei. When & marriage procession emerges 
from private premises and goss down tha 
publis etree‘, then it is opea to the 
publie to join the proosssion, and the marcige 
prosession besomes a publis assemblage, It 


seams to me, therefore, that the Magistrate’ 


was right in eonvicting tha petitioner under 
section 19 of the indian Arms Ast, The 
&pplieation is rejeeted, 
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Saan, J.—Iagveo. It may ba that on 
this particular ossasion tha gun was taken 
by the &pplicant merely for the purpose of 
display but even then I think that under 
the terms of the license, unless ha is specially 
authorised, hs is prevented from using it 
even for that purpose in a public assembl- 
age. It may be that this was quite innocently 
done for mere display as it is sometimes done: 
but whether thatis in sesordanee with the 
terms of a particular lisense or not, must 
be deeided when the point is raised. It 
is alear on the terms of this  lisense 
tbat he c.uld not do it in а marriage prosession 
whieh was in the natare of a publie assemblage 


without contravening the terms of the 
license, 
у, C, А. 
à * Application rejected, 


LAHORE HIGH: COURT. 
Oriuinat Revision Petition No, 1145 OF 
1921. 

February 3, 1922. 

Present :—Mr. Jnstise ‘Martineau. ^ ` 
TARA OHAND— Асосвкр —PETITIORER 
versus 
EMPEROR—RESP?OXDENT. ` 
Criminal Procedure Code (Act V of 1898), 3. 416 — 
“Such Court” meaning of—Court of Subordinate Judge, 

whether permanent Court. 


The use of the words “such Court”? in section 476 
of the Criminal Procedure Code makes it clear 
that the Court empowered to take action under that 
section is the same Uourt before which the offence 
has been committed or under whose notice the 
offence has been brought in the course of a judicial 
proceeding. [p. 724, col 1.] 

The Court of a Subordinate Judge is a permanent. 
Court. Therefore, a Subordinate Judge is competent 
to continue an enquiry under section 476 begun 
by his predecessor..[p 724, col. 1.] ' 

Muhammad Ishaq v. Mugim- ud-din, 19 Ind, Cas. 178; 
7 P. Б. i913 Or, 14 Or. L, J. 178; 207 P. L. К, 1918, . 
dissented from. 

“Phina Singh v, Empfess, 25 P. R, 1889 Or referred 
to, a Pe 

Petition under sestion 439, Oriminal 
Proeedure Code, for revision of an order of 
the Sessions Judge, Amritsar, dated the: 7th- 


June 1921, affirming that of the Subordinate 


EH 
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Judge and Magistrate, First Olass, Amritsar, 
dated the 5th Novamber 1920. 
Mr. yhamair Ohand, for the Petitioner. 


JUDGMENT. —The question in this appli- 
. sation for revision is whether Sheikh Ali 
Muhammad, Subordinate Judge of Amritsar, 
ів sompetent to eontinus an inquiry under 
‘gestion 476, Oriminal Prosedure Code, com- 
mensed by his predecessor, Lala Suraj 
Narair, regarding an alleged resistanea by 
Tara Chand to the execution of a decree. 

It is elear from the use of the word 

“sash Court” in sestion 475 that the Court 
empowered t» take action under that sostion 
is the trame Court before which the offense 
has been committed or under whose notica the 
offence has been brought in tha aourse of 
[1 judieial proseeding, and Mr. Shamair 
Ohand on behalfof the petitioner soatends 
that the Court of Sheikh Ali Muhammad 
is not idert/cil with the Court of Lala Suraj 
Narain, relying on Muhammad Ishaq v. 
Muqim-ud-den (1). In that case Beadon, J., 
applying to the Court of а Subordinate 
Judge the same argument whieh Plowden, J., 
had applied in Phina Singh v. Empress (2) 
to the Ocurt of a Magistrate of the First Olase, 
held that the Court of a Subordinate Judge 
was not а psrmanent Court with a perpetual 
.Büeecsiion of Judges, and thas the Oourt 
„presided over by'any particular Sabordinate 
"Judge was not identical with the Oonrt 
^ présided over by the Judge who sueseeded 
hib, Withall гевреві' I venture .to differ 
from this view. 16 is true that thera may 
be ‘more than one Subordinate Judge in & 
distriet, as there is in Amritsar, and that the 
Oourt of one .of the Judges might at any 
time eenss to exist if he were transferred 
andi no one sent to replase him, the work 
of his ‘Court being made over to the 
Court of another Judge. But I sannot 
see how the fast that the Court is nota 
permanency, bat may at any time be abolish- 
ed, aífests the question. The theory that 
every time one Subordinate Judge is transfer. 
red and another takes his place the Court 


over whieh the former presided senses to exist 
and в new Oourt is created, appears to me very: 


far-fetehed, 


(1) 19 Ind. Cas. 178; 7 Р, B, 1918 Cry 14 Or. L, J.. 


178; 207 P. L. В. 1918. 
. (2) 25 Р, Б. 1889 Cr, 
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In my opinion the Court of Sheikh Ali 
Muhammad is identiss] with the Court of 
Lala Suraj Narain, whom he snuesseded. I 
hold, therefore, that he is sompetent to oon- 
tinue the inquiry begun by his prede- 
cessor, and I dismiss this applioation. 


Ж.К. 
Application disz tesed, 


ALLAHABAD HIGH COURT. 
‚Овгм:наь Аррка1 No. 343 cv 1922, 
May 3', 19.2, 

Fre:ent: Mr. Juatiee Lindsay 
вод Mr. Justiee Kanhaiya Lal, 
CHHIDDA—Accossv—AprEe: LANT 
VETLUS 
EMPEROR— REAPONDENT, 


Murder—Accused seen last with the deceased—No 
direct or circumstantial evidence—Acquitial, 


Acoused was charged with murder and the only 
evidence against him, was that he was seen last. 
in the company of the deceased at about f o'clock | 
in the night and, that when the body of the'deceased 
was discovered "the next morning, he was unable 
to give any explanation about the cause of the 
death : 

Held, that in the absence of other, evidence, 
circumstantial or direct, tending to “show that 
he was concerned in: the crime, the acéused was 
entitled to an acquittal. [p. 726, col. 2.] . 

Oriminal appeal from an order of the 
Sersions Judge, Bulandshahr, 

Mr, 8. №. Varma, for the Appellant, 

Mr. Laltt Mohan Banerji, (Government 
Advoeate), for the Crown. 


JUDGMENT.—The appellant in this case 
is a chamar named Ohhidda whose age is 
given as thirty years. He has been eon- 
victed in the Court of the Sessions Judge 
of Bulandshahr on a sharge of having murder. 
ed Ram Prasad on the night of the 7th-8th 
Desember 1921. 

Several other aesused were‘ put’ on their 
trial in the Sessions Court along with the 
appellant Chhidds. These, however, were 
asquitted. 

The deseased mar, Ram Prasad, lived in 
the same village as the aesused, namely, 
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the village of Dhakar, which appears to be 
a place of sonsiderable s/z3 situated slose to 
the town of Kharja, 

Ram Prasad was a Brahman and а number 
of witnesses in the «ace describe him aa 
having been a man likely to give trouble 
in the village. They speak of him as haying 
heen sarkash (aggressive). 

Briefly put, thestory for the proseeution 
is that late in the evening of the 7th of 
December 1:21 Ram Parsad left the village 
with the acsused Ohhidda. 16 is stated by 
Ram Prasad’s mother that: Ohhidda took 
Ram Prasad away on the pretert of cutting 
some Babul trees near the Canal Dis. 
tributary. 

Ram Prasad was never seen alive again. 
Early the next morning his dead body was 
found on the Railway line whieh runs at 
some little distaros from the village. "Tbe 
bady had bsen laid aaross the rails and had 
been eut right in two by a passing train. 


There is no evidenee on the record to 
show.who was the firs& person who made 
this dissovery.. We find, however, by a 
referenee to the papers in the case that the 
body waa diasovered by a pointsman, named 
Balwakund, who has not been salled as a 
witness. The discovery was made in the 
very early houra of the morning and the 
Station Master apparently madea report to 
bis superior offiser, saying that a man had 
been 1un over. 

The mother of the dessased man is a 
woman named Musammat Ohandania, and 
from her evidenee it appears that when her 
son failed to reíurn on the night of the 
7th of Desember last, she beeame alarmed. 
She went to the house of the headman, 
Dabi Singh, who instrueted her to go and 
ask the accused Ohhidda what had happened 
to Ram Prasad. Нег atory is that she went 
to Chhidda at about midnightand that the 
latter told her that Һе -had' parted sompavy 
with her son and that he must be sleeping 
out somewhere. 

Musammat Ohandania.then wentto Khurja 
where she communicated the news to another 
son of hers named Chimman, who made 
a report at the Khurja Poliee station at 
8-60 in the morning. In this герогё it was 
stated that Ohhidda bad taken away Ram 
Prasad the:nightbefore and that Ram Prasad 
had: not yet returped, i? se, М 
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Meanwhile, the names cf four persons wera 
mentioned, it being alleged that they had 
murdered Ram Prasad. 

The Police took up the inquiry but after 
some investigation had been made, the Sub. 
Inspector. came to the eonelusion that the 
matter was one for the Railway Police. The 
papers were aesordingly sent to the Railway 
Poliee, A Sub Inspestor of that branch of 
the Poliee made some inquiry and then 
returned the papers to the Civil Police. 

Eventually, it appears that the Polise sent 
up areport to the Magistrate, saying that 
there was no case, and Chhidda was dia. 
sbargel. 

In the beginning of Janusry a eomplaint 
was made in Court by Ram Prasad's widow 
and an inquiry was again opened which 
led to the sommitmoent of Ohhidda and 
others to the Sessions Court, as has already 
been mentioned. 

A grest deal of the evidence which was 

produced at the trial in the Sessions Court 
has been rejeeted by the learned Judge, 
end we think rightly. There вап, wə think, 
Ъз mo doubt that, from the time the death 
of Rim Prasad was discoverad up to the 
time when the -ease wastried out in Court, 
a lot of evidenee had been probably 
umanufastured for the purpose of bringing the 
murder hems £o the accused, 
, In snbstanc-, all that bas remained of the 
ease in the Court below is that the Judge 
has believed that on tbe night of the 7th 
December tbe decaared man, Ram Prasad, 
left the village іп вошгапу with the aecased 
Chhidda. 

As to this we think there can te no 
reasonable doubt, for there is on the record 
the evidenee of a number of witnesses, who 
were sitting at a choupol in the village at 
about 8 o’closk on the night of the 7th 
Deeember, and these people insluding the 
headman all say that tbe accused Chhidda 
«ame up to the chaupul and said that ha 
hed business with Ram Prasad and went away 
with Ram Prasad, 

Nor do we think there is any reasonable 
dcubt regarding *the truth of that part of 
the prosecution story deposed to by Mus.m- 
mat Obandania, namely, that the accused 
came to the house with Ram Prasad and then 
went away with him. Mvsammat Chandania’s 
statement is that Ram Prasad had his meal 
before he left in company with the accused, 
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Apart frem her statement we ` have the 
fact that the posi mortem examination revealed 
that the stomach of tbe deceased man con- 
. tained half digested food, a fact which 
leads us to believe that Ram Prasad саша 
by his death some two or three hours after 
he had left his home. 

. Beyond this eviderce there is really no- 
thing more upon whieh reliarca ean be plased 
exsept the statement made by Musammai 


Ohandania that at about midnight of 7th ' 


Desember she went to make an ivquiry from 
Ohhidda regarding what had happened to 
her son. This fast is admitted by Obhidda 
himself. The evidenee of Matru and Kunni 
stands largely diseredited. 

As regards the eause of death we think 
there san be no doubt that Ram‘ Prasad 
was murdered before his dead body was laid 
on the Railway line. The medical evidence 
on this part of. the ease is qaite воп. 
vineing and goes to show that the deceased 
man had ben probably killed by spear 
wounds. it is shown that there were punc- 


. tured wounds in the region of the ribs 


and that the right luig had bsen pierced 
in two plases. There was also evidence to 
show that several ‘ribs had been brokeo, 
and reading the medieal evidenee as a 
whole, there ean be little doubt that these 
injuries must have been irflieted before 
death, We may mention that the body, 
when it was discovered, had been eut in 
two by the passing of the train. 

We do not deem it nesessary to refer 
to those portions of the evidense  whish 
the learned Judge has rejeeted, showing 
that the aseused and others had been seen 
in the neighbourhood of the Railway sarrying 
a heavy body on a charpoy; all this bas 
already been disposed of by the learned 
Judge of the Court below. 

-The question is, therefore, whether, given 
the fasts as we have stated them. the Court 
below was justided in holding that Ram 
Prasad was murdered by the assured 
Chhidda and others, 

On his findings the learned Judge was 
satisfied that no other eourro was open to 
‘him’ than to eonvic*. In other words, he 
found that ib was proved that  besause 
Ram Prasad and Chhidda had been  seea 
together at about 8 o’closk in the evening 
and beeavze tse dead body of Ram Prasad 
had b:en dissovered the next morning and, 
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further, that no explanation had been given 
by Chhidda regarding the death of Ram 
Prasad, therefore, Chhidda must ba deemed 
to have taken a part in the murder, Wa 
sra not able to ascept this sonolusion. In 
the absenee of other evidenee, sireurstan- 
tial or direst, tending io show tbat the 
aceused was eoncerned in this srime, we 
think that he is entitled to an sequittal. 
We lave litile doubt from what tbe 
witnesces have stated in this case that Ram 
Prasad was a person who was by no 
means popular in the village and we have 
further little doubt that he must have been 
murdered by some of his enemies on the 
night in question. But we are not prepared 
to draw the conelusion that, because the 
aecused Chhidda was last seen in: the 
eomp&oy of Ram Prasad at about 8 o'eloek 
at night, Chhidda must nesessarily be 
eonsidered to ba ona of the persona respon. 
sible for Bam Prasad's murder. We must, 
therefore, allow the appeal, set aside the 
aonviotion and sentense . aud we do so 
aceordingly. We direct that the aeonsed: 
Obhidda be asquitted and released. 


N, н. 
Conviction set aside, 


LAHORE HIGH COURT, 
Ormiaat MISORLLANKOUS Petition No. 129 
оғ 1921. 

February 6, 1922. 

Present :—Mr. Ju siu Abdul Qadir. 
QAMAR DIN— PETITIONER 
versus 
EMPEROR – Кечрочрямт, 

Criminal Procedure Code (Act У of 1898), ss, 87, 
119, 11x, 123, 403—A pplicabiity of s, 7—‘Absconder, a 
who is—Security required for period longer than one 
year—Fatlure to furnish security ~Procedure—Appeal 
—Reference to Sessions Judge. 


Action under seotion 87 of the Criminal Procedure 
Code can be taken only when а Court has reason to 
believe that any person against whom a warrant hag 
been issued has absconded or is concealing ‘himself 
во that such warrant cannot be executed, A person 
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however, who files a petitlon against the order 
issuing the warrant and takes steps to procure an 
-order of a superior Court that he should be allowed 
to remain on bail after such warrant has been issued, 
сап neither be said to be absconding nor concealing 
himself. [p. 725, cols 1 & 2.] 

The provisions of section 128, Oriminal Procedure 
Code, are clear on the point that if seourity is not 
furnished and seourity for a period of more than 
one year has been ordered, the case must be referred 
to the Sessions Judge, who alone is empowered to 
pass orders under that section for the imprisonment 
of the person who has failed to furnish security, 
[p. 727, col, 2] 

Obiter — Though section 406, Criminal Procedure 
Code, is so worded that an appeal may be preferred 
under the seotion to the District M agistrate in every 
case by any person ordered to give security for 
good behaviour under section 118 by a Subordinate 
Magistrate, yet ordinarily it seems that the section 
is meant for cases in which a reference to the 
Sessions Judge is nob necessary, i.e, where a man 
has been either ordered to furnish security for one 
year or having been ordered to furnish seourity for 
more than a year has furnished it and wants to 
appeal [n such cases he would go tothe District 
Magistrate in appeal and there would then be no 
reference to the Sessions Judge, who could deal with 
such cases only ав;а Oourt of revision. [p. 727, col. 2; 
P 728, col. 1.] 


Petition, unler restion 439,; Oriminal Pro. 
eedure Code, for esneellation of the non. 
bailable warrants for the arrest of the 
petitioner issued by the District Magistrate, 
Lehore, 
tember 192]. 

t Mr. J. G. Seti, for the Petitioner. 
8 The Assistant Legal Hemembrancer, for 
the Respor dent, 


OBDER.—Qamar Din, the petitioner, 
was ordered by tbe Sub Divisione] Magis- 
trate, Karur, to give sesurity of Re. 10,000 
for three years under section 110, Oriminal 
Peocedure Code. He failed to furnish 
security and the «ase was referred to the 
Sessions Judge, Lahore, under section 128, 
Criminal Procedure Code, and the petitioner 
was detained in Jail by the order of 
the Sub Divisional Magistrate. The learned 
Sessions Judge sent the ease Баек to the 
Sub Divisional Magistrate: for  resording 
defense evidence and ordered the petitioner 
to be released on bail. . When the ease 
came up again before the Sessions Judge 
he informed the petitioner that he was 
entitled to file an appeal io the District 
Magistrate, under sestion 403, Oriminal 
Procedure Oode. If the result of the 
appeal went against the petitioner the case 
was to come up before the Sessions Judge 
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again for a decision of the references under 
Saetion 123, Criminal Proosdure Code. The 
petitioner accordingly filed an appeal in 
the Court of the District Magistrate, 
Lahore, which was heard on the 5th of 
August 1921, but orders were reserved, 
no date ‘being fixed for their &anouneement, 
On the 9th Angust, however, the learned 
Distrie& Magistrate rejected the appeal and 
issued nob. bailable warrants for the attend. 
anse of the petitioner “tor furnishingsecuriby", 
When th3 petiioner learnt thai поп. 
baila! 13 Warrants had been issued againat 
bim he made an &pplieation to the.Sessiona 
Judge, which was decided оп the 24th 
August, the orders being that the applicant 
shoull be allowed to remain on bail on 
ihe s carity already given Bui in spite 
of this order fresh non-bsilible warrants 
were issued on the 3rd September 1921, 
and on the 13th October 1921, an order 
purporting to be under section 87, Orimi- 
nel Procedure Code, was passed to the 
effest that а proelem:tion be issued for 
attaching the proparty of the petitioner, 
A proclamation was issusd on the 15th 
October ordering the petitioner to appear 
on tke 35th November, But before that 
date the petitioner's property was attashed on 
the 6:h November 1921. The petitioner bas 
filed a petition for revision against the 
orders of the District Magistrate issuing non. 
bailable warrants and attashing hia property. 
Mr. Jai Gopal Sethi appears for the pe itioner 
and the ‘Assistant Legal Remembrancer 
for the Orown. I have heard them aod 
have come ts the conelusion that the orders 
in question cannot be upheld. 

The provisions of section 123, Criminal 
Prosedure Code, are elear on the point 
that if security is not furnished and 
sesurity for'a period of more than one year 
has been ordered, the css» must be referred 
to the Sessions Judge, wao alone is em. 
powered to pass orders under that sestion 
for the imprisonment of, the person who 
has failed to furnish &eeurity. This ease 
had been referred to the  Sessiond 
Judge under section 123, Oriminal Pro. 
eedure Code, and I think it was hardly 
necessary that this case should have gone 
in appeal to the District Magistrate, 
Though section 406, Oriminal Prosedure 
Oode, is so worded that an appeal may 
be preferred under this sestion to the 
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District Magistrate in every case by any 
person ordered to give resurity for good 
‘behaviour under sseticn 118 by а Sub. 
ordinate Magistrate, yet ordinarily, it seems 
that this sco ion is meant for eases in 
whieh & referercs to the Sessions Judge 
is rot neceseary, Фе, where a man has 
been either ordered to furnish sesurity fcr 
one year cr having been ordered.to furnish 
‘security for more than a year has furnished 
it.and wants to appeal. In such cases he 
wonld go to the Distr/ct Magistrate in appeal 
and there would then be no reference to the 
Sessions Judge, who could dea! with snch 
carea coly as a Ооргё of revision. There 
remarks are, however, made in passing and 
do not sffect the yoints in dispute before 
me. Ап appeal cou!d be preferred to the 
Dietiict Megistrate order rection 408, 
Criminal Procedure Code, as it is worded 
at present, ard was to preferred, The 
corte:t in this esse relates to the stage 
when the.appeal was decided, Ав we 
have teer, there waa ro date sed for the 
apncuncement of orders ard Qamer Din 
sould not Le expected to ba present on 
tte 9th August, when the orders were 
pessed, 1# his presence was required simply 
to terr the crders, tere wss apparently no 
reason to ruprpore. that he would not attend 


in order to hear them if summcned to do. 


s». Ee had, up to that stege, been apresrivg 
befrre the verions Ccurts that had dealt 
with Lis езге, There wes no justification, 
therefore, for iesning пор. bailable warrants 
at tke time. If his presence was required 
in order to tell bim that he must furn'sh 
sécurity, that was unnecessary becaute it 


was.known that he has already professed” 


himself rnable to do во; and tke sole 
question for desicion by the Sessions Judge 
was whether the petitioner should be im- 
priscned fcr failure to furnish security, if he 
fourd that there was material on the reecrd 
fcr upholding the crdér ав to ceeurity, 

In view of what has been observed above 
as yogards tbe imrroprie'y of the order 
iscuiug non-bailable warrants, it reed hardly 
Le eaid 
against ihe petitiorcr culminating in tbe 
attachment of*his property were поё ealled 
for. Aetion under seetion 87 вап be taken 
only wken в Court has 1eagcn to believe that 
ару perron врвїпє& whom a warrant has 
keen istered Les akecorecd er is erecaiiog 
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himself во tkat sush warrant eannob be 
exesuted. Bnt а man, who files a petition 
sgainat the order issuing tbe. warrant. and 
takes steps to proeure an crder of а tuperior. 
Court that he should be allowed to remain 
on bail after sueh warrant hes been issued, 
ean neither be ssid to ba sb sonding nor 
soncealing himself. I think it unnesessary 
to make gny further remarks as to sertain 
irregularities in tbe procedure adopted son. 
cerning the attachment оѓ property ete. Tha 
prosedure adopted throughout appears to be 
tared on some misapprehension as to the 
attitude of the petitioner, вой. in the: same 
way the petitioner seems to hava been somes 
wkat unduly afraid as to the treatment that 
he might reseive in ease he presented himself 
before tbe District Magi«trate, The learned 
Assistant Legal Remembraroeer, on behalf 
cf the Crown, admits bis inability to rapport 
tbe orders passed Ly the learned District 
Magistrate under the eireumstansees discussed 
above. . І, therefore, set aside tbose crdeis 
so that the non-tailable warrants issued 
agairat Qamar Din are hereby oarcelled and 
the attashment of bis property removed. 
He wil), however; appear before the District 
Megistrate, if ordered to do sc, to enable 
ihe latter to formally announse to bim tke 
order passed'in eppeal. He need nct; how. 
ever, be taken before the Distrist Magistrate’ 
in әокёсбу as the Sesrions Judge has allowed 
bim (о remain on bail whieh Бан already 
been furnished by bim. The record wil 
ten be sent to tbe Sersiors Judge for dis- 
pcsal of the refererae sescrding to Jaw. | 
2. E. 
Revision allowed ; |. . 
Oase remanded, 


ALLAHABAD HIGH COURT. 
` Сызма Revision No. 178 or 1922, 
May 31, 1+29. 
Present:—Mr. Justiee Stuart 
HASAN RAZA AND oTuERS—ACOOSED 
APPLIC AT8 
Р versus 
EMPEROR- Opposite PARTY. Я 
Practice—Oriminal appeal before Sessions Judgem ; 
Oase triable by Sessions Court—Committment, 
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When a Sessions Judge on appeal finds 
that the case against the accused is in 
reality one triable by a Court of Session, it is 
not open to him to modify the charge and alter 
the sentence. The proper course for him is to 
direct that the accused be committed for trial to 
the Court of Session on the new charge. 


Criminal revision from: an order of the 
Additional Sessions Judge, Gorakhpur. 

Mr. К:ғра Ram Dang, for the Applicants. 

Mr. R.. Malcomson (Assistant Governmert 
Advoente?, for the Crown, ; 

JUDGMENT. ‘fhe order of the Addi- 
tional Sessions Judge cannot be supported. 
The fasts are these:—The applicants ае 
alleged to have attacked the house of 
Lachman, to Бауз astanited several perscns 
there and to have stolen grain, On the 
fasts this was a ease of daeoity. triable by 
a Court of Session. The Police erronecu ly 
sent it uo as а sase tnier seetrons 
452 and 147 of the Indian Penal Code. 
The Magistrate aonvicted ‘on. those charges. 
The ‘Sessions Judge rightly found the cace 


io: be a ‘ease of dasoity but took a sourse — 


whish sannot Le supported. He shangad 
the cherzes into a charge under gestion 
395 of the Indian Penal Ocde and made 
eertain ‘alterations in the sentenc.s. His 
proper soursa was to hava direated the 
appallants to be committed for a trial on 
a, sbarge uader sec ion 395 of the Indian 
Penal Code, This must be done now. I 
set aside the sonvietions and sentenees and 
direat that the eppallants shall remain in 
custody and be eommitted to the Court 
of Sessions Judge of Gorakhpur (the 
Additional Sessions Judge having already 
expressed his , opinion on the merits 
eannot now hear, the ease) and be. 
tried on a charge undar section 395 of the 
Indian Penal Ocde to the. effest that they 


on the llith of December 1921, being 
more than five in number, did sommit 
dasoity at the house of Lachman in the 


village of Darandiah in the Basti Distriet. 
In the event of any of the appellants 
being found guilty, it will be.open to the 
Sessions Judge to eonsider, ia passing sen- 
tenge, the imprisonment which they have, 
already undergone. 
К. N, А 
Order modified. 
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LAHORE HIGH COURT. 
Oriminat Revision Permios No. £327 ОР 
1921. 

January 17, 1922. 

Present :— Mr. Jastica Harrison, . 

KARAM SINGH asp oranes—Convicts—= . 

PETITIONERS 
versus 
. EMPEROR – Кезрочрянтч, 

Penal Code (Act XLV of 1860), ss. 147, 855 — 
Offences committed in same transaction—Separate 
sentences, legality of—Criminal Procedure Code (Act 
У of 1898), 8.106 (8), order under, whether can be 
passed on appeal from order of Second Class Magistrate, 


In order о carry ont a sentence imposed by a 
private panchayat upon the complainant, the accused 
blackened the covaplainant's face and made him ride 
a donkey round the village. They were convicted 
of offénces under sections 147 and 855 of the renal 
Code and separate sentences were awarded in res- 
peot of each offence : 

Held, that the.aots committed by the acoused 
formed part of the same transaction and that, there- 
fore, separate convictions and separate sentences 
under section 147 and section 866 were illegal [p. 
730, col '.] . 

An order requiring security under seotion 108 
(3) of the Criminal Prccedure Code cannot be passed 
by an ‘Appellate Uourt in an appeal from an order of 
a Second ulass Magistrate. [p 730, col. 1.] 

Lal Khan v, Emperor, 41 Ind, Oas. 852; 5 P В, 1918 
Cr; 19 Ur. L, J. 386; 185 P. L, Б. 1918, followed, 


Petition, under sec ion 439, Criminal Pro. 
eedure Code, for revision of an order of the 
Distriet Magistrate, Jullindur, dated the 
94st September 1921, modifying that of the 
Honorary. Magistrate, Sesond Olass, РЫ] 'алг, 
District JnJlunadur, dated the 22nd August 
192!. 

Mr. Bhagat Rim Pur?, for the Patitioners. 

. Mr. Aziz Ahmad, for the Gsvernmant 
A3vosate, for the R3spondents. 

JUDGMENT.—Tho fasts as found to be 
established in this сазе are that ona Kartara 
was found guilty by a panziayat of having 
entieed away ва married woman, and was 
sentenced to pay s fine or in default to have 
hia faee b'askened and to ride round the 
villaga.on а donkey. Нз eseaped, He waa 
eauzht вош days later, was confinod in a 
hoase by the present nssussd, had his fase 
bliskened and was made to ride a donkey 
round а village, Tne Magistrate, who tried 
the ease, found the accused guilty under 


` gestions 147, 342 and 504, Indian Penal Осе, 


and а saparate вепёепзв wa: passed under 
each sestion, On appeal the Distrist Magia- 
grate upheld the gonviction under section 


950 


147, quashed the eonvietion under sestion 342, 
altered..the third convistion to one under 
gestion 355 and passed separate sentenses both 
under section 147 and sestion 335 to ran eon- 
Beoutively, He also passed 
under ``ззоЧоп 103 (3), Oriminal Pio 
eodure' Oode, and ordered each of the aeoased 
to execute a bond fora perio of three year. 

On revision it is urged that a'l the aste 
eommitted formed part of one and the same 
transection, The sentence had been passed 
by the panchayat and the offence committed 
by the acsused consisted of foreibly carrying 


out that sentenee. ‘It is, therefore, eon'ead.: 


ed that no separate offenses had been com- 
mitted under sestions 147 and 355, iaasmuch 
as the only object in ostshiog the com. 
plainant and confining him ‘until a donksy 


sculd be prosured was part and pareil of' 


eompelling him to obey the ordera of the 
panchagat. 


sentences shculd not have been persed 
and are illegal. 1 uphold ‘the con- 


vietion under section 147 and eaveel that’. 


under gestion 355. 


As to the order under section 105 (8), 


Criminal Prosedure .Oode.. As pointed out 
in Lal‘Khan v. Emperor (1), this order was 
illegal and ulira vires, inasmueh as е Tris] 
Court!'was that .of a Saeond Olass.and not 
that of a First Class Magistrate. 

‚Тыв view of the law agrees with that 
taken.by the Caleutta High Court and $lso 
with several previous decieions of the Puajah 
Ohief Court, and although a different view 
has Ъсөп taken by otber High Oourts the 
position in this Province is quite clear. М J, 
therefore, set aside the order demacding 
seourity under.:seetion 10> (3), The. result 
is that..the acsused will be released im- 
mediately. · · "à 

' Z, Е. 

Ў Revis.on allowed. 


4 


(1) 44 Ind, Cas. 352; 5 P. Ry 1918 Or; 19 Cr. L. J. 
386; 185 P, L, В. 1918. | 
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an order 


This contention іе, I think, quite’ 
sound ard I, therefore, find that separate ` 
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CALOUTTA HIGH COURT. 
: Crvit Révistos No. 18 оғ 192). 
: | August 30,1920. ` 
Present : Justice Sir N. R. Ohatterjea, K tu 
and Mr. Jastica Cuming. -> : 
BHOLA МАТН KHANRA AND OPHERS — 
7 PETITIONERS 
` versus 
‘PURNA OHANDRA BANERJRE: 
ANDOTBERt—O PONTE: PARY 
Criminal Procedure Code (Act V of 1893), s. 195— 
Proceeding for sanction taken in Oivil Court--Court, 
whether has power to give costs. Я 


The powers of the Civil Procedure Code as to costs 
cannot be imported into a criminal proceeding 

Mahomed Dustagir Sahib v Mahomed Karimuddeen, 2 
Weir 196, Bishen Das v. Rahmat Khan, 28 Ind. Cas. 
329; 6 P. R 1916 Or; 60 P. W. B, 1916 Cr; 16 Or. LJ, 
28!, relied upon. 

A proceeding for sanction under section 195 of the 
Criminal Procedure Code, though .taken in.a Civil 
Court, relates to a criminal matter and the Court has 
no power to give costs as there is no provision in 
the Criminal Procedure Code for awarding costs in 
such a matter, ` 


Babus 525 Ohander Palit and Sachindra Nath 
Basu, for the Petitioners, : 

Babu Arurba Ohandra Mukherjee, for the 
Opposite Party. · . 

JUDGMENT.—The petitioners before пз 
have been directed to pay вовів : in a 
proceeding by whitch the lower App llate 
Oourt revoked the sanction obtained by the 
petitionera to prosecute cartain- persons, 

The petitionera applied for sanction to 
prosecute three person». The Court of first 
instance disallowed the application in respect 
of two, and granted sanction in гөзрөз of 
ore of tham. On appaal, the sanstion was 
revoked by the lower Appellite: Court but, 
as ‘stated above, in doing so that | Court 
direct:d.the petitionera to pay costs. 

Section 195, Oriminal Procedure Code, does 
not provide tor awarding c:sts anl'we do 
not find any ‘other provision in the Grimi- 
nal Procedure ‘Code for awarding costs in 
cuch a matter. eg : 

On the other hand, our attention has 
beeen‘ drawn on behalf of the petitioners 
to two eases —ons in Weir’s Oriminal Rulings 
Vol. 13, 4th Edition, 196 [See the oasa of 
Маћотві Dustagir Sahib v. Mahomed Karim. 
uddess (1)] іп whish Oolline, О. J., is 
reported to have held that the powers 
of the Civil Procedure Cole as to costs 


(1) 2 Weir 196, 
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eannot be: imported into a  eriminal pro- 
eseding, that the proseeding, though taken 
in a Civil Court, relates to а eriminal 
matter and was taken under the Criminal 
Procedure Code, and that the Oourt had 
no power to give ccsts under section 1965, 
Oriminal Prosedure Code. A similar view 
appears to have been taken iu a sase in 
ihe Puniab Ohief Oourt. [Bíshen Das v. 
Rahmat Ekan (2) ] 

We agree in the view taken 
es938 and ascordingly set aside the order 
as to costs passed by the lower Appellate 
Court. 

B, N. 

Order set side. 


(2) 28 Ind, Сав. 329; 5 P. R, 1915 Ог; 60 P. W. 
В. 1915 Or; 16 Cr. L, J, 281. 


LAHORE HIGH COURT. 
Cmuisap APPEAL No. 210 or 1921, 
June 10, 1921. 

Fvessnt . —Mr. Justice Moti Sagar, 
OHANDU SINGH. AND ANOTBER— 
OONVICIS— APPELLANTS 
veréus 


EMPEROR— RESPONDENT, 
Penal Code (Act XLV of 1860), ss. 366, 394— 
Abduction—Intention—Inference— Robbery and abduc- 
tion—Separate convictions. 


The intent with which a woman is abducted or 
kidnapped is more or less & matter of inference, 
There may be some cases in which the matter is 
capable of direct proof, but. very generally 
one has to infer from the circumstances of the 
cage and the subsequent conduct of the accused 
as to what was the intention with which the kidnap. 
ping or the abduction had been brought about, 
: In such cases it is for the accused to explain 
away the incriminating circumstances and to prove, 
that he had по improper. or sinister object in view, 
Гр. 733, col, 2.] З ; 

Where & woman going peaceably with her hus. 
band onthe road is robbed of her ornaments and 
then carried off to а distant village and ig: kept. 
corfined in a house to which no other person could 
have access except the accused, the only inference 
that is possible is that she was carried off with the 
object.that she. may be forced or seduced to illicit 
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intercourse, and itis for the accused to. prove that 
they had some other object in view, [р, 733, ool. 2; 
p. 7:4, col 1.] 

Where a woman is first robbed of her ornaments 
and is then carried off, the abduction although 
immediately following the robbery is no part of 
that offence, it not being necessary to complete the 
offence of robbery that the woman should also be 
abducted. In sucha case separate convictions and 
sentences of the accused under the two offences ara 
right and proper. [p. 784, cols: 1 & 2.] 

Oriminsl appeal from an order of the Ma- 
gistrate, First Clars, Amritsar exercising en- 
hane:d powers under seetion 30, Criminal Pro- 
edure Code, dated the 81st January 1921. 

Dr, Nand Lol апа Lala Hasrbhajan Dos, for 
the Appellant. 

Diwan Khilunda Ram, R. S., Public Pro- 


seoutor, for tbe Respondent, 


JUDGMENT —The three appellants, 
Obanda Singh, Mangal Singh and Lewa 
Singh, have been found guilty of highway 
robbery ond abduetion by Mr. Connor, Magis. 
trate, exercising enhansed powers under ces- 
tion 20 of the Criminal Prccedure Code, at 
Amritsar, and senteneed under seetions 394 
and £60 of the Indian Penal Oode to 
varicus terms of imprisonment, Chanda 
Singh kas been sentenced to seven years’ 
rigorous imprisonment under seetion 394, 
and to a further period of seven years under 
seaticn 366 of the Jndian Penal Code. 
Mangel Singh Fas been sentenesed to six 
years on the first connt, and to five years 
on theotber. Dewa Singh has been awarded 
aix years rigorous imprisonment altogether; 
five years’ under the first eharge and one year 
under the secord вһа рө. In each esse the 
sentences аге fo run eonsesutively, 

The material fasts necessary to under. 
stand the story for the prosecution are 
brie fly ав follows:— Ram Das, the complainant, 
is а Brabmin of. Mavza Patti in the Kasur 
Tahril, and Musammat Vidya, his wife, ia 
a girl of about 19 years of age. On the 
morning of the 26th September last both 
of these rpertons set out on foot from their 
hone for the village .Kot Mahmud Khan, 
When they were nearing the village Nandpore 
at ebont 9.80 s they were overtaken 
by the three ёопуісёз who wers armed with 
dangs and chhavis. About half a mile further, 
the three sonvicis anddanly same out of a 
cotton erop, and one of them attaeked Ram Das 
with a.chhatz. Ram Da: was thrown on the 
ground with a piece of oloth twisted round 
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his nesk, and robbed cfall the cash and 
jewellery whieh he had in his. possession, 
He was told to keep quiet and not to raise 
an outery or he would be killed. In the 
meantime, the other two culprits forsibiy 
éarried off his wife and‘ robbed her of all 
the. ornaments and the jewellery which she 
had on. her person, the was then eonsealed 
in а maizo crop whish was growing elose 
by to await the arrival of a mare to fetch 
whieh one of the eulprits had in the meantime 
been despatched, As there was some 
delay in the arrival of the mare, the two 
men who were left insharge of the woman 
did not think it advisable to wait any longer, 
and marched her off ucder threats of taking 
her life At ab ut midnight they arrived 
at а village ealied Dhariwal where the woman 
was put into a house and here she remained 
“till cesened by the Polise and her husband 
tbe following morning. 

. After the evlpriis had left, Ham Das 
raised ап outory and with the help of some 
persons made a searsh for his wife in the 
neighbourhood, but was  unsueeersful in 
traeing her, He then wert.to the Sichali 
Thand, and reported the matter to the 
Poliee, In this report he gave a full de- 
séription of bis assailaris, whieh tallied in 
almost all respeets with the dssoription of 
the acensed subsequently apprehended rni 
identified. It appears that while the report 
was being resorded, one Sri Ham, Head- 
Conatàble, was present, and'on hearing the 
description given һу the eomplainant of a 
tall black man as onecf the eulprits, be 
at oncs süspeeted Chanda Singh of Chau. 
dhriwala, a restristed habitual  cffender 
and an atssonder in a murder case, as being 
eoncerned in this erime. Investigation was, 
therefore, atarted by the Polies, who at first 
proseeded to Chaudhriwala. After cbtain- 
ing some information at that plase, the 
Polisa went to a place called Kairon, where 
they learnt that a manon a very fast mare 
had passed the village that day and 
returned the same évaning at dusk. This 
confirmed the suspiciors of the Poliee, and 
they proeseded to the honseof Sunder Singh 
where they found a mare tethered. This 
mare was said io belong to Chanda Singh, 
and it was stated that the man who had 
ridden it that day was sleeping on the roof 
of the house. The Poliee, therefore, went 
фо the roof, and found a man sleeping on & 
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charpoy with a lathi under ths-head, and & 
chhavt blade in a haversack near the bed. 
The. man whose name was Dewa Singh. 
was at ones identified by Ram Das as one 
of the three assailants. After obtaining 
some usefal information from this mar, the. 
Polise proceeded to Dhariwal where they 
reashed in the morning. Оз reaching 
Dhariwal the Рова went to the house of 
one Kbudda Singh, brother of Mangal. Singh 
веспвед, whose name had been mentioned 
ty Dewa Singh, and surrounded his Һопав. 
Two men сата oyt of the house armed 
with chhatzs, but finding that they would. in 
all probability be overpowere?J, flsd to the 
roofs. Inthe meantime, the wife of Ram 
Das same out of the house, and rushed into 
her husband's arma, ‘The twosulpr:ts jump- 
ed down cn the other -side-of the 
house, were pursued by the Poliee and 
saught, Both of them were identified. by 
Ram Das and his wife as the remaining two 
culprits, The Polica learnt from Chanda 
Singh that he had disposed of the jewellery 
and sold it to one Surain Singh, в goldsmith 
of Nandpcre, Surain Sirgh was traeed 
out, and deposed to his baving purehased 
some jewellery from Chanda Singh, bnt 
taid he had melted it. He. produeed the 
gcli, and clio an entry in his baki dated 
the 26th September 1920, admittedly thumb. 
marked by Chanda Singh, showing that 
his statement with regard to the said purehase 
was eorrest, 

"This is in brief the s'ory as unfolded by 
the prosecution witnesses, That a robbery 
in, broad day light was committed, and that 
tke wife of Ram Das, eomplainant, foreibly 
earried off is bzyond dispute. Two questions: 
arise for the consideration of the Court:— 

1. Whether the evidenee on the  resord' -ia. 
suffieient to prove participation of the, повес 
in this erime, aud 

2. Whether а sonvistion under sec!ion 366, 
Indian Penal Oode, can be sustained in view. 
of the faet that. there is no direct evidence. 
on the record in proof of any  eriminal. 
intent on the part of the aecused. 

Now, with regard to the first.question it 
is to be observed that the conviction resta 
mainly on the evidenca of Ram Das andi 
his wife Musammat Vidya, both of whom 
have identified the aceused, and have deposed: 
to the latter having, eommitted the -essault. 
ard the robbery, I haye earefully read 
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their evidense, and hava no reason ta differ 
from the sonelusions at whieh the learned 
Magistrate has arrived. The robbery, as 
already stated, was eommitted in broad day- 
light, and the prisoners were arrested shortly 
after the oseurrence. The somplainant Ram 
Das and espesially his wife, Vidya, who 
remained with at least two of the accused 
‘for more than 84 bours, must have had 
ample opportunities to have seen their faces, 
and would in consequences have no diffienlty 
in identifying them. The evidence of 
Surain Singh and the entry in his baht 
thuomb-marked as it was by Chanda Singh 
himself leaves no donbt that some jewel. 
lery was disposed of by the latter on the 
£6th September 1920, the very day the 
robbery was committed, ада по satisfactory 
explanation bas been given by Chanda 
Singh as to how he same into pcssession of 
this jewellery. His statament before the 
Court that the Polise made him give ‘the. 
two thumb-impressions to the bahi entry 
when the mare in question in this ease was 
returned to hiscon is absurd, and has been 
rightly rejected by the learned Magistrate: 
Moreover, Ohanda Singh was admittedly 
arrested near the Dobariwal village, where 
the woman wasalso found, and it has not been 
explained how the woman eame to ba present 
in this village thal morning where she had 
absolutely -no friends арӣ  connestions. 
Hia explanation with respeet to himself that 
he was on his way to his village, and got 
‘out of the train at Boparai, and was on 
his way whenbe was arrested by some of 
his: enemies is false, and entirely: unworthy of 
eredit. The statement of Mangal Singh that 
the woman was not ‘in his house, but appear- 
bd from somewhere else is on the fase 
of it absurd, and no relianee oante placed. 
on this statement, Dewa Singh denies to his 
having been arrested at midnight with a 
ehhavt as stated by Sri Ram, the Head. 
Oonatable (P. W. No. 18) and states that he 
was arrested near & watersourse in the day 
near the village Kairon. In support of this 
story he has prodused two witnesses who’ 
have been disbslieved by the learned 
Magistrate, and after reading their evidenae, 
I have no hesitation in holding that the 
learned Magistrate was right in rejeeting. 
their evidense, In my opiaion the evidenee 
prodused slearly proves the partisipation of 
the prisoners in this crime, and there is no 
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reason to disbelieve it. Iaeeordingly hold 
that the guilt of all the three aceused 
has been fully established and that their 
convistion is fully justified under  restion 
394, Indian Penal Code. 

With ragard to the second question it 
has been contended that there is no evidenca 
on the record that Musammat Vidya wes 
carried of by the’ offenders with the 
intention of marrying her against her will, 
or of forcing or seducing her to illicit 
intersourss or that 16 was known to be 
likely that she will be so foreed or seduced, I 
do not вве any forse in this contention. There 
is no doubt that there are two ingredients of 
an offence under rection 366, Firstly, there 
must be a kidnapping or an abduction as defined 
in section 361 or section 262 of the Indian 
Fenal Code, and, sesondly, the kidnapping or 
the abduction must be done with the intent 
or with the knowledge or with the object that 
eertain thicgs will happen аз srecified in 
seation 366, That the woman was abducted 
by forse while her husband was being 
attasked and relisvel of his cash and jewellery 
cannot ba dispnted for a moment, The 
question I have to consider is whether sha was 
abdusted in order that she might bs foresd 
or sedused to illicit intersourse. Now the 
intent with whieh a woman is abdusted or 
kidnapped is mora or less a matter of 
inference. There тву, of. course, be some 
eases in whieh the matter is csrtainly capable 
of direct proof, but very generally one has 
to infer from the sizenmstances of the sase 
and the subsequent sondust of the accused 
aa to what was the intention with whish the 
kidnapping. cr the ‘abduction had been 
brought about. Again it must not be 
forgotten that the eircu mstaness of the ease 
whish though incriminating to outward 
appearances may yet be capable of a perfectly 
good and reasonable explanation, and may 
be fully eompatible with the innocenes of 
the accused, in sash eases 16 would be for 
the assused to explain away the incriminating 
ciraumstanees and to prove that he had no 
improper or sinister object in view. Tbe 
ciraumstances of the present ease are such 
that, in my opimion, no other inferenes is 
possible exeept that the woman was earried 
off withthe objeet that she may ba foraed 
or sedused to illiet intereourse, The woman 

- was going peaseably with her husband on 
the road, was robbed of all her ornaments 
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and jewellery, and earried off by force to а 
distant village where she was kept confined in 
a house $3 whish no other person could have 
any aseess-except the acsused themselves, The 
presumption is clear that sha was abdusted 
with the intent indicated above. Ifthe objeet 
was merely robbery, 16 was complets as sion 
as the ornaments had been removed from the 
person of the woman ; why should the woman 
ba then carried off P te the objest was to shut 
out evidence as to their having committed 
the robbery as suggested by the Counsel for 
the appeliant, why should the husband have 
been left alone and not carried off too Р There 
is evidence on the -reeord to show that the 
woman begged: the culprits to take her 
jewellery and to leave her alone but that they 
would not agree. While in the witness-box the 
. woman begged the Court not to question her 
as to what happened to her at nightin the 
house where she wes confined by her 
abductors. This was done in all probability 
to save her hononr and to avoid a scandal, 
but the inferenee is clear that the woman 
must either have been raped or subjeeted to 
some such indignities as a sensitive woman 
would naturally feel disinclined to mention 
before the publie. There ean be no doubt 
that the culprits had some other objest in 
view than mere robbery and that objest 
appears to be unquestionably the one I have 
above mentioned. It would have been, of 
eourse, quite open to the aesused, if they had 
admitted the abduetion to prove that they 
had sarried off the woman with some 
objest other than those spesified. in section 
£66, Indian Penal Code, but they have not 
dene so, They hava totally denied their 
presence .at the seene of the oesurrense.and 
have also denied the abdceticn. In my. 
opinion they are not stating the truth, and 
under the cirumstanses I have no. hesitation 
in holding that the offenae of abduction with. 
the intent above spesified has been fully 
brought home to the aesussd and that they. 
have been rightly eonvieted of the offence as 
defined in seetion 366 of the Indian Penal Code. 
Before eoncluding Í must refer to one 
other point raised by the learnad Counsel for 
the appellant, viv, that separate convistions 
undersestions 394 and 366 were bad im law. 


His sontention. was that abdustion which, 


immediateley followed the-robbery was a part 
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transaetion, and that consequently even if the 
assasad were found guilty there should hava 
been one convistion and noi two. tt: is 
suffisient to say in reply that the abduetion, of 
the woman was not part of the offense of 
robbary whieh was somplets as вэоп аз the 
eomplainant and his wife ha! been robbad 
of their jewellery. In order to complete the 
offenee of robbery it was not nesecsiry that 
the woman should also have .besn abdustad, 
and I fail to understand why the accased 
should not have been separately convicted and 
separately sentenced when they were found 
guilty of two distinos ssparate offenses, In 
my opinion the accused have been rightly oym- 
visted and the aantention raised by the 
Connsel for the appellants does not appear- to 
have any forog. 

I uphold the convistions and the ssntenoss 
awarded by the learned Magistrate and 
dismise the appeal. 


н, Б. Appeal disminet, . 
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LAHORE HiGH COURT. 
Ormsa Ravis:oy No, 1140 or 1921. 
January 23, 1922, 

Present :— Justioa Sir William Ohevis, Kr. 
DHANNA SINGH AND oTH£88— 
AcCcgBED—PRRTITIONERS 
versus 


EMPEROR —REPONDENT. 
Criminal Procedure Code (Act V of 1898), s, 199— 
Penal Code (Act XLV of 1860), ss. 494, 497, 493— 
“Husband of the woman,’ meaning of—Marriage. 


' dissolved before complaint, effect of. 


The words “the husband of the woman" im 
section 199 of the Criminal Procedure Code are 
simply intended to point to the particular person · 
who has the right to start proceedings in respect 
of the offences mentioned in the section, and a man 
does not dease tobe “the husband of the woman” 
within the meaning of that section merely because 
the marriage tie has been dissolved subsequent to 
the commission of the offence complained of In 
other words, the dissolution of the marriage tie does 
not take away from the complainant the right to 
lodge a complaint in respect of an offence com. 
et before the marriage tie was dissolved. [p. 786; 
col 2, 

Oase reported by the Sessions Judge, 
Hoshiarpur, with his No, 856 of 9th August 
1921, | 

FAOTS.— Bata, a Muhammadan by religion, 


has brought this eomplaint under sestions 


and parsel of one act, and that two asts were. ,498, 494 and 497 against four persons, Hindu 


go sopnested together as.to form really. one. 


Jats, for enticement of and adultery with his. 
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wife Musammat Nathi whom, he says, the 
ascuced Dbanna Singh and Indar Singh have 
married by chadarandas; and sonverted into 
Hinduism. 

The accused i in this ease plead that, as the 
sonversion to Hinduism is admitted by the 
sompliinant himself, his admission puts an 
end to the marriage and to the status of the 
F somplainant as в husband.’ He, tkerefore, 
eannotéome into Court. The lower Court 
has disàllowed the'objestion on the ground 
that the woman was the eomplainant's wife at 
the time the offenca was committed, and 
then Nawabzada Mirza Ibzaz ud-Din Abmad 
Khan, exereising the powers ofa Mogistrate 
of the First Olass in the Hoshiarpur District, 
by order dated 2nd July 1921, held that the 
complaint, under-ceatiors 498, 494 and 497 
of the Indian Penal Code, san prooeed against 
all the fonr accused. 

GROUNDS.—Tbe points for desision are 
two and I think they are very clear, 

Whether the conversion of the woman 
puts an end to the marriage tie, and, geaoríd- 
ly, whether, under thes sirsumstaness, the 
ease вап proeeed. 

On ihe first proposition the арй 
has not got any thing to say, The Muham- 


madan Law is very elear on this point, 


Seetion 88 (A) of Muhammadan Law by 
Wilson lays down that the effeet of either or 
"both of. the parties to & Muhammadan 
marriage renouneing the Muhammadan re- 
ligion i is to dissolye the marriage ipso facio 
во far as the British Courís are eonseerned, 
Similarly, aseording to Abüul Gant v. Ariz-ul. 
Нав (1) in Muhammadan Law the marriage 
ofa man who subsequently embraees Chris- 
fianity becomes ipso facto void notwithstand- 
ing ‘the re вобуегвіоп to Islam during the 
period of Idat, and the wife, in contracting a 
sesond marriage during such period, does not 
sommit bigamy under &estion 454, Indian 
Penal Code, This proposition of law is not 
sontested by tke somplainant’s Counsel or the 
Public Prosecutor. They, however, take 
their stand on the point that the somplainant 
was the husband at the time of the eommis- 
Bion of the offense: Sestion 198 of the 
Oriminal Proseduré Code is clear. No Oourt 
shall take sognizanee of an offence under 
section 497 or 498 of the Indian Penal Cods 
exeept upon a complaint made by the hus’ 


(1) 14 Ind. Cas. 641; 39 C, 409; 15 О, L. J, 268; 16 
Q. "T. N, 451 18 Cr, L. J, 257, 
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band of the woman or.in his absence by any 
person who had ваге of such woman on his 
behalf at the time when such offenco was 
committed. Itis nesessary, therefore, that 
the complainant should be the husband of the 
woman at'the institution of the suit, otherwise 
he has no locus standi to sue. The eomplain- 
ant quotes High Couri Proceedings. 26th 
July 1869 (2) and Imperator v. Nur Mahom: 

el’ (3) which are to the effect 
that the death of the husband does not 
necessarily put an end to a prosesution for 
adultery. This relates tothe death during 
the pendency of the case and not before its 
institution. The г веб of seetion 192, in 
my opinion, is that the marriage tie must be 
subsisting at the time when the suit is 
brought. otherwise if an abduetion takes placa 
and subsequently the husband divorses the 
woman he will still havea right to run in for 
498 on the plea that the woman was his wife 
‘at the time of the eommission of the offense, 
In' my opinion, the asoused’s sase is quite 
elear. I think ‘he would not have taken thia 
extreme step to move this Court on revision 
side but for some irregularities sommitted by 
the lower Court. The whole proeeedings 
show that the Magistrate has not brought a 
proper judísial mind to the trial of this ease, 
The woman ‘is ‘not one of the ascused. ‘A 
warrant of arrest was issued against her in 
the’ very beginning on a bail of Hs. 500, 
Subsequently, the seaurity of the aceused was 
allowed to remain the same but that of the 
woman, who was merely a witness, was 
enhaneed to Rs, 1,000. The order against 
her is to remain on bail and attend the Court 
till the wholeevidenee is recorded. A woman 
ia usually а witness and after her statement 
has been reeorded she is not detained in 
Court but in this ease the lower Court has 
given explicit orders that she: should attend 
the Court till the whole evidense is resorded, 
She appeared on the 2nd April and was 
ealled upon to furnish bail of Rs. 1,000, Her 
statement was reeorded in whish she asserted 
herself to be a Sikh and the ease was ordered 
to be taken up at Talwara. Тһе instruetions 
of the High Oourt are that in eases wherg 
women ard  eonserned, 4 &, where their 
attendanse is nesessary, should be taken up at 
sadr so tbat they may not be put to unneses- 
sary trouble, but the Magistrate fixed thig 

(2) 4 M. Н. C. В. App. (1х)60. - 
(3) 8 Or, L, J, 1907 1 8,1, B, 72 Or, 
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sase at the other extremity of the District. 
The case was not taken up at Talwara on 
aecount of a Sessions case and it was ad- 
journed to the 16th May. The sase was not 
taken on that day for want of time and it, was 
adjourned to llth June. The first surety of 
the woman withdrew and she was ealled upon 
to furnish another on lith June. It is not 
elear why suoh a drastia order was passed 
when she had already appeared two or threg 
times and her statement was resorded. The 
вазе was postponed to the 13th of June. Only 
the complainant was examined and the ease 
was put off for next day on account of heavy 
work and the order against the woman was 
that as the ease was a serious one and 
partite were ехвіќей the woman should 
furnish heavy seeurity of Rs, 1,000. On 
the 14th six witnesses were examined and 
the sase was postponed to Ist July 1921. 
I thick the proceedure has been nuneces- 
early barrassing to the woman and as 
the, aecused have proved that the case 
cannot proceed I beg to submit the papera 
to High Oourt to proseed on its revision side 
for nesessary action. 

Lala Fakir Ohand, for the Petitioners. 

. Sheikh Niaz Muhammad, for the Respond- 
ents. 

' ORDER.—In this ease Buta has lodged 
a Oriminal complaint under sections 494, 497 
and 49o-against four Hindu Jats. The case 
is pending before the Magistrate but has been 
reported to this Court by the learned Sessions 
J udge of Hoshiarpur who is of opinion that 
proceedings should be quashed besause Buta's 
wife has embraced Sikhism, and thus the 
marriage has come to an end. 

The view that the woman’s embrasing 
Sikhism has putan end fo the marriage seems 
to me correet, and the aesused persons sould 
not be sonvisted under either of the above 
sections for anything done after the termina. 
tion of the marriage. But here, aesording to 
the story of the complainant, the woman 
- was B&bdusted before she embraced the 
Sikh religion, and while she was still the 
wife of the complainant, so that I am 
unable to hold that no offenca has been com- 
mitted by the accused, It is, however, 
urged дп behalf ‘of the acsuged that, under sec- 
tion 199, Criminal Procedure Code, the Court 


sennot take eognizanse of an offense under 
gestion 497 or 498 upon a complaint made by 


the complainant at a time when he had 
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eeased to be the husband of the woman. 
Turning to section 198 of the Criminal Pro. 
eedure Code, I find that it is laid down that 
a Court shall not take sognizancs of sertain 
offences, insluding an offense under section 
494, Indian Penal Oode, except upon tha 
somplaint made by some person aggrieved of 
Bush offenee. ` Turning again to section 
199 I find that & eomplaint made by the hus- . 
band of the woman is necessary to start pro. 
seedings under sestion 497.or 498, Reading 
both the sestions together it seems to 
me that the ` Legislature intended to 
leave it to the option of the peraon 
aggrieved to set the law in motion. Now, 
I eannot see that «ihe husband's grievaneg 
against a person who has entiosd away his 
wife or committed adultery with her senses 
merely on the marriage coming fó an end. 
I am of opinion that the words i in весов 1t9 
"the husband.of tbe. woman" are simply 
intended to point to the particalar person who 
haa the right to start ‘proseedings and that a 
man does not esaze to be "the husband of the 
woman” withinthe meaning of seetion 193, 
Criminal Proeedure Code, merely because the 
marriage tehas been dissolved. The right 
to start proseedings is given to him simply 
beoaure he is the person aggrieved. . To take 
an instanee somewhat different froni the one 
before me if A were to run away with B's 
wife, B would have a grievanos dnd under 
seetion 199, Criminal Procedure Oode, would 
be able to set tha law in motion by lodging & 
complaint, If he lodged а complaint and ii 
was then diseovered that the woman had died. 
the night before the complaint was lodged, it 
eertainly could nót be said that his g grievancg 
had ceased with the death of the woman, 
' As at present advised, I am, therefore, nn. 
able to find thatthe dissolution of the marriage 
takes away from the complainant” the right 
to lodge a complaint, and I, therefore, deolina 
to stay proseedings. І do not, however, record 
any definite finding, as [think that in case of 
а eonvietion the eonviets may make it as one 
of their grounds bf appeal that the provisions 
of seation 199, Criminal Prosedure Code, have 
not been somplied with, and the matter will 
then be one for the desision of the Appel. 
late Court. The ease is returned and the 
proseedings in the Magistrate's la will 
eontinue in due course. 
2, K, & N, Ee 


П 
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KABUL BINGH 60, KALA SINGH, 
С LAHORE HIGH COURT. | 
Sroconp Oivi Appgau No. 1487 or 1916. 
Marsh 23, 1920. : 
Present: —Мт. ЈавЫве Scott-Smith and 
- Mr. Justice Abdul Raoof. 
KABUL SINGH Аяр OTAERS — DEFENDANTE 
R APPELLANTS 
versus 
KALA SINGH—Praintizr—KEHAR : 
SINGH AND ANOTBER — DEFENDANTS 
— RERPO vprNTR. 
Custom—Agriculturists—Alienation— Alienation to 
raise money for trade, validity of — Necessity — Borrower 
wanton and dissolute—Lender,. whether justified to 
advance money jor puyment of ‘land revenue—Mort- 
gage— Redemption — Right of person interested in part 
of ‘property to redeem whole. . ` D 
_ Ап agriculturist governed by the Customary Law 
is not entitled’ to alienate his ancestral land in 
order to raise money for the purpose of trade. 
[p 787, со. ?] ©. a 


Where a borrower is shown to bes man of bad. 


character who has squandered his income in extrava- 
gance and wanton waste, the lender would not 
be justified in advancing him money for payment 
of Government revenue and ‘other ordinary expenses 
of a Gemindar. [p. 748, col. 2.] · ` І 

Ram Kishen v. Musammat Hassi, 89 Ind. Сав, 191; 
16Р R 1917; 67 P. W. B 1917, followed. 

A person who has any right to redeem, has а 
right to redeem the whole of the mortgaged prop- 
erty, and, unless there.is a special bargain, he 
cannot be compelled to redeem only the parts in 
Sane may be interested. [p. 787, col, 2; p. 738; 
со. , 

Huthasanan v, Parameswaran, 22 М. 209; 8 Int. 
Dec. . N. 8.; 149, réferred tò. 

.:Sesond appeal from a decree of the 
District Judge, Ferozepore, dated the 23rd 
Mareh 19.6, varying that of the Senior 
Subordinate Judge, Ferezepore, dated the 
80th November 1914. . | 

Mr. @; О. Narang, for the Appellants. 

Lala Amar Nath Bhatia, for the Plaintiff- 
Respondent. ' : 

JUDGMENT.—In :the suit out of which 
these two appeal: arise, Kala Singh, one 
of the. two sons of Jit Singh deseased, 
.sued for possession of ‘certain  propertiss 
mortgaged: by his father on the ground 
that the alienations were made without any 
valid riecessity. The lower Appellite Court 
has fcucd that some of the alienations were 
‘made withoüt апу nesessity and that in 
respeeé of the other alienations necessity 
in part existed. In respest of .the latter 
the District Judge has given a decree for 
redemption.of the whole of the property 
вопвегпей on payment of the sum found 
in each case to be for necessity. In 
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regard to thosa alienations in which it 
was fcund that по partof the consideration 
was raised for neczssity he has given 
plaintiff a decree fcr possession of a half 
share unconditionally,“ bat not о? the other 
half which is that of his brother Kehr 
‘Singh who has поё joinsdinsning, . _ 
From this decvea two:avpéala have been 
filed in this Court, ons by Kabul Singh and 
othera, alienees, unter sertain of thadeeds, and 
the other by Danlat Ram in whose fivour a 
house was mortgag:d for Rs, 1,000 on the 
7th Mareh.1910, The appeal of Kabul 
‘Singh and others has been argued by Mr. 


.Gokal Ohand Narang and that of Daulat 
Bam by Mr. Balwant Rai. ' 
The only mortgage deed about whieh 


Mr, Narang has addressed: us is that for 
Вз. 509, datei 29th June 1999. ‘This 
Rs. 500 is said to have been advancad for 
purehase of bullecks, Girditta siya that 
this was the objest of the loan and that 
six bullock; wera воо у bought. It is 
argued that the purebass of ballocks am3unt- 
ed to nesessiiy. The  evidenee, however, 
‘shows. tha$ the bullcok3 ‘were  pürehased 
to sell again, č. е, for the purposeof trade 
and not agriculture. In our opinion an 
‘agricultnrist governed by the  Customary 
Law is not entitied to alienate his ancestral 
land ia order to raise money for the 
‘purpose of trade in eattle. The findings of. 
‘the District Judga in respeet of óther 
alienations in which Ме, Gokil Ohand’s 
clients are interested are not contested 
before us. Oounsel howaver, urges- that 
the plaintiff is notentitled to redespi more 
-than his own share of the property mort- 
gaged at the reduced rate. He. refera 
to the Law of Mortgage by Ghosh, 4th 
Hdition, Volume І, рэбе 248, in whieh із 
diseussed a cise where a рагі owner was 
held not eatitled to redesm the whola of 
the remainder of the. property mortgaged 
-although he was bound to offer to do so. 
In that case, however, the. equity of ro. 
:demption was told. to a numberof peraona, 
‘one of them being the mortgagee himself. 
This was & distinguishing feature of the 
ease and on’ page 240 of the same volume 
‘it was remarked that the :observations of 
their Lordships in the, озвә in question 
‘Jeave. untouched the general rule that a 
person, who has any right at all to redeem 
has a right to redeem the whole of the 
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mortgaged property, and eaonot be sompell- District Judge also says in his’ judgment 
ed to redeem only the. parts in whish that Jit Singh was not cultivating any 
he may ba interested, A person who land for himself, It is urged that there 
has any right to redeem, has a right to is no admission as to this on the resord 
‘redeem the whole of the mortgaged prope and Counsel points to a copy of an entry 
erty, and not a part of it, unless thera jin Khasra Girdewart which shows that Jit 
із a special bargain. The вазе of Hu!ha- Singh was cultivating some land in Kharif 
sanan v. Parameswaran (1) is a. similar 1909 and Robt 1910, This was subsequent 
authority in support of this proposition, to the mortgage in favour of Danlat Ram. 
In the present oase mortgages іп. favour There certeioly docs not appear to be any 
of Kabul Singh and other: have baen held admission on the record that Jit Singh did 
.binding to а limited extent. Bat this ‘not cultivate any land himself. There ir, 
fast doas noi, in. our opinion, alter the ' however, considerable evidense that he went 
general rule referred to above, In ae- ‘in for trading in cattle, and tke proba- 
cordanss with tbis. ptinciple the plaintiff, bility. is that the admission in question was 
‘the owner of опу half the property mort- made orally in the Court of the Distriat 
. gaged, is entitled to redeem the wholeon “Judge. We do not think that he would 
‘.payment of the sum found to have b3en have referred to tuchan айшієв'оз had it 
taken for nesessity and binding on the роб been : made, In any ease. even. jf 
: reversioners, the District Judge did make a mistake 
We now come to Daulat Ram’s appeal. in th’s respest, we do not think it is 
` The finding of the learned District Judge gach as to vitiate bis judgment. Jit Singh 
is that the whole of the evidence ssems owned eonsiderab'e property tbe income 
insuffciant to ‘prove any legal necessity of wlish was ample for all bis- reads. 
for, the sums borrowed, by Jit Singh -In Ram Kishes v, Musammat Hassi (2) 
from Daulat Ram. Frima facie this appears ‚1% was held that if a borrower has equandered 
.to us to be a finding of fact апі cannot “his income in extravaganee and wanton 
.bé challenged .in second appeal. Counsel, . waste the lender would not ba justified in 
"however, bas urged that the District Judge advancing him money for payment of 
has made several mistakes. Re. 131 out of «Goverrment revenue and' othér ordinary 
the consideration of Rs, 1,000 wes paid yexpences of a Zemindar, , In the present cage 
in cash befora the Sub-Registrar. The Jit Singh apparently, spent. his income in 
.. s™Dietrict, Judge says there is no evidence . extravaganee and. then found it “necessary 
as ta the legal necessity for this sum, Mr. to borrow money from Daulat Ram ard 
, Balwant Rai refers to. the evidence of - others for payment of revenue, for purehace 
Choka Singh -who states that Jit Singh .of eattle. and for the ordinary needs 
, purchased a buffalo from him for this of a Zemindar. Having regard to what 
‚ваш, and that he was paid by Daulat Ram. ів laid down in this. ruling .we-coneider 
‘This evidence appears to have been over- ‘that Daulat Ram is not protected under 
looked by the District Judge but we do ihe cireumstanees of the present onse. It 
not think. it is sufficient to  vitiate his ‚ів very easy for a money.lender to sbow 
finding. It is probably quite false; no -in aseount books the items borrowed as 
necessity for this item was mentioned in apparently borrowed for a nesessary pur- 
.the deed. - There is. а soncarrent finding .pose, Under all: the cirenmatanse .of the 
by both the Courts, that Jit Singh was a ase we do not think it ean be said that 
man of bad character who squandered his the finding of the learned Distriet Judge 
_money, who raised Rs. 5,50) in seven years {п regard to Daulat Ram's mortgage: is 
and who had ample property for all his needs. in any way eontrary.to law. 
‘We agree with the lower, Oourls that Both appeals accordingly fail and are 


-under such eircumstangas if was necessary dismissed with costs. ; PN 
-for the alienee to prove stristly that the W. 0. А. ёз Y. я, 
,varions sums advanced by him to Jit Singh Appeals dismissed, 3 


„woro all advanced for valid necessity, The @) 89 Ind, бав, 191; 76 Р.В. 101% 87 P, W, R 
(C (1) 22 M. 209 8 Ind. Dea: (s. в.) 149, 
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FAZAL ПАНІ V. PRÀG NARAIN, 


r ALLAHABAD HIGH COURT. 
- Finer Aresar reom Onpzs No. 1£0 or 1921,- 
‘ :  Mareh 20, 1922.. i 
Frerent :— Mr. Justice Walsh and 
' Mr. Justice Ryves, 
. FAZAL ILAHI— PLAINTIF APPELLANT 
, teraus Ж 
Munshi PRAG NARAIN-—DzrRNDAXT— 
RESPONDENT, 
* Civil Procedure Code i (Act V of 1908), Sch, П, 
paras. К, 1']—— Reference to arbitration without interven- 
tion of Couri—Refusal of an arbitrator to act — Right 


to obtain order of reference from Court— Fresh arbitra- 
tor, appointment of. 


Where (a party goes to .arbitration ina case in 
which if it had refused to do so, an order of refer. 
ence would have'"been made under ‘paragraph 17, 
Schedule II of the Civil Procedure Code,-he cannot 
dispute the right of the other party to obtain from 
the Court an order of reference under that provision 
of the'Code when a difficulty arises at a later stage 
of the proceedings which has not been provided for 
by the parties, as for instance; where one of the 
arbitrators refuses to act. In such a case the Court 
is competent to appoint under paragraph 5 afresh 
arbitrator in place of the one who has declined to act, 


‘Bhagwan Dass v. Gurdayal, 64 Ind, Cas,- 450; 19 А, 
І, 1. 82%, followed. | 
, Bala Pattabhirama Chetti v. Seetharama Ohetti, 17 
` M. 498: 6 Ind, Dec м. в.) 845, referred -to, 

Ahmad Noor Khan v. Abdur Rahman Khan, 54 Ind. 
Саз. 866; 18 A. L. J, 76; 1 U. P. 1. В. (А.) 47, 
distinguished, ..: : : 

Apre3l from an order of the Officiating 
Subordinate .Judge, Allahabad, dated tha 
:19th August 1921.. .... ` 

Dr. 8. M. Sulaiman and Mr, Iqbal Ahmad, 
for the. Appellent. . 3 

The Hon'ble Mr, N. P. Ásihana, for the Ré: 
apondent. , na , : 

JUDGMENT.—In this саке an order of 
referense outside; the Court was made to 
two arbitratcrs and. an umpire, Both the 
arbitrators being: Vakils of this Court and 
‘the umpire :bsing a Barrister: formerly of 
this Oourt. ‘No: order of referense wes 
found -nesessary or :was. in ‘faot ‚obtained 
under. paragraph.17 of the Second Sshedule. 
‘We do~.not know why, but .presümably 
because the parties were reasonable men 
of business s&nd' they did not. sonsider it 
‘necessary to .waste time and money in 
obtaining. an order when they .were entirely 
‘agreed about the prosedure. The arbitration 
was began but unfortunately it fell through 


owing to one of the arbitrators declining : 


to act. Whereupon the present appellant 
applied to the Subordinate Judge of Allah. 
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abad for an order of reference under para- > 
graph: 17, and for an order under para. 
graph,5 appointing an, arbitrator in the 
plaee of the Vakil who had retired, The 
leained Judge- tock a very rarrow view 
of the matter, He held that he wes un- 
able to appoint a fresh arbitrator, because 
there wes no provision to tbat effect in 
the deed cf sgreement, and that it was 
not proposed to appoint ару body who was 
specifically named ‘in that deed of agree- 
ment, If it were nesessary we suould ba 
prepared to hold that the words in para- 
graph 17, sab-clause (4) (whieh ‘enables 
a Court to make an order, ot referened’ to 
a partienlar arbitrator.at the time of 
filing the reference) “if there is no впоһ 
provision end the parties eannot agree,” 
covers а ¢aze; where there has been a 
provision for & particular arbitrator who 
is either dead or retired. If he has died 
Or refussd to aot, it is as though thera’ 
wae no provisione, but apart from that 
we tbink that the case is entirely covered 
by tke decision in the ratber eurious case 
of Bhagwan Dass v. Gurdayal (1),: and par- 
tisularly by the prinsiple laid down in 
that ease whish weentirely endorse ;" where 
a party has gone to arbitration in a cise 
in which if it' had refused 'to go to arbit- 
ration an order of referense would have 
been made under paragraph. 17, .it is too late 
for him, when a diffieulty arises at ia. 
Jater stage of ‘the ‘ prosesdings which has 
not been provided for’ unless an order of 
‘reference has teen made, to disputa- the 
right of bis opponent to obtain an» ‘ender 
‘of reference under paragraph 17.” The . 
decision in the базе of Bala Pattabhirama 
.Oheti$ v. Seetharama Ohetti | (2) ` really 
supports the ‘appellant, althaugh the laarned 
Judge did not seem to think it applisable; 
and the: dec’sion which.he followed, namely . 
the ease of Ahnad Noor Khan v. Abdur 
‘Rahman Khan (8) to which a member of 
this Bsneh was a parly snd which both 
of us endorse, has. n:thing whatever. £o . 
‘do with the question raised.in this ease, 
The appeal must, be allowed with costs 
and the matter, cent bask to the Sub. 
ordinate Judge with directions to file’ tha 


(1) 64 Ind. Cas. 459; 19 A. I. J, 893. 

(2) 17 M. 498; 6*Ind. Dec. (N. a.) 345. a 

(3) ба Ind. Cas. 466; 18 A. L, J, 76; 1U. P, b R, 
(A) 67. ; : 


740: 
КАКА SINGA 0, LACHHMAN DAS, 


agreement of reference’ ünd to proseed: 
with the appointment of the arbitrator in 


secordanca with. the provisions ‘of the 
Schedule. 
ж.н, 


Areal allowed, 


. LAHORE HIGH COURT. 
Lerters Parext Аррелг, No. 130 or 1920, 
X February 18, 1921, 
. Present: — Мг. Justise Lealie- Jones 
`. and Mr, Justice Broadway. 
. KAKA SINGH—Jnupament-Desror— 
APPELLANT 
. versus 
LAOHHMAN 'DAS-—Droagn. HoLbEg— 
RESPONDENT.” | 
Decree, construction of —Hxecution of decree — Court, 
duty of. . 


"T. andi brought pre-emption suits. ,The' Court 
passed decrees in favour of both. ‘7. was heldto 
have the prior right to pre-empt and was directed 
to pay the price of the property in suit within a 
specified time and get possession. Jf he failed 
his suit was to stand dismissed. The decree in 
favour of .Г. stated that on T's default, he should 
get possession on making the required payment, 
and the vendee should pay him the costs of the 
-suit, T. paid. the: amount and obtained possession, 
І, sued out execution for costs :— 7 
. _ Held, that the terms of the decree were quite 
olear and that under it the payment of costs to 
, D. was made conditional on his being able to act 
ud `, On the decree and obtain possession, [p 741, eol 1.] 
` > Obiter —Itis the,duty of a Court exeouting я; decree 
` to look, in the first instance, at the decree, and if the 
‚ terms of the decree are clear and unambiguous, 
.,the Court is bound to give effect to it, even 
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Das was held to have the prior right to 
pre-empt svd waa directed to pay the sum 
of Rs. 1,000 into Court within cns month 
and а failure on his part to’ make this 
payment was to result in his suit being 
dismissed. In the event of Tahl Dae not 
making the payment, ib was ordered that 
Laehhman: Das was to be entitled to get 
possession of the bouse on payment of the 
said sum of Вв. 1,000 within опе. month 
from the date of TahlDas's default; The 
judgment of the Court passing these decrees 
eoneluded with a direetion that the vendes 
was to pay the costs of the pre-emptors. 
Tabl Das paid up the Re. 1,000 within 
the prescribed period ard cb'ained posses- 
sion of the property. The decree in favour 
of Lachbman Das, therefore, baeama ine ас 
five. He, howeyer, sued ont exeeuticr 
for cists which he claimed had been decreed 
to him whether or not Tabl Das made a 
default in payment of the Rs. 1,000. The 
Courts below held that Laehhman Das was 
entitled to the eoste, and in coming to 
this o»nelusion the jodgmentin the cases 
of рге emption has been relied on. 16 ів, 
however, the duty of an Executing Court 
to look, in the first instance, at the decree 
and if the terms of the deorea ave clear 
and unambiguous, an Executing Court is 
bound to give sffeet to it, even, though 
it may regard it as erroneous: This 
principle has been :correctly laid down by 
the learned Judge in Ohambers and is not 
attacked in the appeal before us, Mr, Beni 


Parshad Khosla for the ‘appellant, howeyer, 
sontends that the decree under eonsider&- 
tion is perfestly clear “and unambignous. 
Mr. Amar Nath Chona for the respondent 
agrees that this is so. The- decree is in 
the following terms :— 

Bagair hazel mudda alath mushirt pesh 
‘hua. Hukam hua ki ђаћфа ўа hukam. Һава ke 
мийуе awwal walt ‘Tahl Das muddat 
nif hisa makan  miutadawiya — bishust 
adaigs: ek hagar rupsya andar ek ^ mah hasil 
.kure.  Warna^ uska dawa khartj tasuwwar 
hoga, híon!e woh. pahla  dtgridor hat, Jab 
Taht Das ks tarf se waada khilaf howe 
to Lachhman Das-muddoz mugadama harta 
mustahiq hoga ki phir woh ek mah ke andar 


„though -it may regard its provisions ав erroneous, 
"tp. 740, col; 2; ' 
E ^ Letters Patent Appeal from the order parsed 
`, by^Mr. Justice Scott-Smith, on the 10th 
*- "June. 1920, in Civil Appeal No. 447 of 1920. 
~ >n Messrs. В. .Р, Khosla and: Ghulam Rasul, 
“for the Appellant, І 
^ Lela Amar Nath Ohona, for the Re- 
. - apondent; . E . 
7^ ОО АПШП@МЕНТ,—Т\Мв is ап. appeal ander 
iv. elause 10 of. the Letters Patent against а 
~ ;judgment of Seott. Smith, J. 
wage зорһе fasts’ are briefly these. -Kaka Singh 
' wi рпгећаѕвӣ. а half share in a house: from 
“rA Mangal Sain. Оп. the 25th July. 1918 
< 2° Lachhmen Das filed a ‘suit for pre-emption 


and on the 3lat Jnly 1918 Tabl Das filed 
» similar suit. Kaka Sing did” not enter 
an appearance, and ez parie. desrees were 
.paesed ip fayour ofthe pre-emptors. Tahl 


ek kazar supeyn d.khil karke digri -dikhal 
'nisf hissa: mokan mutadauiya hasil kare 


aur тау yak sad rupeya athh anna 
muddatalath mudai ko ada hare, . 


Wel, LE VII] 
MAFIZUDDIN ©, MOSAMMAD ISLAM, 


* 16 ‘seems to us that the terms of this 
decrse.are quite elear and that under. it 
ithe payment of costs to Lashhman Dis 
:was made conditional on hia being able 
sto ast on the decree and cb‘ain pisses ion 
of the houss оп payment of the Rs. 1,020, 
‘in other words, that just as Liehhman 
:Das's right to get possession of the house 
.was dependent on Tahl Das making a 
‘default so was his right to sosta dependent оп 
‘the same default. 

We think that this is not only elear but 
.equitable, for Lachhman. Das’s right to 
‘pre empt was depsndent on the failure of 
Та Das to exercise his superior right, 
"We accordingly feel constrained to acsept 
‘this appeal with costs throughout. 

W. 0. A-& N, He 

Appeal.accepted, 


OALOUTTA HIGH COURT. 
ÅPPEAL FROM APPELLATE Daores No, 312 
‘or 1919, 

March 15, 19:2. 

: Present :—Mr. Justiaa Newboald. 
:MAFIZUDDIN HOWLADAR —Praurier— 
APPELLANT 
tersus 
MOHAMMAD ISLAM OHAUDHURY 
AND-OrHERS — DEFENDANT —ResPonvents, 


Benamidar—Suit for recovery of possession 


A benamidar can maintain a suit for recovery of 
‘possession. 

Gur Narayan v. Sheo Lal Singh, 49 Ind. Oas. 1; 28 
О. W. N. 521,17 A. Т. 1. 68; 36 M. L. J. 63: 9 L. W, 
336,1 U. P. L. B. (P. 0.) 1; 46 O. 666; 12 Bur. L. T. 
122; 46 I, A. 1 (P. О.), followed. 

Appeal against a desrea of the Sub- 
'ordinate Judge, First Oourt, Baskerguaij, 
‘dated the 27th of November 1918, reversing 
‘that of the Munsif, Fourth Court at Barisal, 
‘dated the 31st of July 1917. 

‘FACTS appear from the judgment. 

Dr, Sarat Chandra Bis1s (with him Babu 
‘Suresh Chandra Talukdir),for the Appellant. 
‚Тһе lower Appellate Court dismissed my 
'а on having some to & desision on the 
‘question of benamt to that of the first 
'Qourt. In this the lower Appellate Ooart 
‘has clearly erred. 15 has bsen held that 
‘a benamtdar ean maiatain a suit for recovery 
bf possession and so my suit should not 
‘have been dismissed, Raferenea may ba 
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mide to Gur Narayan: v, Sheo Lal Singh 


(1). 

Bibus Gunada Oh wan Sen and Biraj Mohan 
Mazumdar, for the Respondent, did not oppose 
but submitted that the banefisial от лег might 
be alded аза party at the hearing of the ease, 

Dz. Sarat Ohandra B:s2k not ealled upon 
to reply. 

J UDGMENT. The plaintiff brought thia 


-anit for establishment of his title to the 


disputed land and resovery of khas possession 
of ‘it elaiming as auetion- purshaser at & 
revenue sale. 

Oas ofthe pleas taken in defense wag 
that the plaintiff was a benamsdar, The 
firat Court desided this issue and the other 
issues raised in the plaintiff's favour and 
granted him a desres. On appeal the 
lower Appellate Cours came toa eontrary 
desision on the issue of Базат and on that 
ground alons dismissed the suit. It has been 
held, however, by the Judieial Oommittes 
-Privy Oounsil in the case of 
Narayan v. Sheo Lal ‘Singh (1) 
that a benamider can maintain a suit for 
recovery of possession. The lower Appellate 
Court haying dismissed the auit solely on 
the finding that tha plaintiff as а mere 
benantdar eannot maintain the snit, his 
jadgment mu;t ba reverasd and the ease 
remanded to him for the desision of the 


. Other iarus8 that aries in the ease, 


The learned Vakil for the respondent 
does not.dispute--the sontention now raiséd 
on bshalf of the pleintiff-ap»cllan$ bat 
asks that at the re hearing of the appeal the 
benefisial, owner ‘may also ba made.a party. 
I ean make no order in this matter when 
the banefisial owner is not before mo. 16 
wil be open to him to make saeh an 


.applieation in the lower Appellate Oourt, 


Tae appaal is ascordingly deereed and 


.the judgment aud  desree of tha lower 
.Appellate Caurt aro set aside and the case 


remanded ‘to that Оопгі for re-hearing and 


. dasision assorling to law. 


The appellant is entitlsd to a refand of the 


. Court fee paid on the msmorandum of appeal 
.under gestion L3 of the Oaurt Faes Aet. 


The partie» will baar thaice ота goste 


: of thia appeal, 


BRN, Appeal decreed, 


(1) 49 Ind. Oas. 1; 23 О. W. N. 521; 17 A. L. J. 66; 
296 M- L.J. 635 9G W.3i3; VU. P. L. R. (P. 0.) ly 
`48 О. 588; 12 Bur. L. T. 122; 46 I. A. (Р, 0,), 
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d LAHORE HIGH COURT. 
Oivin Revision Parrrion No. 7с0 or 1921. 
November £0, 1921. 
. Present ; — Mr, Jastise Harrison. 
Tas LAHORE ELEOTRIO SUPPLY Oo, 
Тир Dirsspuse--Petrtioxns 
+. ы . & tersul 
Tur BOMBAY MOTOR AND OYOLE Оо, 


i LABOREC-— Past yvrive—Reseonpent. 

Civil Procedure Code (Act V of 1908), s. 115, О. 
XXXIX, т. 2—Temporary injunction, nature air 
Interlocutor snjunction Revision, 


ә, 


Ац injunction under r. 2 of O. XXXIX of 
‚е Oivil: Procedure Code whether it is one re- 
_Straining a party from altering -the position of 
' affairs or directing it to restore the conditions which 
prevailed at the time the cause of action arose, must 
not go further and must not create totally new state 

, of things, rp. 748, col. 2.] 

Rasul Karim v. ‘Pirbhai Amirbhai, 24 Ind, Сав, 

` 625; 88 B, 381; 16 Bom. L, R. 268, referred to, 


i Whether or no an injunction i in mandatory form or 
‚а “trae” injunction in mandatory form is within the 
‚всоре cf О, XXXIX, it never' is.if it orestes 
| atotally' new set of conditions, [p. 744, col. 1.) 
‘In revisions the question of substantial justice 
‘ arises more truly when a case has been decided and 
. where the High Court is of opinion that any technical 
, error, which might have been urged in an ordinary 
' appeal; is not a sufficient reason for interference in 
' revision unlees injustice has been caused thereby or 
‚ the petitioners have been prejudiced, [р. 747, col. 2.] 


« Petition, under seetion 44 :of Ас; VI of 
«1918, for revision of an order of the Distrist 
Judge, Lahore, dated the 2nd November 1921, 
reversiog that of the Subordinate Judge, Firat 
phe Lahore, dated the let July 1921. 


Lala Durga Das, for the Petitioner. | 
Mr. Jai Gopal Sethi, for the Respondent. 


JUDGMENT.—The Bombay Motor and 
‘Oycle Compavy instituted a suit tgairst the 
Lahore Electrie Supply Oompany for specific 
‚ performance of a. eontracet, whish they allege 
to have been.made for the supply of eleetrie 
‘power to. their new premises іп . Lahore. 
ı While the cuit was proceeding the plaintiffs 
applied to the Subordinate Judge for a 
‘mandatory injuneticn under ‘O. XXXIX, 
r. 2 direeting the defendants to make 
the nesessary:eonnestion and to supply the 
.power at onse, This the SubJudge refused 
{о do and on appeal the Distrist Judge 
passed ап “interlcoutory temporary mandatory 
injunetion. direci.ng the eonnection to ba 
.made.. From that order the Lahore Eleetrie 
‘Supply Opmpany has -presented this appli- 


eation for revision, which has been very 
ab'y argued by Counsel on both sides.. : 
The main eontention of the petitionera is 
thas this із not an injunstion of the tyve 
'etamplated. іп О. XXXIX, r. 2; 
.that not only is it mandatory in form bnt it 
does not.maintain or restore the status quo 
at the time the saus of action aroso. It is. 
‘urged in addition that the ві; does not 
lle at all and this on the strengthof two 
Hoglish ruliogs. 16 із eontended that where 
‘a Statute provides a special peralty for the 
‘infringement of the eonditions on whith a 
‘lisen3e ів given to a publie Company, a private 
indi:idual cannot obtain redress for: breach 
of thosa conditions by means of an'ordinery 
tuit, and Counsil points to section 42 of the 
Elestrisity Aet and explains.that eriminal.pro- 
seedings ara at the present moment pending 
against his client, It appeara to ne that 
{һ в second point bardly arises at this stage 
though it oan doubtleas be urged in the main 
ease, acd what bas to be seea is whether the 
injunction іевсей does or does not somply 
with tha conditions laid down іп .O, 
XXXIX. Оопове1 for the respondents urges 
that all that has been done is to restora the 
statue quo, that anyhow if the appeal lay to 
‘the Distr’ct Judge there could ba no-.ground 
for revisior, bowever illegal the order he 
passed might be, that the misuse of disere- 
tion is no ground for  inteérferenee, ard, 
finally, that substantial jcstise has heen 
dcna and that the rulings of this Oourt lay 
-down that where this із. the ease the, order 
‘should be allowed to stand. The question 
of substantial justise ari&es more truly. when 
‘a cise bas been decided ‘and: where: the 
"High Court 18 ‘of opinion that any teohnisal 
error, whieh might have been urged in an 
ordinary appeal, ia not а suffisient reason for 
‘interfarence on revision unless injustice bas 
, been sa&used thereby or ‘the petitioners have 
"been prejudiced. ·· Соппеві, however, воп 'endg 
that the true test of whether or no an appli. 
«ation for revision lies: is not. the substanee 
of the order bu: the eapasity of the J udge to 
entertain the appesl in whish he has "passed 
soch order, or, in other words, that if an 
original Court refuses to pass an order 
whieh it believes to be illegal, on an appeal 
from: euch, refusel baing presanted to the - 
-D'striet Judge, provided the Distriet Judge, 
be eapable of hearing that Appeal, the. High | 
Qourt bas no power to interfere even if в 
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wholly illegal order be passed. This goas 
very mush further than any of the rulings 
which have been quoted, and if it be estab- 
lished that the Distriat Judge has exereised 
в jurisdietion not vested in him and bas asted 
illegally or with material irregularity,. his 


order must be set aside as laid down in. 


seation 115, Civil Proeadure Code. The real 
question is whether this mandatory injune- 
iion can be fairly said to maintain or restore 
the status quo at the time the cause of 
aetion arose, The position between the 
parties is that the plaintiff, tiem addressed 
the defendants and asked them ‘whether they 


would ba in a position to supply power in. 


the premises to which they contemplated 
going. The manager replied that aubjest. to 
eertain limitations be Would supply the power. 
Subsequently, the defendant firm allezed that 
they were unable to eomply for various 
reasons. They stated that the manager had 
exeseded his authority in giving the assur- 
anee and, therefore, declined to earry ont the 
undertaking given by him. Tha plaintiffs 
contend that as they had been supp'isd with 
. power for many years ia their old premises, 
the eontinuanes of that supply in the new 
premises is tantamount to maintaining the 
status quo existing at. tha time the alleged 
default or breaeh was sommitted, that they 
are asking for nothing new and, therefore, 
the injunetion pasted somplies with the pro- 
visiors, of О. XXXIX. Ocuosel for the 
defendants has argued that uoder no sireum- 
stanees cin a mandatory injunotion issue 
and he relies on the verg instruwtive jadg- 
ment of Beaman, J. in Rasul Karim v. 
Pirbhot Amirbhat (1), As against this 
there are two Division Beneh ralings of 
Madras and OCaleutta to the effaat that a 


mandatory injunetion may sertainly issne.. 


It is not neeessary for ms to follow or 
dissent from any of these rulings and 
in truth the diverganée of opinion is 
more. apparent than real, for Beaman, J. 
was earefal to explain that what he dis- 
approved of and soxsidered 113681 was a 
‘true’ mand жогу injanstion in the sense of 
& final injunetion in mandatory form and 
not every and any 
which it may be more eonvenient to express 


in mandatory rather than prohibitory language 


? M) 84 Ind; Cas, 625; 38 B, 381; 16 Bom, 1, В. 288; 


interlosutory order, 


and which ean be worded either way. For 
instance, in а suit oznserning an easement & 
party asks to hava a sertain window kept 
open until the deeision of the suit, It is 
optional to the Ogurt to order tha other side 
to keep. the window open or forbid it to 
closa it and the former is not a true mandatory 
injunstion in the sense in whish the words are 
used by B»aman, J., for it is not final, It is 
alao pointed out in that judgmant that ai 
graat objsetion to all mandatory injunetions 
is tbat 16 is almost impossible to avoid pre- 
judging thereby the final dee’sion and this 
more 'espesially i in saits for spesiGe perform- 
anes whera it is optional to the Oourt to 
order sush spesifie performance or to award 
damages, If the specific performanes has 
been ordered by an interloeutory injunetion it 
followsalmost necessarily that if the plaintiff 
does suseeed, the possibility -of awarding 
damages in the alternativa will not evan be 
considered. To this, however, the answer 
appears to me to be that О. XXXIX does 
not lay down thata Court must pass an 
injunstion, for full diseretion is allawad вай 
I presume that no Court would ever pass an 
injunstion giving the spesifie relisf prayed 
for in the plaint or any part of it, unless: ib 
wera satisfied that if the plaintiff were 
eventually to prove sueeessful, it would 
desree Bueh spec fic performanes and nòt 
pesuniary damages. However, all the authore 
ities are agreed that whether the injunction 
be one restraining а party frm altering the 
position of affaira or diresting it to restore 
the eonditions which prevailed at the. time 
the eause of action arose, that order must поё 


‘go further and must not crate a totally new 


State of things. Now, this is exaetly what the 
order of the Distrist Judge appsars to me 
to have effested. The premises in whieh the 
plaiiniffa now earry on bnsiness, have never 
had the connection or tha power to which 
the plaintiffs claim thay are entitled. It 
eannot, therefore,. be truly said that an order 
whish eompsls the defendant firm to eonneot 
these premises with the source of supply 
for the first time restores tae pre-existing 
any more than it maintains the -present 
eondition of affatra. The supply of sleetri- 
eity is not like an over-coat which a man ean 
take with him from one house to another 
and the sonnection of premises is a definite 
act, whish totaily and redisally alters the 
character of those premises in а most ings 
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portant partisuler. It appears to me, there- 
fore, that whether or no an injuuetion in 
mandatory ‘form or а "true? irjurotion in 
mandatory form is within the rc^pe of О. 
XXXIX, it'eortainly never is if it oreates а 
totally new seb. of conditions, 


The learned. District Jndge appears to have. 


baen influensed more especially by the cavite 
able rature of the plaintiffs’ claim and the 
gravye 'difisúliy the firm must experienee in 
earryirg on business withont the neseesary 
supply. Even if it be granted for the sake 
of argument that the «ontentions of the 
plaintifs are true ard‘that they would not 
have moved to the new premises had they 
not believed that they would be given 
the eonnestion whieh they required, and 
that that eonrestion was promised by the 
manager, and even if it be admitted that 
it ia praetieally impossible for them to earry 
on business under the present eonditions, no 
sufficient reason has been made ont for the 
granting of this injunction until the ease is 
eoneluded and it is proved that the manager 
had authcrity £o give that promise and to bind 
the defendant Company. Tbe fae!s are very 
nearly as if a plaintiff were to sawe into 
Ocurt and gay: “I, аш suing for Rs, 1,000; 
my elaim is good and true and just, I am 
threatened with bankiuptey for want of this 
eum of money, and, therefore, I ask for an 
injunetion directing the defendant to pay 
cver this вп’ until the decision of the кп 
and I will return it if I lose.” In susha eate 
the plaintiff does not pretend that he had the 
Re. 1,000 before he instituted the suit bus be 
aontends that be is entitled to regeive it. So 
here the plaintiff dces not ray that the con- 
ñesticn whieh Le erjoyed has been taken 
from him and that it should he restored until 
the anit be desided, but that an entirely new 
connection to entirely new premises shculd 
be given to him because he is stff;ring a 
güievous injury. Under these.cireumetanser, 
however grievous the injury may be, and 
however true and just the plaintiff! elaim 
may firally he shown to be, he sannot be 
given the relief he seeks ип ће has proved 
his ease, I find, therefore, that.the District 
Judge has acted without «jurisdiction ia 
passing an order which -is--not sovered by 
O. XXXIX, .r. 2, that he haa gone 
beyond the хворе of that rols and has tcted 
with material irregularity in dci»g.so and in 
diresting the defendants to estabiish a totally 
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new set of conditions by what purports to he 
an interloentory temporary injunction re- 
Btorirg the state of thirgs -whish never 
existed. , 

J, therefore, assept the revision and idt 
aside the order of the Distriet Judge. The 
sosta of the petitioners d.fendants will be 
paid by the respondents throughout. 

2. к. & в, D. Fe:ision accepted, 


PATNA HIGH COURT. 

Letters Patent ArpPrAL No, 75 or 1°21, 

Mey 17, 1£22. 

Fresent:—Sir Dawson Miller, Кт, Chief 
Jastise, and Justice Sir B. К, Malliek, Kr. 
Ser L. E, RALLI AND Orr Eg8— DEFENDANTS 

— AFPELLENIS 
teraua 
A. H. FORBES— Piaintirer— RESPONDENT. 
Estoppel, principles of—Lease for building purposes 
—Presumption of permanency. 


Where the owner of a plot of land by his own 
act or representation creates or induces in the 
mind of his tenant a mistaken belief that he has 
a permanent interest in the land and may safely 
build thereon and the tenant, relying upon the 
act or representation so made, treats his interest 
as permanent and incurs expense in building which 
he would not otherwise have done, the owner cannot 
afterwards be heard to deny the truth of that which 
he represented [p. 749, col 2] 

Estoppel may arise by reason of either a decla. 
raticn, an act or an omission, but in either case 
there must be an intention on the part of the 
person, against whom the estoppel operates, to 
cause or prrmit a belief inthe mind of another, 
In the case of a mere omirsion no such intention 
can well be impnted unless the true facts are 
known to the person whose omission is in question, 
but where there is a deliberate declaration or act 
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causing or- permitting such, belief: and inducing 
another te act upon it, it must be presumed that 
Buch declaration or act was intended to have its 
‘ordinary and natural effect upon the mind and 

. actions of the other party, (p. 7: 0, col 2.] 

Sarat Chunder Dey v.. Gopal Chunder Laha, 19 I. 

А. 208; 20 C, 296; 6 Sar Р, С. Ј. 224; 10 Ind. Dec. 
(х в, 201, P О.) referred to. 
t Obiter—Where a lease has been granted for 
building purposes and no term is specified in the 
instrument, if the buildings’ contemplated or in 
fact erected are of a permanent-nature, the pre- 
sumption is that the interest granted was а per- 
manent one But no such presumption can nut- 
weigh the actual terms of the lease itself. [p. 748, 
col. 1.] 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Ross, dated the 19th 
July 1921, reversing that of the Offisating 
Distriet Judge, Pucncah. 


Messrs. Manuk, S. P. Sen, and В, N. 
Mitter, for the Appellants. 

Mnre, Р. K. Sen, and L, М, Gangul!, for 
the Respondent, . 


JUDGMENT. 


Mutter, O. J.— This is an appeal by the 
defendants under the Letters Patent from a 
decision ot Mr. Jastise Ros», dated the 19th 
Ju'y .921 setting aside а dseree of the lower 
Appel'ate Court. i 


TLe appellants, Messrs. Ralli Brothers, are 
merchants oarrying on batines; in Calentta 
and other р16с зе, Theresponden*, Mr. А.Н. 
Forbee, is the proprie'or of a large estate in 
the Parnea Distriat of this Province. The 
appellants are the lessees under the respond- 
ent of 4 bighas of land on the litters 
eatate under an instrument dated the 22nd 
January 1891. 


On the 17th September 1917 the respondent 
instituted this suit as plaintiff elaiming to 
eject the appellants-and resover possession 
of .the land, His oase is that the lease 
was a yearly lease and ccuid be terminat- 
ed by him on giving віх months’ notioa, which 
was duly given, but the appellants refused 
togive ор posssssion. It is the appellants’ 
easa, first, that the lease was в permanent 
lease, or, secondly, if the instrument does 
not beer this interpretation, that they had 
been indscad.by the arts and repre eatationa 
of. Mr, -Forbes to believa that they had a 
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permanent interest in the land and that 
acting thereon, and in gocd faith, they had 
erested permanent buildings on the land and 
established a busiaess eonnert/on at that 
place at eonsiderable expense and that Mr, 
Forbes was estoppsd from derying the 
truth of the representation. Thoy rely 
upon the provisions of sestion 115 of the 
Evidenee Ast andthe equitable doctrine of 
estoppcl. 


The Mansif, before whom the ease came fcr 
iris), was of opinion that the lease was a 
permanent one and nota lease from yenr to 
year and, further, that Mr. Forbes had indueed 
the appellants to build upon the land at cow- 
siderable expense by representing that Mesers. 
Ralli Brcthers had a permanent interest and 
wes estopped from denying the truth of the 
representation. 


On appeal the Officiating District Judge 
affirmed the decree of the Mansif and dismia- 
sed the appeal. 


А ceccnd appeal to this Court was argued . 
before Mr. Justiee Ross who was of opinion 
that the lease ereated a yearly tanarcy only 
and not а permanent interest inthe lind. 
On the question of estoppel the learned 
Judge heli that, asthe written lease was 
plain and unembiguous in its terme, there 
wes no room for mistake and, sa the lease 
was not a permanent one, no statement 
about it by Mr. Forbes sould make it to. 
He further considered that there was in 
fast no representation that the lezse was w 
permanent lease and that no opinion exprers- 
ed by Mr. Forbes could alter the nature of 
the estate taken under. the deed and that 
there was no estoppel. 


From this desision Messrs. Ralli Brothers 
have aprealed under the Letters Patent to 
this Bensh, · It is contended on their behalf, 
first, that the lease in fast grants a 
permanent interest and,sesondly, that upon 
the fasts found by the lower Appellate. 
Court, whieh canwot be questioned in sesond 
appeal, the respondent is estopped from 
denying the truth of the representation ` 
made by him as-found by the lowar Appel- 
late Court, acd thatit was not competent 
for the learned Judge of this Court by 
hia decision to arrive at a different 
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conclusion of fast and base his desision 
thereon. | 

]t.is nósessery, therefore, to consider in some 
detail the facts alleged by the parties and 
the conelusions arrived at by the Oficia*iug 
Distrist Judga in firat appeal. The leiss 
in question is dated the 22nd June 1894 and 
was registerad three days later. The lease 
itself has been put in evidence and the 
habuligat exesuted by Mr. Aeatos, the Agent 
of Masare, Ralli Brothers, has в1зо been 
proved and admittedly contains the terms 
of the lease. 16 provides as follows :— "That 
whereas Jand is required by me Mr. Aeatos, 
Agent of Messrs. Ralli Brotherr, Sahebgunge 
Agency, for the purpose of erectiog buildings, 
putting up press, eto, for trading, 1, the 
afcresaid Agent agree to lease from Mr. А.Н, 
Forbes, exesutor to the estate of the late A, 
J. Forbes, 4 b.ghas of land for the abova 
purpose measured with the local rod of 4% 
cubits of 18 inehes situate іп Manz. Pokhar, 
Parganas Sultanpur, Thana Matiari in the 
Distriet of Purnea and adjasent tə the 
Forbesgunj Railway Station on the following 
terms, víz , from year to year at an annual 
rental of "Бы, 45 rer bigha ог total rental of 
Rs, 1€0 and to pay Zemindari Dak cass as well 
as all legal cesses рвув11з at present and whieh 
may hereafter be enforeed by Government 
beginning from the agrieultural year 1304 
M. S.” Thesesond cliuse provides for pay» 
ment of the rental by quarterly instalments. 
The third elaure restriets the tenant from 
eulting down or selling any trees on the 


land without the sanstion of the lessor ` 


under penalty of paying Кз. 10 per tree or 
wore aecording to the value thereof. The 
fourth elause provides that ifat any future 
date the area of the land under the lease 
should be found by measurement to be in 
exsess of ihe area leased the tenant should 
. pay rent for the exeess according to the 
highest rate then prevailing. The fifth elause 
provides that the norinal lessee, Ме, Asator, 
shall have no right to transfer exüept to the 
чїйүлө of Messrs. Ralli Brothers or to sell 
Ady portion of the land without the written 
АЕ of the lestor, Thp sixth and last 
(te contains the boundaries and dimensions 

iL ihe land settled. 

By seotion 106 of the T.anafer of Property 
Aet, ïn the abeercs of a eontrast or local law 
or usage to the sontrary, the lesse of im. 
moyesbie property for agrisultutal or many- 
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facturing purposes shall ba deemed.to be 
a lease from year to year terminable by six 
months’ notise by either party. But where a 
leasa has been granted for building purposes, 
and n» term is spscified in the instrament, if 
the buildings contamplated or'in fast erasted 
are of а permanent nature, the Courts in 
this country have.geuerally prexu mod.that the 
interest granted was intended to Баса perma: 
nent ons. The present leas» purports to be a 
buildinz lease and buildiags have in fact bsen 
erected of а permaneat nature bat the terms 
are stated to be from year to year at an annual 
rantal of Rs. 45 per bigh7, and soma years 
later, towards the end of 1503, Masta. Ralli 
Brotherr, although they sonsiderad, as was 
found by the learned District Judge, that they 
had a permanent interes!.in the land and 
mightsafely ereot permanent buildings thsr:on, 
nevertheless, owing to a sartaia vaguenssa in 
the terms of the lease, approached the lessor 
before doing so. Acsordingly on the 3!st De- 
sember 1503 an interview took plasa between 
Mr. Forbes and his agent, Mr. Duff, on the one 
hand and Mr. Oarras representing Меввга, 
Ralli Brothers on the other, The purport 
of what took plases at that interview was 
given in evidense by Mr. Oarras and was 
accapted by ‘the learned Judge. At the 
requast of Mr, Osrras the result of what 
took place ai that interview was relused 
to writing and is eontained in а letter 
written to Mr, Carras by Mr. Daff the same 
day. The leite$ isin these terms :— 


, Sultanpur, 

; ; 31 12-190 !. 
Dear, Mr. Carros, . 

‘Referring to your eonvorsation. of . thie 
morning with Mr, Forbes and myself I write 
at your request to say that the lease 
executed by Mr. O. Asatos dated the 22nd 
June 1894 is a permanent lease and gives 
you the right to erect buildings but it 
does not entitle you .to hold аё а бхе1 rate 
and the rent is liable to enhaneement after 
proper legal notics. If your firm desires to 
have a permanent lease ata fixed rate of 
rent I will Ъз glad to ses the proposed 
draft of lease and to show it to Mr. 
Forbes. In he- meantime уоп, сап som. 
menee the house if you like to do во. 

Yours sineerely, 
(Sd.) PATRIK DUFF, 
Я Manager, Sultanpur Бзёвёв,., 
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: The evidence of Mr. Carras, which was 
aseapted by the learned Distriet Juice, 
was to the effest that he wanted to eonatruet 
& permanent building for his residense on 
а portion of the: leasehold land and, on 


referring the matter to his prinosipals at. 


Oslsutta, was instrosted that the point should 
ba made quite olear as to whether the lease 
‘was а permanent опе orno}. He soxordingly 
‘interviewed Mr. Forbes and his manager 
‘Mr, Daff, when a conversation took ` place 
between them the substanse of whioh was 
embodied in the letter of the 3lat Dessmber, 
Mr: Daff was not ealled as a witness. Mr. 
Forbes, however, was salled and apparen'ly 
denied all recollestion of the matter. It 
was. found as a fast that the letter assurately 
represented the substancs of the eonversation 
between Mr. Forbes and his agent and Mr. 
‘Carras and that the letter was written 
under the direstions of Mr. Forbes. It 
appears that at this, tima  Messrs. Ralli 
Brothers wished to have a permanent lease 
at a'fixed rent and it is clear from tha 
letter that the question whether the rent waa 
fixed or liable .to enhaneement was dissusscd 
at the interview, end the agreement воще 
to. was that the lease was permanent but 
did not en'itla the tenant ts hold at a 6x:d 
rate-of orent. It appears further from the 
Muusi'S judgmsnt that a nazarana was 
paid: by the lassees in respeat.of the building 
whieh was eommeneed sometime in January 
1904 and eompleted in May and, from a lstter 
written by Mr. Duff to Mezara, Ralli Brothers’ 
Solisitors on the 28га January, 16: appears 
that b:fore boi'ding the lessees had ealled 
for the lessor’s  tiílo.deels. This latter 
refuses to produee the title deeds stating 
that mattere of greater :importanee than 
the lease of afew bighas of land wera 
constantly transasted in the lessor'a estate 
without the proiuetion of sueh papers and 
that there were no special title-deeds for 
the plot of land whish Messrs. Ralli Brothers 
had held for the last nine years. It.then 
says: " Mr. Forbes, therefore, deslines 1o 
prodose sueh valuable papers аз he holds 
and  sonsiders that the existing lease 


with the addition of the sanetion recantly: 


to erest the building is sufficient 
It is found as a 


given 
for all requirements." 
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not been led to do so by the representation of 
the plaintiff and his manager referred to 
above. It is also found in terms that Mr, 
Forbes gave Messrs, Ralli Brothers fu'ly 
to understand that the lease of 1894 was 
a permanent' lease and that they cocld 


'construsb buildings without ary fear bnt Бай 


no right to hold the lind ata fixed rate, 
‘From 1904 till 1916 the appellants remained 
in  oscupation paying the rent reserved 
under the lease. In that year the lesicr's 
Kaeheri or estate-house was unfortunately 
destr:ysd by fire. He thereupon attem pted 
to levy a ‘toll upon eaeh of his tenants at 
the rate cf 0-1-6. per rupee cf their 
rental for the purpose of re-building the 
:«Kacheri. Whether the other tenants of Mr. 
Forbes submitted without protest to thia 
prosedura does not appear, but Mestra. Ralli 
Brothers definitely refused to soviribute 
their proportion and were undoubtedly 
within their rights in so doing.: This appears 
io have given offense to Mr, Forbes 
who in August 1916 served the lessees 
with .noties to quit and subsequently 
instituted the present snit. 

I have referred in some’ detail to ihe 
findings of the Additional Distriet Jndge 
as it is upon these findings that the 
determination of the question of estoppel must 
depend. With regard to the appellant's 
firat sontention viz, that the lease is in fast 
в permanent опе, in my opinion, the deoi- 
sion of Ross, J, now. under appeal was 
right and that of the Additional Distriet 


Jadge cannot be supported. Admitting 
that a lease granted for the purpose of 
building permanent struetures may be 


presumed to pass a permanent inte б 
I do not think that sush a ктан ын 
san outweigh tke aetual terms of the lease 
itself. The lease purports to be from year 
fo year at au annual rental of Rs, 45 
per bigha and this,in my opinion, ean only 
be construed as granting a lease from year 
to year even if the lessees have power to baild. 
Certain eases were referred to by the 
appellants im support of their eontention on 
the first point. The first is that of Juhooree 
Lall Sahoo v. Mr. H, Dear (1) bnt that desision 
goes no further than this, that where the 


faot thát- ‘thé defendants would never-have . . 
undertaken the sonstruction.of a .masonry ` 


building at sùgh’ a heavy cost if they had: 


' 48 
RALLI t, FORBES, 


land isgiven to a lessea for the purpose 
of buildinga houssto live in, withont any 
term ‘being fixed for the tananey, the 
tenure of the house and laud eannot be 
taken away from the lessee's heir or his 
vendee ав long аз he eontinues to pay the 
rent, The decision goes no further than ` to 
raise a presumption of permanensy in the 
вавз of building leases where no term ів 
fixed whish does not appear to ms to be 
the present sase where the term ie said 
to b» from year to year. .It was eontended, 
however, that the worda “year to year at an 
annual rental of Rs. 45 per bigha" meant no 
more than an undertak ng to pay the rent year 
after year and the ease of Raia Promoda 
Noth Roy v. Sri Govindo Chcwdhury.(2) was 
sited, where it was held that where a lease 
was given for building purposes the Oourt 
may well presume that it was intended to be 
в perpetual lease. The words used in that 
inàtanee were: “ You will pay the rent, etc. 
at the above rate kist by kist year after 
year” and the following passage in the 
judgment of (Ghose ard  Bodily, JJ., 
was reliad проп -that even a lease stated 
to be from year to year might be of a 
а. parmanent nature: “As a'raady notised 
the lease in this ease does not spesify any 
period during whieh itis to subsist. The 
land was tobe held by the lessee from year 
to year ata certain yearly rent andin the 
event of a masonry building being erected 
on it the lessee wovli te liable to pay the 
previiling rate of rent. And it-seems to ur, 
looking at the doeument as а whole, that the 
absense of tbe wordr, mcurust mukarrart and 
so forth whieh are usually found in grants in 
perpetuity does not  indisate that 16 
was not the intention of the lessor to 
grant a permanent lease.” If by this the 
learned Judges meant that the lease was in 
faat one from year to year the decision even- 
tually arrived at seams hardly consistent with 
that finding nor were the words from year to 
year in that part of the judgment a ecrreot 
reproduation of the words actually used in the 
lease. І do not think that a chanee expression 
such аз Баһ relied upon and whieh may 
weil have bən made per incuri:m бап 
hava any , binding fore» ва an. guihcri. 
ty upon the c:nstrustion of &vch leases, 

In батада Kvipil lla v. Akhil Ohandra Biswas 


(2) 9 О. W. N. 462; 82 C. €48, 
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(3) the Jease whish was cilled a daluka patta 
recited that the tenant bad exeauted a kabultyat 
in favour of the grantor and that the taluka 
pitta was granted on rent of Re, 1 from year 
to year. Than followed a eovenant in those 
terms :-—'" You shall erest houses upon the 
land and live thera, If I have а. personal 
ness:si'y you shall relinqaish the land and 
you will not be entitled to make any objsa- 
tion,’ It was held that if there he nothing 
either in the surrounding cirsumstanses or in 
the instcamant whieh creates tho intereat to 
show that it was intended to ba otherwise, 
tha inferense is that a lease deseribad as a 
taluka p tia was totended fo bs permanent, 
The words in that sass "on rent of Rs. 1 from 
year to year" ware elearly taken as iadicating 
merely а yearly rent of ons rupee aad baving 
no reference to the term demised, and no 
point appears to have been taken that they 
eould bear any other interpretation, In the 
present case, however, the'words are different 
and appear to ma to indieste both a leaxe from 
year to year and an annual reatal of Hs, 45. 
I hold, therefore, that the lease must be 
eonstruad as a yearly lease, At the sime 
time the cases to which referenca has bien 
made may well have raised a doabt in the 
minds of the parties ia this sasa as to what - 
their exact rights were under the instrument 
iu qaisiion and this із not withosat ime 
portanee із consilering the question of: 
estoppel. 

In support of their plaa ofextoppel the 
appellants rely upon the ease of Ramsden v. 
Dyscn (4) and eoutend that on tha facts 
found by the Offi:iating District Judge the 
respondens is estopped from dsnying the pər- 
manent nature of their interest, The doctrine 
is thus expressed by Lord Oranworth, L. O., 
in that 0850:— ` 

If а stranger bəgins to build on my land 
supposing it to be his own, and I, per- 
ceiving his mistake, abstain from setting him 
right, and leive bim to persevere in his 
error, а Oourtof Hyuity will not allow me 
afterwards to asssrb my title to the :land 
on whieh he had expended money on tha 
supp sition tha} the land was-his own, Ib 
sonsid:rs that, when I saw the mistake 
into which he hai fallen, it was my duty 


"m 41 Ind, Cas, 630; 28 C. L, Ј, 18; 217 C. W, N, 


(4) 1866) 1 Н, L. 129; 12 Jur, (x, s.) 606, 14 W. 
8.924; 149 R, B, 543, - - 
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io be'setive and to state my adverse title; and 
that it would be dishonest in me to remain 
wilfully passive on sneh an ocsasion, in order 
afterwards to profit by the mistake which I 
might have prevented, 

But -it will be observed that to raise sush 
an equity two things are required, first, 
that the person -expending ‘the money sup- 
poses, himself to be' building. cn :his own 
land ; and, secondly, that the real owner at the 
time of the expenditure knows that the 
land belongs to him and not to the person 
expending the money in the belief that he 
is the owner. 
my land knowingit to be mine, there is no 
principle of equity which would preyent'my 
claiming the land with the benefit of all 
the exnenditura made on it. Thera would 
be nothing in my sonduet, active or passive, 
making it inequitable in me to assert my 
legal rights.” t { 


Tke respondent, on the other hand, өоп: . 


tends that onthe fasts found iha onte is not 
governed by the prinsiple there enunsiated. 
The Lord Ohansellor in thus stating the 


pringiple deals only with the case where. 


the owner of the land takes no active part 
in indusing the tenant to build cr encourag- 


ing him in the misteken idea that he bas- 


& right to do so, but merely remains 
passive whilst he perceives the mistake. The, 
. reason why Courts of Equity refure to allow 
the owner of' land to profit by sush a 
mistake resta upon the ground that if would 
be eonniving at dishonesty to permit him to 
do so. But in the ease supnosed where the 
owrer merely stands by ard does nothing, 
and afterwards seeks to ejeet the tenant 
there ean be no question of fraud or dis- 
honesty unless the owner was aware when 
the building was erected that he had power 
to prevent it. In sush а баке there eould 
be no obligation or du'y upon him to dis- 
elose that of which ke was not himself 
aware, and it is the attempt to take ad- 
vantage of this breach of duty or obligation 
which eonstitutes the dishonesty. . Similaily, 
if the tenant is aware that he has no right 
to build, there ia no obligation upon the 
owner to inform him of that whieh he already 
knows, nor would it make any difference in 
Boch a case that the owner was well aware 
of his own rights. The knowledge of the 
owner as to his power to interfere is, therefore, 
essential where his conduct is merely passive 
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and he takes no aetiva steps to’ oreate or 
induca a mistaken belief in the mind of 
the tenant as to the latter’s rights, or as 
to bis cwn acquiescenca in or consent to 
the trespass. Lord Cranworth, L., C., did not 
in terms formulate any prinsiple indicating 
the fastors whieh would be nesessary for 
the application of the doctrine where the 
owner by his own words or acts intentionally 
enused the tenant to believe that he was 
entitled to build or induced him to do so. 
But I apprehend that where the owner, 
being either ignorant of his rights or un- 
eertain of their extent, by hia own aet or 
representation ereates or induces in the mind 
of his tevant а mis'aken belief that he 
has a permanent interestin the land and 
may safely. build thereoo, and the tenant, 
relying upon the ast or representation so 
made, treats hisinterest as permanent 
and incurs expense in bnilding, whieh he 
would not otherwise have done, the owner 
cannot afterwards ba heard to deny the 
truth of that which he represented. To 
allow him to-do so would, in my огіпіоџ, be 
opposed to the fandamentat prineiples of the 
dostrine of estoppel. Fer just as in the 
former case the -rightfol owner must be 
deemed guilty of а dishonest act if knowing 
an innocent mistake has: b:en committed 
he omits to sorreet it and  afcerwards 


‘seeks to take advantage of it, өс, in the 


latter ease if he actively азаїв'в in creating 
the mistaken belief in the mind of his 


tenant which the tenant acts upon ia gocd 


faith, it would be eontrary to honest dealing 
if the landlord were afterwards to go baak 


upon his word, however, innoeent his condust 


may have been in the frat insianee, 
The facts found ty the majority of their 


Lordships in Ramsden v, Dyson (4) did not 


bring the ease within the doetrine, but 
Lord Kingsdown who took a different view 
of the fasts enunciated the rnle thus:— 

. The rule of- law applieable to the case 
appears to meto be this: If а man, under 
á. verbal agreement with a landlord for a 
sertain interest in land, or, what amounts to 
the same thing, under an expectation, ereated 
or ‘encouraged by the landlord, that he shall 
have a certain interest, takes possession of 
such land, with the eonsent of the landlord, 
and upon the faith of sach promise or 
expectation, with the krowledge of 
the landlord and withont . objestion 
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Фу him, lays.out money upon the land, 
a Court of Equity will sompel the landlord 
to give effect to sueh promise or expeata- 
tion. This was the principle of the decision 
in Gregory v. Mighell (5) and, as I soncsive, 
is open to no doubt." 

Although Lord Kingsdown differed from 
the majority of their Lordships in his ap- 
presiation of the evidence, his deeision as 
to the principle to be applied has not, so 
far as I am aware, ever been questioned. 
It wasreferred to by Sir Lawrence Jenkina, 
С. J., in the Municipal Oorporaticn of Bombay 
v. Secretary of State for Indéa (6) asa correst 
exposition of the doetrine and was applied 
in that cate. Moreover, the application: of 
the doctrine of estoppel in this country, in 
so far ag it creates a rule of evidense, is 
governed ty Statute and finds expreasion 
in section 115 of the Hrijence Ast. Whe- 
ther there. be, as stated by Sir Lawrence 
Jenkins, O.-J., in that ease, essential differ. 
ences between the law emb:died in the 
sestion and the equitabla dootrine referred 
to,-I do not propose to discuss, for full 
effeet must be given in this eountry to the 
rule enacted by the section, which appears 
to me to do no more than embody in a 
compendious form the result of the prinsi: 
ples laid dcwn.in the deoided eases. It 
is unnecessary, therefore, to refer in detail 
to all the English authorities which : were 
referred to inargument. Sestion 115 of the 
Evidence Aet provides as follows :— 

"When one person has, by his deelaration, 
ast or omission, intentionally caused or per- 
mitted another person to believe a thing 
to be true and to. ack upon sush belief, 
neither he nor his representative shall be 
‘allowed, in auy suit or proceeding ‘between 
himself ‘and such person or his representative, 
to deny the truth of that thing.” 

\ It will be observed from:the wording of 
this section that it eombines the prinsiples 
underlying the doctrine of estoppel as enua- 
siated both by Lord Cranworth, L. O., and 
Lord Kingsdown in Ramsden v. Dyson (4). 
The estoppel may arise by reason of either 
a declaration, an aet or an omission, but 
in either case there must* be an intention 


hut 


(Б) (1811) 18 Ves, ; 538 11 В.В. 207; bu В, 841, 
(6) 29 В, 580; 7 Bom, L, В. 27, 
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on the part of the person against whom the’ 

estoppel operates to cause or permit a belief 

in the mind of another. In the case of 

а mere omission no suoh_ intention: 
san well ba imputed unless the true. 
fasts are known to the perscn whose omission 

is in question, but where there is a del.barate 

deelaration or ast causing or perm:tting sush 

belief and inducing another to act upon it, it 

must b» presumed that such deslavration or 

aot was intended t» hava its ordinary and 

natural effest upon the mind and astions 
of the other party, In considering tha effaat 
of this sestion I oannof do batter than rafer 
to’ the sase of Sarat Ohunder Dey v. Gopal 
Ohunder Laha (7) where Lord Shand in dliver. 
ing the juigment of their Lordship; of the 
Jadicial Committes dealing with the ваза of в 
dealaration or ast observed : — 

"In ragard to the fiest of those pointy, 
the sestion of tha Evidense Ast by whieh the 
question must bs determined does not’maka 
if a condition of estoppel resulting that the 
person who by his deslaration or ast has 
indussd tha belisf on whieh another has astad 
was either eommitting-or seaking 6» вэт! а 
fraud, or that he was asting with a fal 
knowledge of the oeiceumstani:es, and unler 
no mistake or misapprehansion. Tha Court 
is not warranted or entitled to add any suih 
qualifying aonditions to the languaga of.the 
Act; bit even if they -had. ths powar of thus 
virtually interpolating words ia the Statute 
whieh ara not to ba found. there,- their 
Lordships-are clearly of opinion that there 
is neither ргіпоіріе nor authority for any 
Bush legal dostrine as would warrant this. 
The levrnei Counsel who argued the present 
oase on either side were agreed that the terms 
of the Indian Hvidense Aot did not enast аз 
law in India auythiag different from the law 
of England on the subjest of estoppel, and their 
Lordships entirely.adopt that view. · The 
law of this eountry gives no countenance ' 
to the dostrine'that in ordar to :ereate 
estoppel the person whoss acts or deoclarae 
tions inducad another to ao: in а par. 
tisular way must hava been under no mistaka 
himself, or must have asted with an intention 
to mislead or desaive. What the law and 
ths Iadian Statute mainly regard ig the 


(7) 19 Í. А. 203; 20 C. 208; 6 Sar. P. C. J. 224; 19 
Ind, Dec. (x, s.) 201 (Р, C.) 


Љу & representation made, 


sibi 
' unfortunate for him, but it would be unjust, 
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position of the person who was induced to 


aet; and.the prinsiple са whish the law and 


‘the Statote-rest is, that it wonld be most 


inequitable and unjust to him that if another 
or by eonduot 
amounting to a represention, has indused 


‘him to act as he would not otherwise have 


done, the person who made the rapresentation 
should be allowed to deny or repudiate the 
effest of his former statement, to the loss 
and injary of the person who acted on it. 


"ТЕ the person who made the statemant did 


во without full knowledge, or under error, 
tmputel, it may in the result bs 


even though he asted under error, to throw 
the eonsequenees оп the person who believed 
‘his statement and aeted on it „89 it was 


-intendéd he sbould do.” 


The judgment from whieh I have just 
quoted sontains a foreible and lueid exposi- 
“tion ofthe law of estoppel as administered 
in India and based npon the Statute. Upon 


‘the facts fouad by the lower Appellate Oourt 


the present sase ‘appedrs to me to eome 
direatly within ‘the four corners of tbe 
principle ав enuneiated by Lord Shaw. 

It is eontended on behalf of the respondent, 


"however, that the terms of the leaze are so 


alear that there oan be no room for mistaka, 
and that Messrs, Ralli Brothers could never 
have bean deseived as to their aetual rights 
‘by any representation made by Mr. Forbes. 
It is further argued that' the. representation 
was af most a mere expression of opinion 
проп whish Messrs. Ralli Brótbers might aet 
‘or not at their own risk. This appears to 
have been the view taken by : Ross, J., in the 
Geeision now under appeal. The learned 
Judge also appears to have considered that 
there ‘was no representation at all of any 
existing faet. and, as I read his judgment, he 
arrived at this sonelusion by finding that 
the representation sueh as it was was а mere 
expression of opinion, or, at most of the 
landlord’s present intention. In face of the 
express findings I must respestíul'y decline to 
speculate as to whether a person of reasonable 
intelligence could honestly believe the 
instrument created more than a yearly 
ioterest, It ів {оцай asa fast that Messrs, 
Ralli Brothers. thought that they had a 
permanent interest bit that the terms of the 
lease were vague and indefinite, and they, 
therefore, had a doubt, and wanted i$ cleared 
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up before committing themselves to buildings 
I think that isa fair inferenos to'be drawn 
from the findings ss в whole, In. these 
sirenmatanees they approashed the lessor 
who definitely deelared that the lease was 
8 permanent ove and gave the lessees the 
right to erest buildings. By so aeting the 
lessor dissipated any doubt that remained in 
the mind of his lessees and induced them 
to spend money in building which, it is found, 
they never would have done but forthe reprae 
sentation made, The snggeation that the 
representation was & mere expression cf 
opinion was argued before the Officiating 
District Judge bat was rejeetad by bim and, 
in my opinion, rightly. The finding of the 
Officiating Distries Judge who had the 
evidense before him is eonclusive on this 
question of fast and it sould not be re-opened 
in.seeond appeal. 

The oase of Jorden v. Money (8) was also 
referred to in argoment and r.lied on by the 
respondent, From the faets found in that ease 
it would appear that the representations 
relied upon were taken to amount merely to 
an expression of present intention by Mrs, 
Jordon which ereated no estoppel fetter- 
ing her future sonduct or preventing that 
lady from changing her mind. It was found 
that she never agreed to give up her 
legal rights bat merely intimated that she 


‘bad no present intention of enforeing them, 


and any one who spesulated upon the 
slender shanses of a lady remaining of the 
same mind eould not afterwards ecmolein 
if his venture: turned out unprofitable. 
The representation may well have been 
true as to the state of affairs existing at 
the time it was made, and it was nena 
theless true berause subsequently Mra. 
Jordon’s intention altered, The representa. 


‘tion in the present case eannot be regarded 


as the mere expression of an intention. It is 
in the nature of а declaration of the tenant’s 

rights and a direst invitation to them to 
act upon it whioh in «onsequense they did. 

It was further eontended by the learned 
Counsel for the respondent that the proper 
sourse, if- our judgment should be against 
him on the point of estoppel, was to grant him 
a decree of ejestment giving the appellants 
compensation for the sums expended by them 
on the buildings. In my opinion no reason 

(8) (1854) 5 H. L. 0.185; 28 L, J, Ch. 865; 101 R, 
В, 116; 10 E, В, 865, 


752 
HAND LAL 0, ТОГА RAY, 


has been shown why this sourse should be 
adopted and itis manifest that the mere eost 
of building would not adequately compensate 
the appellants for the loss of the land in 
connestion with whieb after eresting permanent 
atrustures at sonsiderable expense they have 
established a large business eonnestion, In 
my opinion the proper sourse to follow is to 
dismiss the plaintiff's elaim. І  woulá 
allow this appeal and disimiss the suit with 
возів here and in the Courts below. 

Моылок, J.—1 agree. 

и. К. Appeal allowed, 
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LAHORE HIGH COURT. 
-Miscateascous Fiest Озу. Appear No. 1088 
or 1921, 

November 12, 1921. 

Present :—Mr. Justica Broadway. 
NAND LAL—Jovenust:+Dep10a—APPELLANT 
versus 
TOLA RAM— Derogar. HOLDER— 

. RESPONDENT, 
Civil Procedure Code (Act V of 1808), О. XXI, r 90 
Execution of décree—Sale not proclaimed by beat 
of drum—Paucity of bidders—Irregularity. 


Where owing to the failure of the decree-holder 
to deposit the necessary charges, an exeoution sale 
is not properly announced and the omission results 
in a paucity of bidders, the irregularity must be 
taken to have caused substantial injury to the 
judgment-debtor and the sale will be set aside on 


that ground, | : 
Bario Moyee Debi v. Dakhina Ranjan, 24 0. 291; 12 


d. Dec, 1м. s.) 861, relied upon, 
ae лу Chetty v. Ma U, Tha, 88 Ind. Cas. 98 


11 Bur. L. Т, 40, referred to. E 

Missellaneous first appeal from sn order 
of the District Judge, Dera Ghazi Khan, 
dated the 218+ January 1921. 

Lala Jagan Nath, for the Appellant. 

Mr, Kanwar Narain, for the Respondent. | 

JUDGMENT.— For details of the fasts 
"leading to this appeal my judgment in 
-Missellaneous Civil Appeal No. 1436 of 
1921, dated 12th November 1921, may be 
wonsulted, This appeal rélates to an objes- 
Жоп by Nand Lal that the sale attacked 
should: be set aside on the ground of 
irregularities. Mr. Kanwar Narain has 
admitted that the following irregularities 
took place :— , - = 
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sedure Code, such 


ой. 


(3) omiesion to andounse sale by beat of 
drum, 

(22) all the judgment debtors were 
personally served. 

He, however, sontended that under the 
proviso fo г. 90 of O.. XX!, Civil Pro. 
irregularities’: must be 
regarded as immaterial unless the objestor 
ean show that he has eustained sub- 
stantial injury by reason of them. . 

Mr. Jagan Nath. referred to the’ report 
of the Civil Nazir (Khuda.Bakhsh) who 
eondueted the. sale and urged that this 
report showed beyond doubt thnt'substantial : 
injury had been saused by these irregularities. " 
This report is.dated 17th November 1920 
aud shows .that the. bidders were less than 
they might have been owing to- the failure 
to annonnee the sale by beat of drom—~ 
an omission due. to. the refusal on the 
part of the desree-holder to pay the 
requisite fees. ; 

Iu Ramaswamy Оћейу v. Ма U Tha (1). 
it was held that omission to give notiee 
to the jadgment-debtors of an execution 
sale of their property is fatal, 

In Surno: Моуев -Debt v Dakhina Ranian 
(2) -it.was held that the sale of property 
for an inadequate . price.due to the paucity‘ 
of bidders by reason of an irregularity in 
the proesediogs showed . that the injury: 
was a nesessary result.of the irregularity. 

In the present ease the pancity of 
bidders was due '(aceordirg to . Khuda 
Bakhsh whom . [cee no.reason to disbalieve)' 
to the irregulerity in not announcing the 
‘sale by beat of drum, and -the failure to 
do this was dve'to the omission on tha 
part of the 'desree-holder to pay the 
necessary eharges. i . : 

Though the omission to serva: the other 
judgment.debtors may be, disregarded, (for 
Nand Lal, the objestor, was served). І do 
not think I can overlook the other irrega> 
larity whieh is ma*erial and whieh I con: 
sider resulted in an injury to appellant, 

I aesordingly accept this appeal with 
ecsts and setting aside the sale direst that 
the property be re-sold in aecordaneá with 
law. UE ` : B - ‘ 

Z. Е. Appeal accepted, ` 

(1) 38 Ind, Cas. 98; 11 Bur. L. Т. 40. 2, 

й (2) 240, 291;.12 Ind, Dec, (м, 3.) 861, - 
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LAHORE HIGH COURT. 
MisegrtANEOUS SECOND Civit, APPEAL 
No. 1451 or 1921. 
February 20, 1922. 
Present: —Mr. Justice Broadway, 
RAM DAS-—PrarNTIFI— 
APPELLANT] 

VETSUS 
8, P. NETTO—Duarexpaxt— 


RESPONDENT. 
Ewecution of decree—Hmecuting Court, duty of— 
Court: cannot go behind —decree— Civil 
Code (Act V of 198), з. 47—Questions under в. 47 
must have reference to matters subsequent to decree. 


A Court executing a decree must take the decree 
„as 16 stands, It has no power to go behind the 
decree, in other words, it cannot. entertain any 
objection as to the legality or correctness of the 
deoree, the reason being that a decree though it 
may not be-according to law, is binding and conclu- 
,8ive between the parties, if it is not appealed from. 
[р. 758, col. 2; p. 754, col 1.] 

Questions under section 47, Civil Procedure Code, 
- relating to the execution of a decree and arising bet- 
»ween the parties to а suitin which the decree was 
passed or theirrepresentatives, must be such as have 
reference to` matters arising subsequent to the 
passing.of the decree and mob antecedent to it. 
: [p. 754, col. 1.] 

Ohhoti Narain Singh v. Rameshwar Koer, 6 О. W. 
N. 796, referred to 

Lakhmiram Kevalram Bhatt ү. Punamchand 
Pitamber, 59 Ind. Cas, 444; 45 B. 650; 22 Bom. L. B. 
1173, distinguished. 

Plaintiff obtained an ez parte decree against 
defendant. In execution the defendant objected’ 
that the decree could not be exeouted inasmuch ав 
the claim upon which the decree was based had 
been satisfied by an order of discharge passed in 
certain insolvency proceedings : 

Held, that this objection should bave been taken 
as a defence-to the suit and could not be enter- 
tained in execution, inasmuch as the executing 
Court had no power to go behind or question the 
legality of the decree, [p, 764, cola, 1 & 2. 

Appeal against a decree of the Distriet 
Judge, Lahore, dated the 26th April 1921, 
aonfirming that of the Senior Sub Judge, 
Lahore, dated the 3rd July 1920. 

"Mr. Oarden Noad and Lala Harbhajan Dss, 
Хог the Appellant. ; 

, Mr, M, Obeaullah, for the Respondent. 

* JUDGMEN?.—This is a miscellaneous 
seeond: appeal from the appellate desision of 
the District Judge, Lahore, ‘passed in eertain 
'exeaution proeesdings. On the 5th ofApr.1.911 
the respondent, S. P. Netto, and two others 
"executed a pro-note in favour of the appellant 
„Бат Das. .16 appears tbat on the 18th July 
1911 8, P. Netto. filed a petition in insolveney 
‘jn tho- High Court of Bombay and obtained 
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his discharge from that Court on the lat of 
November 1911, In the sshedule of creditors 
S. P. Netto showed Ram Das as being entitled 
‘toa sum of Ra. 500 and another sum of 
Rs. 50. On the 24th of September 1912 
‘Netto filed a seaond petition in insolvency also 
‘in the Bombay High Court and obtained his 
discharge on the 16th of June 1915. Ram 
Das’s name was not entered as one of the 
ereditors in the second insolveney procsed- 
ings. : 

Оа the 16th of January 1917 Ram Das 
‘instituted a suit against S. P. Netto and two 
others on the pro note dated 8th April 1911 
‘and obtained an ex parte desree against S. P, 
‘Netto alone on the 2nd of May 1917, On the 
14th of January 1920 Ram Das applied for 
execution of the desrea by attashment cf 
R.P. Netto's pay. S.P, Netto then pleaded that 
his ray eould not be attached in exeeution of 
this deoree inasmush as the slaim оп 
which the decreas was based had been 
satisfied by the orders of discharge made 
‘by the Bombay High Court on the 1st 
of November 1911 and again on the 16th 
of June 1915. Ham Das pleaded that he 
knew nothing cf the insolveney proceedings 
whieh took place in Bombay and that the debt 
due under the pro: note sued upon bad not been 
inelnded in the sehedule, The Courts below 
have heid that inasmush as the order dis- 
sharging S.P, Netto amounted to satisfastion 
of all the debt» entered in the sehedule tlie 
deeree in question sould not be exeeuted, Ram 
Das has now come up ёз this Court in second 
appeal and on his behalf I have heard 
Mr, Oarden Noad while Mr. Obedullah has 
addressed me on behalf of the respondent, 
S. P. Netto. 

Ithas been sontended that the Oourta bes 
low have erred in going behind the desrea 
and that the objection now taken by S, Р, 
Netto could not be given eíffeat to in exeene 
‘tion proceedings, Mr. Carden Noad admitted, 
for the purposes of argument, that had S. P, 
Netto raised this plea in the suit itself it 
would have coneluded the matter but he cons 
‘tended that as S, P. Netto allowed the suit to 
` be deereed, all that the Courts had to до · waa 
to exesute the dgorse and that they were not 
coneernad with the question whether tha 
‘decree was a good or a bad one. Ая pointed 
out by Mulla in his Commentary on the Civil 
Preesdure Code, 7th Edition, page 114, the 
Court exesuting a decree. must take the deereg 
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as ib standa. It hasno power to go behind 
the deoree, in other words, it cannot entertain 
вру objection кв to the legality ог correstness 
of the decree, the reason being that a deoree, 
though it may not be aseording. to law, is 
binding and sonelusive between the parties, 
if it is not appealed from. In Chhol: Narain 
` Singh v. Rameshwar Eosr (1) it was held that 
questiors under ssetion 47, relating to the 
excoation of в desree and arising between the 
parties to a suit in whish the deeree was 
passed or their гевргевэпівіі уер, must be sueh 
as have referense to matters arising eub- 
sequent to the passing of the deerce and not 
antesedent to it. In the, present. ease the 
plea raised appears to me to smount.to а plea 
. that the deeree had been satisfied. Indeed if 
I understood Mr, Obedullah aright, what Le 
soptended was that the satisfaction alleged 
was bared on the orders of discharge by the 
Bomtay High Court. Whiehever order be 
, relied cn reither of them can be held to have 
Giseharged the debs Cus under tke decree, 
and it was the execution of the deoree that tke 
Ocuris below were eoncerned with. І donot 
think tlat еу bad ary rower to go 


into the cuestion whether the deeree 
had teon rightly ard legally pared, 
Mr. Obedullah referred to  Lahheram 


Kevalrom Bhatt vy. Eunamchand łitamber 
(2) but that osse is distingnishable from the 
prezent one in that there the question before 
the Court was whether an injunetion should 
issue slaying proceedings іп a foreign Court. 
At page £55* the learned Judges say that no 
doubt the point for argument before the 
Igarned Judge was whether t'e order of dis- 
eharge is a complete releare or not from the 
debts mentioned in the sehedule, Such an 
order no doubt would be resognieed by all 
ÜOourts in. the British Empire, It ceems to 
me, however, that those remarks must be eon- 
fined toa plea raised in defense of a snit 
based cn a claim to whieh an order of dis- 
` sharge related. Had 6, P, Netto defended 
the suit on the pro note and advaneed this 
ples in all probsbil.ty the plea would bave 
been given effeot to and the anit dismissed, 
He, however, allowed the case to go ew porie 
with the result that the oleim was desreed 


(1) 6 C, W. №, 766 


. (2) 69 Ind, Cas, 444; 45 B. 550, 22 Bom, D. R, 
1178. 


. #Pago of 46 В—[#д.] 
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and the mere fast that. the claim itself ought 
nof to have been desreed inusmuch as it had 
been discharged by Statute, would not, I think, 
be suffisient to empower а Court to refuse exa- 
eution of the deeree when pasted. Taka the 
саве of a nuit based ona claim whieh owing 
to the «flux of time had becoma barred. 
Suppose the defendant failed to appear and 
thus did not raize the plea of limitation with 
the resuli that the elaim was deareed, 
Could the juugment.debtor when the decree. 
holders ought toexeonte that deoree ask the 
executing Oourt to refuse exesution on the 
ground tha, as a matter of fact, the claim was 
barred and the deeree should not have been 
passed. The answer must, I think, be in the 
negative. The present situation is vary 
similar and, in my opinion, the Ocurts below 
-were not empowered to go into the question 
whether the deores onght or ought not to have 
been passed. "The dcecree-holder went into 
Court eecking to get hie desreo executed and I 
am of opinion that he was entitled to the 
astistanee of the Осотё, : 

In these eirtu mstanoes І повер this appeal 
with ccsts and direst the execution to 
proseed, 


“a Ke & By D. Appeal accepted, 
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, BOMBAY HIGH COURT. . 
Szcoxp Oivit Арк, No. 600 or 1921. 
Mareh 23, 1912. ' 
Present :—Sir Norman Macleod; Kr., 
Obief Justices, and Mr. Jus-ise Karga, 
PURSHOTTAM vITHALDAS SHET— 
PusiNTIFF— APPELLANT С 
versus . 
,RAVJI HARI ATHAVLE-— DEFENDANT 
RESPONDENT. 

Malicious prosecution Suit for damages by dis. 
charged person —Limitation Act (IX of $03), Sch I, 
Art, 28— Discharge, whether “termination” of prosecue 
tion—Cause of action—Revision application, effect оў, 


The discharge of-an scoused person is the ier. 
mination of the prosecution, within the meaning of 
Art. 24 of Schedule 1 to the Limitation Act, because 
if no further pr ceedings are taken, the accused, 
person is free of the charge made against him 

The cause of action fora suis for damages for 
malicious prosecution instituted by a person dis 
charged of an offence would arise immediately on 


Vel; ХУП] 
' KALU ©, ХОРО, 


his being discharged, and would поб be suspended 
because further proceedings might be taken either: 
by Government or by the compleinant in order to, 
get the order of discharge setaside ;if a revisional 
application is.suocessful and the criminal pro- 
ceedings are directed to be continued, then there is 
no-longer any cause of action, because the plaintiff 
is no longer a discharged person, and he has to wait 
until the prosecution terminates in his favour 
before his cause of action arises again. 


Venu v. Coorya Narayan, 6 B. 376; 8 Ind. Jur, 535; 
Chitty’s S. С. O, R. 106; 8 Jnd. Deo, in. s.) 708, 
followed. 

Narayya v. Seshayya, 23 M, 24; 8 Ind, Dec. (N. s.) 
411, referred to. ` 


Sesond appeal from the desision of the 
Distrist Jadge Thana, in Appeal No. 46 
of 1921, ecnfirming the daaree passed by the 
Subordinate Judge at Alibag, in Oivil Suit 
No. 105 of 19.0, ` 

Mr, P. B. Shingne, for the Appellant. 

Mr. G. N. Thakor, -for Solomon Moses, for 
the Raspondent. 


JUDGMENT.—The only question in this 
appeal is when did time begin to run against 
the plaintiff who had filed this suit for damages 
for malicious proseention. The period of limita- 
tion is one year from the time when the 
plaintiff is aequitted, or the proseeution ів 
otherwise terminated. Ір this ease the p/sint- 

„iff was dissharged more thana year prior 
to.the suit, and clearly his enause of aotion 
would .arise immediately on his being dis- 
charged, and would not ba suspended beeause 
farther proeeedings mightbe taken either 
by Government or by the somplainant in 
order to get the order of discharge set as'de. 
No donbt if a revisional applisatioa is rus- 
cessful and the oriminal proseedings are 
direated to bs continued, then there is no 
longer any eause of aation, because the plaint» 
iff ів no longer a digsharged person and he 
has to wait until the prosecution terminates 
in bis favour. befcra his ciuse of action 
arises again. It was held in Venu v. Coorya 
Narayan (1) that the di:charge of an assused 
person is the termination of the prosesution, 


That seems obvious, because if no further ` 


,proseedings.are taken, the accased parson ів 
„сев. of the charge made against hiv, and 
if the charga was maliciously mada ha 
would have а right of bringing aa action 
against the person who instituted it. Then 


(176 B. 37^; 6 Ind. Jur, 586; Chitty’s S, 0. C. B, 
396; 8 Ind. Dec. (x. 8.) 708, i I ty 8 [6] R 
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in Navayya v, Seshayya (2) it was held that 
в suit for damages for raalicious prosesution 
brought more than one year from the date of 
the plaintiff's acquittal, but within a year from 
the diemissal of a revision petition which 
had bsen filed against the aequittal, was 
barred onder Artiels 23. The cnly differ- 
enee between that ease and this is that 
the plaintiff in tbat esse was aoqu'tted 
instead of being  dissharged. The result 


‘must be that the lower Courts were right 


in holding that the plaintifi’s suit wad 
barred. The appeal will be dismissed with 

costs, 
в. D. à 
Ag psal dismissed, . 


(2) 28 М. 24; 8 Ind, Dec, (x, в.) 411, 


x LAHORE HIGH OOURT. . 
Srocoap Отуп, Aergat No, 1499 or 1921, 
D.camber 12, 1921. . 
Fresené:—Mr, Justice Abdul Raoof. 
KALU—Devreypant—APPELLANT 
versus 
МОРО AND OTHERS—PLAINTIFFS— 
. RgeroNDENTS. 


ь 


Civil Procedure Code (Act V of 1908), з, 11—HBes 
judicata—Dovtrine not to be unduly conditioned, 

The doctrine of res judicata should not be unduly 
conditioned and qualitied by all sorts of ingenious 
attempts at evasiqn, where there has been in fact ж 
fair contest on & question in dispute between tha 
parties and, the Court intended to give and bas give 
в final decision on that question [p 75°, col. 2.] ^ * 

Rama Krishna Naidu v. Krishnasami Naidu, 62 Ind, 
Саз, 34; (1919) М. У М, 7: 25 M. L, T. 88; 9 1. У; 
180; 36 W, L. J. 641, followed 
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Seeond appeal from а decree of the 
Distriet,Judge, Kulu at Dharmesla, dated 
the 9th Mareh 1921, affirming that of the 


Subordinate Judge, Kulu at Naggar, dated 
the 17th November 1920, 


i Lala Mehr Ohand Mahajan, for the Appel- 
ant. 


Kanwar Dalip Singh, for the Respond- 
enis. я 


JUDGMENT,.—This was а snit for posses- 
Bion of land. brought by the. reversioners of 
Khem Das on the basis of a desree of the 
Chief Court in‘Oivil Appeal No. 1447 of 1916. 
It has been decreed by the Сопг!ә below and 
the defendant Kalu’ has «ome up in sesond 
‘appeal to this Court, The folloning pedigree 
table will be helpful in explaining the facts of 
the eace :— B 


LAL es 


NEUE MIENNE: 
Bhagtu Daya Musammat—Khem Das==Musammat 








Ram Dodi Taloki 
Chanu Sisu (died leaving 
Musammat Bresti.) 
} 
Tshru, Kala, 
defendent No, 1 (appellant.) 
f. | | 1 
Gurdial, Jhabu, Debu, Jagtu, 
plaintiff ^ plaintiff plaintiff ‘pro forma 
No, 4, No. 8. No, 2, defendant.) 
| 
Gotu. Medu Nupu, 
| plaintiff No, J. 
. j \ 
Tikum Ram, , Rebtu, Kadshóo, 
, plaintiff No, 7, plaintiff No, 6, plaintiff No, б, ` 


, .Khem Das died on the 19th March 1894. 
. Mutation was effected in the name of 
- Musammat Bresti on the 10th February 1895, 
^as Bisu, the вор, had pre-deseased Khem Das. 
„Оп the 47th 2uguet 1907 Masommat Bresti 
свіней the land to Kalu, On the 9th January 

4915 she, however, surrendered the estate to 
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On the 25th 
Mareh 1915 mutation was effected in fnvour 
of the present plaintiffs, On the 23rd August 
1915 Kala sued Musammai Bresti, Obanu, 
Kadshu, Rebtu, Tikum Ram and Nupu for a 
deelaration that he was the owner of Khem 


‘Das’s land, firstly, asthe son of Khem Dar, 


sesond]y, asa donee from Musammat Bresti 
and, thirdly, by adverse possession,- On the 


17th November 1915 the suit was deerced 


by Mr. Tyson, who held that adverse posses- 
Bion was proved and that Kalu was the heir 
of Khem Das. He did not deeide the ques. 
tion of gift. On appeal by the present 
plaintiffs the Appellate-Conrt upbeld the first 
Court's decree on & different ground, namely, 
that the land being the self-asquired property 
of Khem Das the widow had full power ot 
alienation and that the gift made by her in 
favour of Kalu was good and unimpeachable, 
On the question of heirship of the plaintiff to 
Khem Das the Conrt distinetly held that he 
was not theson of Khem Das being the son 
of one Man Chand. Ар, however, the decree 
of the First Ocurt was upheld the present 
plaintiffs appealed to the Ohief Court. The 
judgment of the Chief Ocurt shows that 


‘only the question of the gift of Musammat 


Bresti was raised and considered, The 
Obief Court, however, held that Mulammat 
Bresti had only a life-interest and «onld not 
sonfer an absolute right on Kalu. The 
following order was passed by the learned 
Judge, who desided the ease :— 


"The result is that I grant the plaintiff a 
deslaratory dteree to the effect that he shall 
be entitled to keep the land during tke life. 
time of Musammat Bresti, but that the gift in 
his favour shall not affeet the reversionary 
rights ot defendants Nos, 2 to 5, the eollaterals 
of the deceased Khem Das," The widow 
Musammai Bresti having died the present suit 
is now brought by the plaintiffs for possession 
of the land in question on the.basis of this 
decree. The main defence put forward by 
Kalu was that he was the son cf Khem Das 
and as sueh was entitled to remain in pos- 
session of the property in spite of the deeree 
of the Chief Court. Both the Courts below 
have held that the question raised in 
defense had been desided hy the Distriet 
Judge in the previous suit against the appel- 


-lait ‘and that his desision operated as res 


gudieata, The plaintiffs’ suit has been deoreed 


Ael, LX VIT) 
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. &nd the defendant has some up in sesond 
appeal £o this Court, 


1t ia sontended on his behalf that tho desi- 
sion of the- Distriet Judge in the previous 
wit sanwot operate as res judicatz for the 
following reassne, namely, (1) that ae the 
anit of the plaintiff in that case: was desreed 
on-the basis-of the gifi made by Musammat 
Bresti it was not nesessary to daeide the 
question whether he was the son of Khem 
Das or-not, and (2) thatas the entira desree 
was in favour of the plaintifs he eould not 
have app»aled against the adverse desision 
of the Distriat Judge on the question whe- 
ther the plaintiff was the воп of Khem Das 
or no In my Opinion there is no forsa in 
this sontention. Kalu in the previous suit 
based his title tothe property on two grounds, 
firatly, a3 the son of Khem Das and, sesondly, 
as the donee from Musammat Bresti, His 
title аз the son of Khem Das would have 
given a higher right. Asa dones his right 
to the property would be of a lesser kind; 
for ag-held ‘it would inure only during the 
lifetime.cf Musammzt Bresti. Basides this, 
on the extinction of the donee’s family the 
property would revert to the family of the 
donor. The deeision.as to the higher right 
elaimed being against Kalu, appellant, Һа Зай 
every right to appeal Moreover, he eonld 
have questioned the eorrestness of the deeiaion 
of the Distriet Judge unier O. XLI, r, 
22, Qivil Prosedure 'Oode. The following 
eases are relied upon by the learned Ооппае] 
in support of-his eontention, but'they have no 
bearing on the fasts of the present ease : — 

(2) Bat Nathi v. Мат Dullabh (1), 

(5) Kelu Nambiar v. Ohathu Nambiar (2^, 

(šit) Buta Singh v. Lal Singh (8), 

(ie) Basanta у. Indar (4), 

(0) Allah Dia v. Sandha (5), 

In tbe ease of Rama Krishna Naidu v. 
Krishnasami Naidu (6) it was laid down that 


(1) 55 Ind. Oas. 32°; 22 Bom. L. R. 61 44 B. 321, 

(21 62 Ind. Oas, 268; 25 M, L. T. 63; (1919) M. W. 
N. 84; 9 L. Ж. 84, 

(31 27 Tnd. Oas. 555; 5 P. W. R. 1915; 87 P. L. R 


. 1928. 

(5:8 Ind. Cas. 242; 78P. L. R. 1910; 201 P, W. R. 
1910, 

(6° 52 Ind. Ois 3& (131); M. W. N. 7.25 M. L, 
T, 83; 9 L, W. 183; 36 М. L, J. 6 M. 
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the doctrine of res;udicita should not Бе 
unduly conditioned and qualified by all sorts 
of ingenious attempts at evasion, where there 
has been in fasta fair eontesk on a question 
in dispute batween the parties and the Court 
intended to give and has given a final desision 
on that question. In my opinion this is a 
eorrect ruling and is folly applisable to the 
present ease, I hold, therefore, that the 
question now raised is clearly barred by the 
rule of res judtcat:, I accordingly uphold the 
дезгев of the Oourta below and diimiss’ the 
appaal with ‘eost3. 

There is a slight discrapausy be'wean the 
final order of the lsarned Subordinate Judge 
contained in his judgment and the decreas 
ргарљгәй in the ease. Тһе plea No, 6 taken 
in the memoranium of appeal filed in this 
Court relates to that dissrapansy. The desree 
in thia Court will be prepared in the terms. 
of the desretal order made by the learned 
Subordinate Juiga in his judgment dated the 
17th November 1920, which runa thus :— 

“I, therefore, at ones grant plaintiffs and' 
defendan No. 2 a deeree for possession of 
the land with costs against defendant. 
No. 1." 

In other respests the desres of the First, 
Court will stand. 


Z. K, Appeal disn.isse1, 


BOMBAY HIGH COURT. 
Өм. Слови Оосвт REFERENCA IN 
Sorr No. 1289-1380 or 1921. 
April 10, 1922. Р 
Present : —Sir Norman Masleod, Kr., Chief 
Justice, and Mr. Justise Shah. 
SIDHRAJ BHOJRAJ— 
versus 
ALLI HAJI, -~ 
Limitation Act (IX of 1928), ss, 14, 16—Ezclu. 
sion of time —Dzbtor adjudged insolvent but adjudica. . 
tion subsequently cancelled —Suit by creditor— Presi- 
dency Towns Insolventy Act (III of 193), s. 17 no bar 
to creditor's right to institute suit, ; 


When oncə tims has bagan to “yan against a 
plaintiff for the institution of a suit which he ig 
conozteat to file, it will oontina» to ran aalesa 
8509931 by some provision of the Limitation До, - 
[p. 758, col, 2,] í 


t 
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с Where after а debt-has become due and payable 
‘and time has begun to run against the creditor, the 
debtor is adjudicated insolvent but his petition is 
subsequently dismissed and the adjudication order 
cancelled) the time during which the insolvenoy 
proceedings were pending is not to be deducted in 
computing the period of limitation for a suit b. ought 
by the creditor. [p 759, col. 2.] 


' Section 17 of the Presidency Towns Insolvency 
Act is not a bar absolute to the oreditor's right to 
institute a suit unless the institution of а suit has 
been stayed by an injunction or order The oreditor, 
therefore, cannot claim a deduction of time, during 
which the insolvency: was pending, in computing 
the period of limitation in any suit brought by him 
after the insolvency proceedings are quashed, 
[p. 758, col ~ j E 
Ramaswamini Pillai v Govindaswami Naicker, 49 Ind. 
Сав 625; 42 M. 319; 35 M. L. J 104; 26 M, L, Т. 247; 
(1915) M. W. М. 696, referred to. 
," Small Cause Court Reference made 
by the Third Judge of the Presideney 


Court of Small Caures at Bombay. 


: JUDGMENT, 

MacrEop, О. J.—This ів a reference by the 
Third Judge of the Court of Small Oauses, 

The following questions have been  re- 
ferred:— . 

(1) Where after а debt has beeome due 
and rayable and time has begun to run 
againat the ereditor, the debtor is adjudi- 
eated irsolvent and his petition is sub- 
sequently dismirsed and the adjudication 
crder caneelled if the oreditor insti:utes а 
suit thereafter against the debtor to reecver 
the deb*, is the time during whieh in- 
sclyeney proceedinga were pending to be 
deducted in eomputing the period of limi- 
tation ? 

+ (2) Ia section. 17° of the Presideney 
Towns Insolvency Así a bar absolute to 
зе oreditor's right to institute в suit so 
as to enable ereditor to claim а deduetion 
of'the time during whieh the insolveney 
was pending, in eompnuting the period of 
limitation in any suit brought by the eredit- 
or after the insolveney proteedings are 
quashed? ‘ : "^ 

.Judgment. in the ease was delivered by 
the Third Judge eontingent onthe opinion 
of the High Court under seetion 69 (2) 
of the Presidency Small Cause Courts Aet. 
But in spite of that the defendant applied 
to the Fall Court, This would seem to 
Łe irregular as there was no desree or order 
against, whieh an appeal would lie. Though 
be appeal was heard by the Fall Court 


a ELp 
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and both Judges were of opinion that a 
ease shonli bs stated, still the refereros 
somes before us as оп а cise stated by the 
Third Jadge alone. - 

We have not had the advantage of 
hearing the parties or their advoeates. ' 

Wa think both the questions shculd be 
answered in the negative. ) 

When orca tims has begun to run 
agairst a plaintiff for the institution of a 
soit whish he is competent to ‘file, it 
will continues to run unless вёорреї by 
some provision of the Limifa' ion Ast. In 
this ease the plaint was presented on the lith 
July 1921. The suit was to rover the 
balanso due on acount of sugar sold and 
delivered to the defendant from the 16th 
Marsh 1916 to the 31st October 1917; To save 
the bar of limitation the plaintiff relied upon 
the fast that the defendant was adjudicated 
insolvent on the 7:h January 1919 by an 
order of the High Court whish was an- 
nulled on the 5th Ostob:r 1920. 


The plaintiff contends that the period 
daring which the adjudiestion order was 
in fores should bs exeluded undar seation 
15 of the Indian Limitation Aet, That 
westion says that where the institution of 
a suit has been stayed by an injunstion 
or order, the tims of continuanca of the 
injenction or order, the dsy on whish it 
was issued or made and the day cn whieh 
it was withdrawn shall be exsluded in 
computing the period of limitation pres. 
cribed for the suit, The plainiff would 
then have to show that the institution of 
his suit wes stayed ty an injunction or 
order, or that it sould ba said that the 
institution of his suit was zt»yed by virtue 
of the provisions of seotion 17 of the Pre. 
sideney Towns Insolvensy Aet, That cection 
says that on the making of ап order of 
adjulieation no ereditor to whom the in- 
solvent ia indebted in respest of any debt 
provable in insolvency shall during the 
pendercy of the insolvency proeeedings have 
any remedy against the property of the 
insolvent in respeat of the debt or shall 
commenos any suit or other legal proeced- 
ing exeept with the leave of the Court 
or on sash terms аз the Court may impoas, 
1% cannot, tkerefore, be said that whan an 
adjadieation order i: mada there is any 
injunstion or order against the insiitation . 
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of a suit by в ereditor, Before a ereditor 
san institute a snit be must eomply with 
the formality preseribed by tbe section, 
and it is only when leave is refused that 
it ean be said that there is an injunction 
or order staying the institution of the suit. 
In Ramaswami Pillai v. Govindaswamt Naic*er 
(1) the same question arore and it was 
decided that the period during which in- 
‘solvercy prosesdings were pending could 
not be excluded. I think а eertain amount 
of ernfusion of thought ія due to the faet 
that with regard to the proof of debts in 
insolvency the date of the adjudication order 
determines a ereditor's right to prove (көє- 
tion 6 of the Presidenay Towns Insolvency 
Ast), but а creditor "bas always to face the 
risk that the order may be anrulled when 
made on a ereditor’s petition on the ground 
. that no aet of insolvency has been вош: 
mitted and for want of prosesution when 
made on the debtor's petition. The credit. 
or, therefore, should see that his debt is 
acknowledged in the sebedule, for even if 
his proof is admitted by the Official As- 
signee his elaim may be barred if tke 
adjudieation order is anvulled. Cases of 
real hardatip must be very rare, for if a 
creditor allows the greater part of the time 
preseribed for instituting bis suit to pass 
by, he bas only himeelf to thank if the 
time expires pending insolvency proeccdirgs. 
In th's este it would sppear that from tbe 
7th January 1919 until the 5th Ostober 
1920 the plaintiff did nothing to protect 
himself eitber by gettirg an scknowledga- 
ment of his elaim from the debtor or by 
asking for leave to put a suit on the file, 
The only exeure he may have bad was 
that there had been previcus dosisions of 
the Small Caure Conrt to the effeet tbat 
the pericd during whieh inrolvercy proceed- 
ings were pending «ould be excluded frem 
the period cf lmiteti n. 

Ѕнан, J.—W.o have not been sssisted 
with any argument in this «ace: and the 
questions referred to us are not altogether 
free from diffieulty. 

On the whole I do not think that there 
is suffiaient ground for not sesepting the 
view taken by tbe Madraa High Crurt ia 
Hamaneomi Pillai v. Gotindasamt Naicker 
(1). It may work bardship in some eases, 


(1) 49 Ind. Cas. 625; 4? М. 319. 36 M. L.J. 104; 
26 M, L, T, 247; (1919) M. W. N, 698. 
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But in the absenes of sny order of the 
Insolveney Court refusing leave to commenee 
the suit, it is diffieult to -hold that the 
provisions of sestion 15 of the Tndian 
Limitation Ast can apply. The mere fast 
of an adjudisation order having been made 
does not necessarily mean that there ia 
aninjunstion or order staying the institution 
of a suit within the meaning of sestion 
15 of the Indian Limitation Aet, though 
the .effeet of: the order of adjudisation read 
with seetion 17 of the Presidency Towns 
Insolvensy Act is to prevent a creditor 
from eommeneing any suit against his 
d:btor without, the leave of the Court. 

1 do not sorsider it necessary to refer 
to the English deeisions bearing on thia 
point, as I do not think that the ді опу 
of interpreting the provisions in the Indian 
Acta on the point ія rem vad thereby. In 
spite of the possible hardship in some 
eases, 1 think that, on the whole, the 
view of the Madras High Court ia right. 

T, therefore, agree that the questions 
should be answered a3 proposed by my 
Lerd the Ohief Jusiise. 

к. к. 

Answers accordingly, 


LAHORE HIGH COURT, 
Seconp Civit, Appaat No, 697 or 1919. 
December 20, 1-21. 

Present: —Mr. Jucties Seott. Smith 
ard Mr. Justise Harrison, 
NATHU «np orgers— PLAInt PFB- 
APPELLANTS 

versus ; 
BATAN SINGH, MINOR, THROUGH 
BABU, ars COUSIN AND AROTHER— 
DEFENDANT — Respon DENTS. 

Punjab Courts Act (VI of 1918), ss. 41 (8), 44—~ 
Appeal, second —Cystom—Burden of proof — Certificate, 
whether necessary—Refusal, erroneous, to grant certi. 
ficate—Revision, if competent. 


The question of onvs probandi in custom cases 
cannot be raised in second appeal without a certi. 
fiowe under section 41 (3) of the Punjab Courts 
Act. i 
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Allah Din v. Salam Din, 81 Ind. Cas, 497; 96 Р. 
В. 1915; 169 P. W, В. 1915; Bhari v, Khannu, 44 
Ind. Mas. 162; 7 Р. R. 1018; Ram Rakhi v. Mela Ram, 
63 Ind. Cas. 657: 2 І, 107, followed. 

When an application for a certificate under section 
41 (8! of the Punjab Courts Aot for filing a 
second appeal on the question of onus probandi 
in a custom case is refused by a District Judge 
on the erroneous ground that no certificate is 


required, & revision to the High Oourt from the. 


order of refusal is competent on the ground that the 
District Judge has failed to exercise the jurisdiction 
vested in him, 

‘Sarup Singh v. Jawahri, 44 Ind. Cas. 739;18Р, R, 
1918, followed. 


Second appeal from a desree of the Dis- 


trist Judge; Hoshiarpur, dated the 13th. 


Deeember 1918, reversing that of the Munsif, 
First Class, Hoshiarpur, dated the 7th 
December 1917. 

Bakhshi Tek Ohand, for the Apnellants, 

Mr. Nanak Ohand, for the Reapondenta. 

„ОБОЕВ, Тһе plaintiffe-appellan’s sued 
for a declarstion that the adoption of defend. 
ant No, 2 by defendant No. 1 would not affect 
their reversionary rights. Defendant No, 2 
is the sister’s son of defendant No. 1 whois a 
sonless-r:ale proprietor, and the First Court 
laid the burden of proving the validity of 
adoption on tbe defendants and finding that 
they had not discharged it decreed the plaint- 
iffs’ claim, The lower Appellate Court was 
of opinion tbat the onus ehould have been 
upon the plaintiffs to prove that the adoption 
was invalid and holding after a further 
enquiry that they bad not diecharged it 
diemissed their tuit. The plaintiffs then 
applied fora certificate to enable them to 
file a seeond appeal under reation 41 
(3) cf the Punjab Courts Act. Upon this 
application the Distrist Judge reeorded tke 
following order.— 

“The real question in this ease is as to the 
burden of proof and for an appeal on that no 
sertifisnte.is required. f the burdén has been 
rightly assigned by me, then I eannot grant 
the eertifieate in the terms required by the 
gestion. If wrongly, then no sertificate is, as 
said, needed. Refused.” 

The plaintiffa have aseordingly filed a 
second appeal to this Court withont a 
sertificate and in the note:to the memoradum 
ofappeal they pray that if the District Judge 
is wrong in his view. that no sertifieate is 


required, he shonld be directed to pasa formal 


‘orders on the applieation for tbe grant:of a 
sertifcate. Tn Allah Din v, Salam Din (0 

a 81 Ind. Cas, 497; 96 P, В. 1916; 169 P, W.'R. 
1916, 
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it waa held that the question of onus probandi. 
in a custom sase sannot Ъз raised in mesond, 
appeal withont а cortifieate under sestion 41 

(3! of the Punjab Courts Aet, The same 

view was taken in Bhari v. Khanvu (2) and: 
in Ram Rakhi v. Mela Ват (3). We, thare». 
fore, have no hesitation in holding. that the 

learned Distriet Judge is wrong in his 

view that no sertifieate is nesossary to enable 

the plaintiffs to file a sesond appeal in this, 
Court. . 

Mr. Nanak Ohand, on behalf of the plaint-. 
iffe, contenda that this Cou:t has no power to ^ 
interfere on revision with the order of the 
lower Appellate Court refusing to grant a. 
a sertifeate. It was, however, held in 
Sarup Singh v. Jawahri (4) that when ап 
spnliaation for a certifisate under section 41. 
(2) of tbe Punjab Courta Aetis refused by 
the District Judge on the erroneous ground 
that no question of eustom arose, a revision to 
the Chief Court from the order of refusal is 
eompetent on the ground that the Distriet 
Judge has failed to exercire the jurisdietion, 
vested in nim. Following this deeision we 
bold that this Court certainly has power to 
interfere on revision with the order of the 
Distrist Judge refusing a sertifieate on the 
erroneous ground that none was required for 
filing & second appeal. We, therefore, set 
aside the order of the Distriet Judge refnsirg 
a aertifisate-and remand tha case to him in 
order that he may eonsider whether thia їв a 
fit sare in whieh a eertifisate should be 
granted or not and may pass orders upon the 
applisation in acsordance with law, The 
reeord will be retarned to him and should 
come back to this Court within three months, 
If a cortifieate is granted by him a fresh date 
will be fixed for hearing the appeal. 

Z. K, 

Record returned, 

(2) 44 Ind. Cas. 162; 7 P. B. 1918, 

(3: 68 Ind Cas. 667; 2 L. 167. 

(4) 44Ind, Cas, 732; 18 P. R. 1918. 
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BOMBAY HIGH OOURT. 
ORIGINAL О.т, JURISDICTION ÁPERAL 
. No, 127 or 1921. 

April 10, 1922. 
Preseni:—8ir Norman Macleod, Kr., 
Chief Justiee, and Mr, Jastise Shah, 

Tus BANK оғ BOMBAY —Derexopaxt 
— APPELLANT 
versus 
FAZULBHOY EBRAHIM-—PrAtNTIEF— - 
RESrONDENT. 


Trust, breach of-—-Hwecutor depositing legacy money 
with Bank—Subsequent withdrawal and misappropria~ 
tion—Liability of Bank—Notice—Actual and construc- 
tive—Limitation Act (IX of 1908), Sch. I, Arts. 48, 62, 
application of. 


К. diodin the year 1900 leaving a Will whereby 
one J. was appointed executor and trustee and among 
other legacies, Rs. 50,000 were to be invested in the 
name of one F, The income was to be accumulated 
for F/s benefit and the principal and the income 
were to be-made over to him оп his attaining 21 
years. J. who took out the Probate deposited with the 
Bank of Bombay б. P. Notes of tke value of 
Rs. 52,000 which were credited to account No. |. A 
corresponding current account was opened to which 
the interest was to be credited. A power-of-attorney 
was executed by J. in favour of the Bank and the 
Probate of the Will was duly registered with the 
Bank, In May 1911 J. asked for a loan of Rs. 45,000 
on the security of Notes for Rs. 57,000, Accordingly 
a loan-account to J was opened while notes for 
Ев. 62,0 O were debited to account No.1 and oredir., 
ed to advance account to J. In August J. wrote to 
the Bank to sell the Notes for Bg. 52,000. The Notes 
were sold accordingly, the loan account was closed 
and the balance was transferred to No. 1 current ас-` 
count. F attained majority on 25th October 1913, and 
filed this suit against the Bank on 18th October 
1918, praying that the Bank might be ordered to 
make good to him the sale-proceeds of Government 
paper standing to the creditof account No. 1 together 
with interest. He submitted that the Bank had 
notice, actual or constructive, of the trust, that the 
loan account was commenced 9 years from the date 
of deposit, that the Bank must have known that the 
loan was required by J. for his own purposes, that 
from the lapse of time and other circumstances the 
Bank was pub on enquiry which would have dis- 
closed to them the fact that J. drew the money out 
of the trust fund for himself, that the Rank had 
either knowledge or reasonable suspicion that the 
said G P. Notes were applied by J. in breach of 
trust and that Bank derived benefit from the breach: 


Held, (1) that on the face of it the Bank was 
entitled to advance money tJ. as executor on 
securities deposited by him as executor and there 


would be nothing wrong in their acting on his. , 


instructions ав exeoutor to sell the securities and 
credit the loan account with a sum ‘sufficient to 
square it; [p 767, col. 1.] 

2 that if ib were assumed that J. deposited 
the Bs, 02,000 to meet the plaintiff's legacy 
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and thereby became a trustee of it and 
pledged it to secure an advance to himself 
personally ог as executcr and the Bank 
gold the paper-to re-pay the advance, only, then the 
queation would arise whether the Bank had notice 
of the trust,. But there was nothing to support this 
view of the case; Гр, 766, col. 1.] 


(8) that even assuming this view of the case to 
be right the Bank had no actual notice of the trust; 
Lp. 767, col, 2,] 


(4) that the Bank had no constructive notice of 
the trust, for the mere fact of an account being 
continued and the investment account having a 
corresponding current account and this being con- 
tinued for 9 years would not necessarily put the 
Bank on enquiry; [p. 767, col. 2.; 


(5) that if there was merely a pledge of the 
Securities, then if J. had no title to them as 
executor and the Bank in good faith delivered them 
back to him, or according to his instructions, under 
в. 66 of the Contract Act the Bank would not be 
responsible to the owners in respect of such delivery; 
[p. 765, col. 2.] 


` (6) that assuming everything against the Bank 
the suit was either one for conversion, or for money 
had and received to the plaintiff's use, to whioh 
Arts. 48 and 6! of the Limitation Act would apply. 
Consequently it was barred by three years’ rule of 
limitation, [p. 766, col. 1.] 


Attenborough v. Solomon, (1913) A, О. 76; 82 L, J. 
Ch 174 107 L. T. 883,07. S. J. 76; 22 T. L. В. 79, 
distinguished. $ : 


Gray v. Johnstone, (1868) З Н, L. 1 at p, 11; 16 W, 
R. 842, Abhiram Goswami у. Shyama Charan Nandi, 
4 Ind. Oss 449; 86 I. A. 148; 11 Bom. L. R. 1284; 10 
С.І. J. 284; 6 A. L. J. 857; 19 M. L. J. 630; 14 O. W. 
N. 1; 36 О. 1003 (P. O.) and Keane v. Robarts, (1819) 
4 Madd. 882 at p. 857; 20 В. В 806; 66 Е. Б, 728, 
xeferred to. 


Appeal пот the judgment of Mr. Juaties 
Kajiji, 


Sir Thomas Strangman, Advooite.Gereral 
Messre. Inverarity, Ooltman and Osmpbell,. 
for the Appellant. 


Messrs. Desat and Taraporevalla, for the 
Respondent, ` 


JUDGMENT, 


Масикор, О. J.—One Khakibhai Hemani, 
a Khoja Muhammadan of Bombay, died 
on or about the 4th October 1900 leaving 
в Will datei the 26th September 1900, 
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Ha appointed es exeontors and trustees 
thereof Ourrimbhcy Ebrahim, Labai his 
wife, апа Joosab Pserbhoy his.son-in law. 
Probate was granted to Labai and Joosab 
on the 4th Deeember 19)1. By oslause 4 
the testator dirested that Rs. 50,000 should 
be expended in sush manner as his tras- 
tees might eonsider proper for sueh purposes 
as might perpetuate his name.. s 


Ву «lauo 5 he bequeathed various 
legasies ‘ 

To Fazulbhai, the son of his daughter 
Fatmabai, he bequeathed Rs. 50,000 to be 
jnvested in Government Promissory Notes, 
Port Trast Bonds or other Government 
Sesurity Debentures. The ineome was to 
ba accumulated for  Fezulbhai's benefit, 
the principal and ineome to ba made 
over to him on his attaining the age of 
twenty-one, If Fazalbhai died before at- 
taining the aga of twenty-one, the moneys 
were to be handed over to his issue, but 
jf there was no issue then over. 

There were five other legaeies of Rs, 30,0C0 
eaeh, Rs, 50,00) wera to be set apart for 
the expenses.of a Dharamsala, two houses 
were given to Labai on eer!ain sonditions, 
and the residues of the estate was also left 
to her. — Р | 

On the 30th Jannary 1902, the exeentor 
and exeeutrix deposited with the Bank of 
Bombay Government Premissory Notes of 
the fase va'ue of Rs. 52000, whish were 
credited to their aecount No. 1 аз executor 
and exeeutrix of Khakibhai Hemani. Oa 
the same day account No. 2 was opened 
with a deposit of Government Promissory 
Моќеа: ‘of the face value of Ra. 3,000, and 
thereafter seven otber aecounts were opened 
with deposits of Government Promissory 
Notes of the fase. value of Rs. 81,050, 
3 .200, 31,200, 31,200 31,200, 15,000 and 
4,000 respestively. With each depoeit 
aseount. thers’ was a corresponding carrent 
account. to whish the interest was credited, 
"We are only eonterned with the depcsit 
useount No. 1 and the current seeount 
No. 1, but the other aosounts have been 
exhibited so that the @Court might be 
asked to draw the  inferense that Labai 
and Jcosab opened all these accounts in 
order to sarry ont the wishes of the 
testator wi.h regards to the payment of 
the legacies, ` i 
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On the Ist of February 1902, Labai and 
Joosab executed a general power of-üttorney 
in favour of the Bank. 

Oo the 24th Jaly 1£02, Probate of the 
Will was registered with the Bank. ‘In the 
register under the heading "Exeeutora and 
Admin‘s‘rators” there is the following 
entry, “Labai the widow and Joosab Peer- 
bhoy the son in law of the deeeased two 
of- the exesutors named in the Wil reser. 
ving the right of Ourrimbhcy Hbrabim 
the other executor named in the said Will 
to come in and apply for Probate.” 

"In 1905 Labai died and all tke various 
acsounts were transferred to ihe rame of 
Jcossb es surviving exeentor, while Һа 
exeeuted a power-of attorney in faveur 
of the Bank in tbe same capacity. Until 
May 1911, the interest on the Notes for 
Hs. 52,000 was re-invested so that the 
totel of the Notes to  eredit. of aetount 
No, 1 was Rs. 67,000. : 

On 17th May, Jcosab appears to have 
asked for a loan of Rs, 45,000 оп the 
seourity of Nctes for Rs. 52,000 ont 
of the £csount No. 1. Aaeordingly a loan 
a«count to Joosab as surviving exesutor 
was opened while Notes for Rs, 52,000 
were debited.to aseount No. land «redit. 
ed to “advances aescunt to Joosab Peer- 
bboy ss surviving exécntor,” 

On the 16th Avgust 1919, Jocsab wrote 
to the Bank a letter (Exhibit Q) whieh 
hes keen putin in à mutilated ecnditicn, 
but it js a request to sell the Notes for 
Ев, 52,000 against whieh Re. 45,000 had 
been advanced at the Lazar rate. 

Aca rdingly, on the 17th August 1912, the 
Bank sold the Notes, closed the loan 
ecsount and transferred the balanse of 
Re, 4,518-10-7to No. 1 current  aesount. 
By the Зб Janum y 1913 the remaioing 
Notes for Hs. 15,000 in asecunt No. 1 
had been sold ard the  proeeeda credited 
to the eurrent atccunt, That assount was 
drawn upon by Joosab until on the 31d 
November 1913 it was exhaustad. 

F&zulbbai attained majority (eighteen 
years) on the 15th October 1918. He filed 
this suit on 18th October 19:9 against tha 
Bank pray iag that the Bank might be ordered 
to make good to him tha sale proeseds 
of the Governmeat paper standing to the 
credit of the said account No 1 together 
with interest. He submitted that tae 
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Bank had notiee, actual or sonstruetive, 
of the trust on whieh the Goveromnt 
Promissory Notes and moneys whieh stood 


from tiwe to time to the credit ‘of the 
account No, 1 were held by Joosab. Aa 
the loan assount was sommeneed in 1911 


after. a lapse of nine years from the date 
of the deposit, the Bank mast kave kaown 
that the loan was requir2d by Joosab for 
his own purposes, That from the lapse 
of time and other sircimstances the Bink 
was put on inquiry. whici would hava 
disclosed to them the fast that Joosab was 
re peying to the Bank moneys whieh he 
drew for himself out of the trust fand, 
and that the Bank had either knowledge 
or reasonable euapision. that the said Pro- 
missory Notes were bsing applisd br Joo:ab 
ia Ъгевс\ of trust and that the Bank derived 
benefit from tbe breach of {гов}, 

The defendant Bank in its written state- 
ment denied that the eecorities for 
Rs. 52,0.0° were deposited in trost for the 
plaintiff or that they represented the invest- 
ment of his legacy. Thecurrent aescunt was 

` opened onthe dapositor’s agreeing to comp'y 
with the Bank rules and by r. 14 of 
which they had notise the Bank did not 
recognise truste, If the Bark had had no!ies 
that tha sesurities were heli in trust the 
Bink would not have recsived the same. 
The Bank denied that it had notise of tha 


actual trost and submitted that in law 
it had no conatrustive notice, It danied 
that it must have baen pot on inquiry 
for the reasons alleg:d by the plaintiff 


and it was urder no obligation to inquire 
acd see to the application of the said 
moneys by Joosab. It had no knowledge 
or reaionablsa auspieion that the Pr. m'asory 
Notes were being applied as alleged, and 
it derived no benefit from the alleged 
breaeh of tract, Lastly, it was tubmittei 
that the elaím was barred by limitation. 

' Oa these pleadings tha p.rlies went to 
trial. Ont of the many issues raised the most 
important were:— . 

(1) Whether the Government Promirsory 
Notes of Rs. 50,000 (Фо)! represented the 
investment of the plainiif4 legaey and 
were deposited in trast for the plaintiff P 

'(2) Whether the Bark had айп] or 
sorsirnstive notica of tha alleged truat Р 
*(5) Waethàr the loan for Rs. 45,090 
was required and takan' by Joosab for his 
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own purposes and not for the purposes of 
the legaev or the estate Р 

(8) Whether there were suffisient sireum- 
ataness to put the Bank on inquiry ? 

(9) If so, whether sueh inquiry would 
Бате dieclcsed that Joorab war, as alleged, 
re paying to the Bark money whieh ha 
drew for himeelf ont of the trast funds 
and ir breaeh of truat Р 

(10) Whetber the Bank were guilty of 
sush negligenee as ќо impote to them 
eonsiruetive notiee of the alleged breach of 
trust and misapplisation P 

(13) Whether any personal benefit to the 
defendant Bank was designed or stipulated 
for when sueh moneys were taken by 
Jocsab Р 
. (14) Whether the slaim was barred by 
lim'tation P 

The evidenee called by the plaintiff to 
prova his slaim was extremely meagre, 

His father proved his age. 

The plaintiff himself said :— 

“І am now aware that my grandfather 
left a legasy, I know Joosab Peerbhoy. Не 
was my mother's sister’s husband. I demand. 
ed my legasy from Joosab, He has not 
tiven it to me. He led me to under. 
stand that be was nob in & position to 
pay. He is more or Jess ап insolvent.” 

In eross examination he said: 

"ЧІ demanded the legasy in 1917 ог 1918, 
probably at the end of 1917 or in ths 
beginning of 1918. I had no suspicion 
then that he was not in a position to 
pey. Abont Ње end of 1918 cr bsgiuning 
of 1919 I sams to know he was not in 
a position to pay". 

The rest of the plaintiff's evidenca con- 
sisted of the various acsounts opened with 
the Bank, sertain correspondence, the peti- 
tion: for Probate, the Probate itself, powers. 
of attorney given to the Bank by Labai 
and Joosab, and by Joosab, and the Register 
of Probate in the Bank’s books, 
` The Bark ealled an Aecountant to prove 
the rules of the Bank for eurrent acsounts. 
Tke most important witness in the ease would 
have been созар but he was not called. 
There was no evidencs that he was notina 
posi ion to pay the legasy exsep the plaintiff's 
statement that he had been riven to under- 
s'aad by Joosab that it sould not be paid, 
There was no evilenas t} explain the opening 
of tha various assoaats in the Bank, or to 
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show what besame .of the moneys whish 

were withdrawn, although it may з presam- 


ed that. Joosab kept aesonnts as exesutor. 
The membsre of the family must have 


been perfectly well aware of the contants' 


of Khsakibhai's Will. The plaintiff to3k 
& vested interest in the legasy, and though 
under the Will it was not payable until hs 
baeamà twenty-one he was entitled in law 
to demand it when he attained the aga of 
majority. If Joosab has misappropriated 
thelegüey 16 is not unfair ќо assume that 
the family knew what he was doing. Bat 
without putting the nesessary fasts bsfore 
the Court; the plaintif asked the Court to 
draw every iaferencs against the Bank from 
the acosunts opened by Joosab with the Bank, 
вой so make the Bank liable for the dafalca- 
tions of his uncle, The learned Trial Judge 
same to the eonclcsion that Labaiand Joosab 
had divested themselves of their о зе as 
executor and өхөпіг:х and continued to be 
trustees from 1902, Then no notise was 
requiràd to bə given to the Bank that they 
had deposited those moneys as trustees, 
The Bank dealt with Joosab and in dealing 
with him the Bank + зок those moneys subject 
to all the infirmities Joossb had in. tham. 
When the Bavk made the loan of Rs, 45,000 
and took as security the pledge of Govern. 
ment paper for Rs. 52,000 the Bank wai 
taking sush ownership as Joosab eould give. 
As he, had no power to deal with the 
Governmeat paper, the plaintiff was entitled 
to reeover it. Bub with regard to the 
Government Paper for Rs. 15,000 ths learned 
Judge thought that аз it was not pledged, 
the Bank was not aware that Joosab was 
acm nitting a breach of trust and so was 
not responsible for it. The insonsistency in 
the argument is obvious, for ifthe Bank 


had notiee that the Hs. 52,000 Government. 


paper was held in trast, they elso had 
notice that the acoretions thereto were held 
in trust, but the whole basis of the judg. 
ment rests on , the loan of Rs, 45,000 to 
Joosab. If he had: asked the Bank to sell 
the Government paper and ray in the 
proseeds into surrat assount No, 1 and 
even: if he had then withdrawn the proseeds 
it would appear that the Bank wonld not 
have b-en held Jiable. 

The very important queation of limita- 


tion bas harcly been eonsidered, No doubt. 
120 of the Seeond Sehedule of the 


if Art, 
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Indian Limitation Ast was applieable the 
in time but no resson ів 
given for the desision that Art. 120 was 
applieablo. 

Without any finding on the issues a 
desree was passed for the plaintiff for 
31 рег cent. Gcevernment paper for 
Rs. 52,060 faee value with interest at 8i per 
sent. from the date of deposit with six 
monthly rests, The learned Judge evidently. 
thought that the ease of Attenborough v. 
Solomon (1) was absolutely on all fours with 
the present ease and failed to realise that 
the two cases were entirely different. The 
result ia that we have no findings on some of 
the mnst important issues, 

In Attenborough v. Solomon (1) a testator 
by his Will after appointing two persona 
exesutors ard trustees aud giving pesuniery 
legacies gave his residusry estate. to his 
trustees upon trust for sale and distri- 
bution as therein mentioned. Fourteen 
years, after the  testator'e death ane. of 
the exeoutors without the knowledge of 
his  so-exeeutor pledged  seritain plate 
forming part of the reaiduary estate 
with a firm of pawn brokers who had no 
notice that he. was not the absolute.owner 
thereof, and misapplied the money so 
raised. All the debts and  legasies had 
been paid and the residuary aesount had 
been passed within one year of the te&fator's 
death, but the residnary estate had not 
been eompletely distributed. On the death 
of the pledgor the transaction was discover. 
«d and an astion was brought by the co: 
exesntor and a new trustee against the 
pawn.broker to recover the pledge, 1% 
was held that frcm the residuary aeeount, 
Mr. J. B. Solomon, the surviving exeeutor, 
regarded the debts as having been all 
paid and the estate as ready to be held 
upon the trusts of the Will whish affected 
it in the banda of the trustees. The true 
inference from the fasts was that the 


exesutors eonsidered that they had done, 


all that was due from them as exesutors 
and were eontent. when the residuary’ 


ascount was passed thatthe dispositions of.. 


the Will should take effest. The residuary 
estate including the ehattels in. question 
thus became vested in them as trustees, 


(1) (1918) А. 0.76; 82 L. J, Oh 178; 107 L, T. 888; ° 
57 B. J. 76,20 T. L. В, 79, 
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Their title to the ehattels pledged as exesutors 
had ceased to exist. By the sontraet of 
pawn the property remained in the bailor, 
and the bailee simply took at the ontside a 
right to the possession dependent on the 
validity of title of the bailor, Then the 
pawn-brokers got no title ёс ће plate, sines 
the execator when ‘he bailed it over had 
no proparty to pass as executor, and they 
got цо sontractual rights which could 
pravail over the trustees who were the 
‘true owners and in a position to maintain 
the astion, whish under the old form 
would have been an action of trover or 
detinue to resover possession of the ehattel 
free from the restristions on the right 
to re-elaim possession whish were sought 
to be. imposed by the sontract between 
the pledging exesutor and the pawn-brokers. 

If Joosab holding Government paper ай 
one of. several trustees had pledged it with 
the Bank in his own name to secure an 
advance to him personally and the Bank 
atill retained the paper, thea the property 
inthe paper remaining with the trasteas they 
might be able to resover it from the Bank 
free of the advanse, bnt if the Bank had 
sold the paper to re-pay the advanee then 
the question of noties of the trust would 
besonie of the utmost importance. 

By seetion 63 of the Indian Trusts Aet 
“where trust property comes into the hands 
of а third person inconsistently with the 
trust, the beneficiary may require him to 
admit formally, or may institute a suit for 
a deslaration, that the property is comprised 
in the trust, Where the trustee has disposed 
of trust-property and tbe money or other 
property which he has  reseived therefor 
san be trased in his hands, or the hands of 
his ‘legal representative ‘or legatee, the 
'benefieiary has, in respast thereof, rights as 
nearly as may ba the same as his rights in 
respect of the: original trust property.” 

By sestion 64'‘'nothing in section 63 
-entitles the beneficiary to any right in respect 
of property in the hands of (a) a tranaferes 
‘in good faith for consideration without having 
notiee of the trust, either when the purchase- 
money was paid, or when the eonveyanse 
waa exeeuted, or (5)a transferee for eonsidera- 
fion from sueh a transferes.” ‘These sections 
would only ‘apply if the Government paper 
was transferred to the Bank, but there is 
go evidenee with regard to this, and from 


INDIAN CASES. 


the amonnt advaneed, 


‘of the testator. 


' 965 


that Joosab asked the Bank to 
sell, it may be inferred that the paper 
remained in hisname. If there was merely 
a pledge of the Government paper then if 
Joosab had no title to it as executor, and 
the Bank in good faith delivered it bask to 


the fact 


‘him, or assording to his direetions, under ses- 


tion 166 of the Indian Contraet Act the Bank 
would not be responsible to the owners in 
respect of sueh delivery. 

The ease of Attenborough v. Solomon (1) 
is only an authority for this proposition, 
that ifa pawn-broker takes in pledge from 
A an artisle whieh belongs in fast to B, 
he must return it on demand to B free of 
What is his liability 
if he has already sold the artic!e .at the 
request of А and re-paid himself his. advance 
isan entirely different question. This brings 
ms to the question what is the plaintiff's 
eause of aetion and on the answer dependa 
the period of limitation for the plaintiff's 
suit Assuming  everyihing against the 
Bank, it would appear that the suit is either 
one’ for conversion (Art. 48), or for money 
Fs and reesived to the plaintiff's use (Art, 
62). 

The complaint is that the Bank, holding 
Government paper for Rs, 52,000 held in 
trust for the plaintiff of whieh trust it 
had constructive notiee, sold it, and parted 
with the sale-proceeds, In either case the 
period of liniitation would be three years, 
and the’ plaintiff's suit is barred, for he 
made no attempt to prova that time did 
not begin to’ run against him until within 
three years of the anit. But apart from 
the question of limitation there are many 
other difficulties in the way of the plain- 
tiff, 

The Oourt wasasked to infer that Labai 
and Joosab had assented to all the legacies 
mentioned in the Will when they opened 
the various accounts with deposits of Govern- 
ment paper approximating to the amounts 
of tha legasies. Against this the Advosate 
General argued that under clausa 4 of the 
Willthe executors were to spend Rs, 50,000 
in such manner as they might think in 
perpetuating the name of the testator, and 
there was noihing to show that the Re. 52,000 
Government paper deposited in acsount No. 
1 was not intended to meet’ that request 
It may be very fairly 
argaed on the other side that the probabil}. 
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ities &re vastly in favour of their sonten- 
tion that aesount No. 1 was opened for 
the appropriation of the plaintiff's legaey, 
but the person who sould have set all doubts 
at rest waa Joozab, and when a fast san 
be proved by a witness who can be salled 
and is not ealled, is the plaintiff entitled 
to rely on an  inferenee whieh, however 
plausible and probable, is not the only possible 
inferenee ? It Joosab were dead it would 
be а different matter, and it came as а 
surprise to me when I asseriained towards 
the end of the argument that he was still 
alive, as it never oseurred to me if. he was 
alive, that his evidenee would not be on the 
resord, Strictly speaking if the Government 
paper was held in trust, the trustee or 
trustees would still ba the true owners and 
the proper persons to sue for its recovery. 

However that may be, it is nesessary to 
deal with the case on the footing that Labai 
and Joosab deposited the Rs. 52,000 Govern- 
ment paper, to meet the plaintiff's legacy 
and £o became trustees tbereof. The learned 
Judge seemed to think that if they were 
trustees the question of notica to the Bank 
became irrelevant. Bot it is eertsinly of 
the very greatest importanse in a suit, not 
to recover the trust property, but for damages 
for conversion or for money had and received 
to the plaintiff's use. For the trustees would 
not be bound to keep the trust property with 
the Bank and even if the Bank had notiee of 
the trust, it would not be liable if the trust 
property were afterwards misappropriated 
unless it sonld be proved that the Bank was 
privy to the breach of trust, . 

Now, it cannot be said that sseuming there 
was a trust the Bank had aetual notiee of 
it, It авверёей the various acsounts in the 
names of Labai and.Joosab as exeontor and 
excontrix, and as sueh Labai and Joosab had 
absolute power to deal with the acsounts and 
the Bank would not be liable if they dealt with 
them sgainst their duties as execntor and 
exesutrix, But it is said the Bank was 
put on iz quiry, The opening of nine accounts 
by the ехевпіог ‘and exeoutrix was most 
птш па}, the Bank shonld have ealled for a 
вору of the W,ll, and then 16 would have 
ascertained that various legacies had been be- 
queatbed therein, that these various aseounts 
must have been opened in respeet of those 
legaeies, and consequently Labai and Joorab 
were no longer exeeutor and exesutrix and 
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had become #гпвїбөв, во that the Bank would 
become liable for any wrong dealing by them 
with those actounte, That even if the Bank 


.was not put on inquiry at ones, the fact 


that the aesounts were sontinued, that eash 
deposit invastmant accsunt had a aorrespond, 
ing eurrent acsount to whish the interest was, 
credited, and that this dontinned for nine 
years in any event put the Bank on inquiry 
to assertain the reason ‘for. their cl eat's 
conduct, No authority for such an extension 
of the dostrine of sonstruetive notiee has 
been sited, and it seems to me that if-a 
Bank was bound to take noties of the numbar 
of sesounts an ex3eutor opened and the 
length of time such acsount was eontinued, 
89 that in self-protection it would be nesese 
sary to send for him and ask him to ex. 
plain his dealings with the csiate. ia his 
charge as exesutor,it would result in Bank's 
refusing to have any dealings with con. 
stituents as executors, But with regard to 
the advanos of Rs. 45,600 it has been argued 
that, at any rate, considering the Ra, 5 4,000: 
Government paper had bsen in deposit wich 
it for nine years with the interest baing 
ascumulated and re:invested, the Bank should 
have azked Joozab why he wanted the 
advances, he would then һауе said the account 
was in his name as exsentor and he was 
entitled to deal with it as he pleased. 
Evan if the Bank had not been satisfied and 
had called for a вору of the Will, it eonld 
not have forsed Joosab to say that assount 
No. 1 was appropriated, to the plaintiff'g 
legaey. At the same time I know of no 
authority which would justify sush irquisi- 
torial proseedings by а Bank, . 

The liability of a Bank to honour a 
eustomer's cheque appears to be abso'ute 
unless it can be shown that the Bank 
is privy to an. intent to misapply trast 
funds. E 

In Gray v. Johnstone (2) a biuker had acted 
as such to T. J. who carried on business 
with his soa-in-law under the style of J and 
M, bat his accounts with them were kapt in 
the name of T. J, T. J. died leaving a Will 
by whish he basqueathed all his property ta 
the use of his wife for lfe and after her 
death to ba dividad amongat their ehildran 
as she might think fit, Part ofthis prop. 
erty sonsisted of Life Policies whieh were 


^T 


(2) (1868) 3 Н. L, 1 at р. 11; 16 W. 8,842, , ` 
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put in the. һагаз of the bankers together 
with Probate of the Will, They reeovered 
the amount of the Policier, made up their 
assounts and after dedusting their unsettled 
elaim deelared a certain sum to remain due 
from themselves to the executrix. She 
continued her husbend’s business with his 
late partner and a new assount was opened 
with the bonkers in the name ofthe new 
firm and she as executrix drew a sheque 
for the amount stated to be due to her and 
paid it into her banker to be credited to 
the firm, and it was so oredited and paid 
out by means of cheques drawn by the 
new firm. It was held that these cireum- 
stanges were not in themselves snffieient to 
show that: a breash of trust had been com- 
mittedand that the banker knew of the. in. 
tention to commit the breach so ав to render 
them: liable on a suit by the children of 
the testator to re place the money, Lord 
Cairns said at page 11, 

"I say that the result of those authorities 
is sléarly this: in order to hold a barker 
justiBed in refusing to pay a demand of hia 
eustomer, the customer being an exeeütor 
and drawing a.eheqne as an executor, there 
must, in the first place, be some misappliea- 
tion, some breash of trust, intended by the 
exesutor, and there must, in the seeond 
place, as was said by Sir .John Leash in 
‘the well-known ease of Keane v, Robarts (3), 
be proof that the bankera are privy to tie 
intent to make this misapplication of the 
trust funds, And to that I think 1 may eafely 
add, that if i¢ beshown that any personal 
benefit to the bankers themsclves ів design- 
ed or stipulated for, that  eircumstance, 
above all others, will most readily essablish 
the fast that the bankers are in privity 
with the breach of trust which is about to 
be committed.” 

: The learned Judge seems to have thought 
the Bank derived personal benefit by re-pay- 
ing the loan aesonnt out of the sale-pro- 
seeds of the Government paper, On the 
fase of it tho Bank was entitled to advanee 
money to Joosab as exesutor on secarities 
deposited with them by him ss exeoator, 
and there would be nowhing wrong in their 
acting on his instruetions asexesutor to sell 
the sesnrities and credit the loan assount with 
assum suffisient to square it. Ifthe Bank 
(8) 11819) 4 Madd. 332 at p, 857; 20 В, R. 303; 56 


P" Е. 128. 
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‘had advanced money personally to Joosab 
‘ard ra paid themselves by the sale-proceeia 
of Government paper lodged with it by 
Joosab ав exesutor, or if the advanee had 


‘been made to Joosab as executor and was 


re paid by the sale of Government paper 
which the Bank knew was held by him 
‘in trust, then it might ba said that the 
Bank derived personal benefit from the 
same, and that would sertainly go в son- 
siderable: way to establish the fast that 
the Bank was privy with the breash whieh 
was intended to be committed, But, in 
my opinion, the plaintif has not proved 
avy of the fasts which’ he was bound to 
prove before he sould su«osed against the 
Bank. Joosab, the pereon alleged to be 
‘guilty of the aetual breaeh of truat, ought 
to have: been & defendant in the suit, or 
at least, if he was not made a party, he 
should have besn called asa witness. We 
are atked to infer, though we do not know 
for eertain, that the Bank beld the plaintiff's 
legaey. No attempt bas'been made to prove 
that Joosab held as íru:tee the plaintiff 
legaey or that if so the trust property 
eould not -ba followed. It has not even 
been proved that Joosab sannot pay the 
legacy, or that even if he eannot pay now 
he eould not have paid it in 1913, Isis 
not suffisient for the plaintiff (о say "Joosab 
led me to understand that he conld not 
pay. He is more or less insolvent," in 
order to found в claim against the Bank six 
years after the legacy was payable. 

On the issues I have set out above I 
would hold as follows :— 

1. There are fasts from whieh the Court 
might infer that the Notes for Rs, 52,000 
represented the investment of the раш в 
legàey, bat tha witness who could have 
proved this positively has not been salled, 
and eueh bsing tae ease the Court is not 
bound to draw the inferenoe suggested by 
the plaintiff, 

2. The Bank has neither actual nor 
consirustive uoties of any trust, if there 
was а trust, 

5. ' No answer in the absense of Jcosab'g 
evidenee. 

8, In-the negative, 

9. Unnecassary. 


10. 1а the negative. 
13. In the negativa. 
14. In the affirmative. 
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" I think ithe appeal should be allowed 
and the plaintiff's suit dismissed with cats 
throughout, i 
Sian, J.—I entirely agree, I desire to 
‘add a few words with referenee to two 
: points. 


First, as regards limitation, ib is clear . 


„аб the point was not properly argued by 
.the parties bafore the Trial Court. Before 
пе the appellants have relied upon Arts. 
48 and 62 and the plaintiff has relied upon 
. Ат}. 133, as being applieable to the faots of 
.the ease. Art. 120, whioh has been held 
iby the, Trial Court to apply, has not been 
seriously relied upon by the plaintiff's 
‚ Counsel Art. 138 elearly has no applioa- 
tion, as the suit is against tha Bank holding 
-the Government paper as security for the 
‚ loan to Joosab-as the surviving exeoutor, 
, It is not suggested that the Bank bought 
‘the Government piper and in the sourse 
‚оё the argument it was admitted that the 
. Bank did not luy the Government paper 

in question, On the strength of certain 
x desisions bearing on Art. 124 it has 
, been argued by Mr. Desaitbat s purehase 
. would include a mortgage and that the 
. Artisle would apply to the Bank as pledgees 
(from a trustee. This contention is opposed 
, to the desision in Abhiram Goswami v. 
. Shyama Oharan Nandi (4) and there was no 
, Өрдө in the wording of Art. 138 as 
- there was in Art. 134 when the Indian 
"Limitation Aet of 1908 was passed, to in 
;dieate any ehange in the seope ot Art, 133. 
Jt seems to me.that.in view of the relief 
. claimed by the plaintif Art. 48 would 
“capply. Bat if it is to be treated as a suit 
.for money received by the defendanta as 
‚ Sale-proseeds and properly payable to the 
.plaintiff Art. 62 would apply. In either 
‚ ease the elaim is clearly time-barred. It 
- was argued. with referense to Art, 48 
“that there was nothing to show that plain. 
tiff had the necessary ‘knowledge more than 
‚ three, years prior to the date. of the suit. 

The defendants ‘pleaded limitation and it 
‚ was for the plaintiff to. prove . ihe fasts 
-which would bring the claim within time. 
The plaintiff has not stated anywhere that 


4) 4 Ind. Cas, 449; 361. A. 148; 11 Bom, D. В, 
ун 10 0, L, J. 284, 6 A. L. 3,857; 19 М.І, J, 530; 
140. W. N. 7; 86 С. 1008 (P, 0.). А 
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hs hai not the necsasary — know. 
ledge as to the possession of the property, 
Having’ regard. to the sircumstanses of the 
вазе ib is quite a fair inferonco, in the 
absenes of any statement to the contrary, 
‘that the plaintiff knew on his attaining 
majority that the Government paper had bean 
with the Bank and had been sold by the Bank 
at the instance of Joosab. Itis signifisant 
that the learned Counsel for the plaintiff 
has not asked for any opportunity now to 
show that on the footing of Art. 48 
‘boing applisable the plaintiff acquired the 
nesessary knowledge within threas years of 
-the suit, on the ground that for want of a 
spesifie plea -as to Art, 48 he. omitted to 
-adduce nesessary evidenee on that point. 

The sesond point relates to the marits of 
‘the case. Mr. Dasai relied upon the following 
observaions of Lord Westbury in Gray v. 
Johnstone (2): : 

" But then it has been very well settled 
that if an exesutor or a trustee who ie indebt- 
‘ed to а banker,or to another person, having 
the legal sustody of the assets of a trust 
estate, apolies а portion of them in the 
‘payment of his own debt to the individual 
having that custody, the individual recaiving 
the debt has at опса not only abundant 
‘proof of the breach of trust, but partisipates: 
-in it for his own personal benefit ”. . 

. +14 has bsen urged that these observatioris- 
apply to tha facta of this cise, In the first 
placa there ia nothing on the reaord of this 
-ease to show that Joosab applied the assets 
of the trust estate in the payment of hia 
own debt at the time. The loan aseount 
of ЈооваЬ was in his capacity as an 
:exesutor: and the assount No. 1, from 
whieh the  sesurity was taken, was 
‘also in hisname in that eapaeity; In. the 
absence of the saasounts of the estate of 
the decaased Khakibhai kept or rather 
presumed to have been kept by the exesutors 
-and in the absenee of any evidenea of the. 
‘surviving executor, 16 could not be assumed 
‘that he applied a part of the trust estate 
in the payment. of his own debt. Sasondly, 
there is nothing ёо `вћот that the Bank had 
‘astual. noties of the trust or of mis 
applisation of the funds, Even assuming 
in favour of the plaintiff that the Bank 
knew or onght to have known that tha 
surviving execator was а trustee and that 
assount No, 1 related toa trust estate there 
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is nothing in the nature of his dealings with 
the Bank to show that hewas using the 
trust assets for any improper purpose at. 
the time. It is diffieult to understand on 
what prinsiple the Bank воа be expested 
to -know the dealings of Joozab with the 
estate of the deseased and to realise that the 
loan acsonunt in his name as an exesutor 
: was his own perscnal debt. Eyen now жө 
.have no means of a:seriaining it: and it is 
hardly possible to aseept the contention that 


‘the Bank must be deemed to have eonstrus- . 


tive noties of what i is not elear even on the 
“present reeord, I do not think that the 
‘ observations in Gray v. Johnstone (2) ean help 
-the plaintiff in this ease, The plain position, 
‚но far as the Bank is concerned, seems to 
-be that Joosab dealt with them авап execu. 
tor throughout and that they had no means 
of knowing, and, in view of the nature of tha 
dealings with them, were under no obligation 
‘to inquire, as to whether Joosab was acting 
properly as an executor or a trustee at the 
‘time he withdrew the trust funds from tbe 
‘Bank in his capacity as an exeoeutor, The 
subsequent dealings by Joosab with the trust 
fund after he withdrew itfrom the Bank, 
-however improper, eannot affest the Bank in 
апу way. 
х.к, & N, H, 
Agpzal allowed, 


LOWER BURMA CHIEF COURT. 
First Cryin Arrear No. 185 or 1919, 
Marsh 10, 159]. 
Present :-—Mr,. Robinson, Chief Judge, МЕ 
Mr. Jvstiee Heald _ 
MAUNG PAN ON — APPELLANT 
tersus 
MAUNG TUN ТНА AND OTHEES 
— Ra 8PO: Dents 
Burmese Buddhist Law—Inheritance ~ Orasa son's 
pe m when comes into enistence—Mesne 
pro; 8, E 


"On the death of his father an orasa son becomes 
entitled to a definite one-fourth part of the estate. 
The estate comes into exiatence at his father’s death 
and he-is entitled to recover it with mesne profits. 
p. 770, col. 1.] 

First appeal against the judgment passed. 


by the District Judge, Thaton, 
49 
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7 estate. 


'of his father or 
‘years within which he ean exersise that 


` Ast. 
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Mr. Ke th, for the Respondents, 
JUDGMENT.—U Tu died in -Desember 


1906, Six and a half years later, plaintiff sued 


as his orasa son for his one-fourth share in the 
On appeal this Court held that the 
question for desision was, whether an orasa 
‘son must aet with reasonable promptitude 
‘in exercising his option of taking one fourth 
of his parents’ joint property on the death 
whether he has twelve 


option under Artisle 123 of the Limitation . 
It was held that, in the interests of 
the fami'y and besauce the mode of manage- 
:ment of the property mu:t vary and the 
prospests of the other heirs would also vary 
asaordirg as 65е option was exercised or not, 
‘he should do so withont delay, It was, 
therefore, held that plaintiff's right to a one- 
fourth share had lapsed altogether, This 
decision was reversed on appeal by their 
Lordships of the Privy Oouneil,* who said 
that defendant's contention was that plaintiff 
had not in fast any share in the estate 
but that on tha death of his father: he 
‘had ob:ained a right to eleet whether he 
would have that share or no, and that, in 
‘the absence of an election within reasonable 
time, the slaim could not be brought forward. 
Their Lordships held that the whole eonten- 
tion depended upon the eonsideration of two 
different rules, namely, rule 5, and rule 14 
of Ubapter X of the Manukye, They did not 
consider it desirable to express an opinion 
"upon the trne construetion of rule 14 which 
relates to the division of the estate on 
the death of the mother. They held that 
ita determination was рой relevant te 
the question before them and that, “ even 
aruming in favoar of the respondents, that 
the rights of the eldest aon would ehange in 
the event of his not having segregated his one. 
fourth share before his mother’s death, it by 
no means follows that the right whieh ‘he got 
under rule 5 was merely the right to elest 
within a certain limited period of time whee 
ther he would take the property or no, 
Their Lordships, can find no ground what. 
ever for the suggestion that he got anything 
under rule 5 exsepting a definite one fourth 
вЬаге іп the property of the estate, a right 
which he «aw at liber y to assert within any 


[ vH Maung Tun Tha v, Ма Thit, 88 Ind, Cas, 800, 
Ra. 
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period ‘that was nos outside the period fixed 
by Artiele 123 of tha Indian Limitation Ast 
‚аз the period within whish a claim must ba 
-made for a share of property оз the daath of 
an intestate. ” 

Tha саза than rebnrnsd to the original 
Üourt, for a final determination of the 
rights of the plaintif, and from that deci- 
Bion the ргазаа5 a»pesa! has b»en filed on two 

“points only. 
© [Afterstating the points ага discussing 
the evidence their Lordships prosseded to 
‘observe as follows : — 
. It has been, for a long time, tha commonly 
accepted view of the orası son's right that 
„it eonsists of an option in rerpest of а 
definits shara whieh may or may not ba 
exereised by him as he ehoosee, and where the 
"family eonsists of only three «children ог 
“less it may be to the advantage of the orasa 
,82n not to exercise that option but to wait 
‘until the mother’s dzath and then divida 
the estate equally with theother children 
„whereby he would gata larger shara, than 
8 fourth, This view, a3 it appears to n8, 
‘is clearly shown to be wrong by the desision 
‘of their Lordships of the Privy Oouneil to 
whish we have-referred above. Tha orasa 
,Bon besomes entitled on the death of his 
‘father toa deSnite one-fourth part of the 
“estate, and in the present case the position is 
‘that he haz asserted that claim prior to his 
` mother's death and within time. It has 
“been suggested thatthe estate to whieh he 
succeeded does not vest in him antil he makes 
‘his claim to reduse it into possession, but 
‘that view is, in our opinion, put out of 
Court by their Lordships’ desision. On the 
‘death of his father he became entitled ёо a 
definite one:fourth part of the estata and he 
ів, therefore, entitled ќо resover that estate 
in the present suit. This baing so, the 
estate «ame into existense at his father’s 
death and he is entitled to mesne posu 
en it. 

[Norz,— The rest of the judgment i is nob material 
for ihe purposes of this report.—Ed.] 

B. D, 

І Order accordingly. 
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CALCUITA HIGH COURT. 
ÅPPEAL FOM ÁPPELLATE DEOXEE 

No. 1534 ов 1920, 

February 1, 1922. 
Present : —Mr. Justise Greaves. 

Syed NAYAJAN ALI AND OTRERS— 
Dzrs5DANTS— Å PPELLANTS 
versus 
MIDNAPORE,ZAMINDARY COMPANY, 


LIMITED —PrumNtiFF— RESPONDENT. 
Civil Procedure Code (Act V of 1908), О. XLI,v. 27 
—Additional evidence at the appellate stage —Dis- 
cretion of Court—Appeal, second—New point, 


The admission of evidence in appeal is largely 
a matter of the discretion of the Court, and not is 


entirely a matter of right, гр. 772, col. 2.) 


A point in respect of which no issue was framed 
in the Trial Court, and which was not argued in the 
first Appellate Court, cannot be raisedin second 
appeal. [р. 77!, col. 2.1 


Appeal against a  desree of the Offi. 
siating Subordinate Judge, First Oourt, 
Midnapore, dated the 10th of March 1920, 
affirming that of the Offciating  Munsif, 
Second Court st that plase, dated the 13th 
of August 1918, ~ 


FAOTS appear from the judgment, 

Moulvi Nuruddin Ahmed (with him Moulvi 
Syed Soadullah), for the Appellants—The 
learned Judge was wrong in not admitting 
the finally published records the entries 
wherein were in my elient’s favour. The 
learned Judge does vot assign any reason for 
rejecting this piece of evidense, I submit 
the entries ought to have beén admitted in 
evidence. These entries raise а rebuttable 
presumption in my favonr. 

The вору was а certified copy of the бей; 
tion, We воша not aall the Pleader as he 
was dead. Jagadis too was dead, 

The Judge has поб given due weight to 
former decisions. 

Mr. U. N. Sen Gupta (with him Babu Pro- 
bodh Kumar Das), for the Respondent.—Thia 
was a title suit. "The whole point was a ques- 
tion of title, Resords are only presumptive 

evidenae . of - possession, Even if filed they 
could not be evidence of title. We claim 
khas possession after declaration of aur title. 

{Greaves, J—The entries might show 
something more. We do not know]. 

We claim title. ' Section 102, Bengal 
Tenancy Act, lays down the points whieh а 
Settlemout Officer is to lay down in the Beeord: 


(o 


of Rights, 
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Pavrtiés бап make’ objections 
under sertion 103, The Revenus Officer haa 
no right to go into the question of title. The 
power of Appellate Oourts to admit evidence 
is also vary limited: The Judge was right in 
dissarding Settlement Resords. The Hesord 
of Rights was published after the institution 
of the suit. Mere exereise of possession as 
a trespasser would not give him any title 
unless mine is barred. I am admittedly the 
рогвезвог. , : 

Moulvi Nurudlin Ahmed, in raply.— Thay 
are suing to get khas possession by ejeoting 
me. This doeument raises a presumption in 
my favour, whish, if unrebutted, would hava 


‘benefited me. Ioan show that Lam not 8 


trespasser. 
tenant. 
Refers to Venkatachela Pillai v. 


They do not admit me to be a 


Ranga 


Pillai (1). There should be a remand. 


‘and for damages 


JUDGMENT.—This is an appeal by the 
defendants. Tha suit by the plaintiffs 
was for khas possession of certain land 
s and for an injunction. 
The plaintiffs were Zəmindars of a certain 
Pergaunah ‘which insluded the vilaga in 
whieh, I. understand, the defendants held 


‘some laud and ihe dispute was with re- 


gard to certain land whieh the plaintiffs 
elaimed as their khas land, Wheraas the 
defendants alleged that this land had 


‘been lei "out to them and that the plaint- 


ifs had no right io ejeot them. Both 
the lower Courts have desreed the suit 


‘in the plaintiffs! favour. 


І Four points are urged before me. First, 
16 18 said that the lower Appellate Court 
wrongly exoeluded certain  evidense that 


-was tendered on bebalf of the defendants, 


А 


namely, the Settlement map and -khatain 
forming part of the Resord of Rights. It 
is said that this evidence sould not be 
adduced in the First Court as the Record 
of Rights had not been finally published 
but that between the hearing before the 
Mansif and the hearing in the Appellate 
Court the Resord of Rights had been pub. 
lished and that, acsordingly, as the entries 
in the Resord of Rights were alleged to be in 
the defendants’ favour, the lower Appellate 
Oovrt should have admitted this in evidence 
to be given in favour of the defendants’ 


ы 28 Ind, Ons, 694; 17 M, I, T, 220; 28 M. D. І, 
0 8 
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contention; secondly, it is said that the 
lower Appellats Court has not given effect to 
the statement contained in Exhibit D, a 
petition whish is raferrad to in the judg: 
ment; thirdly, it is said that the lower 
Appellate Court has not properly sonsidered 
the effeot of sertain judgments, Exhibits K 
and L; and lastly, it is urged that the 
heira of one  Musammat Amina Khatun, 
defendant No, 5, who died after the in- 
stitution of the snit, should have been 
brought on the resord. 

“So far as the last point із soncsrned, 
no issue was raised with regard to this 
before the Munsif. Nor was the point 
argued in the lower Appellate Oourt. 
Under the cireumstanses, it is not open 
to the defendants to, raise it in appeal to 
this Court. 

So far as Exhibits K and UL are eon: 
eerned, what the learned Judge says is 
this, that thess docaments do nob show 
what was the area let out in Mandalito 
Golam Aliha, Now, this being во. I do 
not see how they could really hava any 
bearing upon the question in dispute, Ad- 
mittedly, the defendants held sertain land 
in the villaga and the only dispute was 
whether eertain khas lands were insluded 
in the area of their demise. ІЁ these 
judgments, as already stated, did not show 
what wasthe area demised, it sesms to ma 
that they aould have very little bearing on the 
question that the learned Subordinate Judge 
had to deeide. 

So far as Exhibit D is cənserned the lsarned 
Subordinate Judge says that there is no 
evidence that the petitioner hadany knowledge 
of the sontents, Now, the original petition 
whish had bəsn 6184 in another suit had 
been destroyed along with the record of the 
suit whieh wus a suitof 1893. A sertified 
вору таз procuiej. But, as the learned 
Subordinate Judge points out, the original . 
was not sigeed by Jogeswer Naran and no 
proof was given of the truth of the statements 
eontained inthe cortified copy of the psti» 
tion; Under the sircumstanses, it seems ta me 
that the learned Subordinate Judge із right 
in saying that this docament had no өті. 
dentiary value. 

The first pointonly remains now. Under 
the provisions of O. XLI, r. 27, the 
Appellate Court is empowered to allow, in tha 
siroumetanees stated in the Order, evidenee iq 
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‘be produeed whish was not given in the First 
Qourt, No doubt the evidense sould not 
have been given in the First Court for the 
yeasons already stated. Aftor all, it ways for 
the Court to seo whether the evidence would 
really have somo value with regard to the 
question propounded for desision, Now, the 
entry was no doubt before the Subordinate 
Judge: it was, ав I understand, to this effect 
thatthe defendants were entered as persons 
entitled to and in possession of sertain Janda 
whieh were deseribed as patit land and thé 
right is said to have been intermediate 
Mandali permanent right but not Макар. 
rarri, Now, the question really that the 
Court. had to deside was whether the 
plaintiffs had established their title to the 
land' or whether the defendants by virtue of 
their holding had right to this khaa land, and 
Í think it may well be that the learned 
Substdinate Judge in his diseretión thought 
$hat: this entry to whieh: I have referred 
would not assist him in arriving athis dacie 
‘gion with regard to the questions that were 
at issue before him, After all, the entries 
were only presumptive evidense ‘and eapable 
of being rebutted by evidenee given on 
behalf of the plaintiffs Under the eiroum. 
stancas, I am not prepared to say that the 
learned Subordinate Judge was not justified 
in not allowing this evidence to: bə given, 
After all, it is largely a question of disere. 
tion. and not entirely a matter of right. I 
do not think thatin cesond appeal under 
the sirsumstanses I should interfere with 
‘or send the matter back for a consideration 
‘by the lower Appellate Court of this evi» 
denes, 

In the result, the appeal fails . 
must be dismissed with sosts, 

We С, 4, 


and 


Appeal dismissed. 
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Broadway and Mr. Justice Wilberforee, 
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certain period —Period expiry of, while Court closed. — 
Payment on re-opening of Court, effect of—Civil 
Procedure Code (Act V of 1008), О, XX, 7,- 14— 
Intention of Legislature. 


Where a pre-emptor is given a decree on con- 
dition of paying in Court the purchase-money 
within a certain period and the Court closes the 
very next day and remains closed ЫП after the 
expiry of the period allowed, payment on the day 
the Court re-opens is a sufficient compliance with 
the decree [p. 775, col. 1.) 

О. XX, r. 14 of the Oivil Procedure Code implies 
that, in s suit for pre-emption, a future date should 
be fixed for the payment of the purchase-money, 
and indicates that the intention of the Legislature 
was not that payment should be made on the day on 
which judgment is announced. [p 774, cols 1& 2.] 

Obiter.—When a pre-emptor isgiven а deoree oncon- 
dition of paying the purchase-money within a cer- 
tain period, and the Courtis open during the earlier 
part of that period but closed during the latter part, 
paymenton the day the Court re-opens is not a sufti- 
cient compliance with the decree, (p, 775, cul. 1.] 

Miscellaneous sesond appeal from ‘the 
order of the Distriet Judge, Ludhiana, dated 
the 29th Marsh 1920, reversing that of‘the 
Munsif, First Olass, Jagraon,  Distriet 
Ludhiana, dated the 18th November 1919,: 


ORDER OF REFERENCE TO A FULL 
BEN 


OH... 

Oxavis, J.—( November 19, 1920),—Оп the ` 
29th August 1919 the plaintiff: obtained a 
decree for pre-emption on sondition of 
payment of Rs. 500 within a month. 
The Oourt was closed during September 
and the early part of Ostober. and open- 
ed on the 7th Ostober. On that day plaintiff 
appeared in Court and tendered Ra. 400, the 
balance of the Rs, 500, Rs. 100. having 
already been paid in on 5th July 1919. 
The Court ealled for a report, and the 
next day the money was astually paid in. 
The vendee-defendant then objected that, as 
the pre-emption money had not been paid 
in within the period fixed by the: deeree, 
the desree had lapsed. The First QOourt 
aosepted this as the correst view,. The 
learned Districi Judge on appeal held that 
the deeree had not lapsed. Не referred to 
Naba v. Pathana (1) as authority for holding 
that time could be extended by reason of 
sestion 148, Oivil Proesdure Code, and held 
that time should be extended up to the 
re-opening of the Court, and that tender of 


‘the monsy on the 7th Ostober was sufficient. 


The vendee-defendant appeals to this Court 


(1) 18 Ind. Cas. 86; 60 P, B, 1918; 58 P, L, RB. 
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His Oounsel’a main eontention is that the 
fast of the Court being elosed on the 29th 
September does not prevent the lapsing of 
the deeree when the money was not paid in 
on that date. This eentention we will deal 
with later on. 

In the firat place, we note that we find 
ourselves quite unable to accept the view 
put forth in Naba v. Pathana (1) that seation 
148 applies to such eases. Weare of opinion 
that this sestion was never intended to 
allow a Court to alters deeree. А йвагев 
can be altered by review, on appeal or on 
revision, but we do not think that either see- 
tion 148 or 151 ean be utilized for the 
purpose of altering a decree. And in eupport 
of thia we cite Suranjan Singh tv. Rambahal 
Lal (2). 
` Supposing for the moment that payment 
of the money on the day the Court re-opened 
was sufficient sompliance with the decree, 
there ie the fast that the money was not 
astually paid till the following day. But 
this was not the plaintiff's fault, and in 
‘several cases tender has been held to be 
sufficient, see Nathu v. Imam Din (8), Ahmad 
Din v. Rihan (4), Mir Zaman v. Руло (5), 
‘Prabhu v. Nihala (6) and Gaya Bakhsh Singh 
v. Tilak Singh (7). And Mr. Jai Gopal 
admits that the money was tendered on the 
7&h Oetober,and does not press the eonten« 
tion thattender was not equivalent to pay. 
ment. 

The main question in the cass is, whether 
. the prineiple laid down in section 4 of the 
Limitation Aet, and in  seotion 10 of 
General Olauses Ast (X of 1897) and 
in section 8 of the Punjab General Clauses 
Aot (I of :828) is applieable to sush 
enses. Saetion 4 of the Limitation "Aet is 
not applieable as that relates only to the 
period of limitation pressribed by the 
Aet for suits, appeals and applisations 
and cannot be applied to the period 
of limitation preseribed by в desree for 
the payment of money, Similarly, tha see- 
tions in the General Olauses Aota eannot be 


(2) 21 Ind. Cas. 585; 35 А, 682; 11 A. D. J, 950. 
(3) 31 P, R. 1880, 
* 14),68 P, R. 1881, 
(8) 79 P, R, 1881. 
m Ind, Cas. 183;123 P. W. R.1916;72 P, І, 


R. 1917. 
_ (7) 28 Ind. Ons, 870; 3 О, І, 7, 161, 
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applied, as the límitatien there spoken of 
is the limitation preseribed by ап Act and 
not by в deeres. Mr. Jai Gopal relies on 
Hirdey Narain v. Alam Singh (8). In that 
ease the six months allowed to the plaintiff 
for depositing the pre-emption money expired 
on a holiday, and the money was tendered 
on the following day. It was held that 
the deeree had lapsed. There are two rulinga 
of this Court on the point. In Skams.ud. 
din v. Fir Baksh (9) it was held by a 
majority, Boulnois, J., dissenting, that pay- 
ment on the re-opening of the Conr& was 
sufficient. In Baghela v. Musammat Sallo (10) 
a similar view is held, So, too, in Dabs Din 
Rot v. Muhammad Ali (11). 

It is urged by Mr. Jai Gopal Sethi that 
thesa judgments give no elear reasons for 
their desision that in eases where the period 
fixed by the decree for payment expires 
on a day on whish the Oourt is elosed 
payment may be made on the day on whieh 
the Oourt re-opens. The deeision presum- 
ably rests on what has been stated to 
be a general prineiple of law, viz., that 
though a party cannot himself extend 
the time allowed for doing an act in 
Court, yet if delay in the performanse 
of the act is enused, not by any aet of the 
party, but some ast of the Oourt itself, 
sush as the fast of the Vourt being closed, 
he is entitled to do the acton the following 
day. This has been followed as а prineiple 
in eertain eases, see Sambastva Ohari v. 
Ramasamt Redii (12), Shooshee Bhusan v. 
Gobind Ohunder Roy (13) and other esses 
sited on page 27 of Starling’s Limitation Act, 
fifth Edition. n these eases certain English 
eases are eited whieh we will now notiee, 

In Mayer v. Herding (14) the appellant, 
having applied to tha Justiees to state а case 
and having reseived it on Good Friday had 
to transmit it to the proper Court within 
three days. The offices of the Court wereelosed 


(8) 48 Ind. Cas. 368; 41 А, 47; 16 A. І, J. 892, 

(9, 81 P. R. 1877. 

(10) 18 Ind, Cas, 994; 3 P. К, 1918; 226 P, І, В, 
1918; 308 P. W. R91912. 

(11) 8 А, 880; A. W, N.(1881) 100; 2 Ind, Deo, 
(5. в.) 578. А 
` (12) 23 M. 179; 8 M, І, J. 265,8 Ind. Deo, (x. в.) 
127. 


(18) 18 О, 281; 9 Ind. Deo. (м.в) 154, 
(14) (1867) 2 Ө, B; 410; 9 B, & S, 274 16 L, T, 429; 
16 W. B, 816, 
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from Friday till 


` til after the ten days bad expired. 
. held that he had done all that it was possible 


"ri 
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Wednesday. The ease 
was transmitted on the Wednesday, and this 
was held to be sufficient, as 16 was а case 
in whieh 16 was impossible for-the appellant 
to transmit it earlier,  - 
- In Waterton v. Baker (15) appellant bad 
io give notise of appeal and to give 


; Security to be approved by the Registrar for 
Р „osts of appeal within. 10 days. 
N notiée and tendered good security within the 


He gave 


ten days but the seeurity was not approved 
It was 


for him to do, and that the rsquirements of 


law- had been.eomplied with. : 
' "But there are two earlier eases whish 


réquire to be notieed, as they are more appli- 
cable to the sase before us. . 

In Peacock v. Heg. (16) it was held 
ihat where the. three days allowed for 
an applieation to Justiees to atate a case 
expired on a Sunday an applieation presented 
on the Monday was not in tine. This rul- 
ing was followed in Pennell v. Ohurchwar- 
dens of Uxbridge (17). These two rulings are 
in no way dissented frcm in the later English 
ralings. On the eontrary, in Mayer, Y Hard- 
ing (14) we find Mellor, J., saying, “where а 


Statute requires a thing to be done within. 


three days, or six months, or within any 
perseribed period, the time may no doubt be 
eireumseribed by the fast of its being impos- 
sible to eomply with the Statute on the last day 
of the period so fixed,” 

. So all that the Mnglish rulings amount to 
is thie, that where it is impossible to do the 
required aot at any time during the preserib- 
ed period it may be done on the 
next possible ossasion. Thay do not lay 
down that where the doing of the act 
ie- left till the latter part of the period and 
itisthen found impossible to do the act dur- 
ing that latter partit may be done after 
the period has expired ; quite the reverse. 

In ‘the partienlar sase before us the pre- 
emption money might have been paid into 
Court on the 30th August 1919 (not on 31st 
for that was & Sunday). No doubt one 


day is & very short time to allow for pay. 


(15) (1868) 3 Q.B. 173; 9 B. & 8: 28; 87 L. J. Q B. 
65; 17 L. T. 468; 16 W. R. 358 
(16) (1868) 114 В, R. 707; 40. B. (м, s.) 364; 27 L. J. 


С.Р. 224; 6 W. В. 517; 140 Е, Б. 1085; 81 L. Т, (0, в.) 
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ment of pre-emption ‘money ; but.the pre« 
emptor might have asked for review, or might 
have appealed on the ground that he could 
not possibly go home and get the money and 
return in one day. It is certainly а bard - 
ease, and we note that sueh hard cases 
would be avoided if the Courts would take 
the trouble to comply with the provisions 
of O. XX, r. 14, of the Civil Procedure 
Code, and fix, nota period, but a date Бу ` 
whieh the money should be paid, taking 
oare also to see that the date fixed is one 
on which, so far as ean be foressen, the Court : 
will not be closed. 

But we must deside the case in ascordanca 
with law. In our opinion there is neither 
any: partieular law. nor any general principle 
whish enables a peraou who is dirested to. 
do ап ast within a certain period and who 
is able to do it within the earlier, part ОЁ. 
that period to do it after the eompletion of 
the period, merely beeause the Oourt was. 
elosed during. ihe latter part of that: 
pericd, 

As at cecal advised, we are, therefore, 
of opinion that the Allahabad ruling Hirdey ; 
Narain v. Alam Singh (8) lays down the 
correct law, and that this appeal shonld : 
be acsepted., Bat as the former rulings. of 
this Oourt are to the contrary the ease - 
must be referred tos Full Benah. 

We refer to & Full Bensh the following 
When a preemptor is givena 
deeree on condition of paymant within a 
sertain period, and the Ocurt is open during. 
the earlier part of that period but closed 
during the latter part, is payment on the day . 
on whieh the QOourt re-opens a suflisient . 
complianse with the deeree?  '. 

Mr, Jai Gopal Sethi, for the Appellant. 

Mr. Kanwar Narain, for Diwan Hanson К 
Parshad, for the Respondent. ` 

JUDGMENT OF THE FULL BENCH. 

The facts are fully stated in the order. 
of the Division -Bansh, dated the 12th 
November 1920 referring this ease to. 
a Full Bench. When the case was referred . 
the Division Beneh apprehended that the 
Court was open on the 30th August 1919. 
This, however, was a mistake, for the 30th 
August was а last Saturday in the month, 
on whieh day the Court is always: elosed. 
So the ease now stands as follows :— 

On the 29th August 1919 ‘the plaintiff. 
was given a decree for. posnession by pres 
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emption, on condition of payment of Rs. 500 


. within one month from the date of judgment. 


From that day onwards the Court remained 
elosed untilthe 7th of October on whieh 
day: the plaintiff appeared in Oourt and 
tendered the balanse of the pre-emption 


. money. The question, therefore, which was 


referred to the Full Bench, e/z, whether 


_when а pre emptor is given a decree on 
. condition of payment within a certain period 


and the Oonrt is open during the earlier 
part of that period but closed during the 


. latter part, payment on the day on which 


the Court re-opens is a suffisient compliance 
with the decree, dces not really arise in the 
present ease, sinee it is now found that 


. the Court was elosed during the whole of 
. the period, 
. we are of opinion that 
followed that interpretation of the law whieh 


Had the question really arisen 
we should have 


is laid down in Hirdey Narain v. Alam Singh 
(8). We need not give our full reasons for 


_ baying this, as anything we might ssy 


would be obiter dictum; it is sufficient 
simply to say that we agree with what has 
been said in the Order of Referenee, 


On .behalf of tke appellant it is urged : 


that payment might have been made on the 


.29th of August 1919, 7, e, the very day 


on which the judgment was pronounced. 


. We note that the last hearing of the ease 


was on the 20th August 191", when argu- 
ments were heard and the 29th August 
1919 was xed for pronouneing judgment. 
It seems to na, therefore, very likely that 
judgment was written at home aud was 
delivered early on the 29th of August. Bat 
this does not nesessarily follow, and it is 
by no means impossible, that judgment was 
delivered at the elose of the day on the 29th 
August, and in that ease it might, perhaps, be 
absolutely impossible for the plaintiff to 
have paid or tendered the money into Court 
on that day. It is, of eourse, extremely ime 


probable -that the plaintiff had the money: 


with him that day,.as pre-emptors do not 
bring with them to Court the pre-emption 
money on the day on which judgment is to ba 
pronounsed, and until judgment is pronouneed 
they do поё: know what sum they will be 
required to рву. Further, О. XX, r. 
14, lays down that the desree shall syeeify 
the day on or before whish the pureha-e- 
money shall be paid into Court. This clearly 
implies that a future date shall be fixed for 


payment and seems to us an indieation thas’ 
the Legislature regards it as impossible for a 
person to some to Court on the day on whieh 
judgment is to be pronouneed bringing with 
him for payment.into Оопгё on that day а 
sum whieh has yet not been fixed by the 
Oourt. We consider, therefore, that it was 
quite impracticable for the plaintiff to pay the 
purehase.money into Court on the 29th 
August, The plaintiff tendered the money 
into Court on the next day on whish the 
Court was open. He might possibly, had he 
attempted to do so, have found the Nazir on 
the Oourt premises on one of the days during 
whish the Court was elosed, but he could not 
antieipate that. he would do во, and we think 
that in such a ease it should be held that 
payment on the day on whieh the Court re- 
opened was all that oould possibly be expest- 
ed of the plaintiff. | 

We, therefore, uphold the order of the Dis- 
tris Judge and dismiss the appeal with 
sosta, 
№, 0. à, & N.H. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Larrers Patenr APPEAL №, 76 or 1920, 
Febroary 9, 1922, 

Present :—Justieo Біг Asutoah Mookerjee, KT., 
and Mr, Justice Cuming. 
MIDNAPORE ZAMINDARY OOMPANY, 
LIMITED — PLAINTIFF— ÀPPELLANT 


versus > 
SRIDHAR MAHATA—DzFANDANT— 
RESPONDENT, 


Landlord and tenant—Bengal Tenancy Act (VIII of 
1885), зв. 7, 105, 1064, 100, 108A—Fair and equit. 
able rent, proceedings for settlement of— Questions as 
to extent of area and liability to enhancement of 
rent also decided—Appeal, second, to High Court, 
competency of. . 


' Tf in any proceeding under section 105 of the 
Bengal Tenancy Act questions as to the extent of 
area and liability to enhancement of rent haye 
been investigated and determined, the order of 
the Settlement Officer, though in form an order 
whioh settles a fair and equitable rent, does in sub. 
stance embody a decision of а question within the 
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вроре, of section 105A and, consequently, of section 


106, . Such a decision is not one merely settling a: 


vent within the meaning of ‘section 100A andis 
conséquently liable to be challenged by way of 
second арра! to the High Court, [p. 776, col 2; p. 
777, col. 1.] . 

Jhanada Sundari Ohowdhurani v. Abdur Rahman 
[Amudi Sarkar], 88 Ind. Cas. 148; 48 С, 607; 20 C. 
W. N. 428; 28 C. L. J. 281, followed. 

Where the landlord seeks to have the rent ofa 
tenure-holder, cnhanced under section 7 of the 
Bengal Tenancy Act, the first point for investiga- 
tion is whether the rent is liable ‘to enhancement. 
When this has been made out, the next point for 
determination is, whether there is & customary rate 
payable by persons holding similar tenures in the 
vicinity. Itis only when this hag been answered 
in the negative that the rent can be enhanced up to 
such limit as the Court thinks fair and equitable. 
[p. 777, col, 1.] 


Letters Patent Appeal against the judgment 
of Mr, Justice Walmeley, dated the 18th of 
August 1920, in Appeal from Appellate 
Desree No, 1585 of 1919, 


FAOTS appear from the judgment. 

Babu Probodh Kumar Das, for the Appel- 
Jant.--The deeision of tre Spesial Judge was 
a desision settling a rent. Hence havirg 


regard to the provisicnr sontsined in seeticn . 


109A, sub-sestion (3), of the Bengal Tenarsy 
Ast, no seeond appeal lay to the High Court. 
The decision of Mr. Justiee Walmsley was 
consequently without jurisdiction, As 
regarde the merite, the question whether the 
landlords were entitled to bave the rent 
enhanced under sestion 7 of the Bengal 
'"Tensney Act, is a question of fact the find- 
ing whereon of the Speoial Judge could гоё 
be attacked in second appeal. 


. œ Babu Makes Chandra Banerjee for Babu 
Prcmatha Noth Bandopadtyayya, was rot 
ealled upon to reply. 


JUDGMENT.—This -is an appeal under 
elanse 15 of the Letters Patent from the 
judgment of Mr. Justice Walmsley in a 
proeeading under sesticn 103 of the Bengal 
Tenaney Act. 


The appellants who were the landlords 
instituted these prcecedings against the re- 
spondent, thbir tenant, with a view to have 
fair and equitable rent settled in respeat of 

: thé tenure held by him. The case as pre- 
gabted to the Settlement Ofiser was that 
the defendant was in oseupation of an area 


` area, if any P’ 


in exsess -of. what. he paid rent for and waa 
eonsequently liable to have his rent inereased. 
Two issues were raised to cover this point; 
namely, first does the defendant hold’ any 
area in ехеөвв. of what he ia paying rent,- 
for ? and sseondly, ‘what should be tbe fair: 
rate of rent for assessment of the exeeas ` 
The Settlement Offiser eame 
to the conelusion that the defendant held 
‘an exeess area of 5'95 aeres, and that the 
rate of rent, should be fixed at 2 annas . 
6 pies per bigha whieh was the average 
rate fixed upon the original area. The 
consequence was that the rent was inereased 
by Rs, 5-10.6. The landlords appealed 
against this decision and argued before the 
Spesial Judge that they were entitled 
to have the rent enhansed under section 7. 
The Spesial Judge aseeded to this eontention 
and held that the rent payable by the 
defendant should be fixed at Rs. 139, The 
tenant thereupon preferred a second appeal 
to this Court. A preliminary objection was 
taken to the competence of the appeal on 
the ground that the decision of the Special 
Judge was a deeision settling a rent within 
the meaning of sub-section (2) of seetion 
109A and was eonsequently not liable to 
be shallenged by way of an appeal to this 
Court. Mr, Justice Walmsley overrnled this 
contention, and held that the deeision of the 
Special Judge had been founded on a basis 
never put forward before the Settlement 
Offiser, He sceordingly allowed the appeal, 
set aside the decision of tke Special Judge 
and restored the.desree of the Settlement 
Ofcar, 


On the present apreal it  hasbee" con. 
terded that the appeal heard by Mr, 
Juatico Walmsley was incompetent, Weare 
of cpinion that there is no foundation for 
this contention and thatit is opposed to the 
decision of the Full Benah in the case cf 
Jnanada Sundari Chowdhurant v, Abdur 
Rahman [Amudi Sarkar] (1). The prineiple 
applicable to eases of this  ehsraeter 
was explained іп that desision: "If 
in any prosesding under sestion 105 questions 
under section 105A have been investigated 
and determinad, the order of the Settlement 


(1) 38 Ind. Cos, 148, 48 C. 603, 20 0. W. N, 428; 
28 0, Ln J, 281, 
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Officer, though in form an order whish settles 
a fair and equitable rent, does in substanca 
embody а” десівіоп of question within the 
scope of sestion 105A and consequently of 
sestion 106, Sush a desision is not one merely 
asttling a rent within the meaning of saes» 
tion 102A and is sonsequently liable to be 
ehallenged by way of second appzal to the 
High Oourt,” In the case before us, the 
deeision of the Spsoial Judge is founded on 
two essential facts, namely, first, that the 
defendant held an ares in exesss of the 
original area of the tenaney and was son- 
sequently liable to have the rent assessed 
on ‘such exeesas area ; and sseondly, that the 
tennre held by the defendant was of sush 
a deseription that its rent wasliable to bs 
enhansed. Consequently, tha desision of the 
Spesial Judge involves a determination of 
two fundamental questions in connection with 
the tenaney held by the defendant, namely, 
the extent of aren and the liability to 
enhansement. There вап be no room for 
argument that a desision of this sharaeter 
was not a deeision merely settling rent within 


the meaning of seetion 109A and the appeal’ 


was eonsequently eompetent, 


As regards the merits, we entirely agree 
with the view taken by Mr. Justiee Wal- 
, msley. The record does not disclose the 
faintest fracas of a eontention in the Court 
of first instanse that the defendant was liable 
to have his rent enhareod under sestion 
. 7. The argument whieh was advanesd for 
the first time before the Speeial Judge, should 
not have been entertained by him for deeision 
on the materials available on the reeord, 
. Seetion 7 provides that the rent of a tenure- 
holder, when it is liable to enhancement, 
. may, subjest to any sontraes batwaen ths 
partics, be enhanced up to the limit of the 
customary rata payable by persone holding 
similar tennres in the v:sinity. 16 is only 
whera no sueh eustomary rate exists, that 
. it may, subjeet as aforesaid, ba enhansed up 
to such limit asthe Cour: thinks fair and 
equitable, The section then procaeds to lay 
down a rule for the asssrtaioment of the 
fair and equitable rent, Oonsequently, where 
the landlord seeks to hays the rent of a 
fenare-holder enhanced, the first point for 
investigation is whether the rent is liable 
to enhanesment. When this has bsen made 
out, the next point for determination is, 


whether there is а eustomary rote payable, 
by persons holding similar ‘tenures in the 
vieinity. It is only when this has been 
answered in the negative that the rent ean 
bə enhanced up to sush limit as the Court 
thinks fair and equitable. Nore of these 
matters had bsen investigated in the Oourt 
of first instanse for the reason that the 
question was not raised in that Court. In 
these cireumstances, Mr, Justige Walmsley 
properly allowed the appeal and restored the 
deeree of the primary Court. 


The resulé is that the judgment of Mr. 
Justiee Walmsley is affirmed and this appeal 
is dismissed with sosts. 


в, х. 


Appeal dismissed, 


LOWER BURVMA OHIEF COURT, 
Fiesr Uvis Apeman No. 148 or 1920. 
January 1!, 1922, 

Present :—Sir Sydney Robinson, Kr., Chief 
dustise, and Mr. Justico Maung Kin, 

P. V. OHETTY Fi1RM —PrAINTIFFA— 
APPELLANTS 
versus 
MOTOR UNION INSCRANOE COMPANY 
—DxrsEspANTS — RESPONDENTS, 

Fire Insurance—Contract of | insurance— Contract 
of indemnity— Contract between insurer and insured 
—Third party even if mortgagee cannot sue on insure 
ance policy—“Total loss,” meaning of—Salvage— 
Morigagee, when entitled „to benefit of insurance— 

Prohibitory order, issue of, by telegram. 


А eontraotof insurance is а contract of indem. 
nity. Itis а cogtract by the insurer to indemnify 
the insured against the loss that he may suffer in 
certain conditions, It is not в contract to indemnify 
any other persons, and there is no privity of сапе 
tract between the insurer and any third party. 
Therefore, athird party, even if he is a mortgages 
of.the insured property, cannot sue on the poliey 


D 
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pasigned to him by aproper and legal assignment, 
р. 779, eol, 1.] 


Qastellain v. Preston, (1883) 11 Q. B. D. 880° 
E р. 386: 62 L. J. Q, B. 866; 49 L. T, 20; 31 W., Е, 559, - 


referred tə., 


A. ‘total Joss’ means the destruction of the property ' 
or injury to it to such an extent as to render the ` 


insurer liable to pay the total sum insured. Гр. 779, 
col, 1.]. 


, When the insured has been indemnified to the ' 


‘fall extent for a total loss, алу salvage belonging 


to the insured is presumed, under such circum. 


stances, to have been abandoned, and anything that 


may remain of the property belongs to the insurers, 


to reimburse themselves so far as they can by 
selling the salvage for what it willfetch. That is 
an essential element ins contract of insurance, 
"{р;.780, col 1,] 


‘Apart from Statute, the, mortgagee is not prima . 


facie entitled to the benefit “of an insurance effected 
on the property by the mortgagor, In order to 
entitle the mortgagee to any claim on the policy 
there must be a covenant not only to insure but to 
insure for the benefit of the mortgagee or to apply 
the policy moneys in reinstatement or otherwise 
for the benefit of the mortgagee, (p. 779, col. 1.] 


Rayner v. Preston, (1881) 18 Ch. D. 1; 50 L. J. 
Ch. 472; 441. T. 787, 29 W. Б, 546; 45 J. P. 829, 
referred to. 

Obiter.—Courts are forbidden to Issue prohibitory 
ordérs by telegram. [p. 778, col. 2.] . 


First appeal against the judgment passed 
by Rigg, J., on the Original Side, 

Mr. N. M. Cowasji, for the Appellants, 

Mr. Davies, for the Respondents, 


JUDGMENT. 


Rosixson, ©. J.— One Maung Po Sin owed 
the plaintiff-appellant firm Rs, 6,C00 and as 
Besurity for the re-payment of that sum 
with in'erest he executed in their favour a’ 
deed of mortgage on certain paddy land 
together with a mill and the machinery 
eontents standing on the land. The mort- 
gage was exeeuted on the 7th November 
1917. Sobsequent to that, Maung Po Sin 
insured the premises mortgeged for their 
full value with the respondent Company, 
In June 1918 the mill was ecmpletely 
destrcyed by fire. All that remained was 
certain items of the maehinery consisting of. 
a damaged boiler, a steam-engine, an iron 
éliimney, a large number cf sheets of corru- 
gated iron, more or less damaged, and, 
cértain otker maehinery—huller, pulleys, 
shaftir g, etċ whieh were badly damaged. 

‘Maung Po Sin claimed from the Insurance 
Company payment of the insuranee money, 
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‘On the 29th June 1918 o Жа 
appellants wrote to the Insuranee Company- 
informing them of the debt due'by Maung: 
Po Sin and elaiming that their olients: 
were entitled to reseive the insurance 
monsy, They requested them to withhold 
payment and to make no payment to Maung. 
Po Sin without referense to their elients 
who, they said, were about to file a snit 
on their mortgage. The defendant Company 
took no notice of that letter, and on the 3rd 
and 8th of July they daly made payment -in 
full of the whcle amount due under the 
insurance policy. f 
On filing the snit on the mortgage 

plaintiffs-appellan's obtained an order from 
tbe District Court restraining the Insurance 
Company from paying Rs. 7,500 ont of tbe. 
insuranse money to Maung Po Rin. This 
order was conveyed by telegram, bat itis. 
admitted that full payment had been made 
by the Insurance Company before they: 


- received that telegram, 


Conrts are forbidden to issue prohibitory 
orders. by telegram, but the money having 
been already paid, the order was of no 
effect, 

Plaintiffs appellants obtained a deeree 
against Maung Po Sin on the 29th of July 
1918. By that decree it was ordered that, if 
Maung Po Sin did not pay the sum deereed. 
for prinsipal, interest and eosts:within the 
time allowsd, the mortgaged property or ‘a 
sufficient part thereof shall be sold and the 
proceeds paid into Court and applied in 
payment of what was dueto the plaintiffs 
with subsequent interest, ana the balance, if, 
any, to be paid tothe defendant, 

There was no reservation of rights to 
obtain a personal deeree. On the 3rd July. 
1918, the selyage was sold, and the insuranee 
Company reeeived Rs. 7,900 for it. The 
plaintiffs-appellanta now bring this suit claim-. 
ing to be entitled to resover the amount 
due on his mortgage from the Insurance 
Company and from the alleged уа dE 
ihe salvage. 

As -regards .the latter, apparently., a 
mistake was made, and the 2nd defendant 
is not the purchaser and it is admitted that 
as against him there is no claim. 5 

Against the Insuranee Company the claim 
is based on two grounds: First, it is 
based on the policy of insuranee. іввсеа . to 
Maung Po Sin, and secondly, on the deed 
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of mortgage which, it is claimed, eubsists as 
against the salvage property. 

As regards the elaim based on the poliay, 
I am of opinion that the appellants are 
„entitled to no relief, А sontrast of insuranse 
i$ a contract of indemnity. Itisa eonbraot 
by the insurer to indemnify the irsared 
against the loss that he may suffer in 
sartain sonditions. It is not a вопігасї to 
indemnify ary other persons, and there is 
no privity of contract between the insurer 
and any third party, 

As regards the sontrast teing one of 
indemnity, this is well recognised, and it is 
not nesessary to do more than to quote one 
passage from the judgment of Bratt, L. Ј., 
in the case of Oastellain v. Preston @: — 

“The very foundation, in my opinion, of 
every rule whieh has been applied to 
ingurance law is this, namely, that the 
contrast of insuranse contained in a marine 
or fire policy is a sontracs of indemnity; 
and of indemnity only, and that this 
contrast means that the assured, in case of 
& loss against whish the polisy Раз been 
made, shall be fully indemnified, but shall 
nayer be more than fully indemnified, That 
is the fandamental prineiple of insuranse, 
and if ever a proposition is brought forward 
whieh is at variance with it, that is to say, 
whish either will prevent the assured from 
obtaining a full indemnity, or whieh will 
give to the assured mcre than a full indemni’y, 
that proposition must eertainly be wrong." 
And it is pointed out in Macgillivray’s 
Товогапве Law, at page 773, that, "apart from 
Statute, the mortgages is not primi facie 
entitled to the benefit of an insurance effected 
on the property by the mortgagor,............ 
In order to entitle the mortgagee to any 
claim on the policy there must be a 
eovenant not only to insure but to insurs 
for the benefit of the mortgagee or to apply 
the polisy moneys in reinstatement or other- 
wiae, for the benefit of the mortgages.” 
` The deed of mortgage is silent as to insur- 
anse, There was n> eovenant by the mort. 
gagor to insure for the benefit of the mort- 
gages, or at all, The mortgagee could not 
sue on the poliey vn'ess the mortgagor's 
right to sue had been assigned to him by a 
proper and legal a:signment. There has 


2 (1883) 11 Q. B. D. 380 at р. 386; 82 
"e B. 366; 49 L. T. 29; 31 W, R, 559, ` 


been no впеһ assignment, and the mortgagor . 


has been paid in full for the loss that he 
suffered, 

The loss was a ‘total losr,? and a total 10:8 
means the destruction of the property or 


injury to it to such an extent as to render the ` 


insurer liabls to pay the total eum insured, 
(Bunyon, on Fire Insurance, at page 267). 


It was suggested that by the theory of 


subrogation the mortgagee would bə entitled 
to the morígagor's rights on this policy, The 
mortgagor has no rights left on the pol'ay 
воз as are now elaimed by the mort. 
gagee. 


As to avy right eonferred by Statute, we 


have been referred to sections 49, 72 and 76 ` 


of the Transfer of Property Ast. 

Seetion 49 embodies a prineiple of law 
which was subsequently the view taken Бу 
James, L. J., in the case of Rayner v. Preston 
(2), in whieh he dissented from the opinion 
of the other two learned Lords Justices. 
deals with the ease of the transfer of 
immoveable property whieh was then insured 
against loss by fire, and in terms it only gives 
the right to the transferee, in the absenca of a 


It ' 


^ 


contract to the contrary, to require any money ' 


which the transferor aetually receives under 
the poliey or so much thereof as may bo neses: 
sary to be applied in reinstating the property. 
It deals with sa entirely different subject 
and has no sppliention to the present case. 
Sestion 72 deals with the ease when, during 
the continuanse of a mortgage, the mortgagee 
takes possession of the mortgaged property 
and it allows him to insure the property 
subject to oertain limitations. 
lays down that nothing in the seetion shall 


Farther, it - 


be deemed to authorise the mortgages to^ 


insure when an insurance of the property is 


kept up by or on behalf of the mortgagor to: 


the amount in whish the mortgagee is author- 
ised to insure, 

Sestion 76 lays down the liabilities of a 
mortgagee who, during the continuancs of the 
mortgage, tukes posaession of the mortgaged 
property. There is no Statute provision by 
whish the mortgagee is entitled to the 
banefit of the insuranee effected by the mort- 
gagor. 


For these reasons, the rst part of the- 


claim fails, and the decree of the Court below * 
must be confirmed, 


$ 


(2) (1881) 18 Oh. D. 1; 501. J. Oh, 472; 44 L,' 


Т, 787; 29 W. R. 546; 46 J, P, 829, 


?£0 
BIDHURANJAN MOZUMDAR f, MANGAN BARKAR, 


Бо far as the alternative elaim which is 
based on the mortgagee’s own mortgage 
riglits is coneerned, 16 is to be noted that in 
“this sage immoveable property’ was mort- 
gaged, but owing to its destruction by fira 
all that remained was certain moveable 
property, and it is the moveable property that 
has been.bronght to sale by the insurer, What 
the effest of thia msy be it is not, I think, 
neeessary to deside. The right that the 
mortgagee possesses under his mortgage and 
under the decree that has been granted him 
is to bring the mortgaged property to sale. 
Ifthe property had been alienated by the 


mortgagor, any person purchasing the prop- . 


eriy would purehase it subjest to the rights 
ofthe mortgages and to the saharga on the 
property, and it would be open to the mort- 
gages to follow the property in his hands. 
The purehaser would be liable to have the 
property sold and the mortgage-debt paid 
out of the proceeds of sale so far as they 
would go. Those rights the mortgagee does 
not attempt to enforee. 

A sontrast of insuranca, as has been pointed 
out above, is one of indemnity, and, when 
the insured has been indemnified "to the 
full extent for a total loss, any salvage be- 
longing to the insurers (insured P) is presumed 
under вові eircumstanees to have been aban: 
doned, and anything that may remain of the 
property belongs to the insurera to reimburse 
themselves so far as they ean by selling 
the salvage for what it will fetch, Thaf 
їз ап essential element in a eontrast of 
insuranes, The mortgagor having been paid 
in fall eonid not recovar anything that the 
insurers may have realised by the sale of the 
salvage from them. 

In this eave the mortgagor has no rights loft 
as.regards the property which sould pass to 
the mortgages. Inthe passage that I have 
already quoted in Oastellain v. Preston (1) 
itis pointed out that the eontrast between 


tlie: insurer and the insured does not 
permit .of the insured obtaining more 
than full indemnity. If in addition to 


obtaining full ind&mnity, as he has done, 
his debts were als to be paid, that 
would be in contravention’ of the first prin. 
віріе of the eontract into whieh he entered, 


and, as Brett, L. J., pointed out, any pro», 


position whish would have this өйөө must 
certainly be wrong. The rights that the 


- mortgagee possessed under his mortgage, have. | 
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been embodied in a decree of the Court, 
and that right is to bring the mortgaged 
property to sale. 

In my opinion, therefore, the plaiatiffa. 
appellants have nn righ:s against the Insur- 
anse Company bsfore us on their mortgage, 
and I would confirm the deoraea of the Court 
below in its entirety and dismiss this appeal 
with costs throughout. 

Mavze Kin, J.—I coneur. 


B. D. 
Apreal dismissed, 


OALOUTTA HIGH COURT. 
Civi, Rerszence No. 13 or 1921. 
January 17, 1922, 
Present:—Justiee Sir John Woodroffe, Kr, 
Mr. Justice Greaves and 
Mr, Justiee Ghose. 
BIDHURANJAN MOZUMDAR. 
versus 


MANGAN SARKAR, 
` Stamp Act (II of 1899), s. 2, sub-sec, (6), cl. (ey 
—Atlestation, meaning of. 


The attestation referred to in section ?, snb. 
section (5) clause (b) of the Indian Stamp Act 
means attestation on the face of the instrument, 
[p. 781, col, 2.1 

Reference under Stamp Act I of 1879, s. 49, 
17 A, 210; A, W. N. (1895) 61; 8 Ind. Deo, (x. 8;) 460 
(Е. B.), referred to, 


Jagannath Khan v Bajrang Das Agarwala,. 62 Ind 
Cas. 97; 48 C, 61, distinguished, 

Referense made by. the Offiaiating Sub. 
Judge, Firat Court, Pabna, through the Рів. 
triot sudge, Pabna under sestion 60 of the 
Stamp Асі. 

FAOTS appear from the judgment. 

Babu Dwarka Nath Ohakraverty, Ssnior Gove 
ernment Pleadsr (with him Babu Surendra 
Nath Guha, Junior Government Pleader), tor 
the Government.—Ths fasts leading to this 
referenca are bri: fly these: —The instrament 
in question purports to ke в promissory-note 
for a loan of Rs, 71 re-payable on demand to 
the ereditor, without the words "or order! or 

bearer” and is'aftestsd by the writer "ко. is. 
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: & third person, but ib has been stamped with ` 


an adherivestamp of one anna. It was proved 
that the writer was actually present at the 
time of the exeeution of the dosument and 
'saw the execution. The learned Officiating 
Subordinate Judge of Pabna who is trying 
the case has made this reference on the 
following points:—(1) Whether an instrument 
attested by a witneas containing an uncon- 
ditional undertaking signed by the maker 
to pay a вөгівіа sam of money to а person 
without the addition of the words, ‘or order’ 
or ‘bearer’ and without any worda prohibit- 
ing ita transfer, come3 within the definition 
of a bond as given in the Indian Stamp Act, 
after the amendment of sestion 13 of the 
Negotiable Instruments Act (XXVI of 1881) 
and addition of the Explanation (7) by sec. 
tion 3 of Ast VIII of 1419? (2) If the above 
question be answered in the negative, whether 
the answer will be applicable to an instru- 
ment executed hefore Aet VIII of 1919 came 
into operation ? 

Isubmit the learned Judge ought not to 
have made this reference in view of the fast, 
as appears from his letter, that the plaintiff 
has: preferred to pay the stamp duty and 
penalty as on a bond, Attestation under 
section 2 (5), eJauss (5) of the Stamp Act 
means attestation on the faee of the instru- 
ment. Refers to Reference under Stamp Act I 
of 1279, s, 49 (1). I submit the stamp 
payable was one anna only, 

No one appeared to oppose. 


JUDGMENT. 

Woopzorrz, J,—This is a Reference under 
section 60 of the Indian Stamp Act, No 
appearance has been made by the person 
liable to pay the stamp. The learned 
Government Pleader has rightly pointed ont 
to us that as the penalty has already been 
levied, it may bea question whether the 
learned Judge was right in making this 
Reference; but seeing that the learned Judge 
states in his Referenee that "perding the 
decision on this Reference the plaintiff in 
this soit has preferred to pay the stamp 
duty and penalty," I think that the infer. 
ence is that before the penalty was levied, 
the learned Judge had determined to make 
-this Reference; and all that happened was 


(1) 17 A. 211; A, W. N, (1895) 61; 8 Ind, Deo, 
(х, з.) 460 (F, B.). 


that the Referense was aetually framed later 
on. Upon the fasts subraitted to us, I think 
that the attestation referred to in ssetion 2 
sub-section (5) cluse (b) of the ‘Indian 
Stamp Aot means attestation on the fase of. 
the instrument, In this sonnestion I may 
refer to Reference under Stamp Act I 
of 1879, з, 49 (1) The decision in 
the case of Jagannath Khan v. Bajrang 
Das Agarwala (2), to whioh the learned 
Judge has referred, is not, I think, in point. 
It doss not held that the person who signs 
as writer of an instrament must be regarded 
as an attesting witness, but that a person 
who is present and witnesses exesution of ‘a 
mortgage bond and whoss name appears in 
the dosument though he is therein dessribed 
merely as а writer of the deed is a competent 
witness to prove the exesution of the morb- 
gage bond. Inasmueh as the worda “attest- 
ed by the witness’ refer to attestation on 
the fase of the instrament the findings on 
the evidense are, in my opinion, irrelevant 
for the purpose of determining the stamp 
payable. On this view of the case it is 
unnecessary to decide any other question 
to which the learned Judge has referred and 
I would answer the Referenca by saying that 
the stamp payable on the document in qaem- 
tion was опе anna and, therefore, the dosu- 
ment was properly stamped, 
Greaves, J.—1 agree. 
Gaosg, J.—I agree. 


B. N. Reference answered, 
(2) 62 Ind, Cas. 97; 48 С. 61, 





LOWER BURMA CHIEF COURT, 
Orvin Rererexce No. 6 or 1921, 
November 12, 1921, 
Present:—Mr. Justice Robinson, Chief Judge, 

| and Mr. Justice Maung Kin, 

Messes, ROW & Oo,—-APPEULAXT 
e versus 
Taz SHORETARY or STATE ror INDIA 
— RESPONDENT, . 

Income Tam Act (VIL of 19:8), s. 8—“House propa 
erty,” meaning of—Interpretation of fiscal and taxing 
coe of house rent-free, whether 

ancang. 


389" 


INDIAN oásis. [1922 


* 
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The business premises, built by a Company for 
their own' use as & shop, godown and office and 
occupied by themselves for carrying on their 
. business there, are not assessable as "house prop- 

erby" under section 8 of the Income Tax Act (VII 

of 1918). Гр. 785, col. 2,] . 

Per Robinson, C. J.—The expression "house prop- 

 'erby"'" conveys the idea of buildings used for 

residential purposes. The word "house" does nob 

mean’ any building erected for the use of man and, 

therefore, does not inolude all buildings of any 
- description. [p. 784, col. 2.] 

It is for the Crown to show that business premises 

. fall within, the expression "house property” The 

Orown seeking to recover the tax, must bring the 

subject within the letter of the law, otherwise the 

subject is free, however much within the spirit of 
the law the oaze might-appear to be There can be 
no equitable -construction admissible in a fiscal 

Statute, the benefit of the doubt is the right of the 

subject: [p. 784, col. 1.] 

` Tennant v. Smith, (1892) A. O. 150 at p. 154; 61 L. 

J. P. O, 11:66 L. T, 827, 58 J. P. 596, Attorney- 
- General v. Milne, (1914) А. О. 765 at р. 771; 831. 

J. K, B; 1088; 111 L. T. 343; 58 8. J. 577; 80 ТІ. 

R.470, Lumsden v. Inland Revenue Commissioners, 

(1914) A. C. 877 at p. 887; 841, J. K. B. 46; 58 

8. J. 788: 30 T. L. B. 673, Killing Valley Tea Com- 

pany Limited v. Secretary of State for India, 01 

Ind. Cas 107; 48 C, 161 at p. 175; 820, L. J. 421, 

relied upon. 

Obiter.—The occupation of a house rent-free is 
not income. Гр. 736, col. 1.] 

Tennant v. Smith, (1892) A, C. 150 at p. 154; 61 L, 
J. Р. O; 11; 66 L. T. 327:56 J. P. 596, relied upon. 

Per Maung Kin, J.—'The ordinary meaning of the 

“word "house" isa building used for human habi. 
tation oras the dwelling place of human beings 
and when it is used with other words, as in “‘coffee- 
house,” "play-house," “ware-house,” the previous 
word is regarded as the defining prefix indicating 

в meaning different to the ordinary meaning of the 

general word "house". The word must, therefore, 

be construed as a dwelling house unless, reading the 

Statute as a whole, the context directs a departure 

from that meaning. [p. 786, col. 2.] 

John & Co. In the matier of, 68 Ind. Cas, 886; 43 
А. 189: 18 A. І. J. 1017; 2U. P. L.R. (А.) 894, 
referred to. 

In Statutes of taxation the imposition of a duty 
must be in plain terms. Such a Statute must be 
construed strictly and the onus lies upon the Orown 
to show that the person whom it is sought to tax 
falls clearly within its operation. [p. 786, ool. 2; 
р. 786, col. 1.] 

Inland Revenue Commissioners v. Gribble, (1918) 8 
K.B 212 at p. 219; 82 L. J. K. B. 900; 108 L. T. 887; 
57 8. J. 476; 29 T, L. В. 481 and Whiteley v. Burns, 

т (1908) 1 K. B. 705 at'p. 709; 77 L, J. K, В. 407; 98 L. 

Т. 886; 72 J. P, 127: 24 T. L. В. 219, referred to. 

If, the person sought to be taxed comes within 
theletter of the law he must be taxed, however 
great the hardship may appen? to the judicial mind 
to be. Onthe other hand, if the Crown seeking 
to recover the fax, cannot bring the subject within 

, the letter of the.law, the subject ‘is free, however 
' . apparently within the spirit of the law the cage 
. might otherwise appear ёо Бө. In other words, if 

еге be admissible, in ару Statute, what is called 


` 


an equitable construction, certainly such a con- 
struction is nob admissible in a taxing Statute, 
where simply the words of the Statute must be 
adhered to. [р. 786, col. 1] 

Partington v. Attorney-General, (1869) 4 H, L. 100 
at p. 122; 38 L, J. Ex. 205; 21 Т. T, 870, Attorney- 
General v, Selborne (Earl of:, (1902) 1 К. B. 888 at p. 
396: 71 L. J, К. В, 289; 85 L. T. 714; БО W. В. 210; 
66 J. Р, 132; 18 Т. L, В. 111, Oriental Bank v. Wright, 
(1880) 5 A. С. 842 at p. 826; 50 L, J. P. О, 1; 48 
L, T. 171, relied upon. 

The benefit of the doubt is the right of the 
subject. Гр. 786, col. 2.] ` 

Studdert, In re, (1900) 2 Ir, R, 400 at p. 410; 5 Ir. 
L. В. 44], relied upon. Я 

Css3 referred by the Financial Commis- 
sioner, Barma, under sestion 51 of Indian 
Insome Tax Aot, 1918. ; 

Mr. Leach, for the Appellant. 


Mr. Higintotham, for the Respondent, . 


JUDGMENT. 

Rosixsox, C. J.—This is a Referensa under 
the Ineome Tax Act, VII of 1918. It refers 
to the business premises oseupied by Messrs, 
Rowe and Company. They built these pre- 
mises for their own use as а ehop, godown 
„and offices, and they occupy them themselves 
and sarry cn their business there. | -> 

The Oollector of Income Tax held that the 
prem' ses owned by Messre. Rowe and Com- 
pany were acsessable under sestion 8 as 
“house property,” and that in consequence 
thereof they were entitled {о the allowanee 
cet ont in section 9 (2) (1) of the Insome 
Tax Act, 1918. ; 

Messrs. Rowe and Company appealed to 
the Commissioner who relied on the words 
"in respest of sums paid" which appear in 
rection 9 (2) of the Ast, He held that as 
по sum was paid in respect of the allowance 
made for the annual value of their promises, 
no allowanse was permissible under section 
9 (2) (1), and though apparently he was of 
opinion that thcse premises would be included 
in the expression "house property," he held 
that there was no need io re-assess sush 
value under section 8. ; 

Messrs. Rowe and Company appealed to 
the Finansial Commissioner, who would 
restore the order of the Oollector, but he 
has referred two questions to this Court for 
deeision:— 

(1) Are business premises, sush as shops, 
offices and godowns, included in the term 
"house property” as пвей iu ssotion 8 of the 
Indian Insome Tax Aet, 1918, previous ta 

‘its amendment by the Act of 1920? and 


E 
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(2) If the answer to the above ‘is in the 


; affirmative, does the allowance in respset of 


the bona fds annual valse of business рга. 
шівез cecupied. by the owner made under 


. gestion 9 (2) (1) bar the assessment of the 


said annual value under sestion 8 or section 
11 of the Ast? 
As regards the seoond question referred, 


. I do not fully appreciate the points raissd by 


it, and the learned Government Advocate in 
addressing us said that it need not be son- 
sidered, 

In the firs: placa, if the annual value of those 
premissa is aszes3able under sastion 8 of the 
Ast, there aan ba no question that section li 
would not apply, since that sestion deals only 
with inoome derived from other sourees if nof 
included under any ofthe preseding heads. 
If the question refers to the grant of an 
allowanos initself, excluding assessment of the 

. ваше income, then it appears to me that it is 
ran entirely different matter and that the 

question of liability under section 8 is 
entirely separate from the question of an 
allowanee under section 9. However, in view 
of the opinion that І have arrived at with 
referencs tothe answer to be given to the 
first question referred, it is not neeessary for 
me to say anything more on this point. 

Under the Act іп question what is liable to 
assessment is income ; all .insome, subjeat to 
the exeeptions laid down in seations З and 4. 
.Seetion 5 then specifies various с]аввзв ‘of 
income that are. ehargeable to ÍInsome Tax 
‘and the following: sections deal with each of 
&hcs» classes reparately :— 

Section B deals with income darived from 
house property and lays down that the tax 
shall be payable by an assessee under this 
head in respeat of the bona fide annual value 
of any, house property of which he is the 
owner. The sestion, provides a definition of 
the expression "annual value" for the pur- 
poses of sections 8 and 9, 

Sestiqn 9 deals with insome derived from 
business in respest of the profits of the 
business, and it grants eertain allowanees in 
respest of sums paid ог, in the ease of 
depreciation, debited, and the first of these 
allo wanees is the rent paid for the premises 
in which’ such business is aarried on or, 

whire the premises are owned by the aseessee, 
. the bona fide annual value thereof. 

It is agreed on all hands that Messrs, 
; Rowe “+, (Жору. are entitled to this 


ОВЕ and tas only ЕЗ that wo 

.have to decide is whether they ara liabla to 

be assessed ‘оп the annual valae of these 

. premises under section 8; in other words, the 

sole question is whether business premises 

suoh as these fall within ths Baprenian 
“house property.” 

‘It will be well first to eonsider what ara 
the rules governing the interpretation of 
Taxing Acis In Tennant v. , Smith (1) 
Lord Halsbury, L, O..said:;—"Ihis is an 
; Income Tax Ast, and. what. is intended to be . 
taxed is- ingame.. And when I say ‘what 
is intended to be taxed, I mean what is the 
intention: of the Ast as expressel in ifa 
provisions, besause . іп а Taxing Асі it. is 
impossible, I believe, to assume any intention, 
any governing purpose in the Ac}, to do more 
than taka sush tax as the Statute imposes. 
ln various oases the principle of construation 
ofa Taxing Асу has been referred to’ in 
various forma, bub I believe they may be all 
redused to this, that inasmuch as you hava 
no right to assume that there is any govern- 
ing objset which a Taxing Actis intended to 

, attain other than that whieh it has.expressad 
by making such and such objests the intanded 
subjeo! for taxation, you must see whether 
‚а tax is expressly imposed. Oases, therefore, 
under the Taxing Aets. always resolve 
theniselves into a question whsüther or nof 
the words of the Ast have reached the alleged 
subjeat. of. taxation. Lord Wensleydale said in 
. Misklethwait, In re,(2) ‘it is a well-established 

.rule, that the subjest isnot to bs taxed 
without clear words for that purposa; and 
also, that every Acs of Parliament must he 
read acsording to the парка! construction of 
its words,’ ” | 

In Attorney. General. v. Milne (3) Vissount 
Haldane, L. O., eaid:—“It may be that, 
-if probabilities, . apart from the worda 
used, ara to be looked ‘at, there is, on tha. 
sonstruoiion, whish the Court of Appaal have 
put on the Statute, a casus omissus whieh tha 
.Lsgislature "was unlikely to have sontem- 
plated. But, my Lords, all we are permitted 
to look at is the language used.. If it haya 
natural meaning we sannob depart from that 
meaning unless, reading the Statute as g 

(1) (1892) А. 0. 160 at p. 164; 61 L.J. P. 0.11 
68 L. Т. 327;-56 J. Р. 596. 

(2) (1856), 11: Ex. ve ere 456; 26 L, J. Hx, 19; 103 
В, Е. 614; 156 E. B. 9 

(3) (1914) А.О, 163 ab p. 711; 88 L. J, К.В. 
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‘LIL Le T. 843; 58 8, J, 577; 30 T. L, Е, 476, . 
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whole, the eontext directs us to do so. 
‘Bpeeulation as to a different sonstraction 
‘having been sontemplated by those who 
“framed the Act is inadmissible, above all in a 
.Bihtute which imposes taxation,” and in the 
.gathe ease Lord Atkinson said :— “То gueeead 
the Crown must bring the ease within the 
' lottor of that enactment. It ів not enough to 
bring the ease within the spirit of it, or to 
‘how that if. the section be not construed as 
‘the Orown seontends it should be eonstrued 
· property whieh ought to be taxed will esaapa 
i faxation, or will enjoy. ‚ an immunity 
from successive levies of estate duty. These 
:evils, if snch shey be, must, if they exist, 
ı be'cured by legislation, Judicial Tribunals 
_ must in interpreting these Taxing Acts stiek 
to the letter of the Statute.’ Again in 
. Lumsden v. Inland Revenue Oommissionsra (4) 
. Viseoun$ Haldane, L. O., said :— 

“The duty of a Court of construetion 
:im such cases is not to spesulate on what 
. was likely to have been said if those who 
. framed the Statute had thought of the 
point whieh has arisen; but, recognizing 
-that the words leave the intention obssure, 
do construe them as they stand, with only 
‘aneh extraneous light as is reflested from 
within the four cornera of the Statute 
, ifself read as a whole.” 

The High Oourt of Calentta, relying on 
those and other cases, in Killing Valley Tea 
Company, Limited v. Secretary -of State 
for India (5), said:—“Now there is no 
„коош for eontroversy that the Crown seek- 
ing’ to resover the tax, must bring the 
‘gabjeet within the letter of the law, other- 
-ine the subjest ia free, however much 
within the spirit of the law the ease 
: might appear to be. There san be no 
equitable construetion admissible in a fiseal 
. Statute: the benefit of the doubt is the 
. right of the subject.” 

What has to be sonsidered, therefore, is 
vwhether premises built for and used as 
business premises are ineluded in the ex- 
.preseion “house property,” if their natural 
. meaning -bo assigned to these words. -It 
dja not for the  Cour& to speculate what 
slasses of property the Legislature meant 


(4) (1914) ALG. 877 at p, 887 84 1, J. К. В, 45; 
§8 В. J. 788; 80 TT. 1, В, 678, : 

- (5) :61 Ind, Oas. 107; 48 O, 161 at p. 176; 32 O. 1, 
d 421. ` d à 


'tioninthis way or that. 


-used for residential 


‘while the expression 


‘of buildings. 


'gense of the words a lime-kiln, 


-tho profits 


to insluda in the term"house properly;" 
nor is it for the Court to spesulite what 
the result will be from desiding the ques- 
There is nothing in 
the Aet that I have 'dissovered, or to 
whieh we have been referred, which throws 
any light on the interpretation to be given 
to these words. То my mind, the өх” 
pression "house property" would convey to 
the ordinary parson the idea of baildings 
purposes, 16 Ча for 
the Orown to show that  Massrs. Rowe 
and Company's pzemisss are "house prop- 
erty,” and that: вап only be done by 
saying that “property” is the general word, 
house” preceding it 
desoribss the kind of proparty raferrad to, 
It ia argued that the word “house” 
means any, building erected for the use of 
manand, therefore, inclules all buildings 
of any dessription. If tbis argument were 
Sound, the expression “housa property" 
would include mills, lime-kilns, godowms, 
warehouses and various other  elasses 
I find it quite im- 
possible to hold that in the ordinary 
mill could be described as а “hongo.” 
It is argued that the allowanse is grant- 
ed under sestion 9, because that property 
would already bs liable for taxation under 
seation 8, and that, therefore, it is clear 
that the language used by the Legislature 
must ba given its widest sens». Tt is not, 


-however, by any means certain that the 
allowance was given for these reasons, 
What is taxable under section 9 ia the 


income derived from, that ів, the profits of, 
а business, and as if ‘is obviously just 
and proper that ` essential expenses that 
must be incurred before profits can be 
realized should be dedusted in arriving at 
to ba taxed, therefore, the 
allowance was granted. But, as: I have 
said above, it is not open to the Court 
to speculate on the intention of the 


- Legislature, 


Again, it is argued that if a nran “builds 
business premises, sush as these, and hires 
them out, the rent reseived: by him would 


-ba liabla to taxation as part of his income 


under sestion 8 of the Act, and. that if 
soeh premises be nof included in the ex. 


‘pression "house property,”-the result, of 


: òf the Bank's business premises as 
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the interpretation would bà that the owner 
who rented, them out wculd be liable to 
be taxed, while the owner who  oeanpied 
them himself would not. 

Agdin, it may be doubted if this argu- 
ment is sound, It assumes that he 
would. be liable to be taxed under section 
8; whereas, it may. well be that be would 
Hot be liable under section 8, but under 
section 11 of the Aot. In the one cass, 
insome is actually received, in the cther 
ease no insome is aetnally received, though 
a benefit is obtained in that the owner 
oecupier has not to pay rent for other 
premises that he would have to ocsupy 
for his business, 


On this point the sase of Tennant 
v. Smith (1) is instructive, It dealt 
with the question whether a Bank 


Manager who was required to live in & part 
custo. 
dian of the whole premises, and also for 
the transaction of any special Bank busi 
ness after Bank hours, was  lable to 
have inoluded in his total income the 
yearly value of his privilege of free resi- 


dence in the Bank's premises. Lord 
Halebury said:—“Now. it is certa oly 
true that the oseupation of a house 


rent-free is not income,” and again "Now, 
Mr. Tennant occupies this house without 
paying апу rent for it. It may be con. 
ceded that if he did not ocaupy it undec 
his contrast with the Bank rent-free, he 
would be obliged to hire a house alse. 


where, pay rent for it, and gro tanto 
diminish his income. And if any words 
onld be found in the Statute whish 
‘provided that besides paying insome-tax 


on ineome, psople should pay for advant- 
‘ages or emoluments in its widest sense, 
м.о. ћеге is no donbi of Mr. Tennaut'a 
possession of а material advantage, whioh 
makes his salary of higher value to 
him than if he did noi p-s3esa it, and 
проп the hypothesis whieh I have just 
indiéated would be taxable actordingly.” 
: While, therefore, the rent received by 
the owner is taxable as в part of his 
income the advantage derived’ by the 
owner who oesupies his own premises 
sould not be regarded as income. 

The .Ohief Controlling Revenue Authority 
. has referred. іо & ease decided by the late 
Qhief Judge and myself and has drawn 


` $0 


‘attention to а sentense in Sir Daniel 
Twomey's judgment: “These Bazar som- 
panies are admittedly not businesses for 
the purp^ses of the Income Tax Act any 
more than professions are business for 
the purposes of the Act. They are assessed 
to’ insome-tax as house property and not 
as businesses,” 

The queation that was before usin that 
c3s3 was whether the Bazar companies 
earried on & business whish made: them 
liable to Excess Profits Duty under the Exeess 
Profits Duty Aat. The question as to 
whother they were liable to taxation 
under section 8 was vot before us, and 
the exíraet cannot be used for the pur- 
pose it is sought to роб 16 to. There ів 
nothing in my judgment which would 
support that statement. and it was not one 
that in any way inflaensed our desision, 


It is my opinion, therefore, that it is for 
the Orown to show that these premises 
fall within the expression “house property” 
and that that aculd only be done by give 
ing a very wide and extended meaning 
to the expression, straining the languaga 
used and that it is not the right inter- 
pretation; and that, therefore, Messrs, Rowa 
and Oompany are not liable to be asséss- 
ed under sestion 8. Nor ‘ara they liable, 
in my opinion, to be assessed under any 
other sestion of the Ast on thid head. 
1f the intention of the Legislature was 
that they should get an allowanss under 
ввойоп 9, only because they were liable 
to assessment under sestion 8, then mush 
ele rar languago should have bean used 
паа has been em loyed, and if the result 
ia not what was in tho sontemplation of 
the Lsgislatare, that із the result of faulty 
drafting, .whieh it is not open to the 
Cours to make good. 

I would, therefore, answer tha first ques- 
tion referred in the negative; and this 
renders any answer to the sesond question 
munnesassary. 

‚ The respondent mast pay the eosts of 
this reference. Adwocate’s fee ten gold 
mohurs, . 

Mauxa Kin, J,—1 have had the advantage 
of readiug, the — learned  Ohief Judze'a 
judgment and I have very little to add. 

It із а sommonplase that in Statutes of 
taxation the imposition of а duty must be 


786 


‘in plain terms f Per Buekley, L, C.,in Inland 
Revenue Commissioners v. Gribble (8)]; sueh a 
Statute must be ccnstrued strietlysand the 
onus lies ugon the Crown to show that the 
person whom it 18 sought to tax falls’ elearly 
within its operation { Per Lord Alvers'one, 
О. J. in Whiteley v. Burns (7).] In Partington 
v. Attorney-General (8) Lord Cairns says: “I 
am not at all cure that ina васе. of this 
kind—a fiseal case—form is not amply suffi- 
eient ; because, as I understand the prin- 
‘ciple of all fiscal legislation, it is this: 
If the person scught to ba taxed comes 
within the letter of the law he must ba 
taxed, however great the hardship: may 
appear to the judieial mind to be. On 
the other hand, if the Orown seeking to 
recover tte tax cannot bring the subjeet 
within the Istter of the law, the subject 
iis free, however apparently within the 
Ep'rit of the Jaw the cate might others 
‘wise appear to b-. In other words, if 
there be. admissible in а: у Statute what 
is called an equitable sonstruation, certeinly 
such a  construstion 18 not admissible 
jn а Taxing Statute, where you ean s'mply 
adhera to the words of the Statute.” These 
observations were cited by Collins, M. R. 


jn Attorney-General v. Selborne (Harl 
of) (9) and the learned Judge pro. 
cesded to say: “Therefore, the Orown 


faile, if the case is not brought within the 
.words of the Statute, interpreted aecording 
to their natural meaning; and if there is 
a ease which is nof sovered by the Statute 
go interpreted that ean only be cured by 
legislation, ard nob by an attempt to eon- 
atrue the Statute benevolently in favour 
of the Crown.” 

In Oriental Bank v. Wright (10) Lord 
Blackburn, who delivered the judgment 
of their Lordahips of the Privy Oounoil, 
observed with regard toa fiseal Act that if the 
legislature, from want of foresight or for 
впу other cause, has omitted to provide for 
a case, it ів the provines of the Legislature 

(6) (1918) 8 K. B. 212 at p. 219; 82 L. J. K. B. 900; 
108 L. T. 887; 57 S. J. 476: 29 T, L. R, 481. 

(7) (1908! 1 К. B.705atp. 709; 77 L.J. K, B. 
467: 98 'L. T. 886; 72 J. P. 127; 24 T, L. R. 319. 

(8) (1889) 4 H. L, 100 at p. 122; 38 L. J. Ех, 203; 


21 L. T. 870. 
(9) (1902) 1 К, B. 888 at p. 896,71 L.J. К.В. 
255 Заа T. 714; 50 W. R. 210; 68 J.P. 182; 18 T. 


І. 8. 111 
(10) (1880) 5 A, C, 842 at р. 856; 501,7, Р.О. 1; 
@Ш 7-177, 
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itself, and not of the Courts, to supply the 
omission. 

-In Finance Act, 1894 and Studdert, In re 
(11) Fitzgibbon, L. J., said: “The benefit 
of the doubt is the right of the subjeet.” 

We have to sonstrue . the expression, 
“house property” in.xestion 8 of the Indian 


Ineome Tax Ast of 1918, I. think the 
word "property" is a general word and 
the word “house” limits its meaning. 


What is, therefore, referred to by the ex- 
pression is house whichis a kind of prop- 
erty. The Legislature. might very well. 
have used the word “house” alone and say: 
‘Income derived from a house" instead of 
what it has used, ‘Income derived .: from 
house property.” That being the case, 
what is the meaning of the word "kou:e"P > 
In John & Co, In the matter of (12) 
the point arose as to whether mill premises 
could be treated аз houte property and 
two out of three learned Judges who dis- 
posed of the case held that they eou!d not 
be so treated. Piggot, Jey inclined to -the ` 
view that the premises in question fell 
within the meaning of the expression. : 
To my mind the ordinary meauing of the 
word "house" is a building used for 
human habitation cr as tbe dwelling place 
of human beings and when it is used with 
other words, ав in “ coffee-honse,” " play: 
house,” “ware-house,” the previous. word is 
regarded as the defining prefix indicating a 
meaning different to : ‘the: ordinary meaning 
of the general word " house.” We mast; 
therefore, conetrus it as meaning a dwelling 
house, unless, as Viseount Haldane, L O., 
said, reading the Statute as в whole the context 
directs us to depart from that meaning, It 
was pointed out by the Obief Revenue 
Authority whish made the above referense 


“to the Allahabad High Court that. tho 


wole tenor of sestion 8 conserns property 
of the nature of residential property. . 
There does not appear to ba any good 
reason for d ffering from this view. Piggot, 
J. in the sours: of his judgment observed 
that the difficulty whish he had felt through. 
out was that, ifa firm in the position , of 
the assesses in that ease had been ealled 
upon for a return of its " house propariy " 


(11) (1900) 2 Ix. R 40) at p, 410; 5 Tr, 1, B, 41. 
(12) 58 Ind. Cas. 816, 43 А, 133; 18 А.Г, J. 19. a 
2 U, P. L, В, (A) 394, 
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in-or “about “the city of Agra, he thought 
it would have b3en expested to include 
ware-houses and fastories as falling within 
the meaning of that expression These 
remarks came immediately after the learned 
Judge had indisated the visw that eoffee- 
houses, play-houses and wara houses would 
fall within the meaning of the exprassion 
sé . 

honse. property.” But my view, өз above 
stated, is that in those hyphenated expras- 
sions. the previous word is only a prefix 
defining or limiting the ordiusry meaning 
of the word “hous.” Sothat itis not of 
much importance whether a man may re ura 
factoriss and shops as his “ hous) prooeriy." 

Могеоузг, under section (9) (2) (i) the 
a3sesseo is given an allowanose to the extent 
ef the annual valua of tha pramises when 
thez sra owned by him: [n fast he ia 
faxed on bis balanse shest. The question 
then arig:'s as to whether this allowanca ean 
be taken into sonsideration for the purposes 
of taxation under any other section, for 
instanse, sestion 8. We may spesulate on 
this quistioa but the rules of sonstrustion 
of a Taxing Act debars us from doing во. 
Jf. it was the intention of the Legi:latura 
to uss the allowanse made under sestion 9 
(2), (2) for the purposes of sestion 8, clear 
wprds, should have bsen ued, and we are 
not at liberty to supsly the omission. I 
hava. exprassed this view, although the 
pxpressidn "house ргорэгфу " may probably 
he capable of being given the most liberal 
&nd extensive interpretation. 
. I would answer the first question referr- 
-ed in the negative. In this view it is 
not nesessary to auswer the second question 
referred. 

Answered tn the negative. ` 


, B.D. 
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OALOUTTÀ HIGH COURT. 
AÀPPRAL FROY AÀPPELL.TE Daorer No. 1165 
ов 1920, 

February 9, 1922, 

Present: —Mr Jasties Greaves and 
Mr. Justise Panton. 

ANUKUL CHANDRA DHAR —DarFENDANT 
No, 2—-APPELLANT 
veraus 
KAMALA KANTA ROY AND OTAERS— 
Praintiv¥a— RESPONDENTS, 

Evidence—Hx parte rent.decree-—HEvidence of rela. 
tion of landlord and tenant — Evidence Act (I of 1872), 
58, 11, 18—Relevant fact—Ejectment suit by landlord 
—Defendant claiming occupancy rights as being in 
possession for 2 years after abandonment by recorded 
tenant— Rent-decree obtained by landlord agaist heirs 
of recorded tenant within 12 years of suit, admissibility 


of. 


An ез parte rent-decree obtained by a landlord 
against the heirs of a tenant which is satisfied by’ 
payment of the decretal amount is evidence suffi- 
cient to show that, at the date of the deoree, the, 
heirs were paying rent and ocoupying the position 
of tenants [p. 78%, col 2.] 

In a suit by a landlord to eject the transferee of a 
non-transferable occupancy holding where the 


defendant alleges that he is entitled to remain in 


possession ou payment of rent on the ground that 


„he has been in possession for more than 12 years 


after the abandonment of the tenancy by the 
previous tenant, an es parte decree obtained by the 
landlord against the heirs of the latter within 12 
years of the suit is admissible in evidence to show 
that there was no abandonment of the tenancy at 
the date of the decree [p. 788, col. 2.] 

Ram Narain Rai,v. Ram Coomar Chunder Poddar, 
11 О. 562: b Ind, Dec, N.s, 1138 and Gujja Lall vy. 
Fatieh Lall, 6 0. 171; 6 C. L. R, 449; 3 Shomo L, В. 
132; 3 Ind, Dec. (x. в.) 112, referred to. 


Appeal against a deeres of the Additional 
District Judge, Tipperah, dated the 16th 
of February 1920, affirming that of the 
Munsif, Sesond Court, at Oomilla, dated the 
19ch of September 1918, 

FAOTS appear from the judgment. 

Babu Krishna Kamal Motira for Babu 
Sasadhar Roy, for the appellant.—The suit 
for khas possession is clearly barred by limita- 
tion. The plaintif is entitled to rent only. 
The view taken by the lower Appellate 
Court that the eausa of astion did not arise 
at the date of the transfer is wrong. Reads 
Ram Narain Rat v. Bam Ooomar Ohunder 
Poddar (1). Refers to trobhabati Dasi v. 


Taibatunnessa Ohowdhurant (2), Panchkari 


Ф 
(1) 11 0.562; 5 Ind. Рес. (x. н.) 1138, 
^ (2) 20 Ind. Oas. 664; 17 О, W. М. 1088; 19 O! L, J, 
2, Ы . Е 


à 
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Ohatiapadhya v. Maharaj Bahadur Singh (3). 
The right of re entry of the landlord arises 
on the date of the transfer of the whole 
holding. The case in Вайро Singh v. 
Sudhram Ahir (4) relied проп by the lower 

Appellate Court is really in-my favour. 

[Greaves, J. refers to Ishan Ohandra 
Diupi v. Nishi Ohandra Dhupi (5)1. 

That вае ів not against me. The ex parte 
rent decree is not admissible in evidense 
against me because I was not а party to the 
decree nor do I claim through the reeorded 
tenant, Ses Ram Narain Rat v. Ram Coomar 
Ohunder Poddar (1). 

Dr, Sarat Chandra Basak (with him Babu 
Bhagtrath Ohandra Das), for the Respondents. 
—The deeision in Ram Narain Rat v. Rom 
Ооотағ Ohunder Poddar (1) ів based on the 
dasision in Guja Lall v. Fatteh Тай (6) 
which has been sonsiderably modified by the 
desision of the Privy Couneil reported as Ram 
Ban an v, Ram Naroin Singh (7). The ex parte 
rent-decree was also admissible in evidenee 
under sections 11 and 13 of the Hvidense 
Act. Refers to Тери Khan v. Ro;oni Mohun 
Das (8). | 

Babu Krishna Kamal Moitra in reply.—The 
sane in Тери Khan v, Rojont Mohun Das (8) 
has, it is true, eonsiderably modified the 
decision in G«:ja Lall v. Fatteh Тай (6). But 
the modification is to this extent only that 
the decree was admissible in evidense to 
show that there was such a decree. But 
no authority has been sited by’ my learned 
friend to show that an ew parte decree for 
rent was evidenee of possession in favour of 
the landlord against the transferee of a non- 
transferable ocaupancy holding. 

JUDGMENT.—This is an appeal by the 
defendant against a decision of the Addi- 
tional District Judge eonfirming a девівіоп 
of the Munsif. The suit out of whieh this 
appeal arises was brought by а ао sharer 
Jandlord to resover khas possession from 
“the purehaser of a non-transferable os- 
eupansy holding. The defence alleged 


(8) 98 Ind, Cas. 708; 19 0. W, М, 186, 

(4) 80. L. J. 557. 
& (5) 41 Ind. Cas. 378; 22 C. W, N. 858; 29 C, 1, J. 1. 

(6) 60. 171; 6 C. L. R. 430,8 Sheme L. B. 182; 3 
1nd. Dec. (N. s.) 112. ` 

(7) 22 0; 538; 221. A, 60; 5 М.І, J, 7; 6 Sar, 
Р. O. 3. 580; 11 Ind; Deo. (x. к.) 855 (P. O,» 

(8) 2C, W. М. 501; 25 О, 522, 
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was that the defendant had been in pos- 
session of the holding for a period of some 
16 or 17 years and that, under the eir: 
cumstances, the plaintiff could not resover 
khas possession but aonld only get rent. 
The only question tkat really arises in the 
appeal is with regard to the admissibility 
of a eertain ez parie rent-deeres passed 
in the year 1912 against the heirs of the 
recorded tenant Rafi Mahomed, 16 is urged! 
on behalf of the appellant that as he 
was not а party to this decree’ 16 cannot 
be used in evidenee against him and it 
has been further urged that, even if it 
is admissible in evidence, it is only ad. 
missible with regard to the faet that 
sueh a decree was in fast passed. We 
should say that, although the decree was 
an ел parte desree, it was satisfied by pay- 
ment of the decretal amount, Now, thé 
learned Vakil for the appellant in support 
of his argument with regard to the nons 
admissibility of the ех parte deeree referred 
to the ease of Ram Narain Rat v. 
Ham Ооотат Ohunder Poddar (1). Ая 
against this it has been pointed out that 
that decision is based upon the Full Bench 
case of била Lall v. Faiish Lall (6) re. 
ferred to at page 5€6 of the judgment and 
that the case of Gujia Lall v, Fatteh‘Lall (6) 
has been sonsiderably mcdifed by resent 
desisions of the Judieial Committee; and 
we were further referred in answer to thé 
appellant’s contention as to the non-adinis-, 
sibility of the deoree to sestion 11 and 
also to sestion 13 of the Indian Evidenee 
Ast, it being urged that the ex parte 
deerse is admissible in evidence to show 
the existenee of the relevant fast of thé 
existenee of the tenancy of Rafi Mahomed 
as lately as the year 1912 and, accordingly, 
the landlord's rights as arising from sush 
tenancy. We think that these arguments 
are well-founded and that the ex parie 
deeree has rightly been admitted in evidence 
to show that there was no abandonment 
of the teoanoy by Rafi Mahomed or his - 
heirs prior to the year 1912, It may be 
that, as licensee or otherwise, the appellant 
was in possession for the period stated, 
namely, 16 cr 17 years, but that is not, 
in our opinion, sufficient. It must be 
shown that the sppellant bas been in pos- 
Session fcr а period of more than 12 years 
after Refi Mahomed abandoned the tenancy, 
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Tt. Appears to us, therefore, 
Batisfaetory evidence that, as lately as 1912, 
Rafi Mahomed, or, rather, his heira were 
paying. rent in respect of the land and 
ocenpying the position of tenants, This 
being so, we think both the lower Courts 
have rightly decided in favour of the 
plaintiff's contention and have passed the 
desree for khas possession. 

The appeal, accordingly, fails and must 
he dismissed with soste. 


х. H. : 
Appeal dismissed. 


LAHORE HIGH COURT. 
Saconp блуп, АрРЕАТ, No. 2140 or 1917. 
: June 24, 1921. 
Present :— Mr. Justiee Wilberforee and 
Mr. Justice Abdul Qadir. 
` Musammat MAYA WANTI ано OTHERS— 
DEFENDANT: ~ APPHLLANTS 
| vertus 
ISHAR SINGH awp отнев Sons AND 
Reprpsentatives ox LAL SINGH, pzctASED— 
PrAINTIFES лхр Musammat GURDEV I-s ` 
DEFE рент RESPONDENTS, 
Appeal, second--Hindw joint family—Question of 
jointness—Question of fact, when. 


A decision whether persons form a Hindu joint 
family or notis ordinarily a question of fact, when 
the correct legal principles on which the point 
should be decided have been appreciated, sadi as 
such cannot be assailed in second appeal, 


Sesond appeal from a deeres of the 
District Judge, Bawalpindi, dated the 20th 
June 1917, affirming that of the Sub. 
ordinate Judge, Second Class, Rawalpindi, 
dated the 18th Mareh 1917. 

Pandit Sheo Narain, В. В., and Mr. M. S 
Bhagat, for the Appellants, 

Messrs. Aziz Ahmad and Sewaram Singh, 
for tho- -Bespondents. 


< JUDGMENT.— —The dispute in thia ease 
between Lal Singh and his deseased brother's 
wife, Musammai Maya Wanti, is, whether the 
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two brothers eonstituted a joint Hindu family 
and whether suesession goes by survivorship 
or not, 

The lower Courts have both found shat 
the two brothers formed a joint Hindu 
family and that suesession goes by 
survivorship. Against thia deeree Musam- 
mat Maya Wanti has preferred a second 
appeal and we have heard her ease argued by 
Mr. Sheo Narain. 

The learned Oonnsel’s main argument 


is that thera is a good ground for 
seeond appeal, inasmueh as the lower 
Courts have not appresiated that в 


separation of interest is all that it was 
necessary for his alient to prove and note 
partition by metes and bounds or any other 
form of partition. He sites Shyamananda Daa 
v. Hamhania Das (1) and other judgments 
and his views on this point are not son- 
tested as, indeed, they eannot be by Coun- 
sel for the respondents, The reply, how- 
ever, fo Mr. Sheo Narain’s argumenta is 
that this prinsiple of Hindu Law wag 
thoroughly appreciated by the lower Appel- 
lante Court and that, in the lightof theme 
principles, the Distrist Judge has diseussed 
the evidense produeed and that his finding 
is, therefore, a finding of fast. We agreo 
with this eontantion, and we think that е 
desision whether persons form members of 
the joint Hindu family or not is ordinarily 
а question of fast when the sorrest legal 
prineiples on which the point should be de: 
sided have been appreeiated. 

We think that no ground of aesond appeal 
has been made out in this ease and we 
dismiss it with costa. 


N.H, 
Appeal dismissed, 


(1) 42 Ind. Cas. 268; 21 C. W. №, 1142; (1917) М, 
W. М, 642 (Р, О.). 
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PATNA HIGH COURT, . 
LETTERS PATENT Appear No, 97 оғ 1921, 
April 28, 1999, ` 
Ta :— Bir Daw on Miller, Kr., 
| ief Justice, and Ме Justice Adami. 
AITHAN GOPE анр о z*RS—ÜDzFENDANTS— 


APPELLANTS 
| vertus 
KH'KHAR SAHU AND OTRER3— 
; Рт, IntiFFR—Re-p Nopspa, 
Hindu Law- Joint family-—Debt— Legal necessity, 


"want of, for stipulated rate of interest — 
mugt be raised in sede о —— 


Ina suit to enforce a debt inourred by the man- 
ager of a joint Hindu family, if the plea of want of 
necessity of the particular rate of interest at which 
the money was borrowed is to be taken in addition 
to that of want of necessity ior the debt itself, it 
must be raised in the pleadings. The facta neces- 
sary to prove legal necessity for the debt may be 
entirely different from those which may be neres- 
gary to prove the necessity for borrowing money at 
the particular rate of interest, and unless the plea 
is taken in the pleadings, the only onus which 
remains on the plaintiff is that of proving that the 
borrowing of the money was justified by legal 
necessity. А defendant cannot be allowed to raise 
00 plea for the first time in appeal. [p. 79 , col, 


Hurro Nath Rai Chowdhri v Randhir 8i 180. : 
181 A. 1; 15 Ind. ar Ba бау Pe Te 2 E Tad 
Deo. (х s.) 207 (P, О,' and Nawab Nazir Begamy Rao 
Raghunath Singh, 60 Ind. Oas. 4:4; 28 О. w N. 700: 
4L A 571,36 M. L. 3, 52 ; 17 A. L.J. 691,21 Bom 
L. В. 48426 M. І, T. 40: 90 C. L. J. 6; (1919) М. 
W. N. 49% 1 U. P. L. R, /Р O.Y 49; 11 Т, W. 18% 46 
LA. А iP C. , distinguished. ME: 

. Jag Bahu v, Radha Kishun, 58 Ind, Cag. R 
T. 200,8 P Т, J. 287; (1926) Pat, St 8 U. p. LE 
(Pat; 127, followed. ONES. 


* Letters Patent Appeal agains isi 
dated the 26th Joly 1921, cat ee ae 
Justice Rose, reversing that of the District 
Judge, Darbhanga, dated the 9th Desember 
1919, modifyirg that of the Munsif, Madhu- 
bani, dated tha 18th June 1919, 
* Mr. Siva Narayan Bose, for the 
lanta, Р 

Mr. Sudanshu Kumar Mittra, for the Re- 
spondents. 


Appel- 


JUDGMENT. 

MILLER, O. J.—In this ease the defendants 
have appealed under the Letters Patent 
from a desision of Mr. Јавіїве Rose, dated 
the 26th July last year, in which he 
set aside the decree of the Distriet Judge 
and restored that of the Munaif. 

The only question for our desision in thia 
sase is, whether the learned District Judge 
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was right or not in refusing the interest 
payable under the  mortgage-bond at the 
eompourd rate, and, in order to determine 
that question, it- besomes neeessary to воп: 
Sider whetber or not the plea was taken 
in the written statements of the defendants 
to the effeat. that the interest preseribed 
by the mortgage bond was not justified by 
legal певеявібу. ZU ea 

The defendants were the sons and’ gravde 
sons cf the mortgagor who had exeeuted 
а mortgsge bond in favour of the plaintiffs 
at a rate of interest of Ra. 1.9.0 per month 
compounded with yearly rests, The defend. 
ants raised various pleas by their written 
S'atemente, amongst others, that the mort- 
gage-bond was not executed for legal neses- 
sity and did not be-efit the defendants, 
They further contended that the interest 
waa ехвев‹іуе and by way of penalty. But 
assuming that tbe issue as to legal necassity 
for the exeeution of the bond was desided 
against them, they nowhere ‘in their written 
statements took the spesifie plea that the 
rate of interest was поё justified by legal 
neeessity. 


"There were two written statements 
delivered in this case, the frat on behalf of 
Aithan Gope,the defendant No. 2, and the 
second on behalf of Ramrup Gope, the 
d-ferdant No. 3, who appeared through his 
gua ‘dian, Babu Makund Krishna Das, a 
tieader. In the first written statement the 
plea with regard. to interest was in these 
terms :— . " (з 

“That areference to the plaint will show 
that the plaintiff's elaim for mesne profits ig 
quite invalid and useless and it ія by way. of 
penalty, The plaintiff is not entitled to get 
eompound interest,” і EE 


That plea is set ont in paragraph 6 of the 
written statement ofthedefendant No. 2. 
Then, the plea with regard to legal necossity 
is in these terms :—  . “у 

“That even if it be proved that this defend- 
ant’s father took the loan and executed the 
bond, as is falsely alleged by plaintiffs and 
totally denied by the defendant, then -as 
the debt was not applied to legal nesessities 
and it did not benefit this defendant or ary 
other defendant, the plaintiffs are not entitled 
toa desree, nor 'ean a mortgage-decree bg 


passed (paragraph 10). ?- ^0 ./ 
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' The written statement of the defendant 
Ramrup ops denied that the bond was 
genuine and in paragraph 2 pleaded: 
‘that even if the bond be genuine, it san- 
not ba binding upon this defendant as it did 
- not benefit the joint family, either the 
exesutant of the bond or this defendant,” 
In paragraph 3 he pleaded that the stipu- 
lation for eompound interast is by way 
of penalty and the plaintiffs are not entitled 
to getit. He further raised a somewhat 


extraordinary plea that he, the defendant. 


No, 8, being the grandson of the exesutant 
of the bond, was not lisble on that acsount to 
pay interest. These are the only pleas raised 
material for the present purpose. The 
learned Munsif came to the eonolusion that 
the bond was jastified by legal nesessity, 
that the money raised thereunder was re. 
quired forthe purpose of paying rent, pur- 
shasing balloaks for the family cul:ivation, 
and some paddy forthe пввоЁ the family, 
and he deereed the suit as ‘prayed, c-ming 
to the eonclusion that there was nothing 
unreasonable or unusual, cortainly not 
unconscionable, in the rate of int:rest 
stipulated in the bond. | 

When the matter came b»fore the Distriot 
Judge, that learned Judga aecepted the 
findings of the Munsif on the question of 
legal neeessity for the raising of the monay, 
but arrived at а eonelusion ‘that, although 
the rate of interest was not unusual as found 
by the Muns:f, neverthel we, there was no legal 
nesessily proved by the plaintiffs for borrow- 
ing money at eompoubd interest. Не, 
therefore, reduced tha interest awarded 
allowing only simple interest at tho bond-rate 
and not eompound interest. 

On appeal to this: Court, the learned 
Judge before whom the appeal came, after 
considering the authorities whieh were 
referred to him on the point, dissented 
from the view taken by the Diatrist Judge 
and restored the desree of the Munsif, and 
the conelusion he came to was that, although 
the onus is undoubtedly upon the plaintiffs 
suing under the mortgage bond exesuted 
by the karta of the family, where the 
interest of minor members are concerned, 
to prove not only the  nesessity for the 
loan but the necessity for the interest 
at the rate stipulated, still the onus thus 
arising on the plaintiffs was diseharged if 
the defendants. did not raise spepifieally 
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the plea, and that, unless it was specifically 
pleaded that the interest was not justified 
by legal nesessity, there was no burden 
upon the plaintiff to prove by evidenca 
that issue. In the present case I have 
referred to the issues whieh were raised 
by the defendants, aud it seems to ma 
that, although it may be said that the: 
issue of legal necessity for the  exesution 
of the bond was raised, there was elearly: 
no issue raised in the pleadings as to 
the necessity for the onerous interest 
stipulated in the bond. The facts necessary 
to prove legal necessity for the exesution 
of the bond may be entirely different from 
those whioh are nesessary to prove that 


‘there was necessity for borrowing money 


at a particalar rate of interest or sompound 
interest, and unless the plea is taken by: 
the defendancs it seems to me that the 
only onus whieh remains upon the plaintiffs: 
is that of proving that the bond itself. 
was justified by legal necessity, that is 
to say, that the borrowing of the money 
was jnetified by legal necessity. That fact 
in the present case bas been found by 
all the Oourts in favour of the plaintiffs, 
and I think it would be creating an altos: 
gether unjust burden upon the plaintiffs, 
where the question has not been spesifieally 
raised, if we were to allow the defandanta 
in appeal to raise the point that the 
plaintiffs’ had failed to dissharge the barden 
of proof upon an issue whieh was never 
ia fast raised. 

We' have been referred to certain cases, 
acme of them  desisions of the Jndieial 
Committee, in order to support the oone 
tention that in eases of a snit by a mort- 
gagee against the mombers of the joint 
family. 16 is поё nesessary in the pleadings 
for the defendants to raise the specifie 
plea that the rate of interest stipulated in 
the bond was not justified by legal neces. 
sity and that it is suffisient merely to 
raise the general question as to whether. 
the loan itself was justified by legal neses. 
sity. Inthe firat case, that of Hurro Nath 
Rai Ohowdhri vi Randhir Singh (1), the 
interest was redused by the High Oourt 
at Caleutta from 18 per cent. to 12 per 
cent, and this desision was affirmed by 
their Lordships of the Privy Couacil, Bug 

(1) 18 0. 311; 18 I. A, 1; 15 Ind, Jur, 34; 6 Bar, P, 
0, J, 642; 9 Ind, Deo, (х, в.) 207 (P. 0.). 
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$n that ease no question at all was raised 
that the pleadings and issues did rot 
permit of пећ a course, and even if it 
iş- left in doubt, as it eertainly ie, ss to 
what the exact form of tke plea taken 
by the defendant was, as the point was 
never raised before their Lordships, it is 
certainly no authority in favour of the 
view row put forward by the deferdant, 
and one must assume that ths point desided 
both by the High Court of Calsutta and 
by their Lordships of the Judisial Committee 
was a point which it was eompetent for 
them to deeide upon the pleadings as 
originally framed or at all svents upon 
the issues framed in the seit The next sese 
was that of Newsb Nazir Begam v. Rao 
Raghunath Singh (2). The passage rehed 
upon, in that ease in which the interest 
was redused is a passage in the indgment 
of Lord Phillimore on page 702* of the 
report, Itis in these terms:— 
. "(n the written statement filed on behalf 
of the defendants, one of the points taken 
was that the property mortgaged was 
ancestral property, and that there was no 
legal neeessity to exeente the document 
sued upon. In the view whieh the High 
Court took of this plea, a view from which 
their Lordships ree no reason to differ, 
it made it open for the defendants to 
contend that though the neeessity for bor. 
rowing the principal rum was ascepted, 
there. was no necessity to borrow on the 
very onerous terms of this mortgage.” 
: The plea taken in that particular ease 
ів merely referred to in general terms by 
Lord Phillimore in bis judgment and it 
must be presumed that their Lordships 
had before them in that case the actual 
worda of the ples as they appeared in 
the pleadings, and on referring to. the 
decision of the High Court, whieh is re- 
ported as Pao Raghunath Singh v. Nasir Begam 
(8), one finds the defence of the defendants 
referred to on page 640+. It is there stated: — 
“The defenea of the sons and grand- 


7 в) 60 Ind, Cas. 434,23 0. We N. 700; 41 A. 871; 
36 M. L. J. 621; 17 A. L, J, 591; 21 Bom. L В 484; 
36 M. L. Т 40- 300. L. J. 86; 0919) M W. N. 498; 1 
0. P. L. В. (Р. Ô.) 49; 11 L. W. 188; 46 L A, 145; 
(P. 0.). 

‚ (8) 29 Ind, Cas.639. — 
7 «Page of 23 0. W, N- [Fa 
' Раве of 19 Ind, Сав Еа, 
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sons was that there was no legal nesessity 
either for the loan or for the exarbitant 
rate of interest agreed to be paid sueh 
as would render the family property 
liable for it.” 

It appears, therefore, quite elear on & 
eloser reference to the aetual document in 
the sase that the plea as to the neses- 
sity or the rate of interest was epesifically. 
pleaded ; and the desision of the Judicial 
Committee in Nawab Nasir, Begam 
v. Rao Raghunath Singh (2) ia certainly 
no authority for the eontention put for: 
ward before us in thig appeal. But the 
whole question ғаз serefully considered 
in в гевепё ju^gment of this Court in the 
саке of Jag Schu v. Radha Kishun (4) 
where the cires I have referred to 
and several others were  eonsidered, and 
the learned Judger, of whom my learned 
brother sitting with me to-day was опе, 
eame to the eorclasion that, before the 
defendants san ra'/se the point that the 
plaintif had failed to satisfy the burden 
of proof as to the rate of interest being 
justifiad by legal neeessity, there must be 
a specifia plea to that effeet in the written 
statement, If in fast no plea of that 
sort was taken then it must be assumed 
that the defendants did not intend to raise 
the plea and no proof is required from. 
the plaintiffe; in other worde, the burden 
of proof whieh is crigirally on the plaintiff 
is either waived or satisfied by reason of 
the absence of ary plea requiring him to 
discharge that burden. Indeed, it would 
be most unjust and unfair upon the plaintiff 
where no issus has bsen raised in the 
tase, to turn round afterwards and say, 
there is no evidense in support of, the 
jseue, the initial burden of proving it was 
upon you and, therefore, your sage 
mest fai’, if in fact the point has 
never been taken from the beginning and 
no issue bas been raised upon it. In my 
opinion, the learned Judge of this Court 
was quite right in the decision which he 
arrived at and this appeal should be dis- 
missed with coats, $ ; 

Apaur, J.—1 agree, 

н. Н. . 

Appeal dismissed, 


(4) 56 Ind, Cas 867; 1 P. L. T. 209, 5 P, І, J. 287; 
(1920) Pat 21J; 2 U, P, L, В, (Pat) 127. А 
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ALLAHABAD HIGH COURT. 
Szconp Civic Аррка No. 823 or 1920. 
Mareh 17, 1922. 

Present :—Mr, Justice Lindsay and 
Mr. Justice Stuart. 

HAR PRASAD TEWARI—P:aistire— 
APPELLANT 
versus 
SHEO GOBIND DEW ARI—Drrewpaxr— 
RESPONDERT, 

ae ута Tenancy Act (II: of 1901), mortgage, invalid 

r—Personal covenant to pay martgage-debt, 

фет enforceable бого Act (IX of 1812), г. 24, 
application of. 


_ Where a mortgage is unenforceable, being in oon- 
travéntion of the provisions of the Agra Tenancy Act, 
any personal covenant entered into by the mortgagor 
and embodied in the mortgage-deed, to pay the 
mortgage-debt in the event of the mortgage being 
held to be invalid, is ulso unenforceable, аз to enforce 
such an agreement would be contrary to the pro- 
visions of section 24 of the Contract Act, 

Kanhai v, Tilak, 16 Ind, Oas. 42, followed. 


Second sppesl against a desree of the 
Subordinate Judge, Jaunpur, dated the 20 
of Mareh 1920. 

Mr. P. L. Banerji, for the Appellant. 

. Mr. Hanbaus Sahat, for the Respondent. 

. JUDGMENT,—We have heard the learned 
COouusel for the appellant in this ease and 
we think the appeal ought to fail The 
fasts are thet the defendant.respondent, 
Sheo Gobind Tewari, made three mortgages 
of property in favour of the plaintiff on 
&ueceseive dates. 
usufructuary mortgages and in the case of 
the first two the property mortgaged was 
admittedly portions of an оввпрапву holding. 
In. the third mortgage the property consisted 
partly of fixed-rate tenancy and partly of 
oesupaney holding. It appears that after 
these mortgages were executed, two-thirds of 
the mortgaged property was lost to. the 
mortgages owing бо its being diseovered that 
the mortgagor had a right in these prop- 
erties only to the extent of one-third, 
Having thus been deprived ofa portion of 
the . mortgage sesurity this suit. was brought 
by the plaintiff purporting to ba а suit 
under section 68 of the Tranafer of Property. 

Асб. Тһе plaintiff asked for a simple money- 
deeree, Both Oourts have -refused to give 
him one on the ground that the mortgage 
coniraets were void, being forbidden by the 
provisions of the Agra Tenansy Act. It has 
been argued before ns that, inasmush. as 


INDIAN OASES, 


These mortgages were _ 


798 


there was a personal covenant in eaeh of 
these mortgages, the plaintiff was entitled to 
resort to those eovenants and to ask at 
least: for a simple money-deeree, 16 seems 
that when these mortgage-deeds were ere. 
suted а covenant was entered into by the’ 
mortgagor on behalf of himself and his 
Suosessors.in-interest whereby he undertook 
to pay interest at the rate of 2 per eent. 
per mensem on the principal aum in case 
the mortgagee lost porsession owing to any 
default on the part of the mortgagor. We 
may mention here that the arrangement 
was that the mortgagee was to be in 
possession under these mortgages in lien of 
interest. 

It appears to us that the deeision of the 
Courts below ought to be upheld and we 
have an authority direstly in pointin this 
case іп a decision of Mr. Justico Chamier 
whieh is reported as Kanhai v. Tilak (1). 
That case purports to follow the decision of 
а Fall Bensh in Murlidhar v. Рет Roj (2). 
That Fall Bench ruling in tarn fcllowed 
the ruling of а Division Beneh in Bhawant 
Prasad v. Ghulam Muhammad (3). It is true 
that both these latter cases related $o 
transactions of sale. Those were cages in 
which the vendee sought to get back the 
purchase money from his vendor when if 
was found that possession eonld not be ob- 
tained inasmuch as the transaction involyed 
the transfer of sir land and the relinquish- 
ment of ex-proprietary rights. We agreg 
with the view taken by Mr. Justice Chsmier 
in the ease above mentioned that to enforce 
an agreement of this kind would be sontrary 
to the provisions of section 24 of the Con; 
traet Act. Under that gestion the entire 
eontract is desmed to be void, and that being 
so, the personal covenants upon which the 
plaintiff relies in this ease and whieh are 
embodied in thess three mortgage-honds myat 
fall along with the sontraet of mortgage. 
The desision of the Oourt below mus} be 
upheld. The appeal fails and is dismissed 
with eosts insluding fees in this Court оп 
ыы пева seale, 

Appeal dismissed, 
dj 16 Ind. Oas. 42, ' ` 

(2) 22 A. s A.W. N. (1900) 10; 9 Ind, Dec. 
(x. в.) 1107 (Е. В.). 

(3) 18 А, 121; А. W.N. (1896) 12; 8 Ind, Dec. 
(x. 8.) 787. 
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‘ LAHORE HIGH COURT. 
Mrsgunnamnons Sxcoxp Огт, APPEAL No, 10 
or 1921, 

A March 15, 1921, - 
-Present :—Mr. Justice Beott. Smith, 
“RADHA KISHEN-—OzE»I08— APPELLANT 
versus 
MADAN GOPAL—Insotvenr, CHUNI LAL 
-OFFICIAL Récervag— RESPONDENTS, 

Punjab Laws Act (iV of 1872), insolvency pro. 
ceedings under, whether "suit" —Order, whether decree 
— Appeal, 

Insolvency proceedings under the special provi- 
sions of the Punjab Laws Act do not amount to & 
“gnit”, as the term is used in section 13 of the Civil 
Procedure Code; an order in such proceedings, 
therefore, is not a decree, and is, consequently, not 


appealable. 
Ram Lal v, Ladha Singh, 62 P. R. 1886, Aman. 


ullah v, Abdul Ghafur, 13 Ind. Cas, 808; 85 P. R., 


1911; 209 P, W. В. 191!, Chiranji Mal v. 145 Oredi- 
tors, 145 P. B. 1884, relied upon. 

Miseellaneous second appeal from an order 
of the Distriet Judge, Amritsar, dated the 
20th of Augu:t 1920, affirming that of the 
Judge, Insolvants’ Estates Court, at Amritsar, 
dated the 7th of April 1920. 

' Messrs. Manohar Lal and D, O. Ralli, for 
the Appellant. 

Bakbshi Tek Ohand, for the Raspondents, 

JUDGMENT.—This appeal arises out of 
proseedings in insolveney in the Losolvents’ 
Estates Court at Amritsar ucder Purjab 
Laws Act IV of 1072. Madan Gopal 
was adjudicated an inaclvent under the 


provisiors of that Así, aud in aeeordanee 


with the corditions cf a trust-decd the 
Judge of the  Insolvents' Estates Oourt 
has released from attachment tke insolvent's 
residential! house, From this order ‘Seth 
Radha Kishen, oae of the creditors, filed 
an appeal to the District Jadge who held 
that as the order appealed from was one 
under Aet 1V of 1872 and did not amount 
to a deeree no appeal ley. He, therefore, 
dismissed the appeal, From tbis 
а cesond appeal kas been preferred to this 
Court. 


- In Bam Lal v. Dadka Singh (1) it was hell, 
following the previous desision that no appeal. 
lies agairst an order passed in insolveney: 


proceedings under Act IV of 1872 unless 
"the order amcunts to a deeree,” This 
was fullowcd in 
Ghofur (2). 1& was nowhere 
(1) 62 P. B, 1886. 
H 13 Ind, Cas. 808; 85 P, Б. 1011; 200 P. W, R, 
18. 5» 


stated in 
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either of those desisions that an order 
passed under the provisions of Act IV of 
1872 eovld in any case be а decree. On 
the eontrary, in Ram Lal v. Ladha Singh 
(1) the view was expressed that sueh 
insolyescy prosesdinge sould not be held 
to bea ‘suit’ within the definition of tha 
term decree” in the Civil Prosedura 
Code of 1882. Мг, Manohar Lal, on bohalf 
of the appellant, refers to the definition of 
deoree,": in sastion 2 cf the Civil Proeedure 
Code of 1908. He saya that the order of the 
Jnsolvenis! Estates Court amounts to a. 
"decree"  bssause it was the formal 
expression of ап  adjudieation whieh 
eorce'usively determined the rights of the’ 
parties with regard to a matter in eontroversy . 
in the suit. He urges that the proseedings 
in-the Insolvency Court are а "suit" within 
the mearing of the definition, Mr, Mulia, in 
his eommentary of the Civil Procedare 
Code, 7th Edition, at page 5 says: "There 
are several Acta relating to spesial subjests, 
under which proceedings have to be 


” eommeneed by a petition and not by a pliint.: 


Desisions on petitions under those Acts 
would not, therefore, be decrees. Thus, а 
decision ona petition under the Religious 
Endowments Ast appointing a new member: 
to fill à'v&cauey іп a committee of ‘trustees, 
of an endowment is nota decree” The- 
meaving of the word “suit” in the definition. 
of deeree was also sonsidéred in Ohtranji 
Mal v. 145 Oreditors (3) where it was held that 
ins»lvensy proceedings under the - speoial 
provisions of the Panjab Laws Act do not: 
amount toa suit” asthe term is used in 
sestiou 13 of the Civil Proeedure Code. 
Counsel for the appellant is unable to point 
to any decision of this Court or the Chief 
Court wherein it was held that proseedinga 
under the spesial provisions of the Punjab. 
Laws Aet amount toa suit, Iam of opinion 
that they do not amount to а suit, . and that, 
the order appealed from is, therefore, not. 
a deeree, I, therefore, hold that the 
Distrieé& Jadge was right in his view that 
no appeal lay from the order of the First, 
Court. ] 

. Counsel asked that,if I was of opinion 
that no appeal Jay, I should sonsider the, 
order of the Firat Oourt on the revision. 
side. Oertain evidenes was heard by _ the, 


(8) 145 P, В, 1884, 


"el. LXVII) 
KULDIP SINGH t. RAM SEWAE SINGH, 


Insolvente’ Hstates Court аз to whether the 
insolvent had sompliei with the sonditioni 
of the trust-deed. The Judge has not 
referred to this evidense, which has been 
read to me, and after hearing itI am of 
opinion that.there is no ground for revision of 
the order complained of, I aecordingly 
deeline to interfere with it. The appeal fails 


„apd, is dismissed with sosts, 


к, 


W. C. А. 
Appeal dismissed. 


roam аута 


PATNA HIGH COURT. 
` APPXAL рвом Appettare Dec. No. 933 
cr 1920. ' 


E : Marsh 16, 1922. 


^o Present :— Mr, Justiee Coutts and 
Mr. Justices Das. 
KULDiP SINGH AND oragRS — DEFENDANTS 
— APPELLANTS 
versus 
RAM SEWAK SINGH 4ND oTH£BR8— 
Б P LAINT: РЕВ — RESPONDENTS. 


^4 Adverse possession— Joint collection of rent—Failure 


to deliver share, whether amounts to assertion of 


hostile title, 


In cases of joint collection of rent, the failure 
of one party to deliverto the other his share of the 
rent cannot be held to amount 0 an assertion of 
adverse title or to dispossession until it is shown 


` that the other party's title was definitely denied. 


' Shiva Prasad Singh v. Hira Singh, 62 Ind, Сая, 
3; 6 P. L. J, 478; 1921) Pat 205; 2 P. L. T. 457; 8 U. 
P.L R (Pat:81 (Е. B. , Maharajah Koowur Baboo 
Nitrasur Singh v. Babu Nund Loll Singh, 8 M, I. A. 
159; 1 Suth P. О, J, 420; 1 Sar. P. O. J. 744; 1 W. В. 
P. С. 61; 19 Е. В. 506, cited. 

Appeal from a desision of the JDaitriet 
Jndge, Gaya, 


7 Messre Susi? Madhab Mullick, 8. №. Rat 


and `9, N. Bose, for the Appellants. 

Messrs. Manuk and Nawal К, Prasad, 

No: II, for the Respondents. 
JUDGMENT, 

Courrs, J.— This appeal arises out of а 
suit for resovery of possession of a 2.anna 
share in village Manikpore on the allegation 
ot the ‘plaintiffs’ Zjara right. I+ appsars 
that the plaintiffs’ anaa tir took a 2-anna 
fara from опе Fazal Husaain woo kad а 


danua mokarraró interest іа tha village, 
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This was in the year 1879. In 1882 the de* 
fendants’ ancestor purehased Fazal Hussaiü'8 
4 аппа mokarrar, but before this date 
Fazal Hussain had mortgaged his ` remaining 
Q-annas to the plaintiffs’ aneestor, in the 
year 1897 the plaintiffs sued on the mortgage 
and got a dearee, and the position of the 
‘parties now is, that the plaintiffa ara ‘the 
9 аппа ijaradurs and the defenlauts are 
the 2 anna  mokarroridars, The suit waa 
deereed in the Court of first instansa and 
this decrea was upheld on appeal by the 
Distrie& Judge. The defendants have now 
appesled to this Court, 

The point taken in appeal is that the suit 
being one in ejectment the pleiatiffs must 
show possession within 12 years and itis 
contended that on the finding of the Dis!riet 
‘Judge the suit is governed by the Fall Bench 
decision of this Court in the ease of 
Shiva Prasad Singh v. Hira Singh (1) and that 
the plaintiffs’ suit must fail. The finding of 
the District Judge on this point is ag 
follows : 

"On the evideuse I feel sonstrained to 
agree with the Subordinate Juige that 
neither party has satisfaetorily proved hia 
possession duriog the period between 1304 
and 1315." But the District Juige has 
brovght to his aid the tit'e which the plaint- 
iffs admittedly had in the year 1304 and 
has dearesd the plaintiffs’ suit. The laorned 
Vekil for ‘the appellants eontends that the 
learned D's'riet Judge shonld not have 
brought to hig aid the title of the plaint- 
ifs and for this be relies on the Full Bensli 
desision already referred fo, where the 
learned Judges have said: “If it is found that 
the evidense prodused by both the plaintiff 
and thedefendant as to pcssession is un worthy 
of credit the plaintiff's suit must fail, inasmueh 
as the presumption which arises upon proof 
of: title eannot b» ealled in aid to give weight 
to evidenes unwortby of ersdi& any more 
than if no evidencsat all had been given.” 
On the other hand, Mr? Manuk appearing оп 
behalf. of the respondents relies on that 
‘portion of the judgment of the Fall Beneh 
where the detision in the sase of Maharajah 
Koowur Baboo Nitrasur Singh v. Babu Nund 
Loll Singh (2) is relied on, vis., "where there is 


(1) 62 Ind. Cas. 1: 6 P. L. 7, 478; (1921) Pat. 805; 
2P, L. T. 487: 8 U. P. L- В, (Pat) 81 (F. B.). 

(2) 8 M. I. А. 193; 1 Suth, Р, C. J. 420; 1 Sar. Р, О, 
J, 744,1 W. B, P. 0.51; 19 Е, Б, 506, . 
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Ayidenee on both sides of more or less equal 
weight so as to create & doubt as to where 
tbe truth lies, the probabilities may Бе 
regarded and may supply the additional 
weight neeegsary to turn the scale in favour 
of one side or the other.” In the 
presènt ease it is somewhat difficult 
to discover under which of these cate- 
gories the finding of the learned District Judge 
somes, and if this appeal had to be 
desided on this point alone I should be ine 
clined to direet that theappeal bs remanded 
for- elear desision by the Diatriet Judge. 
Theappeal before us, however, must be dis- 
migsed on another ground. 

The position of the parties, as I have 
already said, is that the plaintiffs are 
fjaradars in төврвоб of 2-annas and the defend- 
ants are wokarraridars of another 2-annas. 
There was а partition between the defendants 
and their ec-sharers and the learned District 
Judge says that, “it is admitted that 
up to the time of the Civil Oourt parti- 
tion eolleetion was Ijmal.” No question 
of limitation, therefore, ean arise, because 
the «ollection being joint there sould be 
по adverse possession by the defendants 
until, at all events, the year 1906, and 
1906 was within 12 years of the institu. 
Моп of the guit. As the learned District 
Judge says:. “If there was joint collection 
at the time then any failure to deliver 
fo the plaintifs their share of the rent 
an hardly be held to amount tə assertion 
of adverse title to or to dispossession until 
it is shown that the plaintiffs’ title was 
definitely denied.” The decision of the 
lesrned Distriet Judge is aertainly correct 
and I would dismiss this appeal with 
eosta, 

p DAs, J.agree. 


XH. Anreal dismissed. 
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LAHORE HIGH COURT. 
Srcoxp Опт. APPEAL No, 298 оғ 1921, 
April 21, 1921, 
Present:—Mr, Justise Wilberforee. 
BALMOKAND Ax» ornzgS—PLAINTIEFS 
— ÁPPELLANTS 
versus 
Musammait LAOHHMAN ВАТ AND OTHERS 


—DergxDaNTE— RESPONDENTS. 
Punjab Pre-emption Act (I of 1918), s. 22 (1)— 
Deposit— Time lmit-—Duty of Cowrt—Failure to fia 
time for deposit——Pre-emptors, position of. 


Under section 22 (1) of the Punjab Pre-emption 
Act, it is imperative for the Court to fix a time 
within which the deposit must be made, and if the 
Court fails to do so, andthe pre-emptors do not 
pay in the deposit, they cannot be penalized for 
having disobeyed au order which wag never made. 


Sesond appeal from a decree of the Dis. 
triet Judge, Dera Ghazi Khan, dated the 9th 
of Ostober 1920, affirming that of the Subor- 
dinate Judge, Dera Ghazi Khan, dated the 
6th of May 1920, 

Dr, Nand Lal, for the Appellants. 

Bakhshi Tek Ohand, for the Respondents. 


JUDGMENT,—In this suit for pre-emption 
the plaint was lodged on Desember the 
Ilth and on the same date pre-emptor was 
ordered to deposit one-fifth of the sale prise 
and the ease was fixed for the 15th January. 
An adjournment took plase to the 4th 
February and another to the 11th March 
when issues were strusk, On the {lth 
Mareh the vendeas applied that the plaint 
should be rejested as the nesessary deposit 
had nob been put in. 16 was put іп оп the 
12th Marsh. On this the Court rejeeted the 
plaint £s the deposit was поё put in within 
time, An appeal to the Distriet Judge waa 
unsuccessful and the pre-emptors have 
preferred в second эррев1 фо this Court. It 
is urged on their behalf that, under sestion 
22 (1) of the Punjab Preemption Aet of 
1913, it ia imperative for the Court to fix 
a time within whieh the deposit must be 
made and that the Court having failed to do 
во the pre-emptors could not be penalized 
for having disobeyed an order whieh was:not 
made. This propostion appears to ma 
obvious. The view of the lower Courts was 
that the deposit should -have been made at 
the next hearing or, atany rate, at the 


settlement of issuas, but there is no authority 


to this effect. 


, 
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No plea was taken regarding the 
insüfficieney 5f the deposit. 

I aosept the appeal and remand the case 
for trial on the merits. Costs will be costs 
in the cause and Court-fea on appeal will be 
‘be refunded, 

н, н, 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Szcoxp Civic Appzat No. 295 or 1921, 
January 19, 1922, 
Presenti—Mr Lyle, A. J. О. 
ABDUL RAZZAQ AND OTHERS— 

' PLAINTIFPS — APPELLANTS 
v6*8*8 
MUHAMMAD HAJJAM AND OTHERS-— 


Derespanrs——ResPoxDEents. 
' ЁтесиНот sale—Several judgment-debtors—Property 
sold as belonging to one of them—No objection by the 
rest—Sale confirmed—Ewecution purchaser, bona fide 
-—Sutt for possession by remaining judgment-debtors— 
Estoppel—Person not party to decree, position of-— 
Appeal; second— Finding of ownership—Finding of fact, 


_Where judgment-debtors allow an execution sale 
of the whole of their property to proceed without 
raising any objection of insufficient description or 
to‘the effect that part ought to have been sold instead 
of the :whole, the sale cannot afterwards be set aside 
at their instance on those grounds. [р. 799, col. 2.] 

Arunachellam Chetti ү. Arunachellam Qhetti, 15 І, 
‘A, 171; 12M.19; 5 Sar. P.C, J. 265; 12 Ind. Jur. 
871; 4 Ind Deo. (N. в.) 263 (P. O.), followed, 

. Thus where in execution of a decree against 
certain persons, their joint property is put up for 
sale as belonging to one of them and the rest who 
Bre présent at the sale knowing that the execution 
purchaser is-ignorant of the true state of affairs 
and has.no.means of finding out the real facts, 
stand by and allow the sale to take place and be 
confirmed without lifting & hand to assert their 
title, they are’ estopped afterwards, especially after a 
lapse of three or four years, to question the sale by 
&' duit for possession. [ p. 800, col. ;.] 

.. Olpherts v, Mahabir Pershad Singh, 101: A, 25; 
9 О. 656; LI O, L. R, 494; 7 Ind Jur. 164 4 Sar. P. 
С. J. 417; 4 Shome L, R. 285; 4 Ind, Dec, (N. в.) 1086 
(P. €), followed. 

A per&ón whose property is sold in execution of а 
decree against another to which he was not a party 
is nob bound Бу ће sale when thera is nothing to 
show that’ the judgmen'-debtor was the ostensible 
owner with his consent, 'either express or implied, 
№ 800, ваї, 1.]- . 
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А finding that a certain person is or is not the 
owner of a certain property isa finding of fact and 
cannot be assailed in second appeal. ip. 798, col. 21]. 


Appeal from a deeree of the Subordi- 
nate Judge, Fyzabad, dated the 27th June 
1991, upholding that of the Munsif, Akbar. 
pur, dated the 14th September 1920. 


Mr, Haidar Husain, holding brief of 
Mr. Niamat Ullah, for the Appellants. 

Messrs, M. Wasim and Ali Mohammad, 
for the Respondents, 

JUDGMENT.—In order -to understand 
the faeta of this ease the following pedigree 
will be useful ;— 


KHUDA pens 





» 
Wafati, 
==Musammat Nasiba, 
widow 
(plaintiff No, 4) 


f 
Ghure 





Musammat 
Shadi, 
martied to Mendu 
(plaintiff No, 8) 


f 
Abdul Rehman 
(Plaintiff 
No, 2). 


Musammat Zainab 
(plaintiff No. 7). 





1 
gah Abdul Abdul Musammat Musammüt 
Shakur. Ghani Bazzak Halima Asima’ 
=Musammat (plaintiff (plaintiff (plaintiff 
Shakuran No. 1.) No. 6.) No, 6.) 
(plaintiff 
No, 8.) 


The suit ont of whieh this appeal arises 
was for possession of a 14 annas 4 pies 
share in a house and shop which had 
belonged to Khuda Bakhsh and for Res. 60 
on aosount of mesne profits, Musanniat 
Abbas Bandi and Musammat Qasim Baiidi, 
Taluqdars, obtained a decree for rent against 
Abdul Shakur, Abdul Razzak, Abdul Hah. 
man and Musammat Shakuran on the 14th 
of November 1912. In execution of this 
desree the house and the -shop in suit 
were put to sale but in the applisation 
for exeeution’ they were shown as the 
property of Abdul Shakur alone. Af the 
auetion-sale, whieh took place in November 
1914, they were purchased by Muhammad 
Hajjam, defendant No. 1. The sale was 
sonfrmed on the 2nd of February 1915. 
On the 5th of Desember 1918 Muhammad 


Y 
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“Hajjam obtained porsasaion, On the 2ad 
of April 1918 he mortgaged the property 
to Shafi Mahammad, defendant No. 2, and on 
the 2nd of January 1919 he sold bia 
equity of redemption to Nur Muhammad, 
defendant No. 3. It would appear that 
after possession had been given an objestion 
was filed by Abdul Rahman, Abdul Razzak, 
Musammat' Shakuran ond one Khalil Ahmad 
but that objestion was .dismissed by an 
order of the 6th of Mareh 1919. It bas 
not been explained what interest the fourth 
objector, Khalil Ahmad, had in the prop- 
‘erty in suit. The third objestor Musam- 
mct Shakuran was the transferee of the 
share of her husband, Abdul Ghani, under 
a registered ssle deed dated the 5th of 
November 19.0. The plaintiffs alleged 
that they with Abdul Shakar Leld joint 
роєвеєвіоп of the property in suit, that their 
share amounted to 14 annas 4 pies end 
that they were unlawfully dispossessed on 
the 5th of December 1918. 

The defendants pleaded that the property 
in suit never belonged to the plaintiffs, 
but it was owned solely by Abdul Shakur, 
They also pleaded an alleged austom by 
whieh daughters were exeluded from in. 
heritance and that the snit was barred by 
limitation. It was further urged that the 
plaintiffs were estopped from claiming any 
share in the house and shop and that the 
defendant No. 3 was the purchaser 
in good faith for valuable consideration 
from the ostensible owner and the suit 
was, therefore, barred by seetion 41 of the 
` (Transfer of Property Act. 

* The Court of first instanca found that 
the enstom of exclusion of daughters from 
' inheritanee was proved and that, therefore, 
the share of the remaining plaintiffs 
amounted to 13 аппвв 8 pies but it further 
found that Abdul Shakur was the „8016 
„proprietor of the house in suit by virtue 
‘of a private partition. It held that the 
.guit was not barred by limitation but the de. 
fendants Nos. 2 and 3 were transferees in good 
faith for consideration from the ostensible 
owner and in view of these findings it 
‘ dismissed the plaintiffs’ suit without decid. 
“ing the question of estoppel. 

Against this decision the plaintiffs appealed. 
Their. grounds of appeal were that the 
.eustom of exolusion of daughters had not 
"peeh proyed, that the pleintiffe had bean 
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provad to ba owners of the shares slaimed 
by them, that in any ease a8 they had 
bsen found to be the owners of а 13 annas 
8 pies share a desree should have been 
passed in their favour to that extent, that 
the snit was not barred by time and that 
as the defendants had nct set up parti- 
tion in their pleadings they ought поб 
to have been allowed to make ont a new 
cass whieh the plaintiffs had no opportu.' 
nity to meet. The lower Appellate Court 
has held that the custom of exelusion of 
daughters is proved, that the defendants - 
did not set up a new саве insonsistent ` 
with or additional to their pleadings, that 
the plaintiffs Nos. 1 to 3 and 7 and 8 
were the owners of the properly in suit, 
along with Abdul Shakur, that their share 
amounted to 13 annas 8 pies and that the 
suit was not barred by limitation, 16 held, 
however, that the plaintiffs were. estopped 
by their eonduot from bringing the suit; 
and tkat as the plaintiffs had not in their 
grounds of appeal impeashed the finding 
of the Court of first instanee. that the. 
suit was barred by section 41-of ‘the 
Transfer of Property · Aet and had not 
even attempted to raise the pointin their 
opening arguments they eonld not be allow- 
ed in reply to re-open the: question and 
the finding of the Court of first instanca 
on that point was final and was fatal to 
the suit. : › 
The deeision ofthe lower Appellate Court 
has been attaeked in this Oourt on two 
grounds: first, that the plaintiffs were 
not estopped from asserting their title, and, 
setoudly, that they should have been allowed 
by the lower Appellate Court to ‘dispute 
the finding of the Court ‘of first instancd 
that the suit was barred by seotion 41 
of the Transfer of Property Aob and ii 
should have been fonnd that the suit was not 
so barred, I may note here that the learned 
Couneel for the appellants in the eourse of 
arguments wisbed to dispute the finding of 
the lower Appellate Court that Abdul Shakun 
was not the sole owner of the property in 
suit but as that finding is a pure finding o 
fact based on a consideration of the evidensq 
it 'eannot be disputed in seeond appeal. A 
patent mistake has, however, been жайа 
in the judgment of the lower Appellate 
Court whish is admitted by both sides, 
and which I think ought to he. sorreeted , 
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The lower Appellate Couct, while holding 
that the. custom of exelusion of daughtera 
from  inheritanse has been proved, has 
mentioned plaintiffs Nos, 7 and 8, who 
claim through Musammat Shadi, the daughter 
of Ghure, as co sbarers in the property along 
with plaintiffs Nos, 1, 2 and 3 and Баз 
omitted to mention Musammat Nasiba, the 
widow of Wafati, as a oo-sharer. This is 
patently an error and the sbarers in the 
property, acaording to the finding of the 
lower Appellate Court, are in addition to 
Abdul Shakur, plaintiffs Noa, 1, 2, 3 and 
4. Plaintiffs Nos, 7 and 8 ean have no share 
in the property. 

` The rlea of estoppel put forward by the 
defendants respondents is based on the fast 
that the plaintiffe, though parties to the 
decree and the exesution proseedings, allowed 
the ‘sale of the property tə tale place as 
belonging to Abdul Shakur alone, that it was 
their duly to assert. their title to a share in 
the properiy, that they failed to do so and 
thereby permitted the purchaser defendant 
No. 1 to believe that Abdul Shakur alone was 
the owner of the property and to ast upon 
that belief and purchase the property ав 
belonging to Abdul Shakur alone. The 
Jearned Counsel for the sppellants urges 
that there was no  misrepresentation, that 
the defendant No, 1 knew that Abdul 
Shakur’s interest alone was put up for sale 
and that his elients were not bound to assert 
their title in the course of the execution 
‘procsedinge. At the outset 1 may state that 
Musammat Nasiba, tbe widow of Wafati, was 
no party to the decree ог: to the exeeution 
proseedinge, and elearly there ean be no 
estoppel as against her. With regard to 
plaintiffs appellants Nos 1, 2 aud 3, however, 
the ease is differant, They were parties to 
the exeeution proeecdings and had know. 
ledge of those procaedings. They knew that 
the house was being sold as belonging to 
‘Abdul Shakur alone. They were presant 
‘at the sale and yet they raised no objestion 
“whatsoever to the proceedings and allowed 
the sale to take place and the defendant 
‘No, 1 to purehase the house as if it belong. 
‘ed to Abdul Shakur alone, The defendant 
was & stranger, and even by the exereise of 
reasonable eare he could not have dissovered 
that the plaintiffs Nos, 1 to 3 were co-sharera 
ju the property, as the khasra shows that 
phe house and shop are the sole property of 
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Abdul Shakar, Even after the .sale had, 
taken place, the plaintiffs Nos. 1 to 3 did 
not object to ita aonfirmation on the ground 
that they had an interest in the property. 
The plaintiffs Nos. 1 and 2 and the husband 
of plaintiff No. 3 6184 an objeation to the 
sale (Exhibit O-1) not on the ground that 
they’ had a share in the propsrty bub on the 
ground that it bad been sold for an insufficient 
priee. They allowed the sale to be sonfrm- 
ed on the 2nd of Febroary 1915 and it was 
not until after the purchaser obtained pdsses- 
sion on the 5th of December 1918 that they 
made any attempt whatsoever to assert their 
title. In the sase of Arunachellam ОЛей v. 
Arunachellam Ohetti (1), it was held by their 
Lordships of the Privy Council that where the 
ment-debtors allowed the execution sale of 
tie wiole of their property to proseed with. 
out raising any objection of insuffisient 
description or to the effecs that part ought 
to have been sold instead of the whole, tha 
sale could not afierwards be set aside at their 
instanca on those grounds, and at page 174 
their Lordships remarked : "The jnJgment. 
debtora knowing, as they must hava known, 
what the deseription was in the proclama- 
tion, allowed the whole matter to procaed 
until the sale is sompleted, and then 
asked to have it set aside on assount 
of. this, as they say, misdeseription, It 
appears to eome within what was laid down 
by this Board ia Olpherits v. Mahabdt 
Pershad Singh (2), that if there was really 
a ground of somplaint, and if the jndgment« 
debtors would have been injured by these 
procsedings in attashing and selling the 
whole of the property whilst the interest 
was such as it was, they ought to baya 
some and somplained, Is would be very 
difficult indeed to conduct proseedings in 
exeeution of desrees by attashment and 
sale of property if the jadgment debtor 


‘sould lie by and afterwards take advantage 


of any misdeseription of the property attached, 
and about tobe sold, which he knew well 
but of which the  executioh-ereditor or 
deeres holder might be perfestly ignorant 


(1) 18 1. A. 171; 12 M. 19; 5 Sar, P. 0,7. 265; 12 
Ind. Jur. 871: 4 Ind Dec, (x, в.) 868 (P. С.у. 

(2) 101, A. 26; 9 C. 656; 11 C. L.R. 494, 7 Ind. 
Jur. 164 4 Sar, P. O, J. 417; 4 Shome L, В, 285; 4 
Ind, Deo, (х, в.) 1086 {Р, 9). 
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«that they shonld take no notica of that, 
dlltw the sale to proceed, and then «ome 
forward and say the whole proseedings were 
vitiated, That,in their Lordships’ opinion, 
cannot be allowed.” In that saso the sale 
took place on the 22nd of July 1882 and objes- 
tion was first made on the 29th of July 
1882, only seven days after the sale and 
before the sale was eonfürmed. In the ease 
before me the sale took place in November 


1914, and was sonfirmed on the 2nd of: 


February 1915 and'yet the plaintiffs-appellants 
rémained quiet and made no attempt what. 
sosver to assert their title until some time in 
tlie beginning of 1919, 

I have no hesitation in holding on the 
fasts before me that the plaintiffs-appellants 
‘Nos. 1, 2 and 3 are estopped from brisging 
the present suit, In this view of the case it 
is unnecessary to esnsider the application of 
sestion 41 of the Transfer of Property Aot. 
The learned Counsel for the respondents 
admite that that provision is not applisable 
as against Muszmmat Nasiba, the widow of 
"Wiafati, as she was no party to the desree 
And she was not bound to take any action 
until she was onsted from possession on 
the 5th of Desember 19:8, Tho property 
had astually been mortgaged to the defendant 
No. 2 long before that date and the sale- 
deed in favour of ‘defendant No. 3 was 
executed on the 2nd of January 1919 and 
there is. nothing to show that the defendant 
‘No, 1 was the ostensible owner of the 
property with her consent, express or 
implied. 

The result is that I allow the appeal to 
jhe extent that I give Musammat Nasiba 
a decree for possession of a 1 anna share 
inthe property in dispute, In other respecta 
the appeal is dismissed. Musammat Nasiba 
will be allowed proportionate costs in all 


Courts. The defendants-respondents will get. ` 


` proportionate eosts in all Courts in respect 
of the portion of the claim whieh is dismissed 
fiom the other appellants who will bear 
their own costs. 


х. É. Appeal partly allowed. 


CALOUTTA HIGH COURT. 
APPEAL FROM ÁPPPLLaTE Оксане No, 2747 
or 1915, А 
| January 27, 1922. 

Preient :—dJustise Sir N. Б. Ohatterjea, Kt., 
and Mr. Justiee Pearson, 
NARENDRA OHANDRA LAHIRY 
— DerenDANT— APPELLANT 
versus 
How'sng Maharaja Stt MANINDRA 
CHANDRA NANDI, BAHADUR, 

K. О.Т. E.—PraINTIFF-—HRESPONBEXT. 

я Landlord and. tenant—Rent, suspension of ~Lessee 
in possession of portion of jote—Settiement taker 
of remaining portion knowing same to be in wrong. 


ful possession of third party—Lessor, failure of, to 
deliver possession of access portion, effect of, 


Where a lessor evicts a lessee from a part of 
the land demised, the entire rentis suspended, But 
where the lessee, being already in possession of a 
part, takes a settlement of an entire jote, knowing 
the acoess portion to be in the wrongful роввев- 
Sion of a third party, and the lessor never puts 
any obstruction in the way of the lessee’s recover- 
ing possession and there is no question of mala fides 
on the part of the lessor, the entire rent should not 
be suspended and the lessee is liable to pay 
proportionate rent in respect of the land in his 
possession. [p. 802, col. 1; p. 808, col. 2.] 


Saroda Prosad Bhattacharjee v. Rat Manmotho Nath 
Mitter Bahadur, 28 Ind. Cas. 871, 19 О. W. N, 870, 
approved. 

Narainsawmy Naidu Garu v, Yerramali Ram 
Krishnaya, 5 Ind. Cas. 479; 38 M. 499; 7 M, L. T. 119; 
(1910) М. W. N. 221 and 280, Annada Prosad Muhho- 
padhya v. Mathura Lal Nag Mazumdar, 2 Ind,Cas, 128; 
13 О. W. N. 702; 9 О. L. J. 585and Manendra Chandra 
Nandi v.Narendra Chandra Lahiri, 62 Ind, Cas, 18; 
28 ©. W. N. 585; 46 О. 956, distinguished, 


- Appeal against the decree of the Officiat. 
ing Subordinate Judge, Rangpur, dated the 
4th of August 1919, modifying that of the 
"Munsif, Sesond Court at Kurigram, dated 
‘the 4th of May 1918, 


РАСТ appear from the judgment. 

Babu Nagendra Nath Ghose (with him 
Babu Jatindra Nath Sanyal), for the Appel. 
lant.—The faets shortly ate that plaintiffs 
purehased a jote of 244 bighas at а sale held 
in execution of a rent decree. He then brought a 
suit against Helaluddin and others for deelara- 
tion of titleandrecovery of possession inasmuch 
as they had been in possession of a portion of 
the јоѓе. The snit was eomipromiacd and by 
the solenama the defendants took lease of the 
entire jofe, They also agréed to pay mesne 
profits, The present suit is for rent of the 


> 
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entire jote, The defenes is that the defend- 
att not having been given possession of 
19 bighas was not bound to pay any rent at 
al. The lower Courts have given decree for 
proportionate rent. Hense the appeal is by 
the defendant. I submit there was one entire 
rent for.the entira jote and it is Impossible 
to assess а proportionate rent. Refera to 
Manindra Chandra Nandi v, Narendra Chandra 
Lahiri (1). Tho sasa in Annada Prasad 
Mukhopadhya v. Mathura Lal Nag Mazumdar 
(2), Sarola Prasad Bhattacharjee у. Rat 
Manmotho Nath Mitter Bahadur (3) are dis- 
Wingnishable, The oasa in Annada Prasad 
Mukhopadhya v. Mathura Lal Nog Mazumdar (2) 
has ‘been disapproved by Fieteher, J., in 
Manindra Chandra Nandi v, Narendra Ohandra 
Гаїті (1). Refers to Smith v. Raleigh (4), 
Берое v. Bird (5). The landlord is bound, in 
the absenca of a sontract to the sontrary, 
to giva the lessea possession of the land 
demised. Refers to seation 108, Transfer 
of Property Ast, olause (б); Hurish 
Qkhünüer Koondoo v. Mohinse Mohun Miller 
(6), Bullan v, Lalit Jha (7), Udhab Ohandra 
Singh v. Narain Мапу (8). 1€ the land is in 
possession of a third person to the knowledge 
of both the lessor and the lessee, even in that 
ease 16 would be the duty of the lessor to 
make it possible for the lessee to teks розвез- 
sion. Refers to Narainsawmy Naidu Garu v. 
Yerramali Ram  Krishnaya (9), Halsbary’s 
Laws of England, Volume XVIII, pago 
485. Zaminder of. Vewanagram т. Behara 
Suryanarayana Patrulu (10). To make ont 
в ase for suspension of rent itis notnecsssary 
to establish that the landlord has bsen guilty 
of tortions dispossession. 16 is enough that 
he has failed to до. his part of the duty. The 
question of the bona fide or otherwise of tha 
landlord i is immaterial, 

Babu Ram Oharan Pitter (with kim Babas 
Ram Ohandra Majumdar, Dwarka Nath Ohacker- 


(3) 59 Ind, Oas.18; 23 C. 


W. N. 585; 46 0, 956, 
"T ъй; „баз, 128; 13 C. W. N, 702; 9 0. L. J. 
‚ (8) 28 Ind, Cas, 873; 19 0. ү, N. 870, і 


' (4) d 8 Camp. 513; 14 R. R, 828. 

` (5) (1884) 1 О. M. & R. 31 at p. 36; 4 Tyr. 612; 8' 
їз, J. Ex. 282; 149 E. В. 950. 

(8) 9 W. R. 582, 

(7) 3B, L. В. (App.) 119. 

(8) 58 Ind. Сав, 186. 

(9) 5 Ind. Cas, 479; 88 М. 499,7 M.L. T. 119; 
(1910) M. W. N. 221 and 280. 

(10) 25 M. 587 at p, 696,12 M. р, J. 249. 
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buity, Hemendra Nath Ben, Jyoti Prosad Parva 
dhikari and Sarat Kumar Pitter), for the 
Respondents, —I submit the сазе in Manindra 
Qhandra Nandi v. Narendra Ohandra’ Lahirt 
(1) is quite distinguishable. Here the land 
was in possession of a trespasser to the 
knowledge of both the  pirties and the 
defendant hed paid mesne profits for the 
three years at the proportionate rate, That 
amounts to aequissssnse. The settlement 
waa taken with full knowledge that the land 
was in possession of a trespasser. This 
clearly indisates an intention that the liability 
to pay rent did поё depend on the delivery 
of possession of that part of the jote. 
Further neither has there been any request 
to be put in possession. 

Babu Nagendra Nath Ghose in reply,— We 
state in the writtan statement that repeated 
reguests had bean made. This question was 
gone into by the Courts balow. 

JUDGMENT,—This appsal arises oat of 
a suit for rent. It appears that tha plaiit- 
iff purchased a jote of 244 bighas 18 
cottzs 14 chetaks at a sale for arreara of 
rent, but found that 225 béghas was in the 
possession of tha defendant and the rest ih 
the possession of one Helaluddin and others, 
He thereupon brought a suit for deslaration 
of his title to and khas possession of the 
225 and odd bighas in the possession of 
the defendant against him. The biit wats 
compromised, and under thé comproinise the 
defendant took a lease of the entire’ land 
244 bighas 18 сойаѕ 14 chittaks at w 
rent of Rs. 200 from the plaintiff from 
the year 1321 B, S. It was stated in thà 
aolenama that the defendant would pay 
mesue-profits for the 225  bighas of land 
which were in his possession for the years 
1317 to 1320 at the rate of Rs, 184 pèr 
year, that being the proportionate reit 
payable in frespest of the lands which 
were in his possession. А  ddsree was 
accordingly passed проц tha: solenama, Tt 
is found that the defendant did ndt obtain 
possession of the 19 and odd bigkas -of land 
whish were in the possession of Helaladdin, 
The Courts below held that the entire rent 
should поб be suspended and gave thb 
plaintiff а deerge for proportionate rent in 
respect of the 225 bighas in the possession 
of: the defendant, and disallowed thé rent 
for the 19 bighàs and odd which were not in 
his possession, 
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The defendant has appealed to this Oourt, 
and it is contended that the plaintiff having 
failed to deliver possession of the 19 and 
odd bighas of land, there should be suspension 
of the entire rent, 

There is no doubt that where the lessor 
has evieted the lessee from a part of the 
land demised the entire rent is suspended 
[see the cases on the point collested in 
Saroda Prasad Bhattacharjee v. Rat Man- 
motho Nath Mitter Bahadur (3)]. In the 
present case, however, there is no question 
of any eviction by the lessor or by anyone 
claiming under him or by his procurement. 
The question is whether the plaintiff not 
having delivered possession of the 19 bighas 
of land whieh was in the wrongfol poases- 
sion of а · third party, the entire rent 
should be suspended. ‘That question was 
not direst]y deeided in any of the cases ‘ sited 
before us. In the-eases of Hurish Ohunder 
Kootidoo v. Mohinee Mohun Mutter (6), and 
Bullan v. Lalit Jha (7), the tenant did not 
obtain possession of the demised land at all, 
and. it was. held that he was not liable to 
pay rent.-In Naratnscwmy Naidu Garu v. 
Yerramal Ram Krihnaya (9), it was held 
that where the lessor does not put the lessee 
in possession but there is no obstruction or 
likelihood of obstruction to the lessee taking 
possession of the same, and he neither tries 
nor requests the lessor to put him in posses- 
‘sion, the lessee is bound to pay rent, In 
that case the learned Judge (sitting singly) 
observed: “ But if the land is already in 
possession of a third person to the knowledge 
both of the lessor and the lessee, I should be 
inelined to hold that it would be the duty 
of the lessor to make it possible for the 
lessee to take possession by removing the 
third person from the possession thereof, 
even though no express request for the 
purpose is made by the lessee.” The lessee 
jn that case appears not to have obtained 
possession of the land demised at al], and the 
observations were obiter. In Annada Prasad 
Mukhopadhyay, Mathura Lal Nag Masumdar(2) 
the lessee was prevented from taking possses- 
sion of а proportion of the demised land 
‘by another lessee to whom: the said portion 
was demised by a subsequgnt lease. One 
of the Judges, Ohitty, J., was of opinion 
that there was uo eviction properly so 
salled of the lessse by the landlord, while 


Vinsent, Jy, was of opinion that there was. 
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evietion of the first lessee by the sesord 
by the procurement of the Jandlord. The 
land in that case was in the Sunderbans; 
there was a dispute as to the boundaries 
of the lands let out to the two lersees 
respectively, and the landlord was found 
not to have aeted mala fide, The lessee 
(under the first lease) so far from 
repudiating the lease kept possession of 
the remaining portion and even paid rent 
subsequently to the ereation of the sesond 
lease, and it was held by both the learned 
Judges that the lessee sould not ask for 
в suspension of the whole rent: and was 
bound to pay proportionate rent. Chitty, J., 
in that ease cbserved: “It may be questioned 
how far the techrieslities to be found іп 
the English Law should ba allowed to affect 
the relations cf landlord and tenant in this 
eountry, In опе respect the  prinoipls 
underlying tbe English decisions appears 
to be inaprlieable to this present case. 
Eviction is regarded as a wrong done by ` 
the landlord to this tenant, for whieh the 
former is to be penslieed. Here not only, as 
І have said, was there no eviction properly 
so ealled, but theré is no proof of mala fides 
on the landlord's part. It may be that by a 
careless statement of boundaries in the two 
pottas lands whieh shonld be included in the 
defendant's holding are sleo included in those 
of Rasik Lal Dutta. But that is all that ean 
be alleged against the plaintiff on the facts 
of this case зв admitted and as found by the 
lower Appellate Court. I think that the 
defendant has no defence to the plaintiff's 
suit for rent.” 


In the saso of Manindra Ohandra Nandi v, 
Narendra Ohandra Lahiri (1) (which was 
between the same parties as in the present 
ease) Fletsher, J., appears to have taken a 
different view. He pointed out that the sase 
of Stokes v. Üooper (11) relied upon by Chitty, 
J., had been disapproved of in Smith v. Raleigh 
(4)and also in another case [ Reeve y. Bird(5)] 
and that in England there is no difference 
between the ease where the landlord has 
ousted the tenant from a portion of the 
holding and the case where the landlord has 
let out the property to the lessee having 
already put an earlier and prior lessee in 


(11) (1814) 3 Camp, б14 14 В, В, 829», 
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possession .of it, and referred to the case of 
Neale v. Mockeneie (12). 

Those eases, howevar, sre distinguishable 
from the present, as the lessee in those cases 
eould not obtain possession, пог sould ths 
lessor deliver possession by reason -of 
the lessor having granted а lease in 
favour of a third person in raspast of a 
portion of the land demised to the leases in 
question. The defendant in the present sase 
pleaded that the plaintiff was in possession 
of the 19 bighas by letting out the same to 
Helaluddin. That oase has not been acsepted 
by the Oourts balow. The learned Vakil for 
the appellant, however, referred to a passage in 


Halsbury’s Laws of England, Volame XVIII, 


page 485 where it is stated: “where.part of the 
premises is held by а third person rightfully 
claiming under a title ‘adverse to the lessor, 
so that the lessee cannot obtain possession, 
the result is the same as in the ease of 
unlawful evietion by tha lessor, and no part 
of the rent is recoverable.” [Holgate v. Kay 
(13) ]. Referense was also made to sestion 105 
(b) of the Transfer of Property Act whieh pro- 
vides that, in the absence of a eontract to the 
eonirary; the lessor is bound on the lessee's 
request. tó, put him in possession of the prop- 
erty... It is pointed out that the defendant 
in the Written statement stated that he had 
requested the plaintiff to put him in posses- 
sion of the land. The question, however, does 
not'appear to have gone into in either of the 
Courts below, 

It is unnesessary im the present case to 
consider the broad question whether, ordinari- 
ly, the entire, rent should ba suspended when 
the lessor is unable to deliver possession of a 
portion of the land demised whatever might 
be the reason for his inability and whether 
the view taken by Ohitty, J., in the sase of 
Annada Prasad Mukhopadhya v. Mathura Lal 
Nag Mazumdar (2) that the English rule 
should not be applied to this eountry is 
sorrect. 

The presént case is not an ordinary case of 
settlement, where the lessor has to deliver 
possession of the land demised to the lesses. 


The defendant was already in possession . 


(though wrongful) of 225 bighas for several 
years and, as stated above, 19 bigkas of land 


(12) (1836) 1 M. & W. 7452 Gale 174 вр. J, Ex, 
288 150 E. Е, 635; 46 В. R. 478, 


. (18) (1844) 1 Oar, & Kir, 841; 70 Е, R, 800, Р 
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was at the date of the solenama, in the 
possession of Helaluddin. The solenama was 
axeanted on the 30th May, 1914 eorrespond- 
ing to the 16th Jaistha 1321 but the tenancy 
in respeat of 244 bighas was to ba operative 
retrospeatively from the beginning of 1821 2.¢., 
Ist Baisakh 1321. The defendant took & 
settlement of the entire 244 bighas though 
he was perfeatly aware that a portion of it, 
viz, 19 bighas, was in the wrongful possession 
of a third party. These indieate an intention 
that the liability of the defendant ta pay rent 
in respect of the 225 béghas whieh was in his 
possession already did not depend upon the 
delivery of possession of the 19 bzghas wien 

8 
plaintiff never put avy obstruc'ion in the 
way of defendants resovering posssssion, and 
there is no question of maia fides on the part 
of the plaintiff. We think that, in &he 
siroumstances of the ease, the Courts below 
were right in holding thatthe entire rent 
should not be suspended, and that the defend- 
ant is liable to pay proportionate rent in 
respest of the 225 bighas of land in hia 
possession. 

The appeal is acaordingly dismissed, 
party to bear his own costs. 

BN 


Each 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
co . 
Seconp Олуг, Appsat No. 325 or 1921, 
Janusry 23, 1922, 

Present: —Mr. Lyle, A. J. О. 
NIAMAT ALI—DzrieNDAWNT— 
APPELLANT 
versus 
AS HIQ AL ÍI—PEAINTIFE— 


RESPONDENT, 
Custom—Succession —Sunni Muhammadans —Wa jibe 
ul-arz, constructio? of—Oonstruction, whether may 


be influenced by principles of Muhammadan Law -= 


“Qarib,” meaning o;—Appeal, second Finding of fact 
—Pedigree, finding aa to, 


In a family of Sunni Muhammadans where succes. 
sion is regulated not by the Muhammadan Law 
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- bub by custom’as recorded in thé wajib- ul. ате, the 
` entry in that -dooument being—" aur hissa malik 
mulvaffi ka wol shakhs pawega jo qarib hai,” the 
word ' ‘qarib, 9 inthe ‘absence of words limiting the 
' guecession to relatives in the male,line only, means 
that relatives ' 'negresbin degree" - succeed, and not 
those “nearer in’ degrée through the male lino.” 
Ep. 805, col. 2.] 

Where among, Mohammadans it has been weaved 
that inheritarice is governed not.by the Muham- 
madan Law but by the custom a Court is 
not entitled to put a strained or limited 
interpretation on the words used in defining the 
custom merely because in some instances, if the 
words were interpreted in their ordinary sense, 
succession would not be in accordance with the rulé 
"of Muhammadan Law. Гр. 805, col. 2.] 

A finding of fact, such ns a pedigree set up by the 
(plaintiff which is based on evidence, cannot be 
Challenged in second appeal, [р, 805, col, 1.] 


Appeal from the deeree of the Subordinate 
Judge, Sultanpur, dated 10th August 1921, 
sonfirming with a little modification the doorga 
of the Munsif, Sultanpur, dated the 14th 
September 1920, 

Mr. Niamat Ullah, for the Appellant, 

Mr. Bisheshwar Nath Srivastava, for the 
"Respondent. 

JUDGMENT.—The suit out of whish 
this appeal arises was brought for possession 
of a half share of certain property КУ 
had belonged to one Muhammad Bakhah, B 
Sunai Muhammadan, and for Ве. 200 mesne 
profits for two years. The plaintiff's sase 
was that, on the death of Muhammad Bakhsh, 
the property devolved on his, widow,Musammat 
Abadi, for her life by virtue of a family 
eustom, that Musammat Abadi had sxesuted 
a deed of gift on the 10th of Ostober 1880 
in favour of Niamat Ali, the defendant, and 
that that deed of gift sonld have effeot only 
for the lifetime of Musammat Abadi. It was 
‘slaimed that, on the death of Musammat 


Abadi in May 1918, by virtue of the family " 
in Бёбопа appeal ad Не bests his appeal 


eustom, the nearost heirs of the husband were 
entitled to sueseed to the property and that 
daughters.and daughters’ sons were excluded, 
and the plaintiff alleged that he and one 
‘Wajid Ali were the nearest heirs to Muham< 
mad Bakhsh both aesording to the custom 
and under the Muhammadan Law,-and that 
he (the plaintiff) was entitled. to recover Posses- 
‘pion fiora the deferidaht of d опе half share in 
‘the property Bid Чо БП profits fdr the 
“previots tWò years. 
The defendant deniad the ‘pedigree put 
‘forward by the plaintiff. Hà pleaded that 
, hé hinket Was thé ‘nearest -hèit ‘of Mühkin. 
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mad Bakhsh, and that, both andér thé WUSEOrA 
and under the Mubenimadan Raw, He. wilt 
entitled to впвбевй. He further pléaded tbat 
he had béen in potiseésion of thè property 
ever binos execution бї the deed cf gift 
in 1880 and that the süit Was Darrüd by 
limitation. 
: The Court of fret instànóà Held that ths 
pedigréé set up by thé plaintiff: was proved, 
and that as Mausüinindi Abadi died fh the 
fear 1918 and the clase of dation rörd Ai 
the time of-her death the ‘shit was withia 
limitation. 16 alsd held that the- sitot Bb 
‘ap by the plaintif was proved and that the 
plaintiff Was entitled undér- that, ‘sustoin to @ 
half share in‘’the property. Ýt ave ‘tha 
plaintiff a desree: for possossidn of à Hif 
Eharé ard for Rs. 70 ‘mbine profits and 
dismibeed the rést‘of tha elaim. : 
From this ‘decision thé -deféndant appealed 
‘and it was urgéd that the pedigrée pu it for- 
Ward by the plaintif® was üot proved, that 
the Court of first instance had wrong gly 
‘interpreted the village wajtb-ul-ars, that ү 
іш was titie-barred, and that thé plain | 
Was not entitled to possdssidn of à halt ә 
їп the proparty òr to mesna profits. 
Jower Appellate ‘Court has found: I D 
"guit is not barred ‘by limitation, 't at the 
‘pedigree put, forward . by ‘the plaintiit dà 
established ‘and under the биво "tha РИНЕ 
‘is entitled to a half share ih thé property 
With the exéeption dof а house whieh Wes Hot 
proved to have belonged to Mihaia 
‘Bakhsh. Tha lower Appellate Oóurt held 
‘that all the oral evidénse rélative to ҰН 
alleged oüstor whs valuéléss arid адай. з j 
finding ёв to the cübtom ‘solely on iH 
‘entry relating to tha ®ustom in tha Wajib- 
ав, 


The defendant has some to this Ой 


‘on two grounds, frst, that ths Wedigres Bet 
up by the plaintiff ‘has Hob ‘bean provod, 
and, sesondly, that the lower Appellate "Oo 
‘has wrongly interpreted the entry id ‘the 
"bajib-ul.ars ‘relating ‘to, “the olain t 
&dmits that Мина? Abadi had UB à 
Jife-intérest and that ubbession tò the 6 А а 
ДӨҢ by Маайа Bakhah is governed il 
by the ordinary гај of Muhammbdan Шай 
but by the custom set forth in the wajib- 
ul-arz but he, contends that,  gësordióg to 
that eustom, he айа He aie à is ата tà 
sueceed. SOUS 


Va), LXVII] 
NIAMAT ALI 6, ASHIQ ALI. 


- The, Gading `of- boh the Qparte, below 
that the, padiaree sek up by the plaintif 
has been established і. рахе. finding of 
fasi based on exidencs.and, eanpot-ba digpnt- 
в in gagong appeal. That pedigre, so 
far op it affeets, the partiga, is ав. followg :— 











' HABIB ULLAH 
Eee f | NES a) | 
Ayab АН Ghulam Ali Badar Ali, 
Баар. АН Yusuf АН 
| Nisar Ahmad—=Musammat Rehebzadi 
t 
Abdul Ghant 
Ashiq Ali, 
(plaintiff.) 
t x 
JT c e 
Mud Dan Bibi. Ulfgb Bibi Muhammad 
Rabalzadis NA MEE. s 
` Niamat Ali, , =Musammat 
r ' ' (defendant,) Abadi. 


% will be seen from this pedigree that the 
defendant. is the son of Muhammad Bakhah's 
aiptéx, while the plaintif is tha great- 
, great-great: grandson of Muhammad Bakhah's 
great-grandfather, that is, he is in the eighth 
degree, 
words, used. in the -warth.ul-are. on whish 
‘both: the parties rely are ag followa:— 

‘aur, hisa. malik, тйрй ka woh shakhs pawega 
ip, «0, hoga.” The learned Counsel for 
the defendant-appelant argues that, even 
thongb. the pedigree pni forward by the 
ginfiff-respondent: be assepiedi as eorresk, 
his ielient must be hald to be * garib " аз 
ageinsh the plaintiff, the word “qarib ? 
MIANN nearest in degree. Бог the 
plainfiff-respondent, on the other hand, it 
$m uxged: that the word '5 garib ” must be 
-intarpreted аз meaning nearest in degree 
: әз the male line. In this sonnestion, 
ik ig ,diffianlt to. understand the reasoning 
of the, learned, Subordinate Jadge. He says: 
i^ М. has baen contended before ma that the 
word ‘qarib’ does not mean to inslude. the 
deeceddants of a common anaestor. ‘I do 
gob. sap. that this «ontention has any forse. 
Fhe. word qusíb, used without any restrie- 
Мору shonld ‘be interpreted: in its widest 
meaning, and ib does mean that descendants 
gf acdommon. nneesbor were meant. » Yeh 
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‘the learned Sibordinate. Judge goes ou ёс 
hold that the plaintiff bas а better title 
than the. defendant under the, sustom вв 
reeorded in the wgjib-ul ау? and, in soming 
to that -desision, he appears to havea baen in- 
- flueneed by the fact that, under the ordinary 
Muhammadan law, the plaintiff would be 
entitled to succeed: йв 9, residuary in profer- 
enca to the defendant who is merely one 
of the distant kindred, I agree with the 
` remark of the learned Subordinate Judge 
that as the word “garib” stands alone it 
must be interpreted. іп. its widest sense, that 
-ia near in degree, and we are nob entitled 
tp „restrict its meaning and interpret ib as 
‘meaning near in degree through the male 
ine. Nor do I think, where it has been 
proved that - inheritance is governed not by 
the Muhammadan Law but by the custom, wa 
‘gre entitled to put à strained or limited inter- 
_ pretation on the, words used: in defining the 
.qustom merely besause. in some instanaes, if 
the words wera interpreted in their ordinary 
“genase, succession would not bein ascordanse 
with the rule of Muhammadan Law. An 
-exatmination of · this wajib-ul arz shows that 
ба ів family, there are many customs 
whieh eannot be resonoiled with the. Muham- 
madan Law: for example, there is & 
austom of adoption, there iş a custom by 
whieh a widow takes 8 life-estate and 


there is а custom by, whieh daughters 
are exeluded. from inheritansee in 
the  presense of sons. If seems to me 


‘that, had 16 been the intention to record 
а castom by whieh relatives in the male 
line only were entitled .to восовей, the 
neeessary limiting words wonld have been 
plaesd in the wüiib-ul«are. As thora ara 
no sush words, . wA must, interpret the 
word: "garib" in its widest gense as “nearest 
in degree” and the defendant is eertainly 
much. nearer’ in degree to Muhammad 
Bukhsh than the plaintiff, 

The result is, that the appeal is allowed, 
the desres of the lower Anpellata Court 
is set aside and the plaintiff's suit will 
stand dismissed with costs in all Oourts, 
с.к GN. E. : 

: т Appeal allowed, — 


LU 
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MANGULAL 0, NANET, 
NAGPUR JUDICIAL COMMISSIONER'S 
COURT. : 
ivir Revision No. 81 or 1921. 
September 3, 192]. : 
Present: —Sir Henry Drake. Brockman, 
i 2 Kr., J. C. . 
. MANGULAL-— APPLICANT 
. versus 
Musammat NANHI—Now- ÀPPLICANT. 
Minor, liability of—Guardian acting bona fide for 
his interest—Vendor and purchaser—Default by pur- 
chaser—Deposit, retention of, by vendor. 


A minor is bound by the act of his guardian 

done bona fide and for his benefit in the manage- 
. ment of his estate. [р. 807, col. 1.] 

Seth Ghasiram v, Musammat Binia, 1 N. L, R. бё, 
referred to. 

"Where a contract goes off by default of the pur- 
chaser, the vendor is entitled to retain the deposit, 
[p..807, col. 2.] . 

Natesa Atyar v. Appavu Padayachi, 19 Ind, Oas. 462; 
38-М, 178; (1918) M. W. N. 841; 24 M. L, J. 488; 18 
M. L. T. 891 and Bishan Chand ү, Radha Kishan Das, 
19 А, 489; A, W. М. (1897128; 9 Ind, Deo. (м. в.) 816, 
referred to, 

In this case the vendor was allowed to retain a 
deposit which amounted to Rs, 240 out of -the total 
price fixed of Rs, 800. 

Application for revision of an order of the 
District Judge, 'Saugor, dated the 4th 


Desember 1920. 
Mr, S. B. Gokhale, for the Applicant. 
Mesers, G. L. Subhedar, and К, V. Deoskar, 
for the Non- Applicants, 
 ORDER.—The facts of this case may be 


briefly stated as ‘follows, The plaintiff 
. Nanhi with her two sone,  Haziralal 


and Gorelal, of whom the latter’ is 
still a minor, owned a part of certain pre- 
mises in Movza‘Gadola, the rest of whieh 
belongs to the minor Dhannalal, the son of 


Nanhi's deeeased-brother Motilal. Dhannalal 


lives st Khurai, five miles from Gadola, with 
his paternal unele Mangulel who ‘is his 
natural guardian. Dhannalal was only. six 
years old when the suit was filed in March 
1920, .Early in 1917 Mangnlal decided to 
sell Dhannalal's part ofthe premises as the 
minor did not require it, A purchaser was 
found for Rs. 240 in one Khushalehand, but 
before the sale could be completed Musammmat 
Nanhi and Haziralal deposited Rs. 240 with 
Mangulal on the understanding that Dhanna- 
Jal's house would be sold to them and Gorelal 
for Rs. 300 if Khusbalehand could be indueed 
to relinquish his claim. Khushalehand on 
being approached agreed to relinqnish his 
right, but the plaintiffs did not sarry out the 
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‘bargain, The suit was brought to resover the 


sum deposited with interest on the ground 
that there was no binding agreement. on the 
plaintiffs’ part to purebase the house and that, 
even if suek an agreement was reaehed, it 
sould not be enforsed by either side beeause 
the plaintiff Gorelal and the defendant 
Dhannalal are both minors, © 

The Trial Judge held that there was a 
binding agreement by the plaintiffs to buy 
the house for Re. 300 and that the plaintiffs 
eould not claim refund of their deposit in the 
absense of anything to show that the minor 
defendant's guardian was пітір to execute 
the necessary conveyanse. 

The plaintiffs appealed to the District 
Court whieh held ‘that the plaintiffs’ agree- 
ment to buy was void and unenforeeable. 
The reasons given for this view are, firstly, 
that the defendant Dhannalal and the plaintiff 
Gorelal are minors, во that, by reason of 
sestion 10, Indian Oontract Aet, the agree. 
ment does not amount to a contrast, and, 
second, that there being no mutuality between 
the parties the sontraet is unenforceable and, 
therefore, void. It was further held that 
Mangulal who received the money: and sub. 
sequently transferred it to the sredit of his 
ward Dhannalal, must re-pay it bnt without 
interest. ; 

Mangulal has applied to this Court in 
revision sand at his request his plaee as 
Dhannalal’s guardian ad litem has been taken 
by Musammat Kesar, & sister of Dhannalal’s 
father. It is urged on behalf of the applieant 
that seetion 10, Indian Ccntract Aet, has no 
application, inasmush as the agreement was 
made not with the minor defendant but with 
his ‘natural guardian, while Haziralal ав 
Gorelal’s adult brother was competent to aet 
for bim so as to bind him by the transaetion, 
For the plaintiffs, on the other hand, it is 
eontended that the decision. of the District 
Court really rested upon the view 
that the agreement between * the parties 
did not amount to а contract, and that, even 
if the Distriet Judge was wrong in his appli- 
cation of section 10, Indian Oontraet Ast, thia 
Court is powerless to interfere. ' ý 

It is eertainly difficult to understand- why 
section 10, Indian Contraot Aet, was eited 
at all, for the lower Appellate Court went on 
to treat the agreement as ‘a contract whieh 
it then pronounsed to be void because neither 
aide sould in its opinion claim spesifio рег» 
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formanss, In my opinion the District Jadge 
aeted with material irregularity in assuming 
‘that Dhannalal himself made the agreement, 
the obvious fast baing that it was made by 
hia natural guardian on his behalf and unter 
.sircumatanees whieh show that the minor was 
to be benefited, The plaintiffs were willing 
to pay Rs. 60 more than Khushalchand ani а 
„period of 12 years at least will have to elapse 
before Dhannalal ean require & house of his 
own. Moreover, it is settled law that a 
minor is bound by the aet of his guardian 
‘done bona fide aud for his benefit in the 
management of his estate. See Sath Ghastram 
v. Musammat Візма (1). Lastly, it was no part 
‘of the plaintiffa’ case that the agreemant did 
not amount'to a contrast. Tu these eironm. 
stances, I consider it open to me to interfere 
under sestion 115, Civil Procedure Code, with 
the obviously incorrect finding that thers was 
no sontraet between the parties. 

With regard to the sonclusion of the Dis- 
-tr'ot Court that the contraet between the 
‘parties was void besause there was no snch 
mutuality as would enable either side to 
enforce spesifie performance, it is urged for 
iheapplisant that the authorities c.ted by 
the Diatrist Judge, namely, Мба? v. Tajmal 
(2) and Muwliabe?: v. Garud (3) do not 
support the finding that the eon&raot was void. 
Jt is also urged that the decision of the 
Privy Council in Sarwarjan v. Pakhruildin 
Mahomed (4), sited in the Trial Judge’s 
judgment, does no more than lay down that 
a minor «annot obtain вравібе performanca of 
а eontract for the purehase of immoveab!e 
property made by his guardian on his behalf. 
For the plaintiffs it is eontended that the Dis- 
triet Court's eonclusion upon a point of law 
«annot be interfered with in revision. 

In my views the sonolusion that the con- 
tract was void merely because врэвібс per. 
formance could be obtained by neither side is 
a pure non sequitur, For reasons already 
given, the sontraet was eertainly not void; at 
moat, any conveyance exesuted under it sould 
be avoided entirely by Dhannalal or partiy 


(1) 1 N. L. В. 68. 

(3) 41 Ind. Cas.35; 13 N. L. R. 109, 

(8) 58 Ind. Сав, 65; 16 N. L, R. 149. 

(4)18Ind. Oas. 231,39 С. 282; 16 
(1912) M. W. N, 22;9 А. L. J. 33; 15 C. L. J. 69; 14 
‘Bom, L, R. 6; 21 M, L.J. 1156; 11 M. L. T. 8; 39 I. 
A, 1(P, 0), ша 
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by Gorelal on attaining majority, Eash of 
the minors was represented in the matter by 
& peraon competent to act for him, The 
applicant, as Dhannalal’s natural guardian, is 
still willing to execute a conveyance in 
favour of the plaintiffs and I agree with the 
Trial Judge in thinking thai the question 
whether specifa performanee ean be claimed 
does not really arise at all. The plaintiffs do 
not allege that the eontract for sale went off 
owing to any default by the vendor and they 
seek to ba put in the same position as if they 
were entitled to resile from the contract, a 
position for whieh no authority is eited, It 
was for the plaintiffs to tender the nesessary 
oonveyance for exseution by Dhannalal’s 
guardian and, as already stated, he is still 
willing to exesute such а docomant, Where 
а contract goss off by default of the 
purehaser, the yendor is entitled to retain 
the deposit: See Natesa Atyar v. Appavu 
Paiayachi (5), Bishan Ohand v, Radha Kishan 
Das (6) and Roshan Lal v. Delhi Oloth & 
General Mills Oompany Limited (7). Thus, 
the Wistrict Court has, іа my view, while 
professing to decide one question, decided 
quite another, there being no real conaestion 
between the two. In “Fry, on Specific 
Performance” (6th Edition, page 319). it 
is laid down on the authority of Lindly, 
O. J., in Lumley v, Ravenscroft (8), that an 
infant cannot sue because he could not be 
sued for specific performance, and at page 
400 of the same work the cases in which 
the want of mutuality may be a ground 
justifying rescission of a sontract are mention. 
ed. Those cases do not ioclude one like 
the present, nor would the plaintiffs be 
entitled to rescission under Ohapter IV of 
the Spesific Relief Act, 1877, The oircum- 
stanees in which в contract is voidable are 
given in sections 19, 19A, 39, 53 and 55 
of the indian Contract Act, and none of 
these are pleaded or proved in the present 
oase. 

My conciusion is, that the District Ооргё 
failed to deeide the real question whieh 


(5) 19 Ind, Cas. 462; 88 M. 178; (1813) M, W. N. 
841; 24 M. L. J. 488; 18 M, L. T. 891. ° 

(6) 19 A. 459; A. W. N. (1897) 128; 9 Ind. Deo, 
(x. в.) 316, 
- (7) Ч Ind. Cas, 794; 38 A. 160,7. A. L.J, 1019. a 

(8) (1895) 1 Q. B. 683 at p. 684; 64 L, J. Q. B. 441. 
14 B. 847; 72 L. 1,4982; 43 W. B. 584 59 J, Р, 277 
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‘prose. for decision and that, with referense 
to that question the plaintiffs have no ease. 
-The deeree of the lower Appellate Court is, 
‘therefore, get, aside and that of the First 
Oourt digmigsing the suit is restored. The 
plaintiffs will pay all the costs throughout. 
І allow Rs. 16 for the hearing in this 
QOonrt, No separate costs will be allowed 
for. the non appligant Dhannalal ia this 
QOpurt, he having made common cause with 
the applicant, 


х. Ip Decree set aride. 
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OUDH JUDICIAL COMMISSIONER’S 
Sos COURT. | 
Sgconp Orvin AprzAu No. 316 or 1921, 
SA February 15, 1922, 
e „Present :— Pandit Kanhaiya Lal, J. C, 
SAT DEO-—DEFRNDANT—ÅPPELLANT 
| corsus 
JAI NATH AND OTEERS—PLAINTIFFS 
—- RESPONDENTS, ` 
Landlord ani tenani—Biswi mortgage—Right of 
redemplion, extinction of—Roramsana rent, recovery, 
of—Pqvamsang rent, what is—BSuit for recovery 
aphether lieg in Revenue Oourt—Revenue Court— 
‘Prelusive jurisdiction—Decision, whether assailable in 
Civil Oourt—Hindu Law—Joint family—Manager, 
whether sufficient party in proceeding against fumily, 


: Where land held by a tenant is mortgaged to 
him "by the proprietor in consideration of &' sum 
‘pf ‘money, it is nob unusual for the tenant {0 
‘appropriate & portion of the rent, for which he 
was originally liable, towards interest due on his 
loa and to.pay the balance to the, mortgagor, Візші 
ete name usually given in Eastern Oudh to such 
mortgages of land in sub-tenure, The sum represent- 
ing the difference between the full rent. and the 
interest. of the money advanced, which is still pay. 
hle to the mortgagor landlord, is called paramsana, 

, 810, col. 1, 

Pi he extinction of the right of redemption of a 
morbgage of this kind does not destroy the right of 
the. mortgagor or of hjs successor to claim the 
рататѕата as rent, because the paramsana does 
not fall within the rights to which the mortgagee 
js entitled. It is payable to the mortgagor irres- 
pectáve. of the mortgaga on account of, the extra 
profits which the mortgagee derives from the 
oconpation, of the mortgaged property. A decree 
for arrears of this paramsana can be execntod 
againsp the mortgagee-tenant even after: the land. 
lord hag lost the right to redeem ;the mortgage 
$self. Гр, 810, col, 2]. E ә 
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А suit [for arrears of paramsang rent lies ina 
Court of Revenue under section 108, clause (3) of 
the Oudh Rent Act in the same way asa suit for 
arrears of rent of any other kind pgyable in reqpect 


. of a cultivatory holding. [p. 81), col, 1. 


A suit fora declaration that the decree of 
Revenue Court in a matter in which that Court 
had exclusive jurisdiction is void and ineffeotual is 
nob maintainable in the Civil Ооцгі on the bare 
ground that the proceedings in thaf -Court were 
contrary to law. [р. 811, col. 2] | ў 

Rai Krishen Chand v. Mahadeo Singh, A.W. М. 
(1901) 49and Uman Shanker v. Bhagwan Din, 8 Ind, 


. Cas, 568; 7 A. L. J. 1064, followed. 


Where the members of a joint Hindu - family, 
properly and effectively represented in a suit by the 
managing members, a Court is not bound to seb 
aside the execution proceedings, where substantial 
justice has been done, merely because every existing 
member of the family was not made a рагу to the 
suit. [p. 811, col, 2.] T ` 

Sheo Shankar Ram v. Jaddo Kunwar, 24 Ind, Cas. 
504; 86 А. 883; 18 О. W. №. £68; 16 M. L: T. 175; 
(1914) M. W. N. 598; 1 L. W, 645; 200, L. J. 282; 15 
А. L. J. 1178; 16 Bom. L. В, 810; 41 Т, A. 216, (P. G.), 
followed. р 


Appeal from a desree of the Subordinate 


‘Judge, Sultanpur, dated the 8th July 1921, 


modifying a deeree of the Mursif, Spltanpur, 
dated the 14th September 1920, Е 
Mr, Niamat Ullah, for the Appellant, 


Mr, A. P. Sen, for the Respondents, 


JUDGMENT,—This appeal ariges ant of 
a suit brought by tke plaintiffs for posger- 
cf land with masne 
prcfits. Their allegation was that the said 
plots were held by them end Adnath, the 
brotker of the plaintiff No. 1, and the father 
of plaintiffs Ncs, 3, 4 and 5,as mortgagecs, 
that the time for the redemption of the 
mortgage had expired aud thatthe, defend, 
ants Ncs. 1 ard 2,. who are.tke proprietcrs 
of tke villege in whish the diepnted plota 
are situated, wrongfully obtained a deergp 
for arrears of rent egainst them and їр 
exesution thereof brought the . mortgagee 
rights cf the plaintifis snd of defendant 
No. 4 therein totale. There was в скік 
allegaticn that the plaintiffs .Nos,1 and 2 
were minors and were represented in that 
svit by their brother Adnath, who. bad: nos 
been formally appointed their guardian ag 
litem, that Adnath had keen guilty of gross 
negligence in taking ro steps to protect 
the rights of his mincr brothera and that 
the desrce aforesaid and the sale, held. in 
execution thereof, in гөвревё of the mort- 
gagee rights, were without jurisdiction and 
nof binding on the plaintiffg. The auotjgn. 
purehaser is the defendant No. 3 who ig 


` 
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alleged to have ejgated the plaintiffs from 
the disputed plotg in February 1919. 

he -agit was resisted on varions grounds. 
The, Courts balow found in favopr of the 
plaintiffs and desreed the claim for porses- 
gion of а 11-12ths share in the plots in 
anit and for Rg. 150 damages. The Court 
gf firsb ingtance had passed a degree for 
lamagss ав against the defendants Nog, 1 
to 3 but the lower. Appellate Court exempt- 
ed the defendant No. 3 from liability. 

The plots m dispnte were originally in 
the. quitivation of. Chaudhri, the. graat- 
grand-father of the plaintiffs Nos. 1 and 2, 
and. of Adnath, the father ofthe plaintiffs 
Nos. 3,4 and 5. At some time, long before 
the annexation of Oudh, they bad been mort. 
gaged by the then proprietor of the village 
in which they are situated, with the predeaos- 
Bor-in-tille of Obandhari for в sum of 
Rs, 50.4-0, At the time of the first Regular 
Settlement, whieh took plasein 1274 Fasli, 
Ohaudbari was entered as holding tha said 
plots, on в rentalof Ra. 23 per year (Exe 
hibit ВА), In 1874 Umresh Singh, the then 
proprietor of the village, issued a notise of 
eiesiment against Chaudhari who aontested 
ita validity on the ground that he wasa 
.morigageg. He tgid at the time that he held 

nr. mortgage-deeds for an aggregate sum 
of Rg, 50-4-0 in his possession, ranging from 
the geara 1804 to 1816 Sambat, that ha wag 
in possession of 10 bighas 8 biswas of land 
rented at Ба. 23-12-0 in that eapasity, that 
‘he had sonstrusted six wells thereon at a 
cost nf Rs, 550 and that he was not liable 
tọ ajeetment (Exhibit 1). His claim wag 
degreed on the 7th August 1879 and the 
notise of ejectment was eanselled (Exhibit 
4). The name of Chandhari, however, still 
.sontinued to, bg regorded as a tenant of the 
disputed plots, In fact, in the year 1299 
Fasli he was resorded as holding 10 bighas 
8 biswas 10 biswansis of culturable, and 13 
biswas of non-cultursble land, rented 9 


Ба, 18.6 0, out of whieh а portion kad’ 


been paid by him in that very yaar (Exhibits 
.B$ and B6), 

In, 1898 when the new Settlement opexa- 
Нора were in progress Chaudhari made an 
applisation, stating that he was an old Biawi- 
дат ip respeot of 11 bighas 9 biswas of 


land rented af Rs. 17.9.3 and that he’ 


might ke resprded as the holder of that 
Bin in the Settlement papers (Exhibit 5), 
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Gauri Shanker, the general agent of Ugrasan 
Singh, the proprigtor.ofthe village, appeared 
and stated that the said land, measoring 
11 bjghas 9 bisugs and rented at Rs. 17.9, 3; 
had been mortgaged by the previong. proe 
pripfor with the then applieant who waa in 
possession and that he had no objenkion to 
bis name being entered as. a mortgages 
(Exhibit Bl). Obgudhari made а mimiler 
statement, admitting that 11 bighas 9 biswag 
of lgnd aforesaid, rented at Rs, 17.9.3, wag, 
Qiswi land in his possession.from a long time 
and that he might be entered as. moxtgagea 
(Exhibit B2). An order was passed aseord- 
ingly on the 19th Oetober 1893, directing 
an entry of the mortgage to be made, aa 
desired by the parties (Exhibit B3) 
Ugrasen Singh was, therefore, resorded: ag 
the mortgagor and Ohandhari as the mort- 
gages (Exhibit 9). 

After the death of Chaudhari an appligas, 
tion was made by.Behari Pande and Qhand- 
riga, who had sneacaded to the rights of 
Ugrasen Singh, for the eorrestion of tha 
entry in the revenue papere, stating tha 
Adnath was only an ordinary tenant of tha 
disputed land and that he was improperly 
reeorded as a mortgagee. This application 
was rejeefed on the 10th Augnst 1914 
(Exhibit 16). A enit was then filed by, 
Behari Pande and Ohgndrika for a deslarga, 
tion that the preseut plaintifs and, the, 
defendant No. 4 did not hold any morigagee 
rights in the disputed land. That anit was 
dismissed and it was heldthat tbongh tha 
original deeds of mortgage were not forthe 
coming and the terms thereof had nok bean 
proved the then defendants had asquiped 
right to hold the plots in question as. morte 
gageos by resson of their adverse poasgssion 
ofsueh limited interest ginea 1879 (Exhibits 
10 to 15). pn 

A suit for arrears of rent was. thereaft 
filed by Behari and Ohandrika against the 
present plaintiffs Nos, land 2 and Adnath, 
their brother, for the rasovery of arrears. of 
rent for 1322 to 1324 Fasli which wag dearead 
ea partes’ by the Revenne Court, In that 
snit the present plaintifis Nos. l and y 
wers dessribed as minors under the guardians, 
ship of their brother, Adnath, bnt mo 
formal application was made for the appoings 
ment of Adnath as their guardian ad litem. Tay 
the plaint it was stated that the present plains 
tiffa Nog, Land 2 and the defendant No, 4 held 
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the disputed land as mortgagees and were 
liable to pay the rent slaimed. Мо defence 
was put forward on their behalf. The Оопгів 
below have treated that deeree as invalid and 
without jurisdietion, holding that the 
pleintiffs Nos. 1 and 2 were not duly 
represented by a guardian ad litem appointed 
in the manner required by law, and there was 
gross negligenee on the’ part of Adnath to 
‘protest the rights of his minor brothers. 16 
is said that the suit shonld have been 
defended by Adnath on bshalf of tke 
plaintiffs Nos, 1 and 2 on the ground that 
the mortgages had lapsed by reason of 
limitation and that the said plaintiffs could 
not have been made liable for any rent in 
view of the desision of the Civil Court in the 
previous suit. 

* Where land held by a tenant is mortgaged 
by the proprietor with ‘the tenant in 
eonsideration of money paid by ‘the latter, it 
is not unusual for the tenant to appropriate a 
portion of the rent, for which he was originally 
liable, towards interest due on his 15ап and to 
рау the balánee tothe mortgagor, Biswi is 
the nàme usually given in Eastern Oudh to 
mortgages of land in sub tenure. The old 
Settlement report -of the Fyzibad Distriet 
states that, "when a whole village or an 
entire share was mortgaged under the nitive 
rule it was usual for the mortgagee to 
obtain: both possession of the land and 
engagement with the Government, Osea. 
sionally, however, the mortgagee obtained 
possession only withont direct engagemén‘, 
and in sueh cases, after deducting his in- 
terest from the assumed rental, he paid 
the estimated -differense in the shape of 
в quit rent to the mortgagor under 
the name of paramsina.' The tenure, 80 
formed, was salled biew and the holder 
a biswidar, In the ease of land less in extent 
than an entire share of a village, sueh 
holding under the Native Government always 
remained attashed to the parent village, The 
gross rental of the mortgaged lands was esti- 
` mated at the time of the transastion, The 
interest of the loan was then dedueted from the 
amount so formed and the difference, salled 
paramsana, was the quit rent to be paid by 
the mortgages tothe mortgagor.” Lieutenant 
Qolone] MacAndrew similarly describes 
biswi as a mortgages by a proprietor to a 
evltivatir of the latter’s holding for a sum 
of müney paid. down, reserving a low- rent 
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representing the differenos between the full 
rent and the interest on the money, gsneral- 
ly known as paramsana (MacAndréw's Some 
Revenue Matters, page 39). Sykes discusses 
the same and dessribes биш: as a kind of 
uuder.proprietary tenure arising out of a 
special class of mortgage by the proprietor to 
& eultivator of the latter's holding fora sum 
of money paid down, for whieh a low rent, 
called paramsana, is generally reserved to the 
mortgagor (Chhail Bihari ` арк Talaqdari 
Law of Oadh, Seeond Edition, page 210), 

It is unneceBsary to consider whether on 
the expiry of the period of -limitation for the 
redemption of sueh a mortgage, the biswi 
right besomes an under-proprietary right, 
It is sufficient for the purposes of this ease to 
say that the extinction of the right of 
redemption of a mortgage of that kind does 
not destroy the right of the mortgagor or 
his sucsessor to slaim the paramsana as rent, 
beeause the paramsana does not fall within 
the rights to whieh the mortgagee is entitled. 
It is payable to the mortgagor irrespective 
of the mortgage on aseoant of the extra 
profits whish the’ mortgagee derives from 
the ossupation of the mortgaged property. 
Ifthe mortgage becomes irredeemable, the 
mortgagee still eontinues to be liable for the 
paramsana or quit rent, payable to the' mort- 
gagor on aseount of surplus rent of the land 
in: hig poesgssion, The decision in the 
previons suit. upheld the right of the 
dessendants of Chaudhari to hold the disputed 
land as mortgagees so long a» the mortgages 
were not redeemed. If the mortgages have 
Ъзёоте irredeemable, a matter on which no 
opinion need be expressed here, their liability 
to pay the paramsana rent to the present 
proprietors of the village, to whom the rights 
of the original mortgagor have ' passed, 
remains unaffected. In the suit filed by 


‘Chaudhari to contest the notisa of ejestment 


the land in dispute was deseribed ag biswi land 
and it was not asserted that no rent was 
In fact a rent 
of Rs. 23-12-0 was actually mentioned 
as assessed on the land from which the 
ejestment was sought to be made,’ Inthe 
proseedings which took place in 1893 


‘Chaudhari made a statement admitting that 


he held 11 bighas 9 biswas of land rented at 
Bs, 17.9-3. 

It is suggested on behalf of the plaintiffs. 
respondents that the rent then mentiosed 
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“was the rent which Ohaudhari was entitled 
to resover from his tenants but it does not 
‘appear from the revenue papers that the 
‘land had been let out by Chaudhari or his 
descendants to other persons. A rental of 
Rs. 17-9.3 in reepeet of an area of 11 
bighas 9 biswas of land ean only be explained 
on the hypothesis that the land was held 
under a mortgage and that the rent aforeraid 
. was only the paramsana or quit.rent which 
the mortgagee was liable to pay to the 
mortgagor after appropriating the interest 
due on his mortgage money. A «tuit for 
‘arrears of paramsona rent would lie іп а 
Court of Revenue under section 108, 
clausa (2), of the Ondh Rent Act (ХХІ 
of 1886) in the same way as aauit for 
‘arrears of rent of any other kind payable in 
respeet: of a cultivatory holding, The 
plaintiffs might have acquired the rights 
-of the mortgagor qua the rights mortgaged 
on the expiry of the pericd of limitation 
preceribed for the redemption of the mort- 
gages, but qua the extra rent payable to the 
mortgagor or his successors in interest the 
'lability of the mortgagee to pay the same 
can still be enforced whether the mortgage 
has expired or not. . 

The learned Counsel for the plaintifs- 
respondents refers to the decision in tke 
previons enit in whieh it was held that no 
‘sueh rent had aetually been received by 
'Behari and Ohandrika and sontends that the 
question of tenaney sannot now be re-opened, 
But. the only question directly and 
substant:ally in issue in the previous suit was 
whether the present p:aintiff and Adnath 
held the disputed land as mortgagees or not, 
Any ‘incidental dec'sion arrived atin that 
case, upholding their right toremain in 
possession of the said land as mortgagees, 
does not affect the right of the sucsessors 
of.the mortgagor to claim the rent, which 
was payable to the mortgagor in excess of 
the mortgage. The suit for arrears of rent 
was filed іп а Court whieh had exclusive 
jurisdietion to entertain it. There was no 
formal ‘order appointing Adnath as guardian 
ad litem of the plaintiffs. Nos, 1 and 2 but 
Adnath was the manager of the joint family 
of whish the plaintiffs were pariies, and as 
such he sufficiently represented the members 
of the family who cannot eacape their liability 
for the decree passed in that suit on the bare 
ground that no formal order of appointment 
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of Adnath as their guardian ad вт bad 
been made. In Sheo Shankar Ram v. Jaddo 
Kunwar (1) it was held that where the 
members of а joint Hinda family were 
properly and effectively represented in a suit 
by the managing members the Court was not 
bound to set aside the execution proseedings, 
where substantial justice had been done, 


merely besause every existing member of the 


family was not formally made a party to the 
suit, In Rat Krishen Ohand v. Mahadeo 


‘Singh (2) and Uman Shanker v. Bhagwan Din 


(3) it was held that a suit for а deelaration 
that the decree of the Revenue QCocrt in a 
matter in which that Court had exolusive 
jurisdist’on was void and ineffeetual was not 
maintainable in the Civil Court on the bare 
ground thatthe proceedings in that Court 
were eontrary to law. 

[Ір view of the faeta stated above, there was 
indeed по defenee open to Adnath, which 
he eould have effestively put np on behalf of 
the minore, and no grcunds for attributing 
gross negligence to him have been made out. 
The Courts below thought that Chaudhari 
held & mortgage of the entire intereat of the 
morigagor in the dispnted plots, but that 
was not really so, beenuse the subsequent 
eonduct and admissions disclosed by the 
prcesedings of 1579 and 1893 read with the 
jamaband; for 1299 Fasli show that a 
paramsana or quit rent had been recerved 


. to the mortgagor, which his suceescors were 


entitled to recover. The sale held in 
execution of the decree for arrears of rent, 
во faras it affeeted the mortgagee rights 
sold for Rs, 100 on the 20th Desember 
1918 (Exhibit Bi3) was not invalid and 
is binding on the plaintiffs! Any antecedent 


rights, proprietary ог under-proprietary, 
possessed by them will not be affected 
by it. 


The appeal is, therefore, allowed and the 
suit of the plaintiffs, ко far it affeets the 
mortgagee rights sold by  auetion and 
purchased by the defendant-appellant, will be 
dismissed with soste, throughont, 

NB ^ Appeal allowed. 


. 

(1) 24 Ind. Cas, 504; 86 А, 388; 18 C. W. N, 968; 
16 M. L, T. 176; (1914) M. W, N, 598; 1 L, W. 645; 
20 0. L, J, 282; 12 A, L. J, 1173; 16 “Bom, L. E. 810; 
41 I. A, 216 (P. C.). 

(2) A. W. N. (1901) 49. 

(8) 8 Ind. Cas. 568; 7-A, І, J; 1064, 
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? LAHORE HIGH COURT, 
` Bxcowp Отуп, Аррилї, No. 405 or 1919, 
January. 9, 1922, 
Pregent:—Mr. Justise Broadway and 
. Mr, Justica Martinean. 
JUMMA RAM-—DzrzsDANT—APPELLANT 
versus 
MUNSAB RAI—PLAINTIFF AND ANOTHER 
-DEFENDANT — Resroxpents. 
Hindu Law—Joint Jamily—Separation—Proof— 
Batention—Share specified in Will, 


n unequivocal declaration by a member of a joint 
Hindu family of his intention to be divided in 
sta js is sufficient to effect в severance of the co- 
parcenary body without an agreement between all 
the;co;pproengrs being required. 

Suraj, Narain v. Iqbal Narain, 18 Ind. Саз. 80; 85 
A. 80; 18 M. L. T.194; 17 О. W.N, 338; 11 A.L, J. 172; 
(1913) M. W. №. 183; 17 О, 1, J. 288; '24 M, L. J. 845; 
15 Eom. Р. В, 456; 16 О. O, 129; 40 I. А. 40 (Р. CJ, 
Girja Bai v. Sadashiv Dhundiraj, 87 Ind. Cas. 321; 48 
To IN. T, p W: ЇЧ. 1085; 14 A, 1. J. 822; 20 M. L. 

78; 12 N. L, R. 112; (1916) 2 M. W. N. 65; 18 Bom, 
fe 21; 4L. W, 114; 24 0. È. J. 207; 81 М.Л. 

I. À. 15 (P, G.), Stkhamani Pandithar v, 
dum Ammal, 40, Ind. Cas, 36, Sashi Bhusan 
Paniapuahi Y, Labanggbati Debya, 48 Та, Сав, 981, 

атјариті Goundan v. Pachamythu Gowndan, 45 Ind. 
Oa. 68,7 1, W. 225; 36 M, L, J. 609 and Amritrao v. 
Mukundrao, 58 Ind. Cas. 866; 15 N. L, В. 166; 13 L. 
Wh E: (P. 0.) relied upon. 
INR exer ation of B- Will by a member ofa joint 
АШУ in which he specifies his share in the 
ae ‘amily property, is sufficient to effect a 
&everance, 


~ Seaond appeal from в decree of the 
Distries Judge, Montgomery at Lahore, dated 
the: Stat Ostober 1918, varying that of the 
Senior. Subordinate J udge, First Class, Mont» 
gomery, dated the 30th April 1918, 

Таја Jagan Nath, for the Appellant, 

"br. Gokal Ohand Narang, for the Plaintiffs. 
Respondents, 


JUDGMENT. —Thg honse in dispnte be. 
longed to the plaintiff, the first defendant 
Ram, and their uncle Tabla Ram, 

дурне ч members, of а joint, Hindu family, 
Tabla, Ham died in. 1918 leaving a Will, 
had made. in 1913, begueathing 

all his es to. the plaintiff, who aogord, 
ingly. anes for possession of -&wo. thirda of 
the house, Jumma Ram maintains that the 
Jaintiff. is ,eptitled only to ‘half of the, house 
iting, the spmpetensy of Tahla Ram to 
eas Will. The Subordinate Judge 
bald that as no partition had taken placa, 
ahla Ram was,vot seompetent, to make tho 
Will, and he gave the plaintiff a deeree for 
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half of the house. On apreal the "Digtriet 
Judge has passed a dasree for tyo: sthinds 
of the house, holding that 9, dosumenk& D-1, 
exeented by the parties and Таһа Ham Qn 
the 14th June 1914, in which. it was stated 
that they had equal shares in the, honge, and 
that ons Tara Chand was appointed to, parti- 
tion the honse aesording to their shares, 
showed that from that date the joint Hindu 
family caased to exist, and that, therefore, 
Tabla Ram.had power to device his share 
to the plaintiff. Jumma Ram has preferred 
а seeond appeal to this Court, 

The learned District Judge appears, tọ, have 
overlooked the fact that the Will exegntgd 
by Tabla Ram із of an earlier. data, than 
Exhibit D-1, and was not, therefora, render- 
ed valid by the faat that the shares -of 
the members of the family were spesified 
in, the later document. Nevertheless, there 
is the fact that the . shares are spepified 
also in the Will, the, testator’s ahare 
being mentioned therein as one-third, and 
we think that this would suffice to constitute 
a separation in law, an unequivosal deojara- 
tion by a member of the o0-parcenary, | body 
of his intention to be divided in -status being 
suffisient to effest в Eeverance withont an 
agreement between all the co-parosngra being 
required, Among the authorities on this 
point there are Sókhamani Pandtihar vy. 
Ammani Ammal (1), Girja Bat ч. Sadashiv 
Dhundiraj (2), Sura) Narain v. Igbal Narain 
(3). Amritrao v, Mukundrao (4), Vanjapusi 
Qcundan v. Pachamuthu Goundan (5), and 
Bashi Bhusan Paniganahi v. Labanyabats Dehya 
(6). There having been а severanes of the 
joint status, Tahla Ram was qompetent to 
bequeath hia share in the property to the 
plaintiff, and we, therefore, affirm the deerep 
of the lower Appellate Opurt, and dismiss, the 
appeal with aos, 


Z,-K. Apr ut désmisted. ; 


(1) 40 Ind, Cas. 36. 
(2) 37-Ind. Cas. 821; 43 C. 1031; 20 C. W, N. 1085; 
14 А. L.'J. 822; 20 M. L. T. 78; 12 Ni L. R. 118; 


(1916) 2 M, W. N. 65; 18 Bom. L. В, 621; 4 L. Wp 
114; 24 О, L.J, 207831 M. 1, J. 455; 43 L A. 15 


P. С.). 
‹ (3) 18 Ind, Cas. 80; 85 А, 80; 13 M. L. T, 194; 17 C. 
W. М. 383; 11A. L. J. 172; (1918) М. W:N, 188; F7 
C. L.J. 288; 24 M. I, J. 346; 15 Bom; L, В. 456; 16 
O. C, 129: 40 I. A. 40. (P, O.). 

KON 53 İnd, Сав, 866; 15 N, L, В, 165,.18-L. W, 112, 


(5) Б Ind. Cas, 62; 7 T, W, 225 35 M, Ln J. 609, 
(6) 43 Ind, Саз, 981, . . 
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OALGUTTA HIGH OOURT. 
Litiirers Ратевт Apparat No, 78 оғ 1920. 
February 10, 1922. 

Present :—Jastice Sir Asutosh Mookerjee, KT., 
. and Mr. Justiss Gaming. | 
RAJENDRA NARAIN MAZUMDAR 

“OHOUDHURY AND OTHERS—PLAINTIFFS— 

APPELLANTS 
versus 
^ hal KALIM AND OTHERj—DEFENDANTS 
— RESPONDENTS, 

‚ вуй Тейатсу Act (VIII of 1888), s. 100, appli. 
talion of—Defence to suit or application, whether 
barred.. 

Wéötion 109 of the Bengal Tenancy Act bars the 
entertainment of an application or a suit in respect 
of any matter which is or has been the subject of a 
proceeding under seotions 105 to 108 of the Act, and 
not the entertainment of a defence to an application 
or à duit. Tp. B14, col, 1.] 

Apurba Krishna Roy v. Suama Charan Pramanik, 
54 Ind. Cas. 952; 240, W. N, 223, distinguished, 


Letters Patent Appeal against в deeree 
of Mr. Justise Panton, dated the 18th August 
1920, in Appeal from Appellate Desree 
No. 121 of 1919. 

FACTS appear from the judgment, 

Babu Bankim Chandra Mukerjee, for Babu 
Kalikinkar Ohahravartiy, for the Appellants. 
—The plaintiffs are the appellants. The 
appeal arises out of a suit for rent, at the 
rate of Ва. 22-1-0 per year. The defence was 
that rent was payable at the rate of Rs. 12.2, 
All the Courts desresd the suit at the 
admitted rate, The question now is whether 
the tenants are entitled to dispute the rate 
oldinied hich was also settled in a pracsed- 
ing under sestion 105, Bengal Tenaney Act. 
I submit thas decision would opsrate as 
ves judieata, Ssstión 109, Bangal Tenaney Aet, 
would apply. The dats of the institntion of 
that proeseding із. to be taken into ascount 


and not the date of the judgment.  Hsfers to 
Apurba Krishna Roy v. Syama Оћатап 
Práinanik (1). 

. Babu Annada Oharan Karkoon, for the 


Ravpondent, -was not eslled upon to reply. 

JU DGMENT.—This is an appeal under 
lure 15 of the Listter& Patent from tha 
judgment of Mr. Justice Panton in а suit 
for Tésovory of arrears of rent. 

‘hie Фаіны Slaimed rent at tha rate of 
Rs. 5. 1; per yó&rin теврев& of four years from 
Яне 14th April 1913 to the 13th April 1917. 
‘Thb.défendants pleaded that rent was payable 

(1) B4 Ind, Cas, 952; 24 О, W. N, 298, 
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Tha anit 
was instituted on the 2156 April 1917 and 
was desided by the Firat Court on the léth 
April 1918. . The claim of the plaintiffs was 
founded upon a kabuliyat exesuted "by ‘the 
predesessors of the defendants on the 19th 
April 1894. The rent payable theréüüdüt 
was that claimed in the suit. The 
defendants sontended that the kabüliyat Wk 
in eontravention of section 29 (b) of the 
Bengal Tenaney Aet, The Trial Coat} held 
that the defendants had succossfally provéd 
by the produstion of Road-Oses Return Bled 
by the landlords on the 26th May 1885 that 
the rent was originally fixed at the rated? 
Bs. 12-2, Oonsequently, thera was, gri 
facie, an increase of Rs. 9.15 by means of the 
sontract of the 19th April 1894. This wwe 
plainly in eontravention of section 29, Ta 
these ciraumstanees, from the 'desision Sl 
this Court in the ease of Manindra Ohandra 
Nandi v. Upendra Ohandra Hazra (2), Ñ 
followed that asthe previous rent of tha 
tenant had been proved, it was for the 
plaintiffs to justify the ‘enhancement of the 
rent elaimed whish was obviously in eresia 
of the enhansement allowed by the Sththtè. 
The plaintiffs tried to discharge this Бадә 
by the allegation that atthe time of ike 
exeoübion of the kabuliyat it was disyoterüd 
that the defendants wére in oaeupation at 
exeess lands, Ваё this was not dxtablishea 
to the satisfaction of the Trial Judge who 
consequently held that the rent as fixdd їй 
the kabuléyat was not recoverable. Tha 
plaintiffs, however, eontended that they Wea 
entitled to thè benefit of a dévision indir 
gestion 105 of the Bengal Tenaney Аҹ 
which had bsen pronouncad on the 18th 
September 1917 subsequent to tha inatitufitn 
of this suit for arrears of rent and before tha 
trial thereof. This eontention was overs 
ruled and the rent was deereed at the rata 
admitted by the defendants, On s&ppésl . 
to the Subordinate Judga the devision 
of the Primary Court was affirméd ‘and Ме. 
Justics Panton has sonfirmed the detitea de 
the Subordinate Judge. 

In this’ Oourt the substantial contention 
on behalf of the, plaintiff. appellant is thi, 
by virtue of sestion 109, it isnot diet te 
the tenants to eonfend, ‘onfrary th Úire 


~ (2) 2 Ind, Cas, 828; 36 С, 004; 9 O. L. J, 343, ' 
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decision in the proceeding under section 105, 


that the rent was payable, not atthe rate 
of Ra, 22-1 bit at the rate of Rs. 12 2. In 
support of this proposition reliansa has been 
placad upon the decision of this Oourt in 
the sase of Apurba Krishna Roy v. Syama 
Oharan Pramanik (1), We are of opinion 
that this eontention cannot be supported, 
however mush the plain language of seotion 
109 may be strained. 

Section 10) is in the following terms: 
"Subject to the provisions of ssation 109A, a 
Civil Oourt shall not entertain any applieation 
or suit aoneerning any matter which is or 
has already been the subject of an applisation 
made, suit ‘instituted or proseedings taken 
under seotions 105 to 108 both inslusive,” 
Lat it be assumed for the moment that the 
expression “entertain an applieatiou or suit” 
includes an applisation or suit made or 
instituted before the date of the application, 
suit or ‚ procaeding under seetions 105 to 
108. It is clear that what is barred is the 
entertainment of an application or suit and 
not ће entertainment of a defence to an 
applisation or suit, In the case before us, 
if the eontention of the appellanta were to 
prevail, the Oourt would be incompetent to 
entertain their suit for rent, aud this un- 
donbtedly, is nob their objest in invoking 
the aid of seetion 109, The decision in Apurba 
Krishna Roy v. Syama Charan Pramanik (1) 
is of no assistanse to them. It was there 
ruled that seetion 109 was a barto a eivil 
suit by a person claiming a rent-free title 
when: in & proseeding under sestion 105 
the same question arose and rent was ав- 
sessed on account of the failure of the 
defendant in the prosesding under seetion 
105, to adduea evidenee in support of his 
allegation of the rent-free title. In that 
ease, the suit which was held to bs barred 
under seotion 109 had been instituted by 
the tenant ‘who had failed to adduce evi- 
dence in support of his defenes in the 
prosesdings for settlement of fair rent under 
gestion 105. In fhe present case the suit 
has been instituted by the landlord, I$ 

` is elear that the fair, rent whieh had been 
settled in the proéeeding under sestion 
105 sannot possibly have retrospestive effect. 
The rent was elaimed from the 14th April 
1913 to the 13th April 1917. The procesd- 
ing for the assessment of fair rent was 


jnetituted under sesion 105 in 1914 and 
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the desision thereunder was. pronouneed 
oa the 19th September 1917. Under sestion 
110 the rent settled by the Rovenue Offiser 
would take effest from the beginning of the 
agricultural year next after the date of the 
deeision ‘fixing the rent, that is next after 
the 19th September 1917. This could not 
alter the liability forrent already ineurred 
in respest of the period batween the 14th 
April 1913 and the 13th April 1917, We 
are slearly of opinion that the view taken 
by Mr. Justise Panton ів eorrest and his judg. 
ment must be affirmed. à 

The appeal is ascordingly dismissed with 
eosts, 


У, K. 
Appeal dismissed, 


OUDH JUDiCIAL COMMISSIONER'S 
oo 


Sgconp Огт, ApPzAL No. 281 or 1921, 
February 18, 1922, 

Present :—Mr. Daniels, А, J. О. 
MAHESH DAT—Derexpant— 
APPELLANT 
versus 
RAM ASRE лир OTHERS—PLAINTIFFÀ 
~ RESPONDENTS. 


Hindu  Law—Joint family—Alienation, invalidy. . 


suit to set aside—Mamnager, position of—Individual 
members, position of—Individual members. to sue only 
for their own shares, 


Although the manager of a joint Hindu family 
can, in the case of an alienation of the family 
property, sue to recover the entire property on 
behalf of the family, individual members of the 
family cannot claim to do so, bub сап only main- 
a a] in a sas of their own shares, Up, 816, 
col, 2. 


У ЖОМЕ M 
Vel. LXVIII] 
MABESH DAT U. RAM дади, 
Jamuna Parshad v. Ganga Pershad Singh, 19 C. 
401; 9 Ind. Dec. (N. s.) 712, referred to. 


Babu. Bhan Partab Sahi v, Babu Sudisht Narain 
* Singh, 1170, О, 15, followed. 


Sesond appeal from a desree of the Subordi- 
nate Judge, Gonda, dated the 28th May 1921, 
confirming & desree of the Probationary 
i Gonda, dated the. 15th Desember 

20. 


Mr,. Néamat Ullah, for the Appellant. 
- Mr. Ali Mohammad, for Respondent Ne. 1. 


. JUDGMENT.— Bihari, Gajadhar and Ram 
Asre were three brothers constituting 
& Hindu joint family. In 1904 Bihari was 
of age while the other two were, minors, 
On 24th May 1904 а sale-deed of the sharen 
of all three brothers was executed in: favour 
of Bhagwan Dat, father of the defendant- 
appellant Mahesh Dat, The sale.deed was 
exesuted by Bihari on his own bahalf and 
by Musammat Sukhdei as mother and guar- 
dian of the two younger bothers. 
plaintiff Ram Asre has now attained majority 
but is deaf and dumb. -Itis said that he 
besame deaf and dumb owing to an | illness 
about ten years before this suit,- The present 
suit was filed on his behalf by his unele Data 
Ram, as bis next friend, to reeover the prop- 
erty on the ground that the sale was invalid 
and without legal nesessity and that his 
mother was not entitled to execute the sale- 
deed. on his bebalf. The suit has been 


decreed by both the Courts below subject ' 


to payment of Rs, 62 whish has been found 
to be for legal nesessity. 


The defendant appeals on the ground that, 
on the findings of the Court below, the suit 
should only have been decreed for resovery 
of the plaintiff's one-third share in the prop- 
erty subject to payment of one-third of 
the amount, found to be 


pressed. 


It ia pointed out that if the suit had been, 
brought on behalf of all the members of, 


the ‘joint . family equities would have 
arisen, аё any rate, against Bihari, whieh 
do not arise against the plaintiff. Bihari, 
having exesuted the sale-deed in respeet of 
his own share at a time when he was 
poder no disability, 
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for legal 
necassity. ‚ Other grounds -of appeal ага not. 
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the share without, at any rate, refunding, 
the benefit whish he had received under the 
sale-deed. Jamuna Parshad v. Ganga Pershad 
Singh (1). In this ease ifthe other two 
brothers had attempted to join in the suit, 
limitation would have been successfully 


pleaded against them—in the ease of Bihari, 
the alienation was made nearly. 


beeause 
sixteen years before the suit and in the ease 
of Gajadhar besause he attained majority 
more than three years before thesuit was 
brought. The defendant sannot be placed 
in a worse position owing to the fast that 
against two out of three members of the 
family a slsim to resover the property has 
become time: barred. 

The ease of Babu Bhan Partab Sahi v. Babu 
Sudisht Narain Singh (2) is а direct autho- 
rity in the appellant’s favour, In that sase 
it was held that while the manager of a 
Hindu joint family ean sue to reeover the 
entire property on behalf, of the family 
individual members sannot elaim to do во 
but ean only maintain the suit in respect 
of their own shares, That case is on all fours 
with the ease now before. me. If the salse 
deed in question had been exeeuted by either 
of the defendants as manager of the family 


16 is now fully established that it would 


not bind any part of the family property 
and could not be enforced even against hia 
own share, Here, , although Bihari was 
at the time theonly adult. member of the 
family, he did not purport to exesute the 
sale.deed as manager. The sale deed 
purported to bé exesuted on- behalf of all 
the members of the joint family, the two 
younger brothers being represented by their 
mother. The rulings applieable to sales by 
the karia of the family as suoh are, theres 
fore, not applieable, As the present suit 
has been brought on behalf -of Ram Asre 
alone and a claim by the other brothers 
to recover has besome barred by time I see 
no reason for not following the Bensh ruling 
of this . Court i in ‘Babu Bhan Pariab Sai v. 
Babu Sudisht Narain Singh (2), 

1 accordingly allow the 
modify . the, lower Court's desree Љу 
giving: & decree for ‘possession of the 
plaintiff's | One third ‘share,’ only .on -payment 


appeal , and 


74 


са) 19 C. 401; 9 Ind, Deo, «c. 8.) 712, 


could not have resoyered ., (2) 1} О. 0. 16 k 


t 
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LAMOHMAN SINGH 6, SUNDAE DAS, | 
òf бнё4Һїтй of thé sum of Hs. 02; Ав  Qounseltfor tha appellant in Appeal No. 1559, 


à inbincrandum of врреа1 raised other 
Diens which have nòt béen pressed I direst 
that the parties bear their own costs in 
this Court. In the Courts below the plaint- 
iffa Will get thòir costs oh the amount 
aWaided to them, 


237 


Appeal allowed. 


LAHORE HIGH COURT. 
боир Oivi Appear No. 1559 oF 1920, 
February 9, 1921. 

Present Mr. Justieo Leblie-Jones. 

' Bhagat LACHMAN SINGH—P arstir¥ 
— APPELLANT 

; Versus 
Batu SUNDAR DAS awn oríiSks— 


(o CDEFENDAKTS— RESPONDENTS, 
Ріо Pre: eimption Act (I of 1918), в. 14— 
Mgricultural ldd in Municipality, sale of—Non- 
agriculturtst, whether can pre-empt. 


Although a non- agriculturist may buy Tand from a 
fif&ihber'of ak agriolilbural tribe without restriction 
' ina Municipality; lie cannot pre empt “a sale of 
such land. 

{Seeond appeal from а deeree of the 

District Judge, Rawalpindi, dated the 27th 

Mareh 1920, reversing that of the Sub- 
Тайне, Rawalpindi, dated the 23rd December 


cns i. L. Puri and Mr, Bishen Narain, 


for the ‘Appellant. 
' Pandit Sheo Narain, E. B. for Sandar 


ta 


Das, Respondent. 


JUDGMENT, —This judgment deals with 
бй Sidia Appeals Nos, 1559 and 2270 
of 1920.° ‘They arise Utt of & tale of agri- 
wultural land; ‘within the litita of Rawal- 
йй < *Sfunisipality, ‘by one: Nathi Khan 
Fö a oh sprieultürist, Fotr sitits for pre. 
ipptibh Were brought regarding this salb 
wd AN -fdur Were dismibsed on appeal- by 
the Distriet Judge. The present appeals 
‘are by two of the pre-emptors, and they 
are on eomiion grounds, both ‘of whish 
pave been argued only by Mr. M. L. Puri, 


Mr. Bishen Narain not arguing hia вые 
separately, А 
Only two points haye been discussed. 
In ground No. 3 of Appeal No. 1559 it is 
urged, that the lower Courts are wrong in 
holding that "Trunds," (the triba to whieh 
Nathu Khan belongs) are Rajputs. This 
ground of appeal obviously recognizes thé 
finding of the Distrist Judge that Nathu 
Khan is & member of an agricultural tribe 
as .oue of fact, Counsel for the appellant 
has, however, attempted to argue that the 
finding is uneertain besause Mr, Bird, the 
Disfrist Judge, who has a penstiant fot 
indefinite language, has remarked that “tha 
matter is not wholly clear but Nathu Khai 
appears to be a “Rajput”, but he wert 
on later to say that “the Senior Sub-Judgs 
appears to be justified in his finding” and 
there is no doubt that that is the сопе 
sion to which the Distriet Judge hiinself 
arrived although as usual helhás slóthed it 
in words indicative of hesitation, ThY 
finding is one of fact whieh eannot bë 
touched on sesond appeal nor ean Counsel 
for the appellant be allowed now tod taka 
new ground that the evidénse on which thé 

finding was based ia inadmissible. 

The sesond point is an argument tht 
esction 14 of Ast I of 1913 is of ao арр 
sation to land sold within the  Munieipal 
limite. It is urged that, as acsordihg t6 
Notifieation No. 84, dated 14th May 1908, 
passed under the Alienation of Land Ab, 
a non-agriesulfurist may buy land fiom ü 
member of an agrieultural. tribe (without 
resStrietion in в Munieipality, it is anomalous 
that a non-agrieulturist should be unable to 
pre-empt such land and that section l4. of 
the Preemption Aot must be taken to ba 
governed. by thea aforesaid notifiektion, 
Counsel for the appellant is, howevür, undbla 
to oite any authority for this propoRBitióf 
and it is not for the Oourts to go inte 
the objests of the Legislature. They are 
concerned only with what the law says 
and section 14 of the Pre-omption Aeb ia 
quite lear. | 

Both the-appeals fail and are dismisgód 
with costs. 

W.G, А. : 

Appeals disiniétéd, 


‚. Vel, LXVII] 
WARYAM SINGH 0, EMPEROR. 


‘LAHORE HIGH COURT. 
Orminat Ruvistos No. 1755 or 1921.: 
e . June 11, 1921, 

Present :— Mr. Justiae Abdul Qadir. 
WARYAM SINGH акр oraEss 
— PETITIONERS 
versus 


EMPEROR- Reseoxpesr. 

,"Penul Gode (Act XLV of 1860), s, 198—Contradic- , 
tery . statements before two Magistrates—Sanction to 
grosecute-—Pvoper" Court—Criminal Procedure Code? 
(Act. Y of 1898), s. 196, cl. У (a). 


. Where к witness makes contradictory statements 
in the Courte of two Magistrates, the Court com- 
petent to grant sanction for his prosecution under 
section J94, Penal Code, is the Cour& to which 
both the said Courts are subordinate Гр 8 S, col. · Л 

Sobha Singh v. Lal Chand, 80 P. В. 1901 Cr, 
followed, 

For the purpose of a sanction to prosecute a wit- 
ness under section 102, Penal Code, the Court of a 
Magistrate of the Second Clase, is subordinate to 
the District Magistrate and not to the Sessions 
Judge. [p 818, col 1.] 

Dina Nath v. Muhammad Abdulla, 61 Ind. Cas, 63; 
2 L. 67; 22 Or. L. J. 825, followed. 


Petition, under section 439 of Aet V of 
1898, ‘for revision of an order of the Sessions 
Judge, Jullundur, dated the 9th August 
1920. P 

Kanwar Dalip Singh, for the Petitioners. 

Mr. Oarde& Noad, Additional Government 
Advoeate, for the Respondent. 


+ JUDGMENT—A petition for revision 
has been filed 
Waryam. Singh, Ram Singh and Guraam 
Sing, praying that а eanetion for their 
proseeution under sestion 193, Indian Penal, 
Code, granted by the Sessions Judge of 
Jullandur may be revoked as having been 
tadé ‘without 'jurísdistion. The ciroum- 
stances of this oase are somewhat, рвап т 
and may bs explained at somelength, Bhag- 
wan Singh was aeaused for having caused 
the death of*bis brother Mihan Singh in a 
fight that followed an altercation batwaan 
them by hitting him on the head and leg 
with & heavy axle taken out of a wheel. 
Owing to near relationship between the 
parties, the village people first tried to hush 
up the matter and the dead body was 
specially eremated without any repor$ being 
made to the Police. A few daya later, 
however, the Polica got information and 
investigated the cage, "hoy wero told 


Ба 


© nesses of 


on behalf ef three шеп}. 
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three petitioners were eye wit- 
the osesurrense. They took the 
witnesses as well as Bhagwan Singh to an 
Honorary Magistrate, Second Class, to have 
their statements resorded, so that, on ae- 
sount of tke strong teadensy in the village 
to hush up the matter, the witnesses may 
nos deny in Court the facts they were 
raady to admit baforə the Роса. These 
statements were resorded оп 31st May 1919 
Before the Second Class Magistrate, where each 
of the three witmesses stated that he had 
saan Bhagwan Singh- striking the deseased 
with the axle. Bhagwan Singh was then 
chalanned and plased before a First Olass 
Magistrate. who resorded statements on the 
spol,’ on 24th June 1919, when the said 
three. witnesses went back on the statements 
recorded under sestion 164, Criminal Pro. 
cadure Cade, and stated that they had 
sean the tivo brothers grappling with one 
another and catehing one another by the 
hair bnt no blow with any sort of weapon 
had been struek in their presence. The pro- 
secution thus failed and Bhagwan Singh 
was discharged for want of proof. The 
Ocurt Inspeetorthenapplied to the Magistrate, 
First Class, that as eaeh of the petitioners 
had told a deliberate lie in his Oourt; 
sanction to prosecute eash one of them should 
be granted. Withont passing any order on 
the merits the Magistrate ordered on 23rd 
April 1920 that separate applieations for 
sanesion against each witness should be filed. 
The Police», instead of eomplying with this 
order, doecidad to apply for sanstion to the 
Sessions Judge, as they proposed to charge 


that the 


„ће men in the alternative for having perjured 


themselves either bafore the Sasond Olass 
Magistrate or the: First Class Magistrate: 
Applications on that basis were made to 
the Sessions Judge by tha Pablis Prosecutor: 
It was urged before him that he sould not 
grant a sanstion with regard to an offense; 
if any, committed bofore the Sseond Class 
Magistrate, as the latter was subordinate to 
the District-Magistrate, tile resognising 
the validity of this objsation, he took the view 
that ав a Second Class Magistrate was eubjost 
fo his eontrol ая? а Court of Revision, ha 
might grant the sanstion as the witnesses 
had undoubtadly perjured themselves on one 
Ocsasion or the other. Не, therefore, granted 
the sanstion asked for by his order dated 
9th August 1920, . aci 


eia 
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.'lé.is eontended in revision by K«nwsr 
Dalip Singh, on behalf of the petitionere, 
that this order was without jurisdietion. 
Reference is made to Sobha Singh v, Lal 
Chand (1) for the dicium that, where the 
gcaused made contradictory statements in 
the Courts of a First Olass Magistrate 
and. of an  Hororery Magistrate, the 
Court competent to grant sanction under 
suah oircumstanees is the Court to which both 
the said Courts are subordinate, and itis 
argued that the two Oourts in the present 
ease were not subordinate to the Sessions 
Judge. A recent ruling of this High Court, 
Dina Nath v. Muhammad Abdulla (2), is 
referred to, in which it bas teen held by a 
Division Beneh that, for granting sarction 
to prosecute, а Munsil's Court is subordinate 
to the Court of a Subordinate Judge, First 
Class, and an application for cavation has to 
ke made to the Subordinate Judge and not 
io tke District Judge. Following the 
prirciple laid down in Dina Nath v, Muham- 
mad Abdulla (2), it must le held that the 
Sessions dudge eculd not grant sanstion so 
as to cover 8n offence eommiitel in either 
of the two Covrir, as one of them was 
subordinate to. the District Magistrate and 
the other to himself. 
k I have heard the learned Government 
Advocate.on the point. He admits that 
the Sersions. Judge was probably not the 
proper authority to give the requisite 
sanction in the present case bat invites 
attention to the seriousness of the perjury 
sommiited by the petitioners in an important 
sriminal essa which renders some’ astion 
necessary against them. Mr, Dalip Singh, 
an this sonnestion, points out the possibility 
of these men not baving been real eye. 
witnesses and of there having given false 
gvidense in ; their statements under seation 
164, Oriminal Prosedure Uode and relies on 
Hmperor v. Sailendra Kumar Das Tripura 
Shankar] (8) where sanction was refused 
on the ground that a man who first told 
в lie and іп a*subsequent eontredistory 
statement told the truth, sanction should not 
be granted for his prosecation for perjury. In 
this ease, however, it is difficult to say on 


с (1) 80 P. R, 1901 Cr. 

42) 61 Ind. Cas. 63; 2 D, 67; 22 Or. L. J. 323. 
z 7 (8) 6 Ind. Cas. 476; 87 C, 618; 14 C, W. N, 767; 11 
Qr 486048, B). - 
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facts that these men made faleó statements 
before the Honorary Magistrate, in the faca 
of distinot indieations to the contrary. The 
Government Advosate points ont that subte- 
quent statements before the Magistrate, Firat 
Olass, are presumably false, Under these eir- 
sumstanser, all that I can do is to eancel 
the sanction granted by the Sessions Judge 
as not granted ascording tolaw, leaving it 
open to the Public Prosesutor to obtain а 
proper sanotion, if so advised. 


N. н, 
Petition allowed, . 


BOMBAY HIGH OOURT. 
Oximinat Arpgeat No, 855 or 1921. 
April 13, 1922, 

Present. Sir Norman Macleod,’ Kr., 
Ohief Justice, and Mr, Justica Shah, 

EMPEROR—Prosecstor ` 
+6848 
AMIRUDDIN SALEBHOY TYABJEE 
ACCUSED, Р 
Penal Code (Act XLV of 1860), ss. 116, 161, 
l107—Publhe servant—Illegal gratification—Abetment 
—Offer—Instigation—-Offering money for charities in 
which public servant interested. 


The accused called on C., a Municipal Commis- 
sioner, to express acknowledgments for the with- 
drawal of objections against a building which a 
cousin of his wished to erect. In the course of 
the conversation the aconsed enquired if he 
should put in a tender for some cement about 
which the Municipality had advertised, re- 
marking thai it was no good putting in a tender 
unless one had influence. After this the accused 
said to С. “ when shall I see you again," О replied 
that there was no need. The accused. again said, 
“shall I see you here or elsewhere " “O. said, “what 
about" Accuseds aid, "about that Rs 5,00," C. 
enquired, “what Ва 6,000." Acoused replied, “my 
cousin wishes to give you Bs. 5,000." О, became 
suspicious and called a colleague K. who was in the 
adjoining room and told him that the accused had 
offered him a bribe. The accused in the presence 
of the colleague admitted that he offeredihe money 
on behalf of his cousin. When asked to leave the 
office, the accused was profuse in his apologies and 
reluctantly withdrew The accused was charged 
under section 116, Indian Penal Oode, for the abets 
ment of an offence under section J6l, Me stated in 


el; Lx vit) 
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-his defence ibat the sum offered was for certain ' 


charities in which C. was interested, and that C. 
did not allow him to make himself clear. As a 
matter of fact О. was interested in certain charities 
and had requested many gentlemen to subscribe to 
them. "The accused was acquitted at the trial, 
The Government appealed: 

Held, per Shah, J. 11) that the appeal failed and 
the accused was rightly acquiited as the conversa- 
Lion did not amount to an offer, nor did it amount 
to an instigation within the meaning of section 107 
of the Indian Penal Code; [p 823, col 2.] 

(2, that even assuming that the words amounted 
to an instigation within the meaning of section 107 
of the Indian Penal Code the question was whether 
it was for doing anything which, if done, would be 
punishable under section 163, Indian Penal Code, 
but the sum which the cousin was to pay could have 
reference only to the objections against the build- 
ing already withdrawn and could not refer to any 
future act such as the tender with which the cousin 
had no connection; [p. 824, cols. 1 & 2.] 

(3) that although the explanation of the accused 
that the sum was meant for charities in which C. 
was interested was undoubtedly open to criticism, 
as the inference suggested by what happened at the 
interview was equivocal and the explanation put 
forward by the accused was reasonably possible, 
the theory of innocence could not be said to have 
been sufficiently  negatived by the prosecution; 
[p. 826, col. 2.] 

(4) that no inference could be drawn against the 
accused from his omission to mention that the sum 
‘was meant for charities when C. called in К. and told 
him that he had been offered a bribe asin such a 


position some persons may act with coolness while 


others may not be able to do so [p. 876, col. 2.] 

Per Macleod, O.J.—That the words “my cousin 
wishes to give you Rs. 5,000," did not legally 
amount to an offer, but they indicated a state of 
mind on the part of the cousin that, if asked, he 
might give the sum, that the words were an instiga- 
‘tion stimulating б. towards making an attempt 
to get the amount and that even if it wasassumed 
that the accused was instigating C. to get the 
sum for one of his funds, that would amount to 
xo more than a mitigation ‘of the offence since 
under section 161 gratitication was not restricted to 
pecuniary gratification or to gratiflontion estimable 
4n money. (p. 521, col. 2; p. 822, col, 1.] 

The distinction between offer and invitation to 
offer is well-recognised in the law of contract and' 
there is no reason why the same should поб ђе’ 
observed ina criminal case if the sole question is 
whether an offer has been made ornot.[p. 82), col, 1.] 

[In view of the fact that Shah, J, acquitted the 

accused, His*Lordship refrained from expressing an 
opinion on the question whether the appeal should 
be allowed or not.—Ed.] 
* Oriminal appeal by the Government of 
Bombay, from an order of acquittal passed 
by the Acting Chief Presidency Magistrate, 
‘Bombay. 


Sir Thomas Strangman, Advosate- General, 
(with him Mr, J. О. Bowen, Publie Proseous 
tor), for the Orown, 
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Мөзага, Inverarity and Jinnah, (with them 
Mr, M. B. Dave, instrusted by Massrs. Captain 
and Vaidya), for the Assusad. 


JUDGMENT. 

Moro», О, J.— T ne aseuied wai charzed 
bafore the Asting Chief Presidensy Magis- 
trate that he on or abont the l4th day of 
October 1921 at Bombiy abetted the som- 
mission by H. B. Clayton, Esquire, Manisipal 
Commissioner of Bombay, a pablia servant, of 
an offense of taking gratification, as the said 
pablis servant, other than legal remuneration, 
as a motiva for doing a future offisial ast, 
vit, giving sontrasts, punishable with im- 
prigonmant under section 161 of the Indian 
Penal Code, whioh said offence was not 
sommitted in eonsequense of the said abet- 
ment and thereby  eommitted an offenee 
punishable under sestions 116 and 161 of the 
Indian Penal Uode. 

Ths aosused was asquitted and Government 
have appeiled, 


The fasts are shortly as follows :—A eousin 
of the nesused, one Ebrahim Mahomedally, 
had submitted plans to the Manisipality for 
a building on the Qaeón's Road, to whish 
objeetions were raised. .On the 21st Septem- 
ber, ascused osxlled on ‘Mr. Olayton and 
handed him a memorandum in respest of the 
objestions. The Commissioner: sent the 
memo. to the Exesutive Engineer for report 
and on his report the objections were even- 
tually withdrawn. On the 21st September, 
the acsused had spoken to the Oommissioner 
about a tender he had made for the supply 
of sleepers in reply to an advertisement of the 
Munisipality, ‘and asked the Oommissioner 
whether the result ‘of the tenders was 
known, Asa matter-of -faet, a tender was 
sent by the aseused’s: firm’ over his signature 
on the 22nd September. On the 8th Ostober, 
a notise was zest to Ebrahim that the objes- 
tions B and О to the sorstruation ofthis 
building hud b:en waived by the -Conimia 
sioner aud he was asked to inform the aesused 
of that fact. On the 12th October, the 
acsused wrote to the Oommissioner thanking 
him for waiving the objections and asking 
him to dine at the Willingdon Sports Olub on 
any day that might suit him. On the 14th 
October, before the reply whith was endorsed 
on the letter of invitation sould be sent, the 
aesused same to see the Commissioner, | 
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give the Commissioner's ascount of the соп: 
vereation which then took plase:— 

“The accused thanked me for the souaas- 
sion I had made in respest of his cousin's 
building. He then referred to the tender he 
had put in for the alespers. І told him that 
the sontraot was not disposed of and that E 
had not seen the papers. Не then said: ‘I 
think that the Municipality is asking for 
tender for 5,000 tons cement’ or words to that 
effeet. He asked me whether it was any good 
to put ina tender for tho same. I told him 
that I would be glad if he would put in a 
tender because 4 wanted to have as many 
tenders as possible and he remarked that it 
was no gocd putting in a tender unless he 
bad influence, І remember the word ‘айа. 
ence,’ but I am not eertain whether he said 

‘unless one had influanse’ or 'unlesa I had 
inflaenos.’ 1 told him that the tenderar who 
putin a tender for sement as per British 
spveification and at the eheapast priae would 
probably get the eontrast. I expected the 
80sused to leave me at this stage and [ asked 
whether he had anything else to sey and the 
aseused said; ‘when aball I see you again! I 
told him there was no necsasity for him to aee 
те again, He said, shall i seo you hereor 
9lsewhere.' I said, ‘what about.’ He шый; 
*abent that Es. 5,000. ! I said, ‘what Ru. 5,000.’ 
He replied, ‘my cousin wishes to give you 
Rs, 5000.. I began to got suspicions about 
the asoused’s intention since he had mention- 
ed the word "inf aense, " 

Tho Qemmissicner thon galled in Mr. 
Kirpalani whe was sitting in a sereened об 
portion in the same ream and said :— 

“This gentleman has just offered mea 
bribe of Ra, 5,000',.The accused in the 
presence of Мг. Kirpalani admitted tbat 
he had offered me а sum of money on ba- 
half not of himself but of his cousin, I theh 
requested, the авапвед tc leave my office at- 
ence and never to eome back again, The 
acoused was very reluctant te do во. He 
was ргоѓпве in his apologies," 

Та thia statement to the Court the sacsused 
was asked :— 

Q. Did you in your senversation with Mr, 
Qlayton mention Rs, 5,000 Ps 
. A. Yes. 

Q. Did you offer that sum as a bribe ? 

A. No, 

Q. Do you wish to say in what sonnes- 
tion you made mention of that sum ? 
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A, That ofer was made оп, behalf of 
my eousin towards one of the funds. 

Q. Do yeu wish to eay to what funds ? 

А, I do net know to what funds the 
Commissioner was interested, bu& I thought 
the suggestion would some "Icom the side of 
the Commissioner, 

In the written statement, whieh was put 
in, the ascused said that his cousin saw 
him and exprassed his gratifieation at the 
resnii of the appeal to the Commissioner, 
Asonsed understood from him that he was 
contributing through Mr, Clayton a sum of 
Ез. 5,000 or so to some fund in whish 
Mr. Olayton might ba interested, : 

Paragraph 7 runs as follows :— 

'Y do nob remember the exact words i in 
whish I replied (to the question ‘what 
айза?) but T intended to воруоу to him 
that it wes about that sum of Hs, 5,000 
which my spusin was contributing through 
him to some fund and abouts whieh I 
bslieved that my воцвіп had spokan to or ar- 
ranged with Mc. Clayton.” 

Nows, to bribe or to attempt to briba à 
p'blie servant is only punishable under the 
Indian Penal Code es an asbetment of the 
substantive offense of а  publis servant 
asoepting or attempting to obtain an illegal 
gratification. 

Uaáer section 161 of the Indian Penal Code 
" whoever, being... publie servant, веверёв 
Sr obfains, or agrees to ascept or atternpts 
to obtain, from any person, for himself or for 
any other persos, any gratification whatever, 
other than legal remuneration, as: а motive 
or reward for doing, or forbearing fo do, 
any official ast, etc, ets, shall bs punighed 
with imprisonment...or with fine, or with 
both." Sestion 116 deals with the abetment 
of an offenses punishabla with imprison. 
ment if that offence be nob committed in 
consequence of that ahetment, 

Under section 107 а parson abets the 
doing of a thing who instigates ayy person ta 
do that thing. 

The queatian, therefars, in this sase ia 
whether the scsussd inatigated the Commis. 
sioner to attempt бо obtain an illegal grati- 
fication. 


It wes argued by the Advoaate-General 


that what the aseused said amounted to an 
offer of money as а bribe. 

The earned Magistrate also in ‘his judge 
ment appeared to think that the only ques. 


М 
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tion was whether an offer was made, or 
whether thg soused was merely making pre- 
paration to make the offer. 

I think the reel aspect ef the case has 
been obseured by the failure to observa 
that illustration (а) to sestion 116 is orly 
au example of abebment of an offenas under 
section 161. There are many other waya 
of instigating a public servant to ecmmit 
an offense under ‘sestion 161 besides by 
moans of а direat offer of a bribe. 

The words “my cousin wishes to give 
you. rupees fiva thousand " do nct legally 
amount to an offer. But they do indicate a 
state of mind on the part of the snusin that, if 
asked, he might give Ев, 5,000. The dis- 
tinetion between an offer and an invitation 
for offers to bs made is woll.reeognised in 
the law of contrast, and there is no reason 
why in & criminal case the samo distinge 
tian should пой ke observed, if the sola 
question is whether an offer has been made 
or not, 

Now, 2 person is said to intistigate another 
to anast when he actively suggests or 
stimulates him to the astby any means or 
‘language, direst or indirest, whether if 
takes the form of express solivitation or of 
hints, insinuation or encouragement : 
. 1 Russell on Crimes, page 164. Taken in con- 
nestion with what had previously ocourrad, 
the eonvaraation on the 81st September abont 
the tenders for the sleapers, the tender as- 
tually made by the avsused on 22nd Septem- 
ber, the conversation with regard to the tender 
for sement on 14th Oatoher, if cannot Бә 


denied that the words‘ my consin wishes 


to give you Res, 5,000, san prefestly fairly 
be considered as an instigaticn бо the Com- 
missioner to attempt to get the Rs, 5,000. 

But the defenec is that the Commis- 
sioner did not allow the acoused to finish 
the &entence, he wanted to add the words 

* for one of your funds,” That when Mr. 
Kirpalani was ealled in and told by the Com- 
missioner that asoused had offered в bribe, 
accused was pushed cub of the offce and was 
given по ahanee of explaining what be 
meant or of olearing up the mirunderstand- 
ing which ахове in the mind of the Com- 
missioner, besause the ecsused wrongly 
ascumed that his cousin must have spoken to 
the Commissioner abont the sum the accused 
&hought his cousin was contributing. 

This story is not borne out by the evidence 
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of the Commissioner and Mr. Kirpalani. The 
Commissioner said hs asked aseusad to repent 
his offer in the presence of Мг. Kirpalani 
and accused said he offered the money not 
on behalf of himself but on behalf of 
his cousin. He was reluetant to leave 
the office and was profuse in his apologies, 
He was пой asked in eross examination 
whether һә pushed the scoused out of 
his cffica without giving him any chanse 
of explaining what he had said. The Com. 
missioner is corrcborated by Mr. Kir- 
palani. Itis clear, thersfore, that the nesused 
had suffisient opportunity to explain, if he 
had wished to do so, that the money his 
eousin was willing to give was for one of 
the funds in whieh the Commissioner wag 
interested, and nothing would have been 
simpler than for him to say, if, as в 
mattor of fact, he was under the impression 
that his sonsin had already spoken to the 
Commissioner about sontributing Hs, 3,000 
to some fond: "Y was not suggesting that 
my cousin should give you Hs. 5000 but 
that he should contribute Ra. 5,000 'to one 
of your funds,” I have not ihe slightest 
doubt in my own mind thatat that time 
the aseused had had ne talk with his 
gouzin about suy contribution to some fund, 
and that he was not under the impression 
that his cousin hed mentioned the matter 
ta the Commissioner. His cousin had suo- 
casded in getting the objeetions to his 
building removed and unless he went into 
the witness-box to say that he intended as 
a ibauks-offering to sontribute Rs. 5,000 to 
ono of the Osmmissioner’s funds there is 
not the elizhtest reason why we should imfer — 
аф he was prepared to add another 
Rs. 5,000 to the eost of the building with. 
out апу wecessity therefor. 

On the evidense for the prosecution thera 
is a clear васо of instigation, The Commis. 
sioner was stimulated towards making an 
attempt to get Ba. 5,000, and if he sueseaded 
the acaused might hope that his tenders would 
ba eonsidered-mere favourably in competition 
with others, 

It was open to the" asaused to satisfy the 
Court by his own statement either. alone, or 
supported by evidence, that the view of the 
prosecution evidence was not the right one. 
in my opinion he has fgiled to do so, He 
has relied solely on his own statement whieh 
is entirely opposed to the evidense and the 
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But even if I 


` assume that the acensed was merely instigate 


ing. the Commissioner to make an attempt 
to, get Rs, 5,000, for one of his funde, I do 
not see bow that sould do more than mitigate 
the offenes since under section 16 1, gratifi- 
sation is not restristed to peeuniary gratifi- 
cation or to gratifieation estimable in money. 

If, during the period prescribed for the 
making of tenders in answer to his invita- 
tion, the Oommissioner was to accept or to 
attempt to obtain from the tenderers or their 
relations sums of money not for himself 
but for one of the funds in whieh he was 
interested, there can be no donbt he wonld 
be liable to be proseeuted under section 161, 
and apy tenderer who paid him money or 
offered to pay him money in these circum. 
stances, the obvious object being to induce tke 
Oommissioner to Icok favourably on his 
tender, would be guilty of abetment, 

Mr. Inverarity contended that if offering 
monies for в sharity amounted to offering a 
bribe & good many persons would be in 
jail, as many Indian Prinees and others eon- 
tributed large sums towards charities in whieh 
the Viceroy. or the Governor of a Provinee 
was interested. They did so not because 
they cared for the ebarities but becanse they 
wanted to ingratiate themselves with the 
Vieeroy or the Governor. I trust that persons 
of wealth take a higher view of their duties 
to humanity, bnt I am only eonserned with 
the ease before us, and I should be establish- 
ing a very dangerous precedent if I were 
to hold that an cficer is protested if he 


: agrees to allow his oflieial acts to be swayed 


by the motive of accepting a gratification 
to be used not for his own personal benefit 
but for some public objeet sush as charity, 
£cienee or religion, The objest of the abettor 
remains the rame, to irfluence the public 
servant in his favour. In Imperatriz v. 
Appajt (1) Jardine, J., held that the plain 
words of section 161 of the Indian Penal 
Code exeluded sush a defenee. | 

But having stated what I eonsider to be 
the Jaw in the case, and, what I eonsider to 
be the proper inferenees to be drawn from 
the ‘evidense, ib remains to be eonsidered 
whether the appeal should be allowed and 
the sesused convicted. If I had been the 
Trying Magistrate I should not have taken a 


* (1) 21 В, 517 at р, 520;711{ Ind, Deo, (n, s.) 846, 


INDIAN OASES. 


[1923 


very serious view of the conduet of the 
necused sonsidering all the sircumstanees of. 
the ease, if I had sonvisted, L should not have’ 
imposed а heavy penalty, and if it had been 
in my power I would haye disebarged the 
accused with a caution. Sitting to bear an 
appeel by Government from the order of 
sequittal, eonsidering that my brother Shah 
is not in favour of a sonvistion, I am eontenk 
to refrain from expressing an opinion which 
wonld neeessitate another hearing. I feel 
quite eure that the aeaused must bave realised, 
by this time that at the best he aeted very 
foolishly in using words which might ba 
eonstrued as an attempt to influense the 
Commissioner in his favour by suggesting 
that the Oommissioner might be able to 
secure for himself or for some charity a 
monetary advantage. If he had only been 
wiser he should have known that nothing 
sould be more likely to damage his case, 

San, J—In this case Mr, Clayton, the 
Municipal Oommissioner of Bombay, ia the 
complainant, His eomplaint wes that the 
2ccu:ed offered him a bribe of Rs, 5,000 
on the I4th October 192i in his сее, 
that the faet was admitted in thé presence 
of his Deputy, Mr. Kirpslani, and that 
tbe sesused was guilty of abetment ‘of an 
offence under section 161, punishable under 
sestions 161 and 116, Indian Penal Code. 
The ecmplainant and bis Deputy were 
examined as witnesses and а · eharge was 
framed ‘sgainst the aesured to the effeet 
that he abetted the eommission of an 
offence by a publie servant of taking grati- 
fieation in that sapaeity other than legal 
remuneration as а motive for doing a 
future offieial ast, vis, giving eontracte, 
and that as the offenae was not committed 
‘in aonsequenee of the said аре теп. his 
act was punisbsble under seetion 161 and 
116,' Indian Penal Ocde, The learned 
Ohief Presideney Magistrate «ame to the 
sonelusion that the abetment was nob proved 
as the matter had nob reasbed the stage 
of offer, that there was locus pénitentic, 
that it was not clear beyond doubt that 
the alleged offer to the public servant 
was reslly as a motive or reward for 
any official favour, and aeeordingly aequite 
ted the  sesused, . 

Tbe present appeal is preferred by tha 
Local Government against the order of 
acquittal, ? 
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It is urged on behalf of the Crown 

that what the acsused ssid to the eom. 
plainant at the interview amounted to an 
offer of Rs, 5,000 as a bribe, that whether 
it was an offer or not it amounted to 
instigating the publie servant to agree 
fo acsept or to attempt to obtain a bribe 
or rather to do something whieh, if done, 
would amount to an offence punishable 
under section 161, Indian Penal Oode, 
It is urged that in view of the proved 
eonduet of the accused there was no locue 
pinttenttce and that the instigation, however 
feeble and ineffestive, was complete. so as to 
bring the ease within the sespe of sestion 
10? (a) read with. sestion 161. 
. On bshalf of the aesused it is urged 
that there was no offer of the bribe, that 
the etatement that his eousin wanted to 
give Rs. 5,000 had really no raference to 
any future official aet, that, aeeording to 
his then knowladge, ke thought he intend. 
ed to give it as a thanks offaring to one 
of the publie charitable funds in whish 
the eomplainant was interested, that an 
innosent act of his was misinterpreted by 
.the somplainant without suffisient ground, 
. aad that owing to the somawhat unexpnst- 
ed and embarrassing position in which the 
aecussd found himself when Mr. Kirpalani 
was &uldeuly called in by the complainant 
he got eonfused and sould not explain 
what he sould have explained, if left to 
himself. Tie real nature of his statement, 
it is suggested, was misunderstood much tso 
readily, : 

I may add that it is urged on behalf 
of the Orown that the accused has addused 
no evidense in support of his statement 
made at the trial that his sousin intend. 
ed to give the sum for the benefit of 
one of the funds and that he has not 
éxamined his eousin. Од the other hand, 
it is pointed ont that it was not thought 
nesessary to.do so, that, apart from the 
evidenee of the воцвіп, there was no reason 
to distrust the explanation offered by tha 
aceused,and that his cousin can be examin- 
ed even now, if his evidenae is thought 
to be material by the Court, 

There is really no dispute as to what һаррап- 
ed in faet at the interview Бебтавп the aseused 
and the somplainant. The real dispute 
ja as to ith òfəct and as to the inten- 
fion of the aseased. I do ‘not  eonsider 
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it necessary to  resapitulate the fasts 
preseding the interview, whieh have been 
fully stated in the judgment of the lower 
Court nor do I sonsider it necossary to 
quote here the passage from ths complain. 
ant’s evidence as to the ascount of the in- 
terview. It is contained in the passage 
in the latter part of his examination in- 
shief sommencing from hia statement that, 
on the 14th Ostober, the acsused ealled 
on him in hia offise. I adopt that in its 
entirety as representing what happened 
then. This, too, has been stated with sufi- 
cien! fulness in the judgment of the 
Trial Court. Mc. Kirpalani's evidense sup- 
ports this acsount of the interview so far 
as it took place in hia presenca after he 
was c3llad in. Both the witnesses are 
agreed that the aesused was not in the 
room for more than two minutes after 
Mr. Kirpalani was called in. As regarda 
the public funds the somplainant'a statement 
із as follows :— | 

“I am interested in getting sontribations 
from persons of wealth for eertain funds. 
The fund I am partisularly responsible 
for is the Asworth Leper Asylun and I 
am the President of the Board of Minage- 
ment, I am interested in collecting sab- 
scriptions for a great many deserving 
objests, Oa esertain oceasions I hava re- 
quested some of the leading men in Bombiy 
to subscribe to a particular fond.” 
. The evilence has been fully discussed 
b:fore us, and after a careful consideration 
of the arguments and the evidence, Ї am 
unable to hold that the acquittal is wrong or 
that the aseused has been shown to be 
guilty of having instigated the complain- 
ant todo something which, if done, would 
bə punishable under section 161. 

Í shall briefly deal with tha arguments 
in the light of the evidense. , . 

It is urged that there was an offer 
of a sum of Has. 5,000 by the aseused. 
This position is taken up with reference to 
illustration (a) to sestion “116, Indian Penal 
Oode. The illustration assumes the faet of an 
offer for an improper purpose a3 stated in 
It igin dispute here, All that 
the aseused asked was as to when ha could 
вве the somplainant again and explained that 
it was with referenss to а aum of Rs. 5,000 
whioh his eousin wanted to give. I do not 
think that the eonversation amounted to aa 
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offer, I do not desire to elaborate this 
‘point as the lower Court has taken this view 
‘and as the learned Chief Justiee also takes 
the ваше view. 

It is urged, however, that whether it was 
ап offer or not, it really amounted to an 
instigation to do a thing punishable under 
woélion 161, Indian Ропа] Code, and that 
the aesüsed is guilty of sabetment. This 
argument requires a clossr examination. 
A eareful perusal of the evidenca as to the 
interview shows that the sesused inqnired 
of the complainant as to when he could be 
sees again in sonnestion with “that sum 
of Rs. 5,000," whieh the вопвіп of the 
&esudad wanted to give him. ‘In order to 
bring the sase within the ambit of the 
Penal Oode, the prosecution must show 
that this was an instigation, and, further, it 
was ah instigation to a publie servant to 
agree fo accept cr to attempt to obtain 
fřdin the asensed or his eousin for himself 
or for any other person 2$ gratiflsstion 
other than legal remuneratidi as a motive 
or gaward for doing some official ast or for 
Bhowing аву favour in the exercise of his 
official funstions. In my opinion, itis far 
from clear that this eonversation was 
really an instigation, It is not easy to 
define the word: and really it must be 
‘decided with referezca to the fasts of each 
cana whether the words used have the 
hatural  effedt— not necassarily eftesb in 
fact—of instigating a person to do that 
thing. Ido not think that without straining 
the meaning of the language used it sould 
be said that the aesused instigated the 
coniplainant to do anything. Partiaularly 
where the conversation does Hol amount to 
‘an offer thé Court should be slow to infer 
‘a sinister ptrpose from words, whish 
„90 not naturally bear that iaterpre‘ation.. 


Assuming, however, that it was instiga- 
tion within the meaning of section 107 
'(a), the question is whether it was for 
doing somethisz, whish, if done, would be 
punishable ‘under sestion 161, That ia 
really the most important question'and, in my 
‘opinion, more diffiavlé than the question 
whether the sonversation doses. amount to 
instigation ; and it may be sed at onee that 
ifthe sinister purpose of the aesused was 
clear, it might ‘inducs thé Oourt to hold 
, that there was instigétion on his part from 
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his condust and worda, whieh might not 
otherwise bear that interpretation, 

In order to appreciate this part of the 
case it must ba remembered that the 
cousin of the acoused was building a house 
on the Qanen’s Road; and that thera were 
eertain eonditions imposed by the Municipal 
Authorities, wbhieh were of a restrictiva 
nature, ‘On a representation made on, his 
behalf these conditions were dispewsed with 
by the complainant after reference to, and 
ou the ressmmendation of, the Exesutive 
Eugineer, These canditions were of à 
teshnical nature from the Munisipal point 
of view аз stated by’ the. Authorities, ‘but 
involved restristions of a subatantial eharaster 
во far as the builder was eoneerned. Thé 
removal of these restristions would naturally 
please the builder and the assused so far 
as he was intercadiag on his behalf. At 
the date of the interview this eonvossion 
wasan accomplished fact. Further, dt that 
time the sdeused had put in a tender and 
was likely to put in anether tender for 
certain contrasts: and he might expset 
offüaial favour in  reapest thereof, The 
eharge refers to a future act айй not to 
the ast slready done by the somplainant. 
Though this limitation in the sharge was 
not realised in the course of the argument 
it is as well to bear it in mind “in 
determining the intention of the абацҝ̆ай. 
The words used indieate an inquiry by 
the accused of the complainant as tò 
that sum of Rs. 5,000 whieh his cousin 
wanted to give. That might refer and 
would refer to the favour already shown 
to him, if it has any reference to any favour. 
It does not refer to the favour whish tha 
ascused might expect in respest of hig 
tenders. If the ease made in the eharga 
is to be considered, and if the future al 
із to be looked to, as stated in the eharga, 
I do not think that the converéation 
juefifies sush an inference, Of sourse, it 
is possible that! the  asausbd may have 
the рговревё ef sueh a favour in view. 
But the eomplainant did not make any 
‘further inquiry of the accused as to the 
reason why the cousin of the àséused 
wanted to give Ry, 5,000, and in thé 
absenes of any indieation to Gonnsos it 
with the fature act, Ido not think that 
any infsrenes against tho. aesused воші 
drawn, The fast that he 
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“hed -expremsed his -opinion that without 
inüuense his (or one’s) ehanse in respest 
of the tenders would not be worth 
: sonsideribg i4 nob suffisxient, in my opinion, 
sto alter the sbaracter of his statement. 
~t is not suggested that his eonsin had 
anything -to do with the tenders and it is 
- @ledr’ -that hib- -sonain was the person 
‘benefited by the restristive conditions аз to 
hia building having been removed. On 
: ithe statements made by the asensed at the 
interview the theory that his aousin may 
have thought of giving Rs, 5,000 is perfectly 
possible, and, unless by implication or in terms 
- that süggestion ean he said to be exeluded by 
ihe evidénes in the sase, I do not see 
how it could be said that the sum mentioned 
. at the interview had аву reference to any 
futuré act in respeest of whioh the charge 
is framed. 

There is a further difficulty in the way 
of thé prosecution. It is not a певеѕєату 
inferenes from the  sonversation between 
the ascused and the eomplainant that the 
‘cousin proposed to give the sum ‘for an 
. improper purpose, that is, ава motive or 
. yeward for any favour having been shown 
to him by the eomplainant in the exercise 
of his publie fnnstions. The benefit, which 
he got from the removal of the restrictions 
on his building, was substantial, and there 
is nothing unlikely in his entertaining or, 
at any rate it is well within the range of 
reasonable possibility, that he may entertain 
à desire to please the Commissioner without 
meaning to offer it as a motive or reward 
. for his official aets, If the somplainant 
had pursued the inquiry a little further 
and ascertained or elieited some further fasts 
to enable him to aseertain that it was 
really offered as a motive or reward for 
showing some official favour and not for 
apy іпповепё purpose, the case would have 
been different. But, as he says, he began 
to get suspicious abont the aseused’s in- 
-tention sihee he had mentioned the word 
.'"infuence'.. He at once ealled Mr. Kripa. 
lani, and when he same in instead of allow. 
itg thé ascused to state what he liked, he 
stated to Mr, Kirpalani that the aceused had 
tífered him a bribe and asked the aeensed 
to repeat what he had stated to him already, 
The interview ended in a very short time, 
The seensed was very profuse in his npo- 
logies and admitted what he had stated 
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to the complainant before Mr, Kirpalani 
eame in. I am unable te draw any in- 
ference againat the acoveed from his omisaton 
to mention during that short interval that the 
sum was really intended by his eousin for 
ва sontribution to some fund and for an 
innoaent purpose, The aoeused saw that 
the «ompleinant had already put а définite 
interpretation upon his eondust, and in 
the confusion of the ' moment, he might 
omit to mention what might be true from 
his point of view. Some persons in sueh 
а condition may act with  spolness and 
cempesure and soma may not: bnt I do 
not think that in a Criminal eass it oould 
be fairly treated as giving him an oppor. 
tunity of explaining his position. He was 
at once fold to go ont: and though his 
reluetanse to move out promptly has been 
réferred to by the learned Advocate-General 
as telling against him I do not think 
that the cireumstance ean be treated aa 
having any sush signifisance, Thus the 
astused had really his firat opportunity at 
the trial to explain his position. The ae- 
ausad has explained in his statement that 
his cousin wantsd to contribute to one of 
the funds in whish the somplainant was 
interested, and that his information about 
it was insomplete and that he was under 
the impression that his cousin had spoken 
to the eomplainant about it. In short his 
defences is that his statement as to the 
sum of Hs. 5,000 had nothing to do with 
a future aet of the complainant and that 
his enquiry about it was merely аһапа] and 
on behalf of his cousin without the slight. 
est intention of offering it as a motive or 
reward for any official ast of ‘the som- 
plainant. This explanation is undoubtedly 
open to the critisism that it may be—and 
eit is contended by the Crown that it ig 
—an afterthought and not trae, Indesd 
if the case for the defense on this point 
rested on its boing made ut that it wag 
true it might fail for want of evidence, 
But where the inferense suggested by 
what happened at the interview is equivacal 
and where the explanation put forward by 
the accused is reasonably possible the theory 
of innosense ®аппо& bs said to have been 
suffisiontly negatived by the prosecution, 
The absence of the consin from the witneds- 
box does not matter under the cireumstaneas, 
Tt would matter, if the  assused had to 
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establish affirmatively the ruth of his 
Bllegation. In view of the fast that the 
gomplainant was interested in the collestion 
of ceyeral funda, it was partieularly desira- 
ble for him to put it bsyond question by 
further inquiry that the proposed donation 
was not meant for any such innocent 
purpose. А 

` Taking a general view of all the fasts 
and circumstanees of the case, I think the 
complainant was justifiad in feeling suspi- 
eious about the aseused's intention; but he 
was not justified in inferring, as he did 
by the time Mr. Kirpalani arrived on the 
ввепе, that the asensed had offered hima 
br.ba of Rs. 5,000. The ease for the pro. 
seocution is not free from doubt and diff. 
сау. Оп the whole I am not satisfied 
that there was азу offer of a bribe nor 
am I satisfied that there was any instiga: 
tion io the eomplainant to do something 
whieh is prohibited by seetion 161, Indian 
Penal Code. It is not elear thatthe in- 
Btigation, if any, was to шаке the som- 
plainant agree to accept or aitem»t to 
obtain the sum as a motive or reward for 
any offiaial aet. 

' For these reasons I am of opinion that 
the appeal fails and muat be dismissed. 

І desire to meka it elear that I do not 
wish to be understood as approving of 
the eonduet of the aseusel iu any sense, 
even taking it in the light most favoura- 
ble to him. All-that I hold is that the 
facts neeessary to sonstitute the offense 
sharged have not bean made out, and 
that is all that I am coneerned with in 
this appeal. 


х, я, "T 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
OniuixAL RrregENGE No, 319 оғ 1922. 
June 16, 1922. 

Present :—Mr. Jnstise Ryves, 
MANNU KHAN — 

* versus 
NDI PRASAD AND OTHERS— 
" Perna да Uode (Act V of 1898), s, 260, 
whether applicable to enquiry ander s, 107, 
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Section 250 of the Oriminal Procedure Code is 
only applicable in a case instituted by complaint, 
or on information given to a Police Officer, orto 
а Magistrate whereupon a person ig accused 
before a Magistrate of an “offence,” and doea nof 
apply to an enquiry under section 107 of that Code. 

Ram Sukh Rat v. Mahadeo Rai, 7 Ind. Oai, 299; 7 
A. L. J. 743; 11 Or. L, J. 44А and Queen-Hmpress v. 
Lakhpat, 15 A. 365; A, W, М, (1893) 114; 7 Ind. Dec, 
4м. 8.) 952, followed. 


Oriminal Referense made by the Distriat 
Magistrate, Gorakhpur, 

JUDGMENT.—Maunu Khan laid infor- 
mation before the Magistrate in eonsequenee 
of whieh action was taken under sestion 107 
of the Criminal Procedare Code against a. 
nomber of persons. ' After enquiry, the 
Magistrate discharged these persons under 
section 119 of the Criminal Prosedure Code 
and held that the eomplaint made against 
them was vaxatious and frivolous, and 
ordered the eomplainant to pay them each 
Rs, 15 as sompensation under seetion 200 
of the Criminal Prosedura Code. Оп revi. 
8ion before the learned Distriet Magistrate 
he has referred the case to this Court with 
а resommendation that the order under 
seotion 250 ba sat aside. Section 250 is 
only applisable in a cise instituted by eom- 
plaint or on information given to a Poliee 
Offieer or to а Magistrate whereupon a 
person is accused before a Magistrate of 
“an offense.” 16 has been held by this 
Court in Ram Sukh Rat v. Mahudeo 
Rat (1) that seetion 250 does not apply to 
an enquiry ander section 107 of the Oriminal 
Prosedure Code. That ruling followed an 
earlier roliog of this Court whieh laid 
down the eame principle, vigs., Queen-H mpress 
v. Lakhpat (2), It seems to me that those 
‘cases are in point, І  assordingly aecspt 
the referenae and direst that if the fines 
ordered to be paid under séotion 250 have 
been paid they be refunded, otherwise the 
order for payment i8 set aside, 

X. K. d 
li Order spi aside, 


- (1) 7 Ind. Cas, 290; 7 A. L, J. 743; 11 Or, L. J. 
44 


6. 
(2) 15 A, 365; А. W. N. (1893) 114; 7 Ind. Deo 
(х. я.) 952, i 
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LAHORE HIGH COURT. 
ОвімімАІ, Appraat No. 508 or 1921, 
Desember 23, 1921. 

‘ Present: — Mr, Justiee Chevis, 
KANSHI RAM —OoxvicT— APPELLANT 
versus 


EMPEROR—Responpust. 
Penal Code (Act XLV of 1860), ғ. 376—Rape— 
Conviction based solely on evidence of woman raped, 
whether justified. 


In cases of rape, where the proseoution evidence 
is not sufficiently strong to warrant a conviction, it is 
unsafe to convict‘merely onthe accusation of the 
woman who has been raped, 


Appeal from an order of the Sessions 
Judge, Hissar, dated the 27th June 1921. 

Mr, Nanak Ohand Pandit, for the Appel» 
lant. 

The Government Adyoeate, for the Re- 
spondect. К 
, JSUDGMENT.—Thesppellant,Kanshi Ram, 
has been convieted of raping Musammat Maro 
and senteneed to three years’ rigorous im- 
prisonment and fine. That Musammat Maro 
was raped by somebody there ean be little 
rcom for doubt. The only difficulty in the 
саве ів whether there is sufficient evidenca 
inthe ease to sonvich the aprellant of thé 
crime. Musammat Maro’s story is that she 
was coming bask with three other little girls 
after collecting wood for fuel when the 
offence was committed, Hakim and Ramzan 
are two witnesses who carroborate her, They 
say that they eame to the spot on hearing 
her cries and that he appellant then ran 
away, but the defence hes succaeded in prov- 
ing enmity between both of these witnesses 
and ths appellant's family and the learned 
Sessions Judge himself seems rather to 
hesitate inrelying on the evidenee of these 
two witnesses. The lsarned Government- 
Advecate states that he himself does not rely 
on these witnesses and that in his opinion 
the sase’ rests simply on the evidenca of 
Musammat Maro. If her evidenee is to be 
believed implicitly the appeal must fail, 
otherwise there is no good evidense to 
warrant a eonviction, "The three little girls, 
who were with Musammai Maro at the time 
when the offence is alleged to have been 
eommitted, state that nothing of the kind 
occurred, and that they and Musammat Maro 
merely met the appellant who made them put 


^down the wood which they had collected ` 
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from his field. The learned Sessions Jndge 
thinks that these witnesses give evidense as 
dictated by their parents who bave been won 
over by the appellant's family. Th‘s, of 
course, is possible but there is no proof of 
their having been won over and Ido поё 
think a Oourt is justified in disregarding the 
fact that three witnesses for the prosecution 
utterly deny the fae!s alleged by the prose- 
cuion. Ав I have already stated there can 
be little donbt that Musammat Maro waa 
raped by somebody, for I am not prepared to 
hold tbat her father or anybody else fabri- 
cated her bodily symptoms in order to bring 
a false charge against the appellant. When 
sush an offence has been sommitted it reems 
improbable that the real offender should be 
let go in orcer to implisate somebody else, 
aud beyond the fast that an uncle of Musame 
mai Maro was evicted from some land belong- 
ing to the appellant’s father though he 
elearly alleged that he was an oecupancy 
tenant, there is nothing to prove enmity. 
towards the appellant on the part of Musam- 
mat Maro’s family, At the same time I think 
it would be quite unsafe in eases of this kind 
to eonviet an individual merely on the 
acsusation of the woman who bas been raped, 
It is not inconesivable that the real offender 
may in some eases be screened, either because 
he has bribed the person aggrieved not to 
aesuse him or beeause the offender is a 
member of the same family as the person 
aggrieved. Ssvers] witnesses kave appeared 
for the defence but their evidence has beeu 
rejested by the learned Sessions Judge on 
acsount of diserepaneies, Without relying 
on the evidense of the defense witnesses, [ 
atill think that the proseeution evidense in 
this case is not snffisiently strong to warrant 
a convistion, 

I, therefore, aeeept the appeal and, reverse 
ing the convietion and sentenee, І aequit the 
appellant and order him tobe released and 
the fine, if paid, to be refunded. 

М, К, 

* Appeal accepted, 
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'OUDH JUDIOIAL COMMISSIONER'S 
` COURT. 
Onimigat Rereanxor No, 89 or 1921. 
$ October 25, 1921. 
Preseni:— Ме. Kanhaiya Lal, J. C. 
EMPEROBR-—Oo»rLiiNANT 
versus 


BABU RBAM—<Accusgp, 
07, P. Municipalities Act (IU of 1916),  s.- 185 
"Infringement of sanctionAlterations in size or 
number of doors, 


The mere raising of the plinth or making altera- 
tions in the size, position and number of the doors 
or windows of a house are nob material alterations 
in the.originel plan, and consequently do not con- 
stitute an infringement of the sanction within the 
meaning of section 185 of the U.P, Municipali- 
ties Act. 


* Reference made by the Sesond Additional 
Sessions Judge. 

Mr. Adit Prasad, for the Aecused. 

JUDGMENT.—The raising of the plinth 
and the alterations made by the ageusəd in 
the size, position or number of the doors or 
‘windows sannot bs treated as material altera- 
tions in the original plan во as to affaet the 
Munieipal Board. They eannot be treated 
ps an infringement of the sanetion within 
the meaning of sestion 185 of the 
Munieipalties Aot (U. P. II of 1916), The 
buildings have been made on the ares sovered 
by the sanction. The Oversesr states that а 
portion of that land is nasul but a disputa of 
that nature does not fall within the purview 
of sestion 185, if the area built on does not 
exsead that entered in the sanctioned plan. 

The reeommendation is, therefore, aecepted 
and the sonviction of the sosussd under 
section 185 of the Munisipalities Act is set 
aside, The fine, if realised, will ke refunded. 


X. Н, $ 
` Oonviction set aside. . 
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LAHORE HiGH COURT. 
CRIMINAL APPEAL No. 20 or 1920, 
February 7, 1920, 

Present :—Mr. Justics Ohevis, Aeting Chief 
Judge, and Mr, Јавііве Le» Rossignol. 
FATTA AND ANOTHER-— ÜORYIOTS.— 
APPRLLANTS 
teráus 
EMPEROR-—Rzsrezpss. 


Approver, statement of, as to his accomplices— 
Corroboration, necessity of—Corroborative statemen . 
made ajter long delay, reliability of. 


The statement of an approver as to who were his 
accomplices must be corroborated by reliable 
evidence before it can form the basis of s conviation; 
[р. 829, col. 2] . . 


Where the corroboration offered is the statement 
of two men who apparently knew something sbont 
the matter from the very beginning but refused to 
make any statement until the third day of the 
Police investigation, the statement must be regarded 
with suspicion and as not sufficient corroboration, 
[p. 829, col. 2] 


Appeal from an order of the Sessions 
Judge, attock at Oampbellpore, dated’ the 
18th Deeember 1919. 


Messrs, Miran Bakhsh and Badr-udeDin 
Kurishs, for the Appellants, 


Sardar Mahtab Sings, S. B., Publio Pro. 
eccutor, for the Respondent, "E 


JUDGMENT,.— The appellants Fatta and 
Khan Bahadur have been eonvieted of the 
murder of Muhammad Kban and sentenced 
to death. They have appealed through 
Counsel and the варе is also before ua 
for orders as to confirmation of the death 
sentences, 


, The d«oensed was murdered on the night 
of the 18/14th Oatober last in his own field 
of moth, His body was disesvered the next 
‘dey and a report was made at the (hana, 
which is six miles distank from the scene 
of the murder, by one Bahram Khan, younger 
brother of the decsased, at 8 р; м. on the 
14th Ostober. In his report Bahrain Khan 
states that at the time when the body was 


Vel, LXVII] 
КАТТА 0. EMPEROR. 


diecoverad Karam Khan stated that on the 
preseding night he was in his jawar field 
and that at chriwela Muhammad Khan 
shonted “ Karam Khan and Kalandar, some 
up, there are thieves,’ and that he had 
gone to the spot whenae the deceased shouted. 
The reporter added thas Karam Khan made 
no fnriher statemont and that Kalendar, 
when questioned, made ne statement at all. 
The usual Police investigatioa began and 
Karam Khan and Kalandar were, of course, 
examined, but no information was obtained 
from them till the 17th of Osctobszr when 
they made a statement to the Роса impli- 
eating the present appellanis and one 
Kheedad. Ов the same day Khoedad made 
& eonfession and was then offered a pardon, 
and on the 2186 October made a full states 
ment before а First Olass Magistrate. The 
result was that the present appellants were 
arrested and sommitted to the Court of 
Session, The approver, Khoedad, gives 
evidense to the effest that he went with 
the two appellants to steal mcth and that 
when they got to the field of the deseased 
the deceased shallenged them and then 
ealied out to Kalandar and Karam Khan, 
Fatta then threw a stone which hit the də- 
seased over the eye and knocked him down, 
Khan Bahadur then pieked up а sangal or 
pitebfork which was lying by the deceased 
and atruek him with the result that the 
sangal broke. 


Fatta thea put his foot over the nesk of 
the deceased and the approver held down 
his legs and se they killed him, The ap. 
prover says that the marder was committed 
besause Muhsmmad Khan had recognised 
the thieves. The approver’s stary goss on 
to say that Kalandar’s dog then barked and 
they went back some 34 er 35 paces, 
Kalander and his dog asme up they told 
him what had oseurred. Karam Khan then 
also came yp and was told by Kalendar 
what had happend. Kalandar and Karam 
Khan on being urged promised not to divulge 
the matter, and Khosdad ond the appellants 
then went away, Fatta aarrying off the 
Байда (or choga) whieh had fallen from the 
deseamed. Kalandar and Karam Khan give 
evidense to the effect that they eame up to 
the spot after the murder had been som- 
mitted, К апарт says he learnt what had 


When. 
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happened from Khoedad and the appellants, - 
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Karam Khan says that Kalandar told him 
what had happened in the presence sf 
Khoedad and the appallants, Tho above is 
the only evidence against the appellants 


‘with the exception of eertain evidenee ав 


to Fatta digging up the khalka belonging to 
the deseased, which was buried in a kasst 
near hia baht. The evidence as to the 
khalka the learned Sessions Judge diseards 
regarding this evidence as not being credible, 
The Sessions Judge thinks that it is ‘not 
likely that the deseased should have been 
carrying the khalka on his head аз the 
approver Says he was doing, and that one 
of the murderers should have thought it 
worth his while to carry away ths garment, 
and he notes further that no mention of 
khalka is made in the initial report. 


We are of opinion that the evidenee is far 
too doubifal to support a conviction. The 
approver may, of eourse, be telling the truth, 
and it is quite probable that he himself had 
& hand in the murder, but his statement aa 
to who his accomplices were must be oor- 
roborated by reliable evidenee before it san 
form the basis of a conviction. The sor. 
roboration offered in this onse is the state. 
ment of two men who apparently knew 
something about the matter from the very 
beginning but refused to make any state. 
ment until the third day of the Polise in- 
vestigation. The delay may, of course, be due 
te their reluatance to implisate the appellants 
acd Khoedad after they had promised not 


` to give information, bot it is obvious that 


statements obtained after such a long delay 
must be regarded with suspicion; and these 
witnesses may possibly be sereening theme 
selves at theexpense of innoeent men. On 
bahalf of the presecution it is urged that 
these witnesses bear no enmity tothe ap- 
pellaris and are related tothem, but even 
ве the long delay in making their statements 
makes their evidence liable to grave suspision. 
As to the recovery of the-khalka we regard 
this partof the case also with sonsiderable 
doubt, 


In our opinion there is no reliable cor« 
roboration of the approver's statement aud 
we agree with the three assessors in holding 
the case nob proved. We accordingly acsept 
the appeal and reversing the conyietion and: 


830 
KRISHNA NARAIN SINGH ©, WMPEROR, 


'Bénbence' we arquit the appellants and order 
:them to be released. 


E, N. 


: : Appeal accepted, 


" PATNA HIGH COURT. 
OsiMiNAL Revision No. t4 or 1922. 
April 12, 1922. 

Present: —Mr. Justice Adami, 
Thakur KRISHNA NARAIN SINGH 
AMD OTEER3— PETITIONERS 
versus 


EMPEROR—Opposirs PARTY. 

' Qriminal Procedure Code (Act V of 1898), s. 514, 
proceedings under—Oivil proceedings—Forfeiture’ of 
bond—Prima facie proof of forfeiture, necessity of— 
Notice to show cause issued on Police report—Evi- 
dence on oath taken afterwards—Proceedings, whether 
witiated—Prejudice, question of, whether material, 


‚ Proceedings under *section 614 of the Criminal 
Procedure Code are of the nature of Civil proceed- 
ings, in which the provisions laid down in that 
' geotion must be most carefully observed, [p. 881, col. 
. 
id ador section 514 of the Oriminal Procedure 
Code, before issuing an order calling upon а per. 
gon who is subject to a bond to show cause why 
He should not forfeit it, the Magistrate is bound 
to have before him sufficient proof that а good 
season existe for making th8 order and the segbipn 
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requires that the grounds of such proof must be 
recorded. Гр. 831, col. 1.] 

Therefore, where a Magistrate calls upon a per- 
son subject to a bond to show cause under section 
614, Criminal Procedura Code, merely on a Police 
reporb, and takes evidence on oath after the 
order is issued, he acts without jurisdiction, and 
the proceedings must be set aside even though, 
as a matter of fact, the person is not prejudiced 
in any way by the procedure adopted. Гр, 831, cols. 1 
& 2 : 


Hariram Birbhan, In ve, 11 Bom. H. C. By 170, 
followed. К 


* Applisstion againab ап order of the Deputy 
Üommissioner, Hazaribagh, ө T 
Messrs, Hassan Imam and А. P, Upadhya, 
for the Petitioners. Е 
Mr. Н. L. Nandkeoly 1r, Assistent Goyern- 
ment Advocate, for the Crown. ` MEL 
JUDGMENT,.— The petitioners ia this 
case were bound down in procasdings under 
sestion 107, Oriminal Prosedure Code, to 
keep the pgaca for one year in January 
1920. Later on in that year a complaint 
was laid bafore the Magistrate by the opposite 
party tothe eífest that the petitioners wate 
so asting as to cause в braach of the pease, 
The Magistrate did not treat this as an 
ordinary oo0mplaint but sent the matter to 
the Poliee for enquiry. The Polise sesm to 
have made an enquiry and to have submitted 
a report. On the 3rd of December 1920 
the Deputy Commissioner on reading 
the report of the Polica stated that he was’ 
of opinion that the facts disclosed justified 
the issue of an order on the petitioners to 
show cause why they and their sureties 
should not, under section 514 of the Oriminal 
Procedure Code, forfeit their bonds of Rs. 200 
eash, The Deputy Oommissioner ordered 
that the sase should be transferred to в 
Deputy Magistrate for disposal after issue 
of notice. A notiss acsordingly was issued 
to ths petitioners asking them merely to 
show eause why their bonds should not ba 
forfeited. | ^ 


The petitioners duly answered and the 
Polica were dirested to produss witnss:es 
and these witnesses when produsad ware 
examined and  eross.examined in the pre- 
sence of the patitionsrs. Daring the couraa 
of the prosesdings the Daputy Mazistrate 
who was hearing the ease considered ‘whe« 
ther he should frame charges against the 
petitionera under eartain sections. of the. 
Penal Gade. After the  examieation of 
the wijnssie: produoel by the Polise thg 
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petitioners ‘called no evideneo and then the 
Deputy Magistrate drew up anorder find. 
ing that the petitioners had committed 
breach of the peace and directing that their 
bonds should Ъз forfeited. An appeal was 
made to the Deputy Commissioner who 
upheld the finding of the Deputy Magis- 
trate. 

. The orders of the Deputy Commiesioner 
and the 
before me on tha .ground that they were 
passed . without ' jurisdietion. Mr. Hasan 
Imam's contention is that the wording of 
seetion 514 showa that, before issuing an 
order salling проп а person who is subject 
to a band to show eause why he should not 
forfeit it, the Magistrate is bound to have 
before bim sufficient proof that a good reason 
exists for making the order and the seetion 
requires that .the grounds of sush proof 
must.be resordid, In the present case the 
petitioners were merely called upon to 
show e&use on the Police report which had 
baen submitted to the Magistrate, and evidence 
was taken on oath after the order had issued. 
Seetion 514 laysdown that it must be proved 
to the satisfaction of the Court tbat the 
bond has been forfeited and the Court shall 
reeord the grounds of such proof, and it is 
after suoh grounds have been resorded that 
the person bound by the bond may be 
called on to show eause why the amount 
should not be paid, The sontention of Mr. 
Hasan imam is supported by the case in 
Hariram Birbhan, In re (1), There it is clearly 
laid. down that the Magistrate sannot have 
jurisdietion to issue an order to show sanse 
under section 514 until it has been proved, 
and proof has been afforded by evidence 
resorded on oath, that there is justitication 
for forfeiting the bond; thera must he 
prima facie proof that the bond has been 
forfeited. It is quite clear, I think, that 
in the present ease the Deputy Magistrate 
treated the case as a eriminal «ase and 
this is shown by his doubt as to whether 
charges should be framed. Proeeedings 
under section 514 are of the nature ‘of 
Civil proseedings, and it has baen more than 
опве laid down that the provisions of see- 
tion 514 must bə most carefully observed. 
I do not think that, as a matter of faat, the 
petitioners were in avy way prejudiced by 


(1) 11 Bom. H, 0, Е, 170. 
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the proeedure adopted by the Deputy Com. 
missioner, but there has been a failure to 
earry out the express provisions of the law, 
and the Deputy Magistrate acted without 
jurisdiction. in failing to record proof before 
he issued notices to show eausa; and on thia 
ground I must hold that the petitioners are 
entitled to have the proceedings set aside 
and the amounts, that they paid aa forfeited, 
refunded to them. 
N. H, 
Rule made absolute. 


LAHORE HIGH COURT. 
CriminaL Revision No. 416 or 1921, 
August 13, 1921, 

Freseni: —Mr. Justiee Martineau. 
KARURA-—OCoxPLAIKANT—PnTITIONER 
versus 
MAM RAJ Anp OTHERS— ÁOGUSED — 
RESPONDENTS. 

' Penal Qode (Act XLV of 1880), s. 801— Minor 

brother— Complaint for kidnapping of sister. 


A minor brother cannot be the guardian of hia 
ва and, consequently, cannot lodge a complaint 
for kidnapping under section 861 of the Penal Code. 


Petition, under sections 435/139, Criminal 
Prosedure Code, for revision of an order of 
the Distriet Magistrate, Hissar, dated the 25th 
May 1920, affirming that of the Magistrate, 
First Class, Hissar, dated the 7th April 
1920. 

Меввга, Raj Krishan and Nunsk Ohand 
Pandit, for the Appellant, 

Lala Hargopal, for the Respondent. 

JUDGMENT.—Allegation is that a girl, 
named Pato, was kidnapped by ber step- 
mother, Nimbo, from the guardianship of the 
somplainant, whois Pato’s brother. The eom. 
plaint has been dismissed, and the somplain- 
ant has applied for revision. 

"The eomplainant is a miner, being abong 
15 years of age, and no snuthority bas been 
sited before me to show that a minor 
can be the guardiah of his sister, 


з 
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The eomplaint was rightly dismissed, and I 
dismiss this application. 
N. н. : 
; Petition dismissed. 


LAHORE HIGH COURT. 
СвтмтхА, Revisios Permios No. 596 or 1922. 
June 26, 1922. 

Present :—Mr. Justise Broadway. 
BHAG SINGH —AcoussDp—PETITIONBR 
versus 
EMPEROR, rugozou OHANAN SINGH— 

OompnalINn «NT— REAPONDERT,. А 

Criminal Procedure Code (Act V of 1898). s. 195— 

Sanction — Munsif eaercising Small Cause Court powers, 
whether subordinate to District Judge. 


A Subordinate Judge or & Munsif exercising , the 
powers of a Small Cause Court is subordinate to a 
District Judge for the purposes of section 196 of 

Criminal Procedure Code. 
ne Тл y. Emperor, 62 Ind. Oas. 193; 4 P. L. 
J, 608. (1919) Pat. 329; 20 Or. In J,-577 (P. В.), 
followed. А 

Petition, under gestion 195 (1) (6) of the 
Oriminal Prosédure Code; ef revision of an 
order of the District Judge, Ludhiana, dated 

“the 17th March 1922, e» 
Mr: G. S. Salariya, for the Petitioner. 
Mr. Shamair Ohand, for the Respondent. 


JUDGMENT.—It appears that in 8 
wertain Small Cause suit between Chanan 
Singh and ' Badru, the latter: prodaeed а 
certain reaoipt for Ra. 20 in his defense, o 
prove the `reseipt he gave evidense himself 
and put one Bhag Singh into the witness- 

ox to support it, 

: peers this, dogumenb was held 
to be a forgery by the lenraed -Munsif, 
who tried the ease as в Small Oause.- 

' Chanan Singh applied to‘ that offieer'a 
воввеввог for sanction to prodesute Badru and 
Bhag Singh under sestions 465, 471 and 193, 
Indian Penal Onde. 

‘This applisation was refused on the ground 
that the ssid successor had no power’ fo 
entertain tbe samo’ — ero 3 
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Chanan Singh then maved: the learned: 
Distrist Judge who accorded sanstion, 

Bhag Singh hes now some up to this. 
Court in revision and for him Mr. Balariya 
has attasked the order of the learned - Dis- 
triat Judge on two main’ grounds; 

Firstly, ii was eontended that the Distrist 
Jndge had no jurisdietion to aseord sanee 
tion innamush as the Small Cause Court was 
not subordinato to the Distriet Court. 
Relianse was plased on Sukhdeo Singh v. 
District Magistrate of Muzaffargur (1). That 
authority, no donbt, supports this sontention, 
but it was epscifieally overruled by a Fall. 
Beach of the same Court (Patna) in Lalji 
Tewari v. Emperor (2) where it was held: 
that a Subordinate Judge ог Muvsif exereis- 
ing the powers of a Small Cause Oourt ia 
subordinate, for ths purposes of section 195, 
Oriminal Prossdure Code, to the District 
Judge. 'That case is on all fours with the 
present and I hold, therefore, that the Dis- 
trict Judge has not acted withont jurisdiction, . 

I deelined to go into the merits of the - 
matter as I eonsidered if inadvisable to 
express any opinion that might in any way 
influence the Trying Court. 

Mr. Salariys’s next contention was that 
the Distrieí Judge was wrong in sanstion-- 
ing the proseeution of the petitioner for 
offenses: under gestions 465 and 471; 
Indian Penal Code. Here, I consider; 
he is on firmer groumd. · Sab-elause 1 
(c) of section 195, Oriminal ‘Procedure 
Code, relates to offences covered by thosa 
sestions eommitted by a party to the pro« 
seeding or suit, Bhag Singh was mot a 
party but a witness and, therefore, sub: 
clause 1 (ci:did not apply to him. 

i, therefore, aseept this petition in so far 
ga to eliminate from the sanction to proseeuta 
the petitioner so mush as relates to offences 
under seotions 495 and 471, Indian Penal’ 


Code. Inother respects, the order of the 
Court below will stand. I 
х, K. ү 


Petition accapted. ? 
(1) 88 Ind. Cas. 754; 2 Pi L. J. 1; 18 Or. G. J. 870: 
(2) 52 Ind Cas. 198; 4 Р, L.J. 609; (1919) Pati 

829; 20 Or. 1, J, 077 (Е. В.), | . 
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ISHRAPPA GANAP HEGDE t. KRISHNA PUTTÀ SHANKAR HEGDE, 


BOMBAY HIGH COURT. 
Szconp Vivin Arrea No, 380 or 1920. 
January 31, 1922. 

Present :—Sir Norman Maaleod, KT., 
Chief Justice, and Mr. Juatics Ооувјве. 
JISHRAPPA GANAP HEGDE-—-PraINzZIFF 
— APPELLANT 
Фетвиз 
‘KRISHNA PUTTA SHANKAR HEGDE 


AND OTHERS—DEFENDANT3— RESFONDENTS, 
! Hindu Law—Partition—Family — property—Pu»- 
chaser of one item, whether can sue for partition of 
that item—General partition. 


It is not competent to a purchaser of a particular’ 
item of joint family property to sue for a partition 
of that particular item, without suing for partition 
in which the whole family property would be in- 
ашы all the necessary parties joined. [p. 834, 
col, 2 

Where the whole of the family property has 
been conveyed to atrangers whether by joint action 
between the members of the family or by separate 
actions against which no dispute is raised, a suit 
may lie by one stranger against another stranger 
for the partition of a particular item of property 
in dispute. [p, 833, col. 2 ] 

Sesond appeal from a decision of tha District 
Judge, Kanara, in Appeal No, 82 of 1919, 
confirming the decree passed by the Subor. 
dinate Judge at Honavar, in Civil Suit 
No, 202 of 1918. 

Mr, G, P. Murdeshwar, for the Appellant, 
-© Mr. Nilkanth Atmaram, for the Respond- 
ent, 

Ё JUDGMENT, ` 

Macizop, ©, J.—Tha’ pliintiff sued foe 2 
partition of the plaint strip of land and separa. 
tion of his two-thirds врате, claiming title 
under a sale by defendanis Nos. 3 and 4 
of their two-thirds interest to the plaintiff 
in the suit property. Defendants Nos. 3 
and 4 were members of a joint family cm- 
sisting of themselves together with defend. 


ants Nos. 2 and 5, who were jointly interest- 


ed to the extent cf one-third, After the sale 
by defendants Nos. 3 and 4 £o the ‘plaintiff, 
the wssond defendant as manager of the 
family sold the plaint strip to the first 
defendant, í 

In the Trial Court the frat dofendant 
endeavoured to prove that there had been a 
sale to him ofthe plaint strip by defendant 
No. 2 prior to the date of the sale to the 
plaintiff of two-thirds of the property by 
defandants Nos. 3 and 4, This issue was 
found against him, 

Then fhe first defendant elaimod that 


63 


"от опу to ths share of his vendor. 


defendants Noa, 8 and4 wore estopped from 
selling the plaint strip oran interest therein 
£o the plaintiff, and that issue was found in.the 
Trial Court in the affirmativa, and the suit 
was dismissed,on the ground that the plaint- 
if's воі; for partition of врэсійз property 
sould not lie without suing for a general 
partition. 

In appeal the learned Appellate Judga 
considered that the suit sould lis. The first 
defendant claimed to have purchased the 
interest of the whole undivided family : 

"The plaintiff so far agresd with him to 
say that he had purchasad all that remained 
of the joint family interest after the plaint- 
ifs cwn purehase had taken effast. It 
was, therefore, common ground that the joint 
family had bean altogether ousted. The 
contest waa batween two strangers, There 
was noraason why sach strangers eoull not, 
without instituting a gensral suit for parli. 
tion of theentira family ргорэгбу, maintain 
an adtion for the partition of tha frac. 
tion which was in dispute batween them. ” 

Now, there may ba easss in whieh one coe 
parcener purports to convey his interastin а 
pirtisular item of family property to в 
stranger, while ths other $0-parcanor (taking 
the simplest case of two so-paraeners) sells 
his interest in ths game proparty to 
another stranger. In such а oasa а suit 
might lis by one stranger against the other 
for partition for that itam of the family 
property whish had bean wholly disposed 
of by the persons who wera entitled Ёо. 16, 
Bat sugh an sation batwean strangers, in 
my opinion, should only bs allowed in tha 
very plainest of cases, when it has зап 
proved that the whole of the family interest 
in the proparty has bean disposed of eithor 
by joint асуіоп between the members of the 
family or by separate aations against which 
no disputs has bsen raised. 

In this case the first defendant claims to 
ba entitled to the entire strip of land in 
dispute under his sale from the  sesond 
defendant who appaara to hava sold aa 
manager; and assuming that this plaint 
strip had entirely gone out of the family, 
still the question might arise waether the 
firat defendant was entitled to the whole 
That 
question bas never been raised in the anit, 
Ascordingly, there is no evidenes tə show 
that the alienation by the seaond defendant 
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of the whole strip was competent. The 
learned Appellate Judge, however, although 
he eonsidered that the suit would lie, dis- 
mirsed it on the ground that the'third and 
fourth defendants were estopped by their 
eondpet in disputing the sale effeeted by 
the Weeord defendant. I do not think the 
ground on which that estoppel was found 
to bs effestive will stand the light of an. 
alysis. | 
But, apart from that, it seems to me that 
the plaintiff's suit was not competent. It 
is true that all the members of the joint 
family are parties to the suit, But the 
question whether the suit eould be con- 
verted info a general tuit for partition has 
never been raise?, and it is mueh batter 
that the plaintiff, if he wishes to proceed 
further, should file a general partition 
aetion, rathér than eorfase the issues by 
shanging the nature of the present suit. 
Tbe dealings by members of a joint family 
with their undivided shares either in the 
whole of the family property, or in parti- 
cular iteme, neeessarily lead to a aon- 
siderable amount of «onfusinn. It cannot 
be said that any ¢o-pareener tas а partisular 
share in any item of the family prop- 
erty. He has only an undivided share 
in the whole of it, and although it may 
be taken as settled law now that a @0-par- 
cener can sell his own interest in the 
ajoint family property, the relief given to 
the purchaser by the Courts ean only be 
given by way of a suit for a general partition, 
See Pandu Vitho? v. Goma Ramji (1), 
Again in Hanmanias Ramdayal v. Valabhdas 
Shankardas (2), defendants Мов, 1 to 4 
besame purehasers at a Court-sale in execution 
of tke decree against the fifth defendant 
of two cf the properties belonging to 
tbe joint family. The plaintiff, & minor, 
thereupon brought a suit against his father 
(defendant No. 5) and the desree-holders as 
well as the auetion-purchasers for a deelara- 
tion that the plaintiff's half share in the 
two properties did ros pass to the anetion. 
purehasers, and for possession of his half 
share on equitable partition. It was-held that 
. the son's interest did not pass to the pur. 
shasers at the Oourt-sale, and it was also 
held that the Suetion-purchasera should ba 
allowed to file a suit against the plaintiff 
(1) 50 Ind, Саз, 765; 43 B. 472;21 Bom. L. R. 218, 
- 49) 46 Ind, Cas, 188; 48 В, 17; 20 Bom. L, R 479, 


for a general partition of the entire family 
properties, 

The result must be that the plaintiff's 
suit as purchaser from defendanis Nos. 3 
and 4 for partition of this particular item 
of family property  eannot lie, and we 
think that the order dismissing the plaint- 
ifs suit should be confirmed, expressing 
our opinion that there is nothing to pre- 
vent the plaintiff from endeavouring to 
get advantage of his sale from defendants. 
Nos. 3 and 4 by filing a suit for a general 
partition. | 

Ooxa:gm, J.—I agree in holding that the 
plaintiff in this ease is not entitled tə 
demand by partition his vendors’ alleged 
two thirds ehare in this rartienlar item of 
joint family properly. It is elearon the 
facta that the plaintiffs vendors are only 
two out of four eo-paresners owning cons 
siderable undivided property. As  sueh 
eo-parceners they are not entitled to say 
that they have a right to aspesifie share 
in any particular portion of the joint 
family estate, And а purvehaser of their 
unaseertained share cannot irs'sí upon the 
pcssession of avy definite piese of property. 
The remedy of the purcheser lies in a suit 
to have that share and interest aecertained 
by instituting a suit for general partition 
in whieh the whole of the joint family. 
property should be ineluded, and all neses- 
вагу parties joined: Pardu Vithojt v., Goma 
Ramji (1). In a suit of that nature the 
Court, in mskirg the partition, would 
endeavour to give effect to the alienation, 
and “so to marshal the family property 
amonget the eo-rarseners as to allot that 
portion of the family estate, or so mueh 
of it as may be just” to tke purehaser: 
Udaram Sitaram y. Kanu Panduji (3), 


ү. 0. à. 
` Decree confirmed, 


(8) 11 B. H. 0. B, 76, * 
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ВЕСВЕТАВҮ OF STATE FOR INDIA €, MAHARAJA OF BURDWAN. 


PRIVY COUNCIL. 
AprzAL FiOM TRE Oarortra. Hian Conr. 
July 19, 1921, 
Present; — Viccount Cave, Lord Shaw 
and Mr. Ameer Ali. 
SECRETARY or STATE vor INDIA 
ix COUNCIL — APPELLANT 
versus 
MAHARAJA or BURDWAN— 
. Й RESPONDENT. 
Bengal Alluvion and Diluvion Act (IX of 1847), 
в, 6— Land revenue, assessment of— Ohurs and islanis 
formed in rivers after Permanent Seltlement — Bengal 


Land Revenue Assessment ( Resumed Lands) Regulation 
(4I of 1519), ss. 8, 31. 


* All churs and.islands in rivers flowing through, or 
opposite to, lands, belonging to the zemindaris in 
Bengal which have been formed since the Decennial 
Settlements (made permanent by Regulation I of 
1798) are liable to assessment under the Bengal 
Alluvion and Diluvion Act [p. 840, col. !.] 

The intention and effect of. Act TX of 1847 was 
merely to alter the machinery by which lands gained 
from thesea orrivers by alluvion or dereliction 

„Were to be assessed, and not to subject to assessment 
any lands which would not have been liable thereto 


`” under the law іп force atthe time when the Act. 


was passed; and, accordingly, a question raised as to 
the assessability of churs must be determined by 

. reference to tse pre-existing law and particularly 
to Regulation II of 819. [p. 837, col. 2.] 

Secretary of State for India v. Fuhamidannissa 
Begum, 17 I A, 40; 170.690; 6 Sar. P. O. J. 891; 8 
Ind Dec. (м.в) 938, followed. 

The effect of Regulation ТІ of 1819 isto declare 
that all churs newly formed since-the Decennial 
Settlement, though upon a river-bed which is 
recognised as the property of the owner of an estate, 
are to be treated as land gained since the Settlement 
and consequently unsettled at the time, This 
express provision cannot be excluded merely by 
showing that the river-bed from which the churs 
have been thrown up was, at the date of Settlement, 
the property of the zemindar and that the Settle- 
ment was imposed upon the zemindari as a whole. 
The ownership of the bed may determine the pro. 
prieiary rights in the churs; but property is one 


thing and assessability is another. The Regulation. 


declares in terms that new churs are to be included 
$n the category of unsettled lands, and contains 
no exception for chura formed upon a river-bed 
ITUR to a settled. estate. [p. 838, col. 2; p. 889, 
col. 1. 

The express provisions in section 31 of the same 
Regulation ‘II of 18:9 that waste land shall not be 
the subject of an additional assessment when 


brought into cultivation, when contrasted with the - 


provisions of section 3 of the same Regulation as to 
newly formed churs and islands, affords further 


support to the view that the Legislature intended to ' 


put such churs upon a different footing from the 


waste lands and to make them liable. to assessment, - 


Гр. 889, col. 2.] 

. A river-bed cannot be treated ns waste land so as 
tocome wit the protection of section 81 of 
Regulation IL-of 1619, [р, 889,-col, 2] ` NUN 


Lapez v. Muddun Mohun Thakoor, 18 M. Y. A. 467; 
14W В. P.O, 1l, 5B. 1. В 521; 2 Suth. P. C. J. 
836; 2 Sar. P. О, J, 594; 20 Е. В. 625, Land Tas 
Commissioners v. Central London Railway Company, 
(1913) A. C. 264; 82 L, J. Ch. 274; 103 L. T. 690; 77 J. 
P. 289; 111, 6, B 693; 57 S. J. 408; 29 T. L. В. 395 
and Attorney-General for British Columbia v. Attorney- 
General for Canada, (1914) А. С. 153 at р. 159; 88 L. · 
J. P. C. 109; 110 L, Т, 484; 30 T. І. Б. 141, distin- 
guished, ` 


Consolidated appeals from judgments ао, 
desrees of the High Court, Caleutta (Fletcher 
and Huda, JJ.), dated the 22nd May 1918, 
reported as 46 Ind. Cas. 305, modifying 
the deerees of the Subordinate Judge, 
Burdwan, and reversing those of the Dis- 
triot Judge, Bankura, 

Mr, Dunne, К. О. and Mr, Kenworthy Brown, 
for the Appellant. 

Mr, DeGruyiher, K. О. and Mr. Dube, for 
the Respondents. 

JUDGMENT. 

VisoorsT Cavg.— These are consolidated 
appeals from deerees maia by the High 
Oourt of Judieature at Fort William in 
Bengal in four suits, Of these snits three 
were bronght by the Maharaja of Burdwan, 
with whose ansestor the Zeminderi of Burd- 
wan was permanently settled in the year 
1793; and the fourth by the Zsmindar of 
Maliare, with whose predeoessor that Zemin- 


dari was similarly mottled in the seme 
year, The sauces of action in all the 
four snita were similar in character. The 


landa comprised in the  Zemindari of 
Burdwan are in part traversed and in part 
bounded by two rivers, the Damodar and 
the Darakeshwar ; and the Maliara lands are 
similarly bounded by the first-.mentioned 
river. Sinte the dats of the Settlements 
a large namber of Churs (or sandbanks) 
and islands have besn thrown up in these 
rivers ; and the Revenue Authorities, pur- 
porting to act undar Act IX of 1837, 
recently caused a Deara Survey to ba made, 
of these Churs and islands (bereafter for. 
the sake of brevity referred to as Chara) 
and assessed them with reveaus, aad on tha 
refusal of the Zamindars to acaepta Settle- 
ment, settled tbem with third parties. 
The Zemindars disputed the right of tha 
Government to make suah an assessment 
and claimed to ba theowners of the Cburs. 
where they lay opposite to their settled 


‘Jands and to be entitled to hold them as, 


part of their settled property free from any 
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adcitioralastersment; and it was to estab- 
lish this claim that these suiis were 
brought. The decision of the Subordinate 
Judge of Burdwan in suits brcught by the 
Mahareja was partly for and partly against 
bis eleim, while the degree of the District 
Judge of Bankura in the Maliara suit 
was wholly against the Zemindar. On 
eppeal the High Court desided all the 
suita in favour of the plaintiffs, and there. 
upon these appeals were brcught by the 
defendant, the Secretary of State for India 
in Council. 

The evidence in the snits is 
nous, but the material fests may bho 
shertly stated ; and for this purpose it 
wil bə sufficient to refer to the faete in 
the first two stits only, vis, ihosa brought 
by the Maharaja of Burdwan with reference 
to the Churs in the river Damodar; for 
jt i8 common ground that the decision in 
these two sanity must determine the result 
of the other two вціќв alee. 

Tha Damodar is a river of. some width 
but little depth flowing into the Hooghly 
near Gurshumbook. For a distanee of 53 
m.leg, tie, from Theraut to Базга, it 
forms the southern boundary of lands be- 
longing to the Zemindari of Burdwan ; and 
for the next 91 miles, viz, from Basna to 
Gurehembook, it runs through the lands 
of that Zemindari, whish aesordingly adjoins 
the river on both hanks, exeept that а 
few of the riparian Mouzahs were some 
time since sold for arrears of revenue and 
no longer belong to the Zeminderi, From 
Gurehumbook up to Ampta,—that is to ғау, 
for a distance ofsbout 14 miles—the river 
is navigable at all seasons of the year; 
but beyond the last-mentioned point 1% is 
navigable at certain seasons only ; and for 
present purposes may be treated as pon- 
navigable. The Maharajss of Burdwan ap- 
pear to have Sshing rights in the river 
and to own certain private ferries upon 
it. They also at one time levied tolls on 
boats passing vp and down the river; but 
these tolls were ‘abolished by the Govern- 
ment in the year 1772, that ia-to say, be» 
fore the date of the Decennial Settlement— 
and have nct sineo been levied. 

For some time before 1791 yearly Set- 
tlements were effected with the suocarsive 
Maharajar, ard it appears that on the 
occasion of one of thesg yearly Settlements, 


volumi- 
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viz, that for the year 1772,49 dedustion 
was made for nadi stkasti, or diluvion by 
river, The kabulsyat relating to the Settle- 
ment of 1788 is prodused; and by this 
document Maharaja Tej Chandra, who is 
therein described ав ““Zemindar of Pergunnah . 
Burdwan, eie, in the Provinse of Bengal,” 
assepted the sum of Rs. 40,15,1C9.2. 
as the revenus for the settlement of "the - 
said Chuckla," and agreed to enltivate the 
land and to raise no objection to paying the 
reverue on the score. of inundation, of the 
lands being washed away by the river, ete. 
In 1750, when the Decennial Settlements 
were introduced, difficulty was experienced 
in effesting an egrsement with the Maha» 
raja, with the result that some Mouzahbs 
were sold by Government to raise arreara 
of revenue ; but ultimately in 1791 a settles. 


ment for nine gears was agreed upon. 
No sanad or kabuliyat relating to this 
importent Settlement has been pro- 


dueed, but its terms are evidenced by asiates 
ment headed “Dowl Bundbust or Particular 
Statement of the Jumma of  Pergunnah 
Berdwan payable yearly by the Zemindar , 
Maharaja Tej Chandra Bahadur for nine 
years from the bsginning of the Bengal 
year 1198 to the end of 1206, or from 
the 10th April, 1791, to lith April 1800,” 
This statement «ontains the itema making 
up the sum of Rs. 40,15,109-2, spesi- 
fied in the kabulfyat for the year 1788, 
and after certain deductions for sayer 
abolished, lands sold for arrears of revenue, 
and other matters, brings out the total ге» 
venue payable by the Zomindar during 
the .nine years at Rs. 32,273,892 pers 
annum, ' No reference is made to the river». 
bed; and it was found by the Subordinate 
Judge that, while the insome from the 
fishing and ferrying righta was included 
in the assessment, no part of the bed-was 
insluded in any ‘of the settled Per. 
gunnahs and Mouzahs. Indeed, it is plain 
that in arriving at the revenue for tha 
purposes of this Settlemant the bed of the 
river was not taken into account. It is 
this Settlement which was made permanent 
by Regulation I of 1793. 

Upon these and other like materials the | 
Subordinate Judge eame to the sonelusion 
that the whole bed of the river where it ran 
throngh the Zismindari lands, awd the bed 
ай medium filum аана where if hounded 
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those. lands on one side: only, was thé 
property of the Zemindar, and acsofdingly 
that the Ohurs formed on these parts of the 
river-bed- belonged to the Zemindari; but 
as to the effect of the Permanent. Settle- 
ment he drew a distinction. He held 
that, the Zemindari having been settled as 
"the said: Chuskla"— that is to say, as а 
oompaot estate—in the year 1788, and (as 


he assumed) also in the year 1791, the. 


Settlement inaluded and covered the river- 
bed. where 16 was bounded on both sides 
by the Zemindari lands and that the 
Ohurs formed on this part of the bed 
cauld not be the subject of an additional 
assessment under the Асі оё 1847; but as 
to. that part of the river which was bound- 
ed on ons bank only by the Zemindari 
lands, he held that the bed of the river 
ad medium filum, being included in the ad- 
joining landa by presumption of law only, 
was nof covered by the Settlement, and 
that the Ohurs since formed on this part of 
the bed were liable to assesamant as 
unsettled land. On appeal the High Court, 
' while upholding the findings of the Subordi- 
nate Judge as to the proprietary rights 
of. the Ziamindar in the river. bed and Chars, 
rejected the distinstion drawn by him as 
to the effeat of the Permanent Settlement, 
and held that the Zemindar was entitled 
to hold all the Ohurs in dispute аз part 
of his permanently settled lands and free 
from further assessment. The appeal is, 
therefore, brought as to all these Caurs. 

In dealing with this appeal their Lordships 
aseopt the sonsurrent findings of the Courts 
as to the ownership of the bad of tha river 
and of the Chura formed upon it since the date 
of the Settlement, and the asaumption of the 
Subordinate Judge that the Doseunial Settle- 
ment of 1791 (which was made perminent 
in 1798) was similar to the settlement 
evidence by the kabulsyat of 1788 in as- 
sessing the Zsmindari as a whole. They 
also put aside for the moment the subordi. 
nate arguments founded on the faets that 
some of the riparian  Mouzahs. had bsen 


alienated before the Settlement, and that . 


the lower part of the river was névigable : 
and they prosesed to. eonsider the important 
question of law, whether on the fasts as 
fonnd the Revenue Anthorities were entitled 
fo &ssess the newly formed Ohurs to re: 
venue as being "land added to the estate” 


within the meaning of sestion 6 of Act 
IX of 1847. It has al-eady been desided 
by ths Board in Secretary of State 
for India wv. Fahımidannissa Begum (1), 
that the intention and effest of the Act 
of 1847 was merely to alter the mashinery 
by whish lands gained from tha sea or 
rivers by allavion or derelittion were to 
ba assessed, and not to subject to ds- 
sessment any lands which would not have 
been liable thereto under the law in forse 
at the time when the Aat was passed; and 
Basordingly the question raised as to the 
assessability of the Ohurs in dispute must 
Ъз determined by referenos to the pre. 
existing law and partisularly to Regulation 
II of 1819. 

Regulation I of 1793, by which the 
Dasennial Settlementa were made perma. 
nent, declared (by Articles ITI) to the Zamin- 
dars and other proprietors of land with 
whom a Settlement had been soneluded that 
"at the expiration of the term of Settle. 
ment no alteration will bs made in the 
assessment which they have respestively 
engaged to pay but that they and their 
heirs and lawful successors will bo allowed 
to hold their estates at sush assessment for 
ever. The main purpose of this deslara. 
tion appeara from Article VI, which sone 
tains the following paragraph :— 

“The Governor-Ganeral in Council trasts 
that the proprietora of land, sensible of 
the benefits sonferred upon them by the 
publis assessment being fixed for ever, 
will exert themselves in the cultivation of 
their lands, under the csrtaintythat they 


will enjoy exelusively the fruits of their 
own good managamen$ and  indasiry 
and that na demind will evər bs 


made upon them, or their heirs or suo- 
cessore, by the pressnt or апу fature 
Government, for an angamentation of the 
publie assessment in eonsequenc3 of the 
improvement of their raspective estates,” 

Regulation XIX of 1798, which deals 
mainly with alisnated lands, contains tha 
following Yesital showing the origin of the 
Settlements for revenue:— 

"By the aneient law of tha souatry 
the ruling power is entitled fo a sertain 


(1) 17 I A. 40; 17 @ 690; 5 Sar. P. C. J, 391: 
Ind, Dec, (х. &.) 938, : 891; 8 
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proportion. of the produce of every bigah 
of land (demandable in money or kind, 
acsording to losal eustom), unless it trans. 
fers its right thereto for a term ог in 
perpetuity, or limits the publis demand 
upon the whole of the lands belonging to 
an individual, leaving him to appropriate 
to his own use the. difference between the 
value of sueh proportion of the prodree 
and the sum payable to the publie, whilst 
he «ontinues to discharge the latter.” 

Regulation II of 1819,. which is express- 
ed to be passed for (among other things) 
defining the right of Government to the 
revenue of lands not ineluded within the 
limits of estates for whish a Settlement 
has been made, contains (in section 3) the 
following provisions — 


"First.—It is hereby declared and en-' 


aeted that all lands which, at the period of 
the Desennial Settlement, were not ineluded 
within the limits of any Purgunnah, Mouzah or 
other division of estates for. whish a settlement 
was concluded with the owners, not being 
lands for whieh a distinct Settlement may 
have been made since the period above 
referred to, nor lands held free of assessment 
under a valid and legal title of the nature 
Bpeoified in Regulations XIX and XXXVII, 
1798, and in the corresponding Regulations 
mubsequent!y enacted, are and shall be con. 
sidered liable to assessment in the same 
manner as other unsettled mahals and 
the revenue assessed on all such landa, 
whether exceeding one hundred bighas or, 
otherwise, shall belong to Government,” 
. “Seeond.—The foregoing principles shall 
be deemed spplieable not only to tracts of 
land such as are dessribed to have been 
brought into cultivation in the Suuderbuus, 
but to all Churs and. islands formed sipce 
the period of the Decennial Settlement, and 
generally to all Jands gained by alluvion 
or dereliction since that period, whether 
from an introcession of the sea, an alteration 
in the course of rivers or the gradual acces: 
gion of soil on their banks," 

' Section 81 of the same Regulation saves 
the rights of the proprietors of permanently 


settled estates to the full benefit of "all 


waste lands included within the ascertained 
boundaries of such estates respectively at 
the pericd of the Decennial Settlement, and 
whieh haya since been or may hereafter 


` ba^ redueed toreultivation: " "and eoneludes 


with the- following general declaration :— 

" Sesónd.—It is further héréby declared 
and enacted that sl: oleims by the Revenue 
Authorities on behalf of Government to 
additional revenue from lands which were 
at the period: of thé Decennial Settlement 
included within the limits of estates for 
which a Permanent settlement “has been 


concluded, whether onthe plea of error or 


fraud, or on avy‘pretext whatever, saving, of 
course, the case of: lands expressly excinded 
from the operation of the Settlement, sush 
as Lakheraj and Thannadarry linds, shall 
be and be considered wholly illegal and 
invalid.” 

On an analysis ot the terms of thosa 
Regulations, so faras they are' material to 
the que:tion now’ under consideration, it 
appears that, while lands inoluded in а 
Permanent Settlement were carefully exelud. 
ed from further assessment, this proteation 
was extended only to lands astus lly in existenee 
at the time of the settlement and specifically 
ineluded in the estate аз settled, The 
produse of "every bigha”: of these landa 
was to be assessed to revenue onee for 
all (Regulation XIX of ‹791) ; and even 
waste land vrodueing little or'no revenue 
to the proprietor, if included within the 
limits of any Pergunnah, Mouzaih or other 
division of estates for whish a Settlement 
waa eoncluded, " was to be free from further 
ввчевзщепё on being brought into eultiva- 
tion (Regulation II of 1819, seetion 31). 
But lands not included in the settled 
Pergunnabs and Mouzahs' were: to be 
eonsidered liable to assessment aa unsettled 
property ; and these principles,” +. е., that 
lands not ineluded within the limits of the 
settled “Pergunnahs” and "M»uzah" were to 
be the subjest of additional asssssment— were 
to be deemed applieable to all Churs and 
islands formed since the Desennial Settle- 
ment, and generally to alllantls gained by 
alluyion or dereliction sinep that ‘period 
(Regulation II of 1819). It appears to their 
Lordships that the effect of the Regulation 
last referred to is to declare that Churs form- 
ed aftsr-the Desennial Settlement are to be 
treated as unsettled ; and that this. express 
provision cannot be exeluded merely by 
showing that the river-bed from ,whiéh the. 
Ohurs have been thrown up was at the date 
of Settlement the property of the Zeniindars, 
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and that the Settlement was impossd upon 

. the Zemindari as a whole, The ownership 
of the bed may determine the proprietary 
rights in the Ohurs; but property is one 
thing and assessability is another, The Rə- 
gulation deslares in terms that new Ohurs are 
fo be included in the eategory of unssttled 
lands, and contains no exception for Ohurs 
formed upon a river-bed belonging to a 
settled estate. Such Oburs must, therefore, 
be treated as unsettled. 


.. This conclusion is strongly supported by 
the terms of Regulation XI of 1825, which 
deala with the rules to bs observed in deter- 
mining elaims to landa giined by аЦатіоп or 
dereliction. "The fourth rule laid down in 
that Regulation, while providing that “ in 

' small and shallow rivers, the beds of whieh, 
with the Julkur right of fishery, may have 
been heretofore resognised as the property af 
individuals, any sand-bank or Ohur that may 
be thrown up shall, as hitherto, belong to 
the proprietors of the bed of the river,” 
adds the words” subjeet to the provisions 
stated in the first clause of the present 
section. " These last mentioned word: refer 
to the proviso to the first clause, whieh 
prevents the ownerof an increment of land 
gained from a river ог the sea from being 
exempt from assessment to revenue under 
Regulation Il of 1819; and they show son- 
elusively that the intention of the Regula. 
tion was to provide that all Ohurs newly 
formed sinoga the Decennial Ssttlement, though 
npon a river bed which is " resognised as 
the property " of the owner of the settled 
estate, are to be treated as land gained sinee 
the Settlement, and liable to be assessed 

pecordingly. 

There is nothing inequitable in such 
a construstion, Sestion 5 of Aet IX 
of 1847 provides that, when on in- 
wpeetion of the  Deara Survey Map it 
appears that land has been washed away 
from or lost to any estate paying revenue 
to Government, a proportionate deduetion 
‘shall be made from the juma, and if a 
dedustion is to be made for land washed 
away, there is no reason why an addition 
should not be made in respeet of land 
gained by alluvion or derelietion, In the 
‘latter ease, while it may bethat the area 
nominally belonging to the estate is une 
altered, the eultivable area is іпегвавей 


. Settlement 10,042 


aud with it the potential revenue of the 
estate, 

It was suggested in argument that a 
river-bed might Бе treated ав “waste land" 
eoming within the protestion of section ЗА 
of Ragulation II of 1819; but their Lord- 
ships -ara not of that opinion. Indeed, the 
express provision in sestion 31 that waste 
land shall not be the subject of an addi- 
tional assessment when brought into cul- 
tivation, when  eonirasted with the pro- 
visions of section 3 of the same Regula- 
tion as to newly formed Ohurs and islands 


.affords further support to the view that 


the legislative authority intended to put 
sush Ohura upon a different footing from 
the waste lands aud to make them liable 
to assessment. 

The learned Judges of the High Court 
appear to have thought that auch a eon- 
struction of the Regniations as is here 
adopted would be opposed to the daeision 
of this Board in the above eited ease of 
Secretary. of State for India v, Faha- 
midannisia Begun (1); but on exmina- 
tion of that saseit will appear slearly that 
the lands there held to bs exempt from 
assessment were not Ohurs formed sinse 
the Settlament проп lani whieh at the 
time of Settlement had been river bed, but 
were lands specifieally somprised iu the 
Settlement and whish, having for a time 


-been eovared with water, had afterwards 


emarged again by reason of alluvion or 
derelietion. The estate thera in question, 
containing at the date of the Decennial 
bighas of land, had 
besome wholly submerged by the astion 
of the Ganges and the Brahmaputra; but 
an area amounting to 2,000 dighas had 
resently re-appeared above water, and it was 
this re formed land—whish had been speci- 
йоу included in the Da«ennial Settlement 
and in respest of whieh the assessed re. 
venue had been paid even during the period 
of its submergense —whish it was sought 
to assess to additionalrevenue. The Board, 
affirming the decision of the High Court 
in Bengal, decided against this claim, hold- 
ing that “lands within the limits of settled 
estates whieh had besome covered with 


. water, and afterwards re-formed, were not 


landa ‘gained from the river or sea by 
alluvion or dereliction’ within the meaning 
of the legislation of 1847, whieh is sonfined 
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io lands- so gained ‘sinee the period of 
Settlement.” It is obvious that sush в 
conelusion has no application to a ваве 
‘like the. present, where the land in ques- 
tion is new land formed sinse the Sottle- 
‘ment was made. Lord Herechell, by whom 
-the. judgment of the Board was delivered, 
insisted more than oneeon the sircumstanse 
that the land in qu:stion wes land which 
had been assessed to revenue at tha date 
of the Settlement and had since been inun- 
dated and resovered, and that revenue had 
‘throughout been paid орсп it; and the 
terms of the judgment. indicate that, if 
the land in question bad baen formed for 
the first time sinc» the date of the Settle. 
ment, the devision would hava been the 
other way, 

Lopes v. Muddun Mohun Thakcor (2) 
was referred, to; but that esse, whieh 
dealt with the proprietary right in land 
re-formed after submergence upon the original 
site and not with assessment to revenue, 
bas no direst bearing on the present ease. 
Reliance was also plaeed сп’ sertain rating 
cases: Land Тав Commissioners v. Ceniral 
‘London Reilwey Company (3), Attorneys 
General for British Columbia v, Attorney. 
Géneral for Oanada (4), but those desisions 
turned on English or Canadian Law, and 
eanrot affest the constecc!ion of the express 
provisions of the Bengal HRegu!stions. 

‘In the result, their Lordships are tatis- 
fied’ that the Churs ard islands, whieh 
since the Deoennial Settlement of the Zemin- 
dari of Burdwan has b2en formed in the 
river Damodar opposite to lands balong- 
ing fo that Zemirdari, were liable to 
assestment under the Act of 1847, and 
aetordiegly that the sppaslw in the first 
two suits should suessed. Having regard 
to: this canelusion, if is unnecassarg to 
consider tbe question of ihs ownarship of 
any Ohu:s which may have baen form3d 
opposite to lands alienated from the Zemine 
dari or in the „navigable part of the 
river; — 


(2) 13 M.I. A, 467; 14 W. R. P. O. 11; 8 В.Т, В. 
52'; 2 Suth. Р, О. J. 836; 2 Ваг, Р, C. 1,89; ; 20 E. R. 
625. 

(8) (1913) A, €, 334; 82 L, 7. Oh. 274; 108 L Т. 
690; 77.J. P. 289; 11 L, G. В. 693; 67 S, J. 403; 29 T. 
L: R. 395, 

(4) (1914) A. О. 158 at p.468; 83 L, J. P. О. 169; 
110 L, T, 484; 80 T, L, R. 144 


As stated above, the Ohurs formed in 
ths rivsr Darakeshwar, whieh were in 
question in the third suit, and those formed: 
in the Damodar river against lands of the 
Zismindar of Malara, whish were the 
subjest of the fourth suit, are for presant 
purposes in the same position as the Chars 
already diasussed. The appeals in these 
suits also should, therefore, be allowed, and 
the decision of the Districs Judge of 
Bankura in the fourth suit should. be 
restored. 

"Their Lordshigs will humbly adviss His 
Maj.sty that these appeals should bs 
allowed and the suits dismissed, and that 
the respondents should pay the возбя in 
all Oourts and the. вовёз of thess appeals. 


Apzeals allowed. 


— 
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BOMBAY HIGH COURT, 
Secoxp Оу, APPEAL No, 581 or 1921. 
January 20, 1922. 

Present :—Sir Norman Masleod, Kr., 
Chief Justics, and Mr. Justice Coyajse, 
DEVU JETIRAM GUJAR—Deranpant—° 
APPELLANT 
versus 
REVAPPA SATAPPA SHINTRE— 
PLAINTIFF —— RESPONDENT, 

Dekkhan Agriculturis's Relief Act (XVII of t873); 
зв. 3, 15B~-Decree—Dejendant becoming agriculturist 
after decree, effect of —" Suit," meaning of. . 


A defendant who is nob an agriculturist at the 
time a decree is passed against him, but beocofnes 
one thereafter, is not entitled to the benefit of 
section 15B of the Dekkhan Agriculturists! Relief 
Act. 

The description of suit in seotion 8 of the 
Dekkhan Agrioulturists’ Relief Act, is not confined 
to’ the relief claimed in the suit, but.also includes 
the status of the parties, 


Sesond appeal from the desision of the 
District Judge, Belgaum, in Appeal No; &7 
of 1918, sonfirming the desree passed by the 
Subordinate Judge at Chikodi, in exesution 
proeeedings in Suit No. 240 of 1909, 

Mr. S. 8. Patkar, Government Plesder, 
for the Avpellant. 

Mr. Nilkanth Atmaram, for the "Respond. 
ent, : 


Vot; LXVII) 
GANGA RAM 0, MAYA DAS, 


JUDGMENT,—The plaintiffs applied for 
execution of their deores in Suit No. 240 


of 1909 by sale of part of the 
mortgaged property. It was admitted 
that the defendant at the time the 


deeree was passed was notan agrisulturist, 
but on the allegation that he had sinee 
beeome an ágrieulturist, he elaimed to Бе 
entitled .to the benefit of section 15 B of the 
Dekkhan Agriculturists’ Relief Act. Both 
the lowér Oourts have held that, assuming 
that the defendant had become an agrieul- 
tarist since the decree waa passed, he 
was. not entitled to the benefit of sec. 
tion 15B. 

In Salchand Ohuturohand v. Ohunilal Jag. 
gitandas (1) the question arcse whether a 
defendant who was not an agriculturiat 
at the time when a money deoree was 
passed against bim, but who had beeome 
one later, sould at the time of execution ask 
the Court under sestion 20 ofthe Dekkhan 
Agriculturists’ Relief Act to grant instal- 
ments, Mr. Justice Heaton said :— 

" [n this ease the Firat Class Subordinate 
Judge of Nasik has applied sestion 20 
ofthe Dekkhan Agrieulturists! Relisf Act 
to the case of a judgment-debtor who was not 
an agriculiuvist when the decree was obtained 
but who by disearding trade and limiting 
himself more exelusively to profits in land 
had become an agrieulturist at the time of 
the’ exeeution. We do not think that 
he was empowered to do this...... It seems to us 
to be quite elear that section 20 eannot apply 
to, the case of a person who was not an 
agrienlinrist when the decree was obtained 
whatever his siatus may be thereafter 
when exeeution eomes to be taken out against 
him.” 

It has been argued that seation 20 of the 
Dekkhan Agrisulturiste' Relief Act expressly 
refers to a deeree passed against an agricul. 
turist, whether before or after the Act eame 
into foree, ‘while sestion 15 B only rafers to 
deere:s for redemption, forelosure or sale, 
im suits of the descriptions mentioned in 
section 3, clause (y) or clause (s), and, eonse- 
quently, the faet that а defendant or any of tha 
defendants, who wos not an agrisulturist at 
the time the deoree was passed, but became one 
thereafter, does not prevent his being a party 

s 


, (0) 19 Ind. Oas, 901; 87 В. 486 at p. 487; 15 Bom. 


INDIAN OASES, 


841 


to a suit of that deseription, But we think 
that, considering the nature of the Aet, the 
desoription of "suit" in seetion 3 is not 
confined to the relief claimed in the snit, but 
also ineludes the status of the parties, 
Otherwise, the result would be that in all 
suits for redemption, foreelosure or sale, if 
subsequently the defendant brought himself 
within the definition of an agriculturist, he 
would be entitled to the benefit of section 15 
B, and wedo not thinkthat was the inten» 
tion of the Legislature, or that is what 
the law enasts, We think, therefore, that 
the decision of the Оопгё below was 
correct and theappeal ought to be dismissed 
with eosts, 

W C, A. 

Appeal dismissed, 


LAHORE HIGH COURT, 
Secoxp Civi, Apprat No. 2699 оғ 1920, 
March 9, 1921. 

Fresent:—Mr. Justiee Abdul Raoof, 
GANGA RAM—PLAINTIFE— APPELLANT 
versus 
MAYA DAS лир OTHESS—DEFEwbANTE 
— RESPONDE TS, 

Civil Procedure Code (Act V of 1908), s. 102—9«; 
based on agreement to share the income ofa tenancy 
—Suit, whether, of the nature cognizable by Small 
Cause Court—Appeal, second, . 


A suit based on an agreement between the 
plaintiff and the defendant that the latter would 
pay the former half of what he realised from a 
tenancy granted to him by the Government is 
cognizable by a Court of Small O&uses as all that 
is transferred under the agreement isa moveable 
pyoperty and not a right in the tenancy and 
under section 182, Civil Procedure Code, no Second 
appeal lies from a decision in sucha suit where 
the value of the subject-matter is less than 600 
rupees. [p. 842, col, 1. J 

Sesond appeal from а decree of the 
Senior Subordinate Judge, Jhang, dated the 
19th October 1920, affrming that of the 
Munsif, Second Olass, Jhang, dated the 17th 
July 1920. 

Lala Rama Nand, for the Appellant, 

Mehta Amin Chand, for the Respondents, 

JUDGMENT.—The following relief wap 
claimed by tha plaintiffi—That а deesreg 
for Rs. 67-8 0 bspaseed in favour of the 
plaintiff, This elaim the plaintiff based 
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between him 
' and the defendant that the latter would 
pay him half of what he realised from 
the tenansy granted to him by Govern- 
In order to make the sass clear 
' it, was argued on behalf of the plaintiff 
“before the lower Appellate Court that all 
‘that was transferred to him under the 
agreement was a moveable property and 
not a right in the tenaney. Looking at 


the relief in the light of this explanation 


the suit, on the fase of it, appears to be 
ofthe nature of suits cognizable by a Court 
of Small Oauses, Mr, Rama Nand for the 
plaintiff appellant has argued that the suit 
comes within slause 81 of the 2nd Sehe- 
dule of the Provineial Small Cause Courts 
Aet and is thus exospted from the juris- 
diction of а Court of Small Causes. The 
suit is not one for an acsount to reeover 
surplus eollestions reseived by the mort- 
gagee, nor is 16 a suit for the profits of 
immoveable property tkelonging to the 
plaintiff whish have been wrongly received 
‘by the .defendant. 16 was simply and 
purely a snit based on an alleged agree- 
ment, and, therefore, within jarisdiction of 
в Court of Small Oanses. Under sestion 
102 of the Code of Civil Prosedure, there- 
fore, no appeal lies, and this appeal must 
be dismissed with sos's, and I order ec- 
sordingly. 

Т, 0, А, 

zx Appeal dismissed, 


BOMBAY HIGH COURT, e 
First Civit, Arrear No. 191 оғ 1919. 
' A December 23, 1921. 
Present :—Sir Norman Macleod, Кт, Chief 
: Justise, and Mr. Justies Shab. 
NATHURAM HIRARAM THAKOR avo 
` OTHERS — PLAINTIFFS —APPELLANTS 


versus 
Tat SEORETARY or STATE ғов INDIA 
AND ANOTHERS~ -DargSDANSS— RESPONDENTS, 
Bombay Land Revenue Code (Act V of 1879), 88. 28, 
204—Notice of démand issued by Mamlatdar, whe- 
ther order within sections—Sutt for declaration that 
land held  vent.free, maintainability of—Bombay 
Revenue Jurisdiction dct (X ef 1876), =. 11, appli. 


E cation of. 


A notice of demand: issued: by a Mamlatdar that 
a certain sum of money, was due for . payment of 
land revenue, and that, if it was: ‘not paid, steps 
would be taken, according to law, to enforce pay- 
ment, is not an order, within the meaning of 
sections 203, 204 of the Bombay Land Revenne Code, 
and, consequently, 2 suit instituted after the issue of 
auch a notice, by the assessee for a declaration that 
he is entitled to hold the land rent-free would not ba 
governed by section 11 of the Bombay Revenue 
Jurisdiction Act, [p, 848, col, 2,] 

First appeal from the desision of the 
Distriet Judge, Ahmedabad, in Suit No, 34 of 


1915, 


Mr. G. N. Thakor, for the Appellants, 

Mr. S. 5. Patkar, Government Pleader, 
for Respondent No. 1, 

Mr. N. K. Mehta, for Bespondené No. 2. 


JUDGMENT,—The plaintiffs filed this 
sait praying for a declaration that Survey . 
No. 656 in the limits of the Talukdari 
village of Кап] was of their absolute 
ownership, and. that the Talukdar defendants 
had no right of any kind whatever ‹отег 
it, and that the first defendant, the Seeretary 
of State, had no right of any kind whatever 
to sanction the relinquishment of the said 
Survey Number by the said Talukdats, 
and had no right to assess, апу kind of 
elaim or tax on it, and for further and other 
relief. . 

A preliminary issue was raised whether 
ihe suit was barred under section li of 
the Bombay. Revenue  Jurisdietion Aet. 
The learned Judge held that the suit was 
barred on the ground that an order had 
been passed within the meaning of seetions 
203 and 204 ofthe Bombay Land Revenue 
Oode, and that as the plaintiffs had not 
appealed against that order their suit could 
not. lie. 

Now it appears 
litigation between the 


that in the previous 
Talakdars and the 


plaintiffs, the plaintiffs were able to establish 


their right to hold this partisular land rent- 
free, Thereafter the Talukdars relinquished 
this partisular Survey Number in favour of 
Government, althongh it does not appear 
that the plaintiffs were heard on the ques- 
tion whether the relinquishment ‘was ог WAS 
not subjest to their rights, 

The next step taken by the Bevejue 
Authorities was a notise of demand issued 
by the Mamlatdar that a sertajn amount 
was due for the payment of the land revenue, 
and that if it was not paid within ten days 
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‘from the: reeeipt of the notice, steps 
would be taken according to law to 

‘forsibly resover the whole amount for the 
current year’s land revenue which had not 
been paid, 

Опе would presume that the notise of 
demand of the Mamlatdar was based on 
ап order Бу the Collector directing that 
this partionlar Survey Number was liable 
to pay assessment, and that evidently was 
the view taken by the firat defendant when 
the written statement was filed, beeause in 
the first paragraph thereof it is said : 

.  " The jurisdietion of the Court to entertain 
the suit is barred by seetion ll of the 
Bombay Revenue Jurisdiction Aet, 1876, 
since the plaint does not state that the 
plaintiffs have preferred any appeals against 
the orders of the Oolleetor imposing and 
levying assessment on tbe land ia suit as 
provided by  sestions 203 and 204 of the 
Bombay Land Revenne Code." 

Now it is admitted that no sueh order 
of the OColleetor ean be produced. Conse- 
quently, there воша be no order from which 
an appeal lay. 16 seems that the first 
defendant urged that in the absence of the 
order of the Ocllector assessing the land, 
the notiee of demand by the Mamlatdar 
was an order within the meaning of sections 
208 and 404, Now the plaintiffs czuld 
have appealed toa bigher authority objeeting 
to the notise of demand issued by the 
Mamlatdar, but it does not follow that 
beeause they could have endeavoured by 
a resort to higher authority to get that 
notiee: of demand revoked, therefore, it was 
an order within the meaning of sections 
203 and 204 of the Bombay Land Revenue 
Code. The learned Judge on this question 
BAYA: 

"Then it was sontended that the notice 
of demand issued by the Mamlatdar was 
not an ‘order.’ Oonsidering the number of 
years for -which the dispute about these 
lands has been continging .one would suppose 
that before the Mamlatdar issued this notics 
there must have been а formal order by 
some Revenue (Officer direeting this to be 
done. But if there was sush an order it 
has not been brought to the notiee of the 
Court, and the learned Pleader for . the 
` defendante, in arguing the issue, treats the 
demand noticas as if it was the order and 
nothing else. In my opinion, it is an order 


within the meaning of sestions 203 and 204 
of the Land Revenue Code. I see no reason 
to hold that the word “order” used in those 
gestions was meant to be understood in a 
narrow or teshnieal sense, as a formal order 
passed after judicial inquiry or anything 
of that kind. A notiee of demand is in effeet 
an order to pay.” 

. Now it may be said that a notise of demand 
whieh, if not complisd with, вап be made 
effestive by execution proseedings, may be 
considered as akin to an order, but that 
sould only be beeause of the results following 
from it. Bat it is not strietly logieal to 
find that because the same results follow 
from two particular kinds of documents, 
therefore, the documents are of the same 
kind also. One has to look to the wording 
of the dceument; and it appears to us that 
it would be going too far to say that tbig 
noties of demand, whieh. admittedly is the 
natural eonzequense of an order imposing 
assessment upon land, can be treated as an 
order or deeision within the meaning of 
sections 203 and 20+ of the Bombay Land 
Revenue Code. The whole question regard: 
ing this demand of land revenue is somewhat 
involved in mystery, as the plaintiffs were 
allowed to continue to hold the land rent. 
free, and yet apparently no opportunity 
was given to them, after the demand to 
psy land assessment was issued, to state 
their ease for their being allowed to sontinue 
to hold rent-free, whether the land was 
relinquished or not. Itsaems to us this is 
а ease to which section 11 of the Bombay 
Revenue Jucisdietion Aeb doss not. apply, 
and that the suit would lie, The decree 
dismissing the suit must be set aside, and 
the suit must ba remanded to the lower 
Court to be heard on its merits, The 
plaintiffs to get their sosts of the appeal. 
Costs in the lower Oourt to be soats in 
the sause, 


W. 0. A. 
Decree set aside. 
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; LAHORE HIGH COURT. 
Seconp Опт Appsat No, 1681 or 1921, 
January 11, 1922, 
Present :—Mr. Jastica Martineau. 
MUHAMMAD KHAN AXD ANOTHER — 
Р PrEAINTIFFS — APPELLANTS 
versus 
GHULAM QADIR—DerFENDANT— 


RESPONDENT. 
Pre- emption —Non. compliance with decree — Appeal, 


Non-compliance with a deoreó for pre-emption is 


` поб fatal to the further prosecution by the pre- 


emptor of an appeal against the decree, 


Thakur Das v. Tulsi Das, ТО P. R. 1590 (F, B.) and 
Molik Akbar Ali v. Hassan Ali, 67 P. В, 1805, followed, 


'Sesond. appeal from а deores of the 
Distriet Judge, Sialkot, dated the 28th 
April 1921, affirming that of the Mansif, 
First Class, Daska, Distriet Sialkot, dated 
the 3rd February 1921. 

Mr, Badr-ud Din, Kuresht, and Baba Joti 
- Sarup, for the Appellants, 

JUDGMENT.—The plaintiffs were givan 
a deeree for pre emption of the land in suit 
aubjact to the payment of Hs. 20) by the 
Sth Mareh 1921. They appsalsd sontend. 
ing that the real prise was oniy Ra. 92, 
‘and the: District Judge on the 4th March 
rémanded the case undar О, XLI, т. 2i, 
'Qivil Prosedara Code, fora finding as to 
the market value of the land but when the 
case eame: before him azain on the 28th 
April he dismissed the appeal oa ths ground 
‘that as the ` plaintiffs hal not paid the 
money ав required by the desree their suit 
афва dismissed. They have filed a seaond 
appeal iñ this Oouri, and it. is clear that 
the-appeal must be g&osoepted. 

ft wás held by a Fall Boneh in Thakur 
Bas v. Tulsi Das (1) that non-somplisnse 
with a pre-emption decree was not fatal toe 
the farther prcsesu*ion by the pra-emptor 
of his! appeal, as section 214 of the Civil 
Prosedure Oode of 1882 was to bs read 
subjest to the provisions of the law of 
appeal, and that ruling was followed in Malik 
Akbay Ali v. Bassın Ali (2). 
ʻI accordingly асзэрі this appeal, sé} aside 
the desrea of the lower Appellato Oourt, 
and remand the ease fo that Court under 
О. XLI, т. 23, Oivil.Prossdure Code, 


(1) 70Р. 8.71890 (Е. B}, , 
(2) 67 P. R. 1895, 
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for fresh deaision of the appeal’ before it 
on the merits, Court-fee on the appeal.in 
this Court to ba refunded. Other costs will 
be costs in the савэ, К : 
Z, K, & B, N. : 
` Appeal accented, 


BOMBAY HIGH OOURT. 

Ssconp Orvis Appear No, 741 or 1920, 

i January 16, 1922, 

Present i —Sir Norman Masleod, Кт,, 
Chief Justies, and Mr. Justise Ooyajee, 
HALLAPPA KALLAPPA—DEFINDANT 

— APPELLANT 
versus 
IRAPPA GIRIMALLAPPA AND ANOTHER 


Pris TIERS — REsIPONDENTA. 
Dekkhan Agriculturists' Relief Act oe of 1879). 
8. 10 A, scope of. 


The provisions of section 10A of the Dekkham 
Agrioulturists’ Relief Act are not limited in their 
scope to suits of the description mentioned in section 
8, clauses (w), (у , 2 : those provisions are applicable 
to every suit to which an agriculturist is а party, and 
in which there is some transaction in issue entered 
into by such agriculturist, or the person, if any, 
through whom he claims, which is of such a nature 
that the rights and liabilities of the parties there. 
under are triable wholly orin part under Chapter 
МТ of the Act. [p. 845, cols. 1 & 2.] 


Second appeal from a  desision of the 
Assistant Judgs, Baigaum, in Appsal No. 122’ 
of 1918, eonfirming а deeres passed by the 
Seeond Olsa, Sabordinate Judga at Attini, 
in Civll Suit No. 190 of 1915. 

Mr. A. Q. Desai, for the Appellant, Р 

Mr. H. В, Qumasle, for Bospondents Nos; 
l ani 2, 


JUDGMENT, 

MacLgop, О. J.— The plaintiff filed thia 
soit for partition of oertain lands and) 
houses and  moveables а Shirhatti im 
Athni Taluka. Defendants Nos, Ї to. 3 
were his bheubands. The other defendautn: 
were alleged to Ыз alienses оѓ some of 
the lands.  Dafendant No, 4 did not 
appear at the trial. Thesuit was desresd,. 
Thereafter, defendant No. 4 got the deeree: 


‘Vol. XVII] 
BALLAPPA KALLAPPA ©, IR&PPA GIRTMALLAPPA, 


web aside «іо the extent of the Land ‘Sur- 
vey Number 156, whieh is said to have 
been transferred to tim by the sale-deed 
Exhibit 115 in 1913, The plaintif alleged 
that the transfer was really a mortgage, 
and that, therefore, the land was still 
owned by his family and was partible, 

In the Trial Court the issue was whether 
the sale relied on by the defendant No. 4 
was really а mortgage. It does not 
seem to have been suggested there that that 
issue could not be tried, or that section 
10A of the Dekkhan Agrisuliurists’ Re- 
lief Асі was not applicable to the ease. 
But in first appeal that point was taken. 
Tho learned Judge said : 

"The only question is, whether the words 
whenever 16 is urged at any stage of any 
suit or proseeding' in ssation RCA are 
to ba to construed as to sonfine the 
meaning of the words ‘any  suib or pro- 
ceeding' specifically to a suit of the des- 
sription mentioned in section 3, clauses 
(ш), (y), and (z). ` Sestion 12 and sestion 
13 are in terms restricted to those suits, 
but section 10A, enacted in the same 
Ohapter, provides for ‘any snit or proseed- 
ing. : All that is necessary is that the 
transastion in issne should be of sush a 
natura аз to make it amensble to the 
operation of sectiona 12 and 13. I see no 
reason for euttitg down the sesope of 
the words ‘any suit or prosseding’ in 
sestion 10А, and limiting it to the four 
sorners of the suits provided for in sestion 
12. Sestion 10A was, it would appear, 
deliberately given a wider ғсоре Тһе 
words any snit’ have, therefore, to be read 
in their ordinary sense," 


- It seams to me that when tke pro- 
visions of ssstion 12 were specifisally 
limited to any suit of the description 
mentioned in sestion 3, slauses (w), (y) 
or (=), if it had been intended to limit 
the provisions of seotion 10А to suits of 
that dessription, similar words would have 
been uzed instead of the words in any 
suit or proceeding.” But for the sestion 
io be applieablo it is only necsssary that 
an sgriculturist must be a party to the 
suit and that some transastion shall ke 
in issue entered into by such agriculturist 
or the pérson, if any, through whom he 
elaime, whish shall be of such a nature 
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that the rights and liabilities of the parties 
therennder are triable wholly or in part 
under Chapter ПІ of the Aet, The illustra- 
tion (a) makes this clear:—If a landlord 
sues for possession of land leased by him 
to an agriculturist, sueh suit is not one 
of the suits referred fo in sestion 2, clauses 
(w), (y), and (е). In a suit on a lease, 
if the defendant alleges that he mortgaged 
the land with possession to the lessor, 
who is entitled to its possession only as 
such mortgagee and поё as owner, and 
asks that he may be allowed to redeem 
the mortgage without being ejested, then, 
there is a trangaction in issue such as 
is referred to in section 10А, and the 
Court may admit evidence on this allegation, 
and if satisfied that it is correct, may 
desline to ejeot the defendant as tenant, 
and allow the suit to be converted into 
one for redemption of the mortgaged prop» 
erty. Therefore, the faet that thera is 
gome such transastion in issue in a suit 
ta which an agrieclturist is a party rene 
ders section 10A applieable whatever the 
natura of the suit may be. Now it seems 
to ma to be elear that this was a suit 
for partition whieh was resisted by the 
fourth defendant on the ground that s 
part of the property had ‘been sold to 
him, so the Court was entitled to take 
evidence with regard to the real nature 
of the transaction, and deside whether or 
not, the transaction was a sale as cone 
tended for by the fourth defendant, or в 
mortgage as alleged by the plaintiff, and 
having found that it was not a sale buta 
mortgage, then the Court was entitled to 
treat the case as against the fourth des 
fendant ss a suit for redemption. The 
Court apparently did not take that eourse 
Put 1616 the mortgagee-appellant to his 
remedy -by another suit, As the parties 
are agreeable now that we shonld pass 
orders as if the plaintiff was asking for 
& redemption of the mortgage from the 
fourth defendant, while dismissing tho 
appeal ky the fourth defendant against 
the decree for partition, we direct that the 
suit should be *remanded to the Trial Court 
for taking un acsount under seetion 158 
of the Dekkhan Agricalturiste’ Relief Aok 
of the mortgage Exhibit 115 of the year 
1918. We dismiss the appeal with eosts 
and remand the suit ta the Trial Court 


846. — 

РАВТАВ SINGH €, AOHHAR SINGH, 
to pass a redemption deeree, 
remand to be costs in the sause. 

Оотатвв, J 
it is urged,on behalf of the appellant 
that the lower Courts erred in law in 
inquiring into the nature and sharaster 
of the transaction in question. Tha con- 
tention is that the operation of sestion 10A 
of the Dekkhan Agriculturists' Relief Act 
should ba confined to that limited class of auits 
which is dessribed in section 3 of the Aet 
whereas the present suit being a suit for 
partition of certain properties 'does not fall 
within that class, In my opinion that son- 
tention is not well. founded, The material 
words of ths seotion are: “at any stage of any 
suit or prooeeding to whieh an agrioulturist 
is а party.” These words must be giren 
their ordinary and natural meaning, and the 
Legislature must be intended to mean what 
it plainly expresses. The illustrations attash- 
ed to that sestion show that it was intended 
to give full effest to the plain words of the 
enactment. Neither of the suits referred to 
in illustrations (а) and (c) falls within tbe 
the restricted elass of suits dessribed in s30. 


Costs in 


tion 3, Tae illustrations - given in the 
Statute "are of re'evanse and value in the 
вопвігцвіїор of the text." In Mahomed Syedol 


Arifin у. Yeoh Ooi Gark (1) the Privy 
Council observes: “It would require a very 
special ease to warrant their rejestion on the 
ground of their assumed repugnansy to the 
sections themselves. It would ba the very 
last resort of eonstruetion to make any such 
assumption, The. great usefulness of the 
illustrations, whith have, although not part 
ot the seotions, been expressly furnished by 
the Legislature as helpful in the working and 
applisation of the Statnte, should not be thus 
impaired. » ‚ Moreover, a а somparison of the 
language used i in sections 10A, 11 and la 
which all occur in the Third Ohapter of the 
Act, yields the same result, For, whereas the 
words used in section 10А are ‘any suit or 
prosceding to whieh an agrisulturist is a 
party,” those used im sestions ll and 12 are 
‘suit of the deseription mentioned in sestion 
5.” That this variation of language is not 
attributable to a desire of.improving the 
siyle or of avoiding repeated use of the same 


ia) 89 Ind; Cas, 401; 48 I. A, 266 at p. 268: 19 Bom. ' 


"L. В. 187; ai. О. W. N. 207; (1917) M. W.N. 162; 


(1916) 2 А: ‘0, 575; 86 L, J, Р. М 15 115 e T. 664; 


BE be Bi 978 qo). 
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words, besomes obvious on a mene reading 
of seetions 11 and 12 themselves. In my 
opinion, therefore, section 10А has a wider 


operation than what is contended for on behalf | 


of the sppellants ; and this eonstraction best 
harmonizes with the object which the Legis- 
lature had in view in passing the enaetment, 
WO А Appeal dismissed: 
Qase remanded, 


LAHORE HIGH COURT. 
„Весовр Оп Arrgan No. 1254 or 1916. 
January 12, 1921. 

Present :—Mr. Juetieo Scott. Smith and 
Mr. Justice Leslie-Jones. 
PARTAB SINGH—DzresDAxT— 
APPELLAAT 
versus 
AOHHAR SINGH—Ptatntivre— 
RESPONDENT. 


Civil Procedure Code (Act V of 1908), О. XLI, v. 26 . 


—Remand, objection to finding on, not filed— Court, 
discretion of, to allow objection to be taken at hearing, 


Where a party to an appeal fails to file objections 
to a return to an order of remand under О. XLI, г. 
26 of the Civil Procedure Code, it із disoretionary 
with the Court to permit such objections to “he 
taken at the hearing of the appeal, 

Sesond appeal from а decree of. the 
Additional District Judge, Hoshiarpur at 
Gurdaspur, dated the 21:6 February 1916, 
reversing that of the Subordinate Judge, First 
Class, Hoshiarpur, dated the 27th April 1914, 


Mr. О. Г. Anad, for Bakhshi Tek Ohand,. 


for the Appellant. 

Mr. D. R. Sawhney, for Dr. Nard Lal, for 
the Respondent. 

JUDGMENT,—The findings of the lower 
Appellate Court upon the iasues sent down 
to it are against the appellant and no. abjes- 
tions have been filed under O. XLI, r. 26 
of the Civil Prosedure Code, We, therefore, 
in our diseretion, desline to hear objections 
now, no suffisient eause being shown у we 
should do so. 

The findings are’ of faet and we  aesopb 
them, and in aseordanae therewith dismiss the 
appeal with вовів, 

W. 9. A, ; cae . 
Appeal dismisted,. . 


D 
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HANMANT TIMAJI DESAI ©, RAGHAVENDRARAO GURURAO DESAI, 


BOMBAY HIGH COURT. 
Finer Oivin Appeal No. 157 or 1921. 
January 17, 1922. 

Present: —Sir Norman Macleod, Kr., Ohief 
Justices, and Mr. Justice Qoyajee. 
HANMANT TIMAJI DESAI AND oracas— 
DEFENDANT — À PPELLANTS 


tersus 
RAGHAVENDRARAO GURURAO DESAI 
—PrAINTIEF— RESPONDENT, 
Instalment decree—Failure to pay one instalment— 
Subsequent instalments paid—Payment, appropriation 
of —Cowrt, duty of. 


Where a decree directs payment ofa certain sum 
of money by instalments, 16 is the duty of the Court, 
when instalments are paid, to appropriate them 
to the earliest instalment unpaid. The debtor 
cannot allow such earlier instalment to’ remain 
unpaid, unless at the time he makes the payment, 
the instalment was already barred by limitation. [p. 
848, col. 1,] 

First appeal from a decision of the First 
Olass Subordinate Judge at - Dharwar, in 
Dharkhast No. 399 of 1920. . 

Mr. N. V. Gokhle,-for the Appellants, 

Mr. A. G. Desat, for the Respondent. 

JUDGMENT.—The plaintiff obtained a 
decree on an award on the 8th Oatober 1915, 
whereby it was directed that the defendants 
should pay to the plaintiff Rs, 14,000 by 
eleven instalments that the first ten instal- 
ments were to be paid by annual instalments 
of Hs. 1,800 each, and the last instal- 
ment was tobe one of Hs. 1,000; that 
the defendants should pay the instalment 
every year on let August to the plaintiff; 
. ‘that the first instalment was to bs paid on 
Ist August 1916; that if the defendants 
failed to pay any two instalments out of the 
said iustalments, the said two instalments 
should be paid within six months from the 
date of default to pay the sesond instalment ; 
and that in ease of failure to pay the said 
two instalments within six months ascord- 
ingly, the plaintiff should resover the whole 
amount of the said two instalments and the 
future instalrhents that remained unpaid on 
that day and ooste, by sale of ‘the property 
mentioned in the deed of шоа without 
possession. 


The date of the mortgage on whieh the 
üesres was passed was 9th September 1904, 
Jt is quite elear that any personal remedy 
against the mortgagor would be barred by 
limitation. *Thg~ first instalment was paid 
pp the 180 August 1916, but the second one 


not having been paid,-the plaintiff applied. 
in July 1918 for execution of the decree by 
selling a portion of the mortgaged property 
to realiza the amount of the sesond instal- 
ment. The defendant contended that the 
property sould not bs sold unless two instale 
ments were in arrears, and the matter eame 
up to the High Court on appeal from the 
decision of the Subordinate Judge allowing 
exéeution fo proceed ; Hanmant Тїта Desai 
v. Raghavendra Gururao Desas (1), It was 
held that the applisation for exeention was 
premature. But from the judgment of Mr. 
Justise Shah it might be inferred that the 
Court was of opinion that a suit might have 
been filed to recover Hs. 1,300, the instal. 
ment due, and in that suit а desree might ba 
obtained for sale of the mortgaged property: 
or sufficient to satisfy the payment of tha 
instalmant in arrear., With due respect, 
we doubt very much if that was a correct 
reading of О. XXXIV, r.:14, Civil Procedure’ 
Code. 

But at present we are soncerned · with а' 
later Darkhast taken out by the plaintiff by 
whieh he sought to resover the instalment 
whioh fel due on the Ist August 1917 by 
atiashing other property of the defendant, 
namely, the deeree whieh he had obtaired 
against one Shrinivas Marhar i in the Court 
of Haveri. The Judge said “the most: “ims 
portant question which I have to deside is, 
therefore, whether plaintiff can prosedd now 
against the persons of the defendants, or 
their property other than that mortgaged to 
him in Exhibit 4," and he found that the 
plaintiff was entitled to resover the amount 
claimed either from tha persons of the de. 
fendants or from’ any of the property of theif 
excepting the mortgaged property in Exhibit 4, 

It was eventually fonnd that the decree 
whioh was attashed had‘been fully satisfied, 
Therefore, in the ordinary eourre, the Dare 
khast would fall to the ground, But the point 
deeided against the defendants was that in 
the ‘ease of any one instalment remaining 
unpaid after the due date, the plaintiff eould 
exesute against the persons of the defendants 
or againat any property belonging to them 
other than the mortgaged property, This ig 
an important - -question, and it, appears £o 
us that it was wrongly decided · -by the Court 
below, 

1 


. (1) 68 Ind. as 221122 Bom, 1, В, 860; 44 B. 081,7 
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BHAGAT RAM t, SAHIB DEVI, 
It seems clear that where the desree only 
gives the mortgages a remedy against the 
mortgaged property, the personal remedy 
on the money claim against the mortgagor 
being barred, the only way in whioh the 
mortgagee can. recover his money is by sale 
of the mortgaged property. The dearee 
directs that exeeution should only issue 
against the mortgaged property.in the event 
of.two instalments being in arrears for six 
months, and it may be that if one instal- 
ment remains in arrear, and the plaintiff 
‘may ‘be running the risk of losing that 
instalment, he would be entitled to file a suit 
_for the payment of that instalment, which 
' gould be resovered by sale of the mortgaged 
“property; and it seems if thedecrea is сэп- 
strued strietly that would be the only way 
‘in whieh he sould recover the last instal- 
ment, the others haying been duly paid, 
Bince it could not be said that two instalments 
were in arrears, as was the sole condition 
under the deeree on which the sale could be 

direeted. · . 
However, it is nob meeessary to deside 
that point at present. But it seems that 
although four instalments had been paid 
‘ander the deeree, the last three instel- 
: ments had been eredited to the instalments 
for 1918, 1919 and 1920, leaving the instal. 
ment for 1917 still unpaid. The result 
might be that.rgcovery of that instalment, 
ifthe remaining instalments were paid 
acsording. to due dates, would become barrad 
entirely, and we do not think that that was 
the intention of the Court when the decree 
was drawn up. It would be the duty of the 
Court, when instalments are paid, to appro: 
priate them to the earliest instalment unpaid, 
The debtor cannot allow sush earlier instalment 
to remain unpaid, unless at the time he makes 
the ,payment the instalment was already 
barred by limitation. 16 seems to us, there- 
fore, that this desree should be considered 
as if instalments up to 1919 had been paid, 
and the instalment for -1920 remained due. 
Any instalment paid hereafter will be appro- 
priated ‘according to date, so that 88 soon 
as-two consecutive instalments are in arrears, 
then the plaintiff will. be entitled to exeeute 
by sale of the mortgaged property. The 
Appeal will ‘be allowed and the Darkhast 
will be amended acsording to this judgment 
so as to show that the instalment for 1920 
_ig ju arrear, and not the instalment for 
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1917. The fresh Datkhast now, filed shoald 
also be amended according to this judgment, 
The appellant to get -eosts of the appeal. 

W, С. А. - І 
Appeal.allowed; 


LAHORE HIGH COURT. | 
Sxcoxp Oivit Arrear No, 2378 or 1918, 
' December 6, 1921. m 
Present :— Мт. Justice Abdul ҚасоЁ арӣ 
. Mr. Justiee Martineau, | 
‘BHAGAT КАМ AND OTRERS—DEPENDANTS | 
— ÁPPELLANTS ` 
vertus | 
Musammat SAHIB DEV [—PLAINTIFE AND 
Musammat PARMESHRI— DxrERDANT— 
UM RESPONDENTS, 
Hindu Law—Widow—Maintenance—Liability of 
purchaser of deceased husband's property, ` 


Where a Hindu widow is entitled to receive main. 
tenance out of the estate of her deceased husband, 
the person who has succeeded to the estate cannot, 
if he seeks to defraud the widow, by any’ device in 
the way of parting with .the estate or changing its’ 
form, get rid ofthe liability which has come to him 
along with the advantage derived from his Survivor. 
ship, and a transferee taking from him.with reason 
to suppose that the transaction is one originating 
not in an ‘honest desire to pay off debts, or satisfy 
claims for which the estate ів justly liable, and 
which it cannot otherwise well meet but in a design, 
to shuffle off а moral and legal liability would, as 
sharing in the proposed fraud, be prevented from 
gaining by it, but if, though he knows of the widow's 
existence and her claim, he buys upon, a rational and 
honest opinion that the sale.is one thatcan be effect. 
ed without any furtherance of wrong, he has, as 
against the widow, acquired a title free from’ the 
claim-which still subsists in full force as against 
the recipient of the purchase-money [p: 850, col:.17] 

Lakshman Ramchandra Joshia v. Satyabhama Bai; 2 
В, 494; 1 Ind. рес. (N. s.) 752, relied upon, 

"Ram Kunwar v. Ram Dai, 22 A. 826; A. W. 
N. (1900) 97; 9 Ind. Dec. (x. в.) 1248, Bharatpur 
State v. Gopal Dei, 24 A. 160; -A."W. М, (1901) 
207, Manilal v. Bai Tara,.17 В. 885; 9 Ind, 
Рес. (N. s.) 269, Daulat Ват Y, Champa, 55 Ind. Cas. 
28: 2 U.P. L. B. CL.) 50; 32 P. W. В. 1920, Parvati 
Devanna Jagadal v. Shrinivas Ramchandra Patil, 66 
Ind. Cas; 581; 22, Bom. L. B. 110,referred to. 

Second appeal from а deeree of the Dig- 
trict Judge, Ambala, dated the 3rd May 1918, 
affirming that of the Subordinate Judge, 
Second Class, Ambala, dated the dlth Febru 
ary 1918, | Б 


2 B 


- 
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| Pandit Sheo Narain, R. B, for the Appel. 
lants, 

Lala Mehr Chand Mahajan, for the Plaintiff- 
Respondent. 


JUDGMENT,--This was a suit for re: 
eovery of maifitenanes and declaration of a 
charge on two shops. Tae property in question 
along with some other properties belonged to. 
one Lok Nath, . Нь died leaving Musammat 
Sahib Devi, the plaintiff a widow, and Jiwan: 
Kishore, ason. The litter is the defendant 
No. 1 in the вазе, Jiwan Kishore таз в boy 
of twelva years when his father died, He 
eame into the possession of these -two shops 
and the other property on his father's death. 
He: aliendted almost all tha properties. -- The 
two shops were purehased by the defendants. 
A house which is already mortgaged, ia the 
only property whieh remains in the poases- 
sion of Musammat Sahib Devi, the widow. 
The family admittedly followei the Hindu 
Law, and the property is found to have b3en 
the self-acquired proparty of Lok Nath. The 
deeeased was the vendes's.pandah and the 
vendee knew the family.. well. , The plaintiff, 
Masammat Sahib Devi, instituted the suit to 
claim maintenanee вза aharge on the two shops 
in questign. The plea .set up was that there 
existed no charge on the property under the 
Hindu Law. and. that the vendee was the 
bona fide purchaser for value. Both the 
Courts below have desreed the suit and the 
dàfendants have вошз np in segond appeal to 
this. Court, i 
* Thé question to bs determined’ ig whether 
the maintenznse бао be made а eharge on the 
property in the hands of the vendee, who 
pum to ba the bona- fida purchases. ` E 

Pandit Sheo Narain ' has жаен Дей: on 
behalf of the' appellants that the mainten. 
&nse of & Hinda widow is not a charge upon 
the estate of the decsased husband until it is’ 
fixed and charged upon tha estate by a decree: 
or by agreemeht, and tha widow's right is: 
liable to bə deteatsd by в transfer of the 
husband's property to `a -bonat & е ‘purchaser 
for value even with knowledge of the widow's. 
slaim for maintenance, unless the transfer has 
been made with the intention of defeating the: 
widow's claim. In support of this argument: 
he has relied updn a large number of enses out: 
of whish the following may ba men: 
tioned :— $ : ed 
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.. Ram Kunwar v, Ram Dai (1), Bharatpur State 

v. Gopal Dei (2), Manilal v, Bat Tara (3), 
Parvati Decanna Jagadal v. Shrinivas Rame 
chandra Patil (4) and Daulat Ram v. Ohampa 
(5). 

On these authorities the erucial question to 
be determined is whether the vendee in this 
oase was a bona fide purehaser. This was 
desided by the Trial Court in the negative. 
It found that the vendee was well-acquainted 
with the cireumstanees of the family; that 
the property inherited by Jiwan Kishore was 
only limited; that Jiwan, Kishore inenrred 
debts for immoral purposes; and that while 
purchasing. the shops-the vendee was warned 
that the. widow had set up a elaim for 
maintenanee. The vendee admitted that he 
was ко warned by Lala Munna Lal, Sesretary, 
Distriet Board, of the plaintiff's rights, but 
that he purchased the shops as they were 
situated adjasent to his houses, From the 
above aircumstances the Oourt of first instance, 
conaluded that the vendee was well-acquaint> 
ed with the sharaster of Jiwan Kishore also. 


Having taken the above sireumstaness into. 


sonsideration-the Court held that the vandes 
was not а bona fide purshaser, This finding 
of the Trial Court was challenged in appeal 
and the argument put forward was, firatly, 
that the vendee was a bona fide purchaser and, 5; 
sesondly, that Jiwan Kishore, defendant No, 1, 
had other property out of whieh he should. 
support his mother. The lower Appellate 
Couri agreed with the finding of the First 
Court and repelled the plea that the vendee 
was & bona fide purchaser. 

: It was strongly sontended by Pandit Sheo 
Narain that there was only a general eharge 
for maintenance onthe property, and that there 
being no specific eharga on the shops in 
question and the vendes basing a bona fide 
purghaser was not affested by the noties of 
the fast that the widow had a claim for 
maintenauss. The leading case on the point is 
admittedly the вазе о? Lakshman Ramchandra 
Joshia v. Satyabhama Bat (6), The summary 
of the question decided in that case is given in, 


(1) 22 А. 328; A. W. М. (1900) 97; 9 Ind, Deo, 
(x. в.)' 1248. : 

(2) 21.163; А. WN, (1901) 207. 

-~ (8)17 B. 898; 9 Ind. Dec. (м. я.) 239 

(4) 55 Ind, Cas. 531; 22 Bom. L. R.:110. 

(5).55 Ind. Сая. 28; 2 U.P. R. L. (L.) 80; 82 2. We 
"E. 1920. · 

(8)2 B. 494 1 Ind, Deg (х, 8.) 162, 


^ 
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Gour' в Hindu Law at page 447, sestion 87. 
Two of the rules, namely, (4) and (5) are 
thus stated there :— 

"(4) That the right may, however, be lost 
by a transfer made for legal neses- 
sity or for a purpose binding upon 
the family in which oase the quee- 
lion of notices is immaterial, Even 
a transferee who takes with a notiee 
of the elaim would hold it free from 
it,” 

"(5) That where the property is limited, 
the trancferee is bound to enquire 
whether there is any claim for 
maintenance ог residence, and his 
failure to do so would be tanta- 
mount to notice within the meaning 
of.section 3 of the Transfer of Prop- 
erty Ast and of the Trusts Aet," 

‘In the Bombay ease referred to abova Mr. 
Justice West, after disenssing the sase-law 
and the text, arrived at the following conclu- 
gion :— 

"1f he (vendor) sought to defraud her, he 
sould not indeed by any devise ia the way 
of parting with the estate, or changing its 
form, get rid of the liability whieh had come 
to him along with the advantage derived from 
his survivorship ; and Lakahman (vendee)— 
taking from him with reason to suppos» that 
the transaction was one originating rot in an 
“honest desire to pay off debts, or satisfy claims 

“for whieh the estate was justly liable, and 
which it sould not otherwise well meet, but 
in a design to shuffle off a moral and legal 
liability would, as sharing in the proposed 
fraud, be prevented from gaining by it; but if, 
though he knew of the widow's existense and 
her elaim, he bought upon a rational and 
honest opinion that the sale was one that 
eould be effected without any furtherance 
of wrong, be has, as againat the plainfiff, 
acauired a title free from the claim whieh 
still subsists in full force as against the 
recipient of the pursbase«money." 


The Judges in that case remanded the. 


case for а re-trial, as they thonght that 
having regard to the observations made in 
their judgment the following questions re- 
quired determination before the final desi- 
sion of the ease, namely, (1) was the 
sale justifiable under the circumstances Р 
(2) Was it unfairly prejudicial to the 
widow's rights or remedies, and (3) Was 
fhe vendee's purehase made under such cir. 


eumstanees that the property passed to him 
exonerated from the liability té support the. 
widow. 

In the present case the findings reeorded 
by the lower Appellate Court make it 
clear that the sale was not justifiable and 
that it had unfairly prejudiced the plaintiff's 
rights and that the vendee was nota bona 
fide purchaser. It is not nesessary for us 
to consider in any detail the authorities 
relied upon by the respeetive parties, as 
the law is fully erystalised in the judgment 
of Mr. Justice West. 

We aesordingly uphold the decrees of the 
Ooarts below and dismiss the appeal with 
eoste. 


Z. К, Appeal dismissed, 


BOMBAY HIGH COURT. 
8есовр Озуп Aperau No. 874 or 1921. 
Janusry 26, 1942, 

Present :—Sir Norman Macleod, Kr, 
Chief Justiee, and Mr. Justiee Coysieo. 
NARAYAN LAXMAN OHANDVADKAR . 

—PLAINTIFE—- APPELLANT : 

| versus- | 

GOPALBAO TRIMBAK OHANDAVAD:« 
KAR AND OTBEES—DREFEXDANTS— 


RESPONDENTS, 
Agreement to give in adoption— Consideration — 
Annuity, promise pf— Agreement, validity of. 


Where the consideration for an agreement to give 
&boy in adoption, is promise to pay to the 
parent of the boy an &nnunity, such promise is 
sufficient to invalidate the agreement, 

Second ‘appeal from the decision of the- 
Distrist Judge, Nasik, in Appeal No. 198 
of 1920, eonfirming the decree passed by the 
Subordinate Judge at Nasik, in Civil Suit 
No. 200 of 1919. 

Мт, d. S. Rao, for the Appellants, 

Mr. Nadkarni (with him Mr, 8. B 
Shingne), for the Respondents. 

JUDGMENT.—Both the Oourts have 
found in this sase that the promise to pay, 
annuity was the sonsideration forthe agres- 
ment to give the boy in adoption. That 
would be suffieient to invalidate ths agree. 
ment; and we need not consider the question 


ve.uxvi] © 
BAUL CHANDRA ADDYA t£, ABDUL MaTLEB, 


whether the: payment of the annuity, if 
thera had Ween good consideration for it, 
sould be enforced: against the heirs of 
Ganpatrao, although we may point out that 
` the two decisions in Balkrishna v. Janardana 
(1) and Babubhai v. Beharilal (2) appsar to 
be in conflict, and maylrequire to be considered 


hereafter. : The appeal, therefore, will be 
dismissed with sosta. 


"Wa Ge А, 5 
. Apreal dismissed. 


(1) 6 Bom. L, R. 642. 
(2) 7 Bom. L. Б. 686. 
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CALOUTTA HIGH COURT. 
Civit Revraton Олвия Nos, 512 
AND 476 or 1921. 

Desomber 20, 1921. 

Present :——Mr, Justice Suhrawardy 
and Mr, Jastica Cuming. 
BAUL OHANDRA ADDYA-—DzrFANPANT 
—РитІтІохиБ 
versus 
| Sheikh ABDUL MATLEB—PLAINTIFE 
— Opposite Party. 

Civil Procedure Code (Act V of 1908), О. XX, r. 4 
(1)-—Small Case Court, judgment — of —Judgment 
specifying: points for decision and entering findings 
seriatim, ` whether proper—Suit.to recover amount 
on bisis of acknowledgment, whether cognizable .by 
Bmall -Cause Court—Provincial Small Cause Courts 
Act (IX of 1887), s. 25—Jurisdiction—~No error of law 
—Interference by High Court, if competent, 


Where a Small Cause Courb Judge has in his 
judgment specified the points for decision and has 
entered his findings seriatim -under each of the 
issues mentioned -by’ him, he has complied with the 

rovisions of.O, ХХ, г. 4 (1), Civil Procedure Gode, 

p. 851, col, 1.]. 

A Small Cause Court is competent to try & suit 
to recover a certain sum of money onthe basis of 
an acknowledgment. гр. 862, col 1 ] 

' A High Court will not interfere with a deoree, if no 
error of -law has been. committed . by the Small 
Cause Court within the meaning of section 25 of the 
Provincial Small Cause Courts Act, [р. 862, col. 1.] 

Rules against an order of the Judge “of 
the Court of Small Causes at Sealdah. in Suit 
No. 4436 o£ 1920. 

FACTS appesr from the judgment. 

Babu .' Baranastbast. Mooker; (with him 
Babu -&rishna Ohandra Banerji), for the Peti- 
tioner.—-I attask the judgment of the learned 
Small Cause Court Judge as not being in 
accordance’ with law, The judgment does 


- Act. 
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not satisfy the requirements leid down in: 
О. XX, r. 4, slause (1). There must 
be indieation in the judgment that the learned 
Judge has underatood and considered all the 
points. Refers to Malik Rahmat v. Shiva 
Prasad (1), Will a simple ‘yas’ or ‘по’ 
amount to a decision ? A decision is a judieial 
determination of a ease. 

[Осмуна, J.— There is differense between 
a deeision and reasons for a deeision.] 

Apart from that, Isubmit that in this ease 
there has been a gross failure of justise, Is 
there any indieation that the Judge looked into 
the acsount- books of the petitioner? Simple ipse 
dixtis will not do. Moreover, I was not given 
an opportunity to examine the expert P? The 
seope of section 25 of the Provincial Small 
Cause Courts Act is mueh wider than 
section 115 of the Civil Prosedure Code. 
‘Defective procedure’ also somes under sestion 
25 of the Provineial Small Oanses Courts Act. . 
On plaintiff's own ease, it was not one for 
settled acsounts, but for settlement of aseaunts, 
во the Small Овпвез Court has no jurisdiction 
to try this suit. Seo Artiele 31 of the Seeond 
Sehedule to the Provincial Small Cause Courts 
It is a suit for an assountand not on 
account, 

Babu Fattinvban Ohatterjt, for the Opposite 
Party, did not appear, 

JUDGMENT, 
Ruir No. 476 оғ 1921, 


This . Rule is directed against a decree 
of the Court of Small Causes at 
Sealdah. It is urged that the judgment 


passed by the learned Small Oauie Oourt 
Judge is not in aceordanse with law. 

The learned Judge has specified the points 
for decision and has entered his findings 


_ seriatim under each of the issues mentioned 


by him. We think he on eomplied with 
the provisions of О. XX, г, 4, slause 1. 

"The next point urged is with regard to the , 
defendant not having been givens muffsient 
opportunity of calling a bandwriting expert, 
There was an application for review before 
the learned Judge and the reason he haa 
given in his judgment om that applioation 
affords a,somplete answer to this objection, 

It is also argued that the present suit 
being one for acceunt is not eognizable by the 
Small Cause Court. It appears from the 
judgment of the. learned Jndge that thg 

(1)18 A. 538; A, W.N, (1891) 172; 7 Ind. Deo, 
(х. в) 887. 
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plaintif’s case was that the defendant 
acknowledged the  plaintiffra dues to be 
Rs, 522-1-6 for whieh the suit was brought. 
An issue was framed by the learned Judge. 
that "did the defendant asknowledge the 
plaintiff's dues to be Ба, 522.1.6," and his 
decision on that issue is' that the defendant 
acknowledged the plaintiffs dues to be. 
Rs, 522.1.6. Such being the case, the Small 
Cause Court was - quite eompetent to try this 
guit.. З 

We are of opinion that the Court below has: 
not committed any error of law within the 
meaning of section 25 of the Provincia] Small 

Cause Courts Авф so as to invite our inter- 
vention with the deeree. 

The Rule is diecharged. : 
Ruz No. 512 or 1921. 

The main Rule (No. 476 of 1921) 
being discharged this Rule is aleo dis. ' 
sharged. 

X. к, 
Rules discharged, 


` и 


. BOMBAY HIGH COURT. 
Seconp Оту Apreat No. 329 ox 1921. 
; March 23, 1922, 
' Freteni :—Sir Norman Maaleod, Kr., Ohief 
Justise, and Mr, Justice Sbab. . : 
"Tar HAST INDIAN RAILWAY 
COMPANY—DIFENDANT— APPELLANT 
. f versus , 
DAYABHAI VANMALIDAS— PLAINTIFF 
— RESPONDENT, { 
Railways Act (IX of 1890), Sch. П, cl, (m)— 
“Shawls,” meaning oj— Question as to meaning of 
word, whether question of lavo— Appeal, second, 


The term “Shawls” in clause (m) of Schedule II 
to the Railways Act, refers to Indian Shawls of 
special value, and cannot be taken to apply to 
articles òf inferior value. ‘Гр. 855, col. 2.] 

The question whether the term “Shawl” jn clause 
(т) of Schedule IL to the Hailways Act is not used 
їп 'а restricted sense, isa question of law, and the 
High Court can, in second appeal, consider what is 
the proper meaning-of the ‘word, [р. 858, col, 1.] 

'Sesond: appeal from s decision of the 
- Assistant Judge ab: Ahmedabad, in Appeal 


No. 184 of 1918, confirming a decree passed 
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by the First Class Subordinate Judge at- 
Ahmedabad, in Civil Suit No. 342 of 1915. 
Mr: Oampbell (with him Messrs. Orawford, - 
Bayley & Оо.), for the Appellant. 
Mr. 9. №, Thakor, for the Respondent, 


JUDGMENT, S PNE. 
Macızop, О, J. — This is an appeal from the 
decree of ths Assistant Judge of Ahmedabad 
confirming the deeree passed against. the 
original first defendant by the First Olass 
Subordinate Judge. : 

The plaintiff sued the East Indian Railway 
Company and the Bombay Baroda and 
Central India. Railway Company to reeover 
Rs. 877.11.7, the value of a bale of goods 
known as Malidas of German make, whieh 
was consigned in Ostober 1915 by the 
plaintiff's agent from Howrah to Ahmedabad, 
and lost in transit. The first defendant 
Company, relying. on the faet that the plaintiff 
in his letter of the 23rd. Desember 1915 
described the goods in the bala as 170 
pieees Shawls, contended that they ваше 
within the excapted artieles referred to in 
section 75 of Act IX of 1890 and as the 
consignor had failed to describe the nature 
of the goods and pay the proper rate for them, 
the Company was not liable, $us n 

The evidenee shows that the goods were. 
dessribed as Malidas in the plaintiff's. account. - 
books, and that’ each piece " was · worth 
Be. 5.5.0. The Subordinate Judge, relying ` 
on the desision in Sarat Ohandra . Bose. v. 


‚ Secretary of State for India.(1), held that. thè- 


term ‘Shawls’ in the Second Sehedule to the 
Indian Railways Ast did not apply to these 
sheap goods whieh were not even mannfaatur- 
ed when the Ast of 1854 'was passed, and 
so section 75 did not apply, ‘The term 
“Shawls” in the Sshedule was meant to 
apply to valuable Shawls.. from. Kashmir 
and other places. Assordingly.the suit was 
desreed against the first defendant Company 
and dismissed as against the sesond defend- 
ant Company but without costs, In appeal 
the Assistant Judge ssid : 


“The accounts of plaintiff and his agent ' 
show that the goods consigned were Malidas 
and not Shawls. The: goods do not fall 
under section-75, Schedule 1I. There ia 
ample other eviderca to support the same 


(1) 14 Ind, Cas, 726; 39 О. 1028 
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'eonslusion, The construstion of the law is 
"ob favourable to defendant assording to 
desided eases sonsidering the priee and the 
quality of goods,” 

We have had before us a speeimen of the 
goods eontained. in ‘the: missing bale. It 
is -obviously a Shawl within the ordinary 
meaning of the word as used inthe English 
‘language. йү ' 

It was argued that both" Courts had 
‘found as a question of fast that the gooda 
‘were not Shawls and that being во no seaond 
appeal lay, Е 

` Exactly the same question arose in Sarat 
Ohandra Bose ү. Secretary of State for India 
(1) whieh was a second appeal and the 
Court sonsidered that the real question at 
issue "was whether the word ""Shawls" in 
the Second Schedule of the' Indian Railways 
Aot was meant to apply to'all Shawls, or 
only Shawls of a particular . material and 
value, and not whether ‘Alwans’ were or 
were not Shawls. The term ‘Shawls’ would 
appear at first sight to. be used generally 
as applicable to all Shawls, bat it is a 
question of law whether in its partienlar 
context it was riot ‘used in a restricted 
sange, · Ж 

-Now the object of section 75 was to pro- 
test the Railway Companies from olaims 
“made . in, respeet of loss or damage to 
articles of в spesial value, unless the nature 
of sush artisles had bsen previously deslared 
and a special rate paid for the oarriaga 
thereof. The words “spasial. value” аге 
misleading аз many of the artieles detailed 
in the Second- Sshedule have no spesial 
value and protection was réally nesossary 
оа assount of their special nature, so that 
the Railway Companies might bs pnt on 
nolisa to take’ precautions to ensure their 
safe transit. Some‘of the articles enumerat. 
еі ean ba of great valua. within a small 
compass, ofhera thongh large ean ba easily 
damaged. There is no. general prineiple 
applicable to all exeept that they require 
special ваге by the Railway Company when 
performing the contrast of sarriage, An half 
anna postage stamp, a doubla узв, a diamond, 
3 watch must all be declared, provided the 
value of the paskage is.over 100 rapas, 
8) that the intrinsic valua is по test. 
Tae plaintiff, therefore, must reat his ciss 
on the contention that the word ' Shawla' 
їп the Sesond Schedule must mean Shawls 
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of a particular kind. It was suggested 
that when the word was used in the first 
Indian Railways Aat of 1854, only Indian 


‘Shawls sould have been referred to, and that 


the only Indian Shawls known in those 
days were valuable Kashmir or Persien 
Shawls. Thatis no doubt eorrect as Shawls 
are not mentioned among the articles of special 
value in the corresponding sestion of the 
Carriers Ast of 1830. ‚ 

It was unfortunate when the Indian Rail« 


‘ways Áotof 1890 was passed that it was 


not recognised, that all kinds of imported 
Shawls, whether valuable or of a cheaper 
quality, might be given to the Railway 
Companies for carriage, so that the retainer 
of the general term “ Shawls” in the Second 
Schedule might lead to a demand by the 
Railway Companies that sueh Shawls should 
be deslared. Though аё опе time I was of 
opinion that a great deal eonld be said to 
justify that demand, and that the obvious 
way to remove the difficulties which arisa 
in eases like the present one was to amend 
the Sesond Schedule so as to make it elear 
that only valuable Indian Shawls were 
intended to be included therein, I am not 
prepared to differ from the view taken by 
my brother Shah which is in scsordanes 
with the desision in Sarat Ohandra 
Bose's case (1), and opposed to the view 
of Stuart, J, in Shudarshan v, Hast 
Indian Railway Оотрању (2). It eannot be 
denied that this ease of cheap imported 
Shawls is, mush like any other вазе of 
woollen goods, and it would not naturally 
ossur to the consignor that it would have 
to ba deelared, in order that, if lost, its 
valae might bs resovered. It would be 
certainly desirable that the term " Shaw]a" 
in the Sesond Sshedale shonld now ba 
amended so as to make 16 olear that only 
Shawls of spesial value are intendad to 
raquire to be deslared. I should think it 
would then bs difficult for the Railway 
Companies to make out'any good grounds 
for ineluding Malidas in the Schedule. 

I think both appeals should be dismissed 
with costs. . 

Saas, J.—The only qasstion іп this 
sesond appeal is whether the piecs goods 
contained in the missing pares] wera 


t (3) 52 Ind,jCas, 644; 42 А, 16; a А, Ty 7, 1031, 


‘the eansignor. 


D 
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$ Shawls’ within the meaning of Sshedule 
II of the Indian Railways Ast IX of 
1890, 

The importanee of the question is that 
if the pareel contained ‘Shawls’ the Railway 
Company would not be liable for the loss, 
asthe declaration required by section 75 of 
the Indian Railways Aet was not made by 
On the other hand if the 
goods were not Shawls, the Company would 


| .be liable for the loss of the goods delivered 


for earriage under sestion 72 cf the Indian 
Railways Ast, 

The lower Courts have held that the 
artieles eontained in the paree), of ‘which a 
sample has been prodused in the ease, were 
not Shawls’  . 

: It has been urged cn behalf of the 
appellant Company that the word ‘Shawls’ 
is used in a general and wide sense, and 
that it includes oblong pieees of any material 
whish san be used as ‘Shawls? though 
cheap and not satisfying the requirement 
of the word ‘Shawl’ in a restristed sense 
as used and understocd in India. The 
dietionary meaning of the word as under- 


. stood in the English language is relied upon 
E indieating the senre in which the word 


t 


:ease (1). 


is used in. the Sehedule, The appellant 
relies upon the observations in Shudarshan 
v. East Indian Railway Oompany „(9) and 
: edntends thatthe view taken in Sarat Ohandra 
Boss v. Secretary of. State for India (1), of 
the meaning tof the word ‘Shawls’ is 
‘ erroneous, 

On behalf of the respondent it- -is, urged 
that itis really a question of fast and that 
. the finding of the lower Appellate Court 
based on the evidence in the ease that. the 
‘sample before the Oourt is nota ‘Shawl’ 
жіп the meaning of the Sehedule ought 
-to be. ascepted -in sesond appeal. It із 
further urged that in view of the scope 
and objest.. of sestion 75, the restrieted 
meaning of the word Shawl’ should 
be aceepted. The respondent relies проп 
the decision in Sarat Ohandra Boses 


After a  earefül consideration of the 
-arguments on both sides, I haye come 
to the eonclnsion that the question set 


- forth at the outset should be answered in 


the negative, 
It is in a sense a question of fast whether 


ihe partienlar sample before the Court is a 
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‘Shawl’ or not. Bat in the present case 
the answer depends upon the meaning 
of the word ‘Shawl.’ If the word is inter. 
preted in a restristed sensa the article in 
question would not be a ‘Shawl’: If it be 
interpreted in the. wider and more sompre- 
hensive sense, it would be a Shawl.’ Under 
the eiranmstanees it seems to me that it 
eannot be treated as a pure question of fact, 
and that it is necessary for us to consider 
in second appeal as to what is the proper 
meaning of the word ‘ Shawl * as used in 
Schedule II. 

The sample in question is an oblong piece 
worth Rs. 5-5-0, probably made of rough 
wool or’ of mixed material of wool and 
cotton. It appears to be an imitation of 
a real Shawl with the marked difference 
in the prise as well as the material of 
whieh itis made. The word ' Shawl’ 18 
the‘ same as the Persian word 'Shel' 
and it is commonly used in the same sense 
in almost all the Indian languages, It is 
used by the Indian Legislature in an Ast 
applicable to British India, The language 
of the Act is English. ‘The. meaning of the 
word in Johnson's Persian Dictionary ,is 
given as follows :— 

“А Shawl or mantle, made of very fine 


` woal of a spesies of goat common. іп Tibet, 


A eoarse mantle of wool and goats’ hair, 


‚ worn by dercithes," 


The meaning of the word in English is 


thva stated іп Webster's Dietionary :— 


“ A square or oblong cloth of wool, sotton, 
silk or other textile or netted fabrie used 
espeeialy by women as a loose sovering for 
the neek and shoulders: Indian Shawl is 
deseribed ss а kind of rich Shawl made in 
India froin the wool of the Cashmere goat, 
It is woven in pieses, which are seved 
together.” 

The word is more ae dealt with in 
Murray's Dietionary and I shall quote only 
two meanings of the word as ‘given there 
whieh are material for the present pur. 
pose :— 

(1) “ An artiele of dress worn by Orientala 
(eommonly as a scarf, turban, or girdle), 
consisting of an oblong piesa of a material 
manufastured in Kashmir from the hair. of 


As the name of an ,artisle of 
the West, 


(2) as 
slothing worn in Europe and 


thiefly by women аз а vovering for the 
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- Bhouldera or, sometimes for the head, origin. 
ally. applied to the imported ‘Oashmare 
Shaw? but in liter use extended to denote 
an oblong or square pieos of any textile or 
netted fabrie, whether of wool, silk, eotton 
or mixture of these,” 

It would appear that in Persian az well 

, 88 in the Indian languages the word has 
& limited and specific meaning whieh would 

exelude the sample sush as we have in the 

present case from its seope. The Indian 

Legislature, however, has used the word in 

an Ast іп Ње English language. Though 

it is not improbable that it may have been 
used by the Legislature as an Indian word 
їп the sense given to it in the Indian 
language, we have to see what its meaning 
is in the Eaglish language. The first 
meaning ав given in Murray's Distionary 
in substance is the same as that in the 
Indian languages. The sesond meaning ав. 
given above is mush wider and would in- 
elude in its ssope any oblong piece of cloth 
made of silk, wool, eotton or mixture 
thereof. When the word has two meanings, 
one. ofa reatrietive nature and the other 
of a eomprehensiva eharaster, and when we 
have to deeide whieh of the two meanings 
would be appropriate, it seems to me that 
ib ig nesessary to turn not only to the eon- 
text in relation to whieh the word is used 
but slso to the seops and objeet of seetion 
75 and tothe reason of the rule eontained 
therein, I think it iw open to the, Court to 
eonsider these elements in desiding whish 
of the two meanings isto be ascepted as 
representing the trae meaning of the word 
used in the Sshedule, Te section is enacted 
to lay down eertain eonditions as to articles 
of special value whieh must, be fulfilled 

' before any liability ‘ean be attached to a 
Railway Administration for the loss thereof, 
The general responsibility of the Railway 
Administration in respect of the goods de- 
livered for*carriage is defined by seetion 72: 
and sestion 75 eontains an-exseptional rule 
applieable to certain artisles of special’ 
valite mentioned in the Sesond Scheduls, 
ТЕ is elear to my mind that ‘Shawls’ in the 

. comprehensive sense given thereto in the 

. English language would not nesessarily be 
an article of spesial value. A Shawl in 
restrieted sense. ia elearly ап artiele of 

‘special value. It makes no difference to 

. my mind as to how or where the article 
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is manufaetured, But what does matter tc 
my mind is the stuff of which it is made, 
The prica of the artisle would not directly 
matter: but it would. be relevant as indi- 
eating the real nature of the material used. 
The reason of the rule contained in gestion 
75 ean apply to ‘Shawls’ iu the restricted 
sense and not to Shawls in the eompre- 
hensive sense of the term. J, therefore, 
draw the inferenee, and I think it is an 
inference open to the Court to draw in 
view of the origin and use of the word as 
also its apparent ambiguity in relation to 
the context, that the word ‘Shawls’ is 
used there in the restrieted sense as indieated 
in Murray's Dietionary. 

' It is clar that the article in question does 
not satisfy that description, and that the 
eonelusion reached by the lower Oourta 
that the missing parsel did not contain 
‘Shawls’ is right, . 

It is not necessary to express any opinion 
88 to whether ‘Alwans’ and ‘ Malidas’ can 
be ‘Shawls’ in this restricted sensa, In 
order ёо Ъз able to deside this question, I 
should like to know more about t'19 meanings 
attached to these words by the dealers in 
differant markets than it is posable to 


‘know on the present record. Taking the 


dietionary meanings of these terms in Urdu 
‘ Alwaus? and ' Майдан! may ba Shawls in 
the proper sen:e of the word. I do not 
thiak, and it is ,nob contended, that the use 
“of the word ‘Malidaa’ by tha. plaintiff 
in his ascounts and of tha word 'Shawis!' 
in the correspondenea ean affest the воп- 
elusion that the articla in question is not 
a ' Shawl.’ 

I hava eonsidered the observations of 
Stuart, J., in  Shudarshas v. Hast 
Indian Railway Оотрапу (2). Tho actual 
eciaion in that ease has no bearing 
upon the point arising in this sase, I¢ 
may not matter whether a partienlar Shawl 
is a maehine-made or hand-made artiele. 
The learnad Judge in that ease had to 
deeide whether the word* ‘lace’ aa used in the 
Sehedule ineluded maehine-made lase also, 
The observations of the learned Judge 
on the decision of the Oalsutta High 


Court in Sarat Ohanira Bose v. Seeretary 
of State for India (1), as to the 
meaning of the word ‘Shawls’ were not, 


atrietly speaking, nesessary for the desision 
іп that case and'while I agree that the 
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Court has to consider the meaning of the 
word used by the Legislature and not to 
look to the diseussions and views of the 
legislative authorities, I do not think that 
the Oourt is absolved from the duty of 
determining which of the two meanings, 
whieh the word may bear, is to be as» 
eeptéd.. The origin of tLe word Јаве’ is 
different. In my opinion different боп. 
siderations arise in determining the true 
meaning of ‘Shawls’: as need in the Sebe- 
dcle, There msy or may not be any 
‘ambiguity about the meaning of the 
word ‘lace’: but it does not follow that 
there is no ambignity about the meaning 
of the word 'Shawle! Where the question 
ja whether the word 'Shawl'fC-a word of 
‘Indian origin ard of extensive use in India 
ав an Indian word—bas one meaning or the 
‘other, the considerations to whieh I have 
referred naturally arise. On the whole I 
fam entiefied that the sonclusion reached in 
‘Sarat Ohandra Bose’s case (1) as to the means 
‘ing ef the word ‘Skawle’ is right. 

І would, therefore, confirm the deoree 

‘of the lower Appellate Ccurt and diemies 
ithe appeal with costs, 
-+ In the view I take of Second Appeal 
"No. 321 1 think that the Sccond  Apresl 
No. 368 should also be dismissed with 
‘eoate. It relates crly to the order of sosis 
in the Trial Court: and I cee no geod 
‘reason {о ditturb that order. 

Ww. с. P 


+. 


Arpeals dismissed. 


fe 5 LAHORE HIGH COURT. 
Civiu Revision Parmos No. 341 or 1€21. 
January 24, 1922, 
Tresent: —Mr.* Justice Martineac, 
SUNDAR DAS AND CTHERC—PLAINT FFS— 
PESJITIONERS 
versus 
PURAN SINGH— Derenpaxt— 
. HESIOXDERT. ; | 
Contract Act (IX of 1872), s, €2—Novation— 
Insuficienily stamped hundi given in renewal of prior 


hundi— Creditor, whether can fai [ш ыл ane 


“hindi, 
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.originel cor sideration, 
“by the Trial Court, but was granted by this 


. the prior kundi. 


[1922 


Where an insufficiently stamped, Rundi ia "given 
in renewal of a prior hundi and a suit pn the basis 
of the subsequent hundi is xob' ‘maintainable, the 
‘creditor сап fall back орол the prior-hundi,' Bectior 
62 of the Contract Act is no bar to- his doing 50, 
Гр, 857, col. 1.] 

‘Bhagat Ram. Qanpat Rai v. Chain ‘Hews, 44 Тай, 
Сав. 880; 16 P. W. В, 1918, distinguished. 

Jagan ‘Prasad v. Indermal, 23 Ind.’ “бав. 589; 36 
А, 259; 12 А, L. J. 261, Kutlayan Chetty v. Palaniappa 
Chetty, 27 M. 540, relied upon.- 

The test in a case ‘of this kind is whether the 
original cause of action exists independently of ‘the 
hundi subsequently executed, if it does the’ creditor 
can ordinarily sue on it, otherwice not, [p.-857, tol; 3.] 

Sheikh Akbar v., Sheikh Khan, 7 О. 266; 8 О, L. R. 
528; 3 Ind, Dee. (м, в.) 573, relied upon. 

Petition, under cestion 25 of Act IX, cf 
1887, for revision of a decree of the Judge, 
Small Cause Court, Amritsar, dated the 
19th February 1921. 

Lala Mehr Ohond Mahojan, ‘for the Peti- 
tioners, ` 

Lala Hukam Chand, for the Respondent, 

JUDGMENT.. —The plaintiffs - sued the 
defendants ора undi for Re. 300, The hundi 
was found to ke irsuffieiently stamped, and 
the plaintiffs asked to Бе. allowed to amend 
their plaint so that they might sue on the 
Leave was refused 


Court in revision, and the plaivtiffs ревога. 


ingly smended, their plaint and rued . on 


a fcimer hundi, which , was for Rs. €00 
and bears an endortement .to the effeet that 
Re. £00-had teen raid in eash and a rew 
hundi exçouted for Re. 300. 

The Judge of the Small Cause Ocurt. baa 


dismissed tke suit, holdir g, on. the authority 


of Ehagat Ram Ganpat Rat v. Chhaiu Ram 
(1), that, the plaintiffs cannot fall baek cn 
They haye aprlied to this 
Ccurt for revision. — | 

In the case relied. оп Ly the learned Judge, 


` wkere an incuffieiently stamped hundi had 


keen exeguted in lieu of the balanse due on 
a mortgage-deed, which was earcelled by an 
endorsement to the effeat that the whole of 
the mortgage money had been received in 
fall, it was held that the plaintiff sould not 


_ reoover the sum due to him on the basis of 


the mortgage-deed, 


In Jegan Prasad v, Indermal ‘(2), however, 
whieh is а onte exactly in point, it was held, 


(1, 44 Ind. Cas, 886; 15 P, W, R,.1918, 
(2) 23 Ind, Cas. 689; 86 A, 209; 12 A, 1, J, 861, 
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that where’ an insuffisiontly stamped hundi 
мав given in renewal of-a prior hundi the 
Plaintiff could. fall bask on the prior hundi. 

The. general prinsiple to be followed is 
,enunsiated in Sheikh Akbar у, Sheihh Khan 
(3). The test in а case of this kind is 
whether the original eause cf aetion exists 
independently of the hundi subsequently 
executed; if it does the ereditor can ordi- 
natily sue on it, otherwise not. In the 
present cass the kundi for Ra. 60) gave the 
plaintiff a cause of action which is quite 
independent of the subsequent Aundz, and I 
do not see why the suit on the former hundi 
should not be maintainable. 

Ocunsel for the respondent sontends that 

seetion 62 of the Contrast Act, whieh pro. 
vides that if the parties to a scntract 
agree to substitute a new sontraet for 
it, or to reseind or alter it, the original 
gontract need not be performed, debars 
the plaintiff from maintaining the elaim 
on the prior hundi. I cannot agree 
with this contention. In Kutiayan Ohetty 
v. Palantappa Ohetty (4), it was held that 
the giving of a Aundz in payment of the price 
of goods sold operates as a payment, only if 
the kundi is honoured, and that if the kundi 
is‘ dishonoured the right to sue on the origi: 
pal cause of astion is revived. So in the 
present case the giving of the sesond kundi 
‘would have operated as a discharge of the 
“firatione only if the new ecntract sould have 
been legally enforeed. As the plaintiff can- 
not sue on the second hundi owing to its 
not being properly stamped he qan fall baek 
on the first one, and section 62 of the Oon- 
traat Aet is not a bar təs his doing БО. 
‚ I aceapt this applieation, set aside the 
deerea of the lower Court, and remand the 
саве to that Court under О. XLI, r. 23, 
Civil Prceedure Code, for fresh disposal 
aesording to law. The Oourt-fee on the 
application will ba refunded. Other eosts 
will be eosts in the ease. 

Е, N, 

Application accepted, 

Go. 256; 8 C. L. Е. 528; 8 Ind, Deo, (x. &.) 


. o 27 M. 540, 


BOMBAY HIGH. COURT. 
Sxconp Отуп, Arrear No. 538 or 1921. 
January 31, 1922, 

Present :—Sir Norman .Macleod, Kr., Ohief 
Justise, and Mr. Justice Coyajes. 
NAGABHATTA TIMMANBHATTA. 
a ar al a al 

versus . 
NAGAPPA SUBBAYA HAVIK AND ANOTHER 


—DarFENDARTe— RESPONDENTS, 
Sale iw execution—Suit against, purchaser, to recover 
property—Sale not set aside—Suit, whether maine 
tainable. 


, À guit to recover from a purchaser at a, Court-sale 


the property purchased by him is not maintainable 
until the Court-sale is set aside, unless it is a 
nullity, even though the suit relates to property 
‘included in the sale which is outside the suit and 
which by mistake was included in the deeree, [p. 858, 
«ol, 1. 

Appeal from the deeision of the District 
Judge, Kanara, in Appeal No. 116 of 1919, 
reversing the deoree passed by the Sub. 
ordinate Judge at Sirsi, in Civil Suit No. 282 
of 1918, 


Mr. В. А. Jahagirdar, for the Appellant. 


Mr. Nilkané Atmaram, for Respondent 
No. 1, У 
. Me. б. P. Murdeshwar, for Respondent 
No 2. 


JUDGMENT,—The plaintiff’ sued to ree 
sover from the second ‘defendant the price 
of the materials of the house mentioned in 
the plaint, and also to recover possession 
of the house site and Hittal, eio., appertaine 
ing thereto, the said properties having 
been purchased by defendant No. 2 at a 
Court sale held at the inatanca of defendant 
No, 1 in Darkhast No. 295 of 1914. The 
suit was decreed in the Trial Court, but 
was dismissed in appeal, The faate, ав 
set out by the learned District Judge, show 


that one Ramayya, the husband of the 
plaintiff, owned eight properties. He mors. 
gaged seven of them to one Venkata 


Bhatta and four years later he mortgaged 
all the eight properties to one Tammanna 
Bhatta. In 1910,'the plaintiff filed a suit 
to redeem this latter mortgage, ard in 
her plaint shé resited the fast of the former 
morigage, but by mistake in describing 
the property mortgaged to'Venkata Bhatta, 
sake inaluded the eighth property, whiab 


-was ошу sndjost to the second mortgage, 


In the redemption suit a degree was passed 
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that the plaintiff should pay to Rudrappa, 
the transferee from Venkata Bhatta, who 
had been made a party, the amount due 
under the first mortgage and costs by 
annual instalmente, with liberty to bring 
the mortgaged property to sale in default. 
In the decres was included the eighth 
property, which, as a matter of fact, was 
not mortgaged originally to: Venkata Bhatta. 
As the plaintiff did not pay her instal- 
mente, the first defendant (her husband 
Rudrappa having died) took out exeontion 
and brought all the property to sale, At 
the Conrt-sale the second defendant was 
the purehaser, 


This is not a suit to set aside that sale, 
but a suit to reeover from the purshaser 
what he had purshased at the Ocurt-sale, 
and it is diffeult to see how sueh a 
suit sould lie until the Court sale is set 
aside, unless it sould be considered ёв а 
. nullity. Now it was entirely the fault of 

‘the plaintiff that she allowed the desree to be 
passed, beeanse she must have been aware that 
the eighth property, wes entered in the decree 
for redemption which she obtained with 
regard to the first mortgage, and she has 
allowed the Court to sell the eighth property 
in exeeution of that deeree, So that on 
the question of mistake, i6 is perfestly clear 
that the pleintif was alone respontible 
for the cighth property haviog been sold. 
lt is diffianlt. then to see how she could 
eay that the sale wasa nullify. Ifreeessary 
‘it would have to be held that the plaint- 
iff was not even entitled to take such a 
plea. 

What is the proper view in sueh a essa 
when: objections are raised to a Court sale, 
was clearly laid down in Malkarjun v. 
Narhari (1). -In that case the Court issued 
& notiee to the wrong party, and not to 
the party against whom execution was 
applied for. 1% was then argued that the 
Court had no jurisdietion to sell the prop- 
erty, but the Privy Oouncil at page 347 held 
that— 

' [Although the Court made a mistake], 
в .Court has jurisdiction to decide wrong as 
well as right, Ifit decides wrong, the 
wronged party san only teke the eourse pres- 
‘aribed by law fcr setiing matters right and 


.— (1) 26 B. 887; 2 Bom. L, R. Q27; 5 О. W.N. 10; 27 
‚1, A, 216; 10 M, Ly J, 368; 7 Sar, P. O, J. 789 (P, O.). 


if thet eourse is not taken the decision, 
however wrong, cannot be disturbed. The 
real complaint here is that tha Execution 
Court construed the Code erroneously. Acting 
in its duty to make the estate of Nagappa 
available for payment of his debt, it served 
with notise a person who did not legally 
represent the estate, and on objection desid- 
ed thathe did representit. But. to treat 
such an error as destroying the jurisdiction 
of the Court is ealeulated to introdace great 
confusion into the administration of the 
law. Their Lordships agree with the view 
of the learned Obief Justiee that a pur. 
ehaser eannot possibly judge of  sush 
matters, even if he, knows the faet; and 
that if he isto be held bound to inguire 
into the aceurasy of the Court's conduct 
of its own business no purehaser at а 
OCourt-sale would be safe. Strangers to a 
suit are justified in believing that the Court 
has done that which by the direstions of the 
Code it ought to do." 


Then at page 352 their Lordships say : 

“The Limitation Act protects. bona fide 
purchasers at judisial sales by providing & 
short limit of time within whieh suits may be 
brought to set them aside. if the proteetion 
is to be eonfinsd to suits whieh seek no 
other relief than a declaration that the sale 
ought to be set aside, and is to vanish 
direatly some other relief eonsequential on, 
the annulment of the sale is scught, the pro- 
testion is exceedingly small, ” 

Obviously, then, the plaintiff being perfestly 
well aware of the fasts, being aware that 
the Cou:t had sold the property which was 
not contained in Venkata  Bhatta's mort. 
gage, had thirty days from the date of 
the sale to apply to have the sale set 
aside, 

There is no question of fraud in this sase, 
and, therefore, Art. 95 of the Indian 
Limitation Aet eannot possibly: apply. 16 
has bsen argued that the case comes under 
Art. 96 on the ground that the plaintiff 
is seeking for relief on the. ground of 
mistake. But although that Artiele might 
apply to the plaintiff's suit as originally 
framed it cannot apply to this suit as it 
ought to have teen framed seeing that the 
Oourt-sale has to beset aside, apd eannot 
be eonsidered as a nullity. Therefore, the 
saso is governed by Art, '2 of the the First 
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` Sehedule of the Indian Limitation Ast, The 
appeal, therefore, must be dismissed with 

costs, 
+, 0. А. Appeal dismissed, 


PATNA HIGH COURT. 
-FixsT Civi, Appeats Nos. 89 AND 116 or 1919. 
July 6, 1992. 
Present: —Sir Dawson Miller, Kr., Chief 
.. Justies and Justise Sir B. K. Mulliek, Kr, 
'. In F. А, No. 89 or 1919. 
Rant CHATTER KUMARI DEBI— 
. APPELLANT 
| versus 
Babu PRATAPDHUJ SINGH alias 
. JUNG BAHADUR SINGH анр oraxas— 
DrrrsnaNTS— RESPONDENTS. 
Ix F. А, No. 116 or 1919. 
+ Babu HAR SHANKER SINGH AND OTHRES 
—DnzsrENPANTS Nos, 2 то 4—APPRLLANTS 
vel sus 
Rant CHATTER KUMARI DBBI— ' 
00 Prammme 


AND 
Babu PRATAPDHUJ SINGH awp 
OTHERBS— DA FENDARTS— RESPONDENTS, 
Landlord and tenani— Grant of waste land—Non. 
‘payment of rent. until land is cultivated not illegal 
—Immediate payment of rent not necessary to cieate 
tenancy—Bengal Tenancy Act (VIII of 1885). 


There is nothing in the Bengal Tenanoy Act 
which prevents the granting of wasteland to a 
tenant with a stipulation that no rent shall be 
payable until the landis brought under cultivation. 
[p. 864, col. 1.] 

Immediate payment of rent is not an essential 
factor in the creation of a tenancy, (p. 864, col. !,] 

Lyons у. Betts, 18 W, R 94 and Deo Nandan Pershad 
v. Meghu Mahton, 84 О, 57; 6 C, L. J, 181; 11 О, W. М, 
226, distinguished. 

First &ppeal from a deeison of the Sub- 

. ordirate Judge, Mozufferpore, 

Messrs, Р. N. Singh and А. Р, Upadhya and 
K. Sahay, for the Plaintiff- Appellant. 

Mesers. S. M. Mullick, B. N, Mitter and 
H. №, Prasad, for the Defendants-Respond- 
ents, 


JUDGMENT. 


Мілив, О. J.—In this ease both the 


, plaintiff and some of the defendants have 
. preferred appeals from the deeision of the 
Subordinate. Judge. · оё Muzaffarpur dated 
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the 24th January 1919, The question for 
deeision is whether the defendants Nos 2 
to 6 have aequired a raiyati interest in the 
lands in suit or whether the plaintiff is 


. entitled to possession of them as her bakashé 


lands. 


. The plaintiff is the widow of the late 
Raja Mohan Bikram Sah, proprietor of 
the Ramnagger Raj, who died without male 
issue in 1912, On her husband’s death 
ths plaintiff sueseeded to his estate, in- 
cluded in whish are the two villages of 
Manehangwa and  Ghoraghat. From the 
year 1889 these villages together with 
others with whieh we are not concerned 
were leased under three sucsessive registered 
ticca patta granted by the late Raja. The 
ticcadar under the first lease was one 
Dowlat Singh who held for a psriod of 
five years which expired in September 1894. 
The sesond lease which was for a period 
of 10 years from Septembar 1894 to 
September 1904 was granted to Babu 
Pratapdhuj Singh also known as Jong 
Bahadur Singh, the defendant No, 1 in the 
auit. The third was for a term of 11 
years in eontinnation of the previous one 
in favour of the defendant No. 1 and ex- 
pired on the 23rd September 1915, The 
leases provided that the lessee should not, 
without the permission of the Raja Sahib, 
dismiss the Patwariof the villages already 
holding appointment who, it appears, was 
employed and paid. by the Raja, and if 
the lesses should employ his own Matsuddi 
in writing eollestion papers, eta., he was to 
furnish а вору of them to the lessor, obtaining 
a reeeipt for the same from the re- 
gistered Patwari, and to file віх monthly 


.jamabandi papers in the offiee of the Raja. 


Withont permission of the Raja Sahib 
at a 
low rate of rent with his dependents or 
apy raiyat. Otherwise there were no speeial 
features in the lease calling for attention. 

It is not contended that the ficcadar 
eould himself aequire any ratyat! interest 
in any of the demised property during 
is also not 
disputed that apart from the restrietion aa 
to not settling the - lands at a low 
rale the ticoadar eould settle tenants upon 
any part of the,land other than tha land. 
lord's авгай, . 
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When the last lease expired in 1915 
the plaintiff took over possession from the 
iiccadar Pratapdhuj Singh and claimed that. 
the lands in dispute, amounting to about 
110 bighas altogether in the two Mauzas, 
whish were then oscupiel by the defend. 
ants No, 2 о 6, were really the bakasht of 
the ticcadar, and, as sugh returned into her 
direct рсзвэзвіоп as malik on the termina- 
tion of the lease. 

[t is the plaintifi’s вава that the lands 
were never in fast eettled with the defend- 
ants Nos, 2 to б, or, if they were, that 
the settlement was merely colourable and 
made by the éicczdar for his own benefit 
in the fers? names of the defendanis Nos. 
2 to 6, so that he might retain a raiyati in- 
terest in the disputed landsata low rate of 
rent after hisleass terminated, 

The defendant No. 1 disslaims all interest 
in the disputed landa and denies that the 
other defendants were hia farzidas. It ів 
the defendants! case that about 32 bighas 
odd in Manehangwa and 15 bighas odd in 
Ghoraghat were the ancestral kaimi holde 
ing of the defendants Nos. 2, 3 and 4 
who form a joint family and that these 
lands were recorded in the name; of their 
respective fathers in the Resord of Rights 
prepared at the Cadastral Survey and Set. 
tlement operations in 1893, having been in 
their family before the defendant No, 1 
aquired any interest inthe land. These thres 
defendants farther acquired by settlement 
from Pratapdhuj Singb, the izccadar, a further 
plot of 3 bighas and some odd cotíahs in 
Manehangwa in 1905. In July ofthe same 
year Munder Singh, now deceased, the 
father of the defendants Nos. 3 and 4, 
endeavoured to obtain some Parti lands in 
the Manzis from the écsadir for the pup- 
pose of grazing his bullocks but without 
tu:cosB. Не thereupon applied tothe Raja, 
with whom he was on friendly terms, to 
-interceda with the iéecadar, The Raja 
therenp3n issued a Parwana dated the 
25th July 1905 addressed to Pratapdhuj 
Singh requesting him to .arranga that 
Munder Singh should got about 20 to 25 
bighas: of Parti land for grdzing his plough 
bullosks and storing straw, adding that: 
“Tf at any time, the said Babu bring the 
said Parti land under his cultivation cm- 
trary to these terms, theg you aan roalise 
from the said Babu a fair and proper rent 
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for the said Parti land.” On receipt of 
this dosument Pratapdhuj Singh told the 
Patwari Amar Lali, who, as already stated, 
was a Raj servant, to settle some lands 
with Munder Singh on the terms mention- 
ed in the Parwana whieh ascordingly was 
done, In fact the land settled with Munder 
Singh in this manner was altogether bet- 
ween 38 and 39 bighasin the two villages. 
No rent was фо bs paid for it, but if it 
should be brought under cultivation ,then 
a fair rent was to be assessed, The defend-' 
ants Nos. 2, 3 and 4 thus same to have 
altogether a holding of abont 93 bighas i in 
the two Mauzis aod this land has bsen 
recorded in their names, in the Resord- of 
Rights prepared at the Revisional Settlement 
and finally published in 1916, The re. 
mainder of the disputed land, amounting to 
about 17 bighas, was settled with the defend- 
ants Nos. 5 and 6 by the #iccadar in small 
plots at different times betwean the years 
1899 and 1913, For all this land, exeept that 
whish was settled in sesordanos with the 
terms of the Parwana, rant was payahie by 
the tenants to the /:ccadar and the sum i3 in 
eash case recorded in the Record of, Rights, - 


During the Revisional Settlement operations 
whioh began before the last Исса lease 
terminated, the plaintiff objscted to the 
lands being recorded in the names of the 
defendants aa ratyots and slaimed .tbem 
as itceadars bakasht, contending that the 
defendants were merely the farsidars of 
the żiccadar, The objestion was heard 
in February 1914 by the Khanapuri Officer 
who, after taking evidense оп behalf of 
both parie», dismissed the objection. His 
order was subsequently sonfirmed by the 
attestation offiosr. An objestion by .the 
plaintiff under segtion 108A of the 
Bengal Tenansy Ast was subsequently. filed 
and was beard bsfore the Assistant Set. 
tlement Officer in May 1915, That officer, 
ailer hearing the evidense, dismissed. the 
petition and the names of tha defendants 
ware entered as ratyats in the Resord: of 
Rights finelly published in Jannary 1916. 

Ах the trial tne plaintiff did not saiously 
dispute the fast that the lands had been 
settled with the defendants Nos. 2 to' 6 
and no serious attempt appears sto have 
been made to rebut the presumption aris. ` 
ing from the earlier Record of Rights pub- 
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lished in 1898, after the Cadastral Survey, 
whieh reeorded the 50 bighas as the kaimi 
kashé of the ansestors of the defendants 
Nos, 2-to 4. She eontended, however, that 
the settlement wasa fare? transaction for 
the: benefit of the £ccadar and that the 
lands, and’ especially those more recently 
settled, were eultivated by the servants 
of ‘thé iíccadar and not by the other 
defendants. She also questioned the au- 
thenticity of the Parwana issued by the 
Raja in 1965 and disputed the bona fides 
of „ths settlement alleged to have been 
made in consequenee thereof. She also 
contended that as no rent had been settl- 
ed -for what may be called the Parwana 
lands the relationship of landlord and 
tenant had not been created batween the 
parties with respect to these lands, As 
the lands reeorded in the Cadastral Survey 
as the Алай of the defendants’ ancestors 
were not ы! with them by the de. 
fendant No. 1, it was suggested that Dow- 
lat Singh, the #ecadar under the frst 
lease, granted by the Raja for the years 1889 
toʻ. 1594, was merely the servant and 
besamidar of Pratapdhuj Singh and that the 
sétilement was made by Dowlat Singh in 
the, interests of Pratapdhuj. 

` The learned Subordinate Judge dismissed 
thé ‘suit as to all the landa exeept the 30 
bighas of Parti land settled with the де. 
fendants Nos. 2, 3 and 4 in pursuanse of 
the Párwana of 1905 for whieh"he gavea 
déerée in favour of the plaintiff. 

:-From this desison the defendants Nos. 2, 
3 and 4 have appealed and contend that 
the learned Subordinate Judge has gone 
wrong both in law and fact in holding 
that -no proper settlement of these lands 
was made with them, The plaintiff haa 
also appealed and contends that the defend. 
ants Nos, 2 to 6 were the farzidars of 
the defendant No, 1 and further that the 
settlement by the latter was contrary to 
the terms of the ticea pita exeeuted in 
his favour and is not binding on the 
plaintiff, ; 

Jt will be convenient to deal first with 
the рїлїп в appeal which is numbered 
89 of 1919, i 

Apart from the Parwana -lands which 


were settled in 1905, and for whish the. 


plaintif has got a decree in her favour, 


it will bå eobvenient to remember that 
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the lands, the subjeet of the plaintiff's 
appeal, consist of (1) 50 bighas or there- 
abouts elaimed as the aneestral kosht of 
ihe defendants Мов, ?, 3 and 4, whiah 
may be referred to as the ansestral lands, 
and, (2) 3 bighas and some odd соѓғаћз 
settled with the defendants Nos. 2, 3 and 
4 by the defendant No. 1 in 1905 and 
about 18 bighas settled with the defend- 
ants Nos. 6 and 7 at different times 
between 1889 and 1913, 

In support of her contention that the 
lands were in faet onltivated by, or on 
behalf of, the £iccadar the  plaintift called 
seven witnesses whose evidenca-in-shief was 
of the briefest. description and was to the 
effest thatthe defendants Nos, 2 to 4 and 
their fathers bsfore them were on friend. 
ly terms with the ecadar and that the 
land was in possession of the itccadar 
and not of the other defendants. Some 
of them further stated that the defendants 
Nos. 5 and б wereservants of the defend. 
ant No. 1. None of these witnesses resid- 
ed in the villages in question and most 
of them were servanis of the plaintiff, 
It is manifest from their  eross-examina- 
tion that they were deposing to facts of 
whish they had no real knowledge. Moat 
of them had never baen near the disputed 
land and had to admit that they knew 
nothing about the affairs either of the 


. defendant No.1 or the other defendants. 


One of them Raghubir Missir had been 
on the disputed land onee only. At that 


time he said the land was vacant 
and he had never seen the defendant 
No. 1 there, Another of them, Radha 


Mohan Lal, says he had keen in these 
villages on three occasions for a short time, 
that he first came to know of the dis. 
pute in 1916, that he sanno& say wha 
wis working as kashikar on the disputed 
land, and he did not know on whose be. 
half the lands were being worked. Ane 
other of them, Dip Narain Lal, says he 
made no enquiries as to who was in pos- 
session of the disputed lands bnt that 
another man named Elahi Khan had made 
enquiries and ‘from that it transpired that 
the defendant No. 1 was in possession, 
This witness had never been on the 
disputed land himself nor had Һе sean 
the defendant No. 1 there and it is ob. 
vious that he had. no first-hand knowledgg 


862 - 
OHATTER KUMARI DEBI €, PRATAPDHUJ SINGH. 


of the matters in dispute. Tha evidence 
of the other witnesses was even of less 
value. This evidenes was rejected by the 
learned Subordinate Judge and, in my 
Opinion, he could not possibly have done 
otherwise. There was а volume of evi- 
dence both dosumentary and oral to show 
that the defendants Nos. 2 to 6 and not 
ihe defendant No. 1 were the real ocs 
cupiers, The Rasord of Rights’ is also 
in their favour and 16 is suffisient tosay 
ihat the plaintiff has entirely failed to 
make out a ease thatthe defendants Nor, 
2 to 6 were the fart¢dars of the defendant 
No. 1, Farther there is по evidense to 
show that the rent assessed for the aneestral 
:lands and the subsequently settled lands 
was at a low rate. There is likewise no 
evidense from which it san be inferred 
that Dowlat Singh, even if he settled the 
aneestral lands with the defendants! father, 
held the lease merely as a benamzdar for 


Pratapdhnj: Singh. Мог is there anything 


to show that the ancestral lands were in 
fast settled by Dowlat. In so far as the 
plaintifi’s appeal is eoneerned it must, in 
my opinion, be dismissed with  eosts to 
the defendants who have appeared. 

The appeal by the defendants Nos. 2 to 
4 ів numbered 116 of 1919. The question 
for determination in thisappeal is whether 
there was in faet a settlement of the 


Parwana lands with the defendants Nos. 2 to , 


4and, if so, whether it is binding проп the 
plaintiff. I have already held that there 
ia nothing in the eyidenee to show that 
these defendants were faraidars of Pra- 
tapdhuj Singh, and this is in aeeord- 
anes with the learned Subordinate Judges’ 
finding. ` 

He found, however, that the defendants 
had not made out their title to the Parwana. 
lands partly on the ground that the eit- 
sumstenses under whieh they were settled 
were suspicious and partly.on the ground 
that as no rent was immediately payable 
the relationship of landlord and tenant was 
not created. He was of opinion that thera 
sould. be no tenaney unless therg was а 
aontraet to pay rent. 
questions separately, 

The reasons whieh led ihe learned Sab- 
ordinate Judge to regard the Parwana with 
suspicion were two. 
fhe Raja would nob eondescend fo write 

ae А 
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to the ticcadar to settle lands with tenants 
The sesond was that the Raja in 1911 lost 
his seala and som» one must hava used 
them for an improper purpose. From this 
he concludes that the Parwana of 1905 
whish bears the impression of the Raja’s 
seals of that date was a forgery. „This 
is the merest surmise and there is no other 
evidenee upon- whioh the theory of forgery 
rests, Reəgrettable though it bait is by no 
means uneommon to finda charge. of for- 
gery introducad into- the pleadings in this 
country when the proof is either altogether. 
absent or totally inadequate t3 support it. 

The fasts proved in the present case are. 
shortly as follows, The  Parwana, the 
material part of which has already been: 
referred to; bears at.the top the seal of 
the Raja whish тав, іп цве іп 1905 and a. 
smaller seal at the end, Thera ean b3-no. 
doubt as to:the genuineness of the seals, 
The large seal is exactly the same as that. 
appearing in the ficca patias granted to the: 
defendant No, 1 and on other. documents 
produeed which are admittedly genuine 
and it is proved that the smaller seal was, 
usually impressed at the end of the Raja’s 
letters. Mr. Jagannath Prasad. Pandey, a . 
Profezsor of Sanserié in Patna College and. 
a gold medallist of his year, who owns eons 
siderable · property near Ghoraghat,: and. 
whose father and grandfather held the.offise, 
of Dewan of the Ramnagar Raj, was called 
as a witness. He had seen papers with 
the seals of the late Raja and swears to the - 
genuineness of that on the Parwana. He 

further states that it was the Raja's, practice 

to seal his letters and write the word. 

" Patrashi" in his own hand at the bes 

ginning. Both these features appesr in. 
the Parwana, It purports to be written by 

Dineshwar Sahay, as seribe, and beers his - 
signature. He was Peshkar to the late Raja 

until 1911 when he resigned on assonnt-of : 
failing eye-sight. He was ealled asa wit: 

ness by the defendants · and - ‘proved. the. 

cireumstances under whish the Parwana . 
eame to be written. Не sonfirms the story. 
as to Munder Singh approashing the . Raja, 

with whom he was on friendly terms, and. 
asking about the land and says that the . 
Raja directed him to. write out the Parwana, 

When it was written the. Raja affixed. both. 
seals in his presence and wrote the word 

- Patrashi" аб: the beginning, as* was hig 
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eustom. This witness further deposes that 
the Parwanas issned by the Raja used to 
be врріей into a register and numbered and 
that the register was kept in the Raja’s 
resord-room, 
such a register was kept and the prastiae 
is one in general use. This witness’s evi. 
dence, if untrue, sould easily have been 
refuted by the plaintiff by producing the 
register of that date and showing that no 
вав dosument was copied therein. The 
register was not produosd. The only sug. 
gestion against this witness is that he did 
not resign but was dismissed. This, however, 
was denied by him in orosms-examination and 
there is no evidense to support tha sug- 
gestion, I aecept his evidenae as that of 
a witness of truth. Moreover, it is diffisult 
to seo why а dosument exesuted and sealed 
in 1905 should be presumed to be spurious 
besause the Raja lost his seals in 1911. 
Farther, on an examination of the story 
about the seals, the evidenee of whish is 
eontained in a pstition of the Raja ad- 
'dresssd to the District Judge of Muzaffar. 
pur, 16 does not appear that the seals were 
acbnally stolen, but merely that the box 
containing them had been tampered with 
and а number of eurrency notes and some 
gold and jewellery were found missing. 
The Бок тав, diseovered to haye been opened 
` in September 1910 and in May 1911 the 


petition, to which I have referred, was sent: 


by the Raja to the Distriet Judge of 
Muzaffarpur mentioning the loss of the 
notes; gold and jewellery and stating that 
asthe box, whieh also contained his seals, 
had been tampered with, he thought it 
proper to dissontinue using the former seal 
and to have a new one prepared. He, there- 
fore, asked that information of the above 
facts should bo sirculated amongst subordi- 
nate offisers insluding Sub. Registrars and, 
for purposes of  identifieation, he affixed 
the new seal to his petition. 
from this that the seal itself was 


been broken open and the valuables taken. 


The object of those who broke open the, 


box was apparently to steal the valuables 
and the seal being of no intrinsic valus was 
‘left bshind. Had the seal baen stolen the- 
Raja would not have said in. his petition 


$hat he ‘thought it proper to diseontinue ` 
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It is obvious, 
not 
stolen ‘but merely that its further use was. 
discontinued as the box containing it had. 
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the use of the former seal and to substitute 
а new one in its plasse. The suggestion 
now made, however, is that whoever broke 
open the box.used the seals to stamp a 
number of blank papers at the beginning 


‘and the end for future use, to be filled in 


as opportunity offered, and that the Parwana 
now prodused is the frat fruits of a frand 
begun in 1910. More unlikely things may, 
no doubt, oseasionally happen but ib is our 
plain duty to deside the issues upon the 
втійепве before us and not to reject the 
evidence on а mere possibility that the 
truth may not have been diselosed. In 
face of the clear evidence of Dineshwar 
Sahay, to say nothing of that of the 
defendant No, 1 himself, who says that the 
Parwana was delivered to him and he aeted 
upon it, І am quite unable to give any 
weight to the bare suggestion, unsupported 
by avy direet evidence, that the Parwaua 
was a spurious dosument, 

The story that the Raja “stooped down 
to write to the éiccadar to settle lands with 
the defendant at no rent,” to uas the 
language of the learned Subordinate Judge 
was, in his opinion, a story whieh could 
not be believed by а Court of Justice and 
one which doss not appeal to common 
sense on the fase of it, The learned Sub. 
ordinate Judge's experieree of Rajas may 
have been unfortunate bnt from what little 
has been diselosed in the evidense of the 
Raja's mode of living—he was eertainly of 
в sonvivial habit Г ean see no inherent 
improbability in his writing a letter to his 
lessse in order to oblige a friend with whose 
family both he and the Rani were, aceording 
ќо the defendants’ evidenee whieh stands 
uncontradicted, on visiting terms. It must 
be remembered that both the téssadar and 
the defendants Nos. 2, 3 and 4 are Zemindara 
and men of substanca and some position in 
the neighbourhood, Moreover, the Parwana 
is, in my opinion, amply proved by the evidenea 
to have been issued andacted on and with 
due respet to the learned Sabordinate Judge 
T am not able to acsept his reasons, based 
и they:are Qn mere suspicion, for rejecting 
i | 

The sacond ‘point on whieh the learned 
Subordinate Judge found against the defend. 
ants on this part of the edse was that as 
they paid no rent for the Parwana lands they 
were not fenantg of the landlord, From 


864 
CHATIER KUMARI DEBI ©, PRATAPDHUJ SIRGH. 


the Parwana it would appear that the lands 
‚жеге originally Parti aad were to be 
settled: with the. tenant for grazing cattle 
and storing straw, and that no rent was to: 
be payable as long.as the land was used 
for that purpose but that, if it should be 
brought under cultivation, a fair rant was. 
to be assessod.: The defendant No. 1 in 
his evidenes says he directed’ the Patwari 
Amar Lall to settle about 25 dighas of 
Parti land with Munder Singh and that 
when the latter sometime later began to 
eultivate the lands he demanded rent at the 
rate of Rs, 4 perbigha. The tenant offered 
a lower rate, viz, that which he paid for the. 
others lands oscupied by him. About that 
time the Settlement operatione bsgan and no 
agreement as to rent. was some to before 
the defendant No. l's (cot lease expired in 
1915. In 1915 ihe Resord of Rights was 
finally published recording the names of the 
defendants Nos. 2, З and .4 as racyats after 
the objestion by the plaintiff, already 
referred to, her husband . having in the’ 
meantima3 died,’ After- the Resord of Rights 
it was open..to the landlord to have a fair. 
and equitable rent sattled for the lands: 
which by that time appear to ‘have bsen 
brought under cultivation but this apparently: 
was поё done. Instead, the plaintiff institut: 
ed the present suit in September 1916, 
Munder Singh, with whom the settlement 
was made, died: some years ago and ваппоё: 
bs called as а witness,. Amar Lall, Patwari, 
the plaintiff's servant, through whom the 
settlement was made, was not salled to. 
dispute the sattlement. Оп this: evidence 
there вап be no room. for doubt that the: 
Settlement was mada as alleged: by the 
defendants.. Moreover, the Resord- of Rights' 
is in their favour and raises & presumption 
whish, in..my opinion, so.far from being: 
rebutted, is supported by the evidence, 
immediate payment of rent is not an essential 
fastor.in.the. creation of а tenaney. 16 is 
hy. no means unusual for waste lands to be: 
granted to a tenant by his landlord with a 
Stipulation that no Tant shall. bə. payable: 
until they are brought under, oultivation. 
There is nothing in the Bengal Tenaney Act 
whish prevents such an arrafigement, The 
definition of tenant in aestion 3 (3). of the Aot - 
is 
person. and is, or but fora spasial sontract : 
would -be, liable to psy rent for. that: land. 
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to that person.’ Thera is no raason why’ 
the landlord should not forega-the payment 
of rent in the case of wasta lands until 
they are made fit for sultivation Љу the! 
labour of the tenant. Such an arrangement’ 
is for their mutual benefit, The tenant: 
gets the use of the land for а. limited purpose 
free of rent’ and ‘gives’ his labour to render’ 
the land moze ‘produstive.to his landlord.: 

The lendlord'gets the" benefit of the tenant’s: 
labour which: improves the nature of the land: 
and insreasés its letting value. ^ ~ 

References to four enses were given in tha: 
judgment of the learned Subordinate Judge 
in support. of his view that there cin bo’ 
no tenancy unless there is a contract to pay 
rent. Two- of the eases appear to ba wrong’ 
referenses and as their .патөз · were not: 
given I have been unable to trace them. ОЁ 
the other two that^of Lyons v. Belis(1), 
merely lays down. ‘that willingness to pay 
rant doss not make'a tresprasei. a tenant. The 
cther De» Nandan Pershad vx ‘Meghu Mahtow: 
(2), is an authority for thé proposition that: 
a mere request by the "plaintiff to the: 
defendant to give up possession of land and. 
to pay the produse.or:the. value thereof: 
during-oseupation canno$ ‘ba. regardéd аз а! 
demand for rent and is not: siffisient to: 
create. the relationship of. Igndlord and: 
tenant which iaa matter of eontrass. Neither 
of these casas supports the broad proposition: 
that there can be no onana wees no rant! 
is payable. 

- I$ was finally sontended: that tha settlement 
of this land was against the terms of the’ 
tisea patta whish does not permit the ifccadar' 
to grant lands at.a low габа without the- 
consent of the landlord, There appear to. 
me to be-two answers to this argument; 
first, the settlement was made‘on the lend- 
lord’s instruetions and, sesondly, the land 
was- поё sattled-at à low rate.. The ticcadar, 
during the term of his lease, sould no doubt- 
forego the. right to recaive any rent at all, 
provided he made no sontracb which would 
bind the landlord afterwards. -In the:present: 
oasa: he has not impinged оп the landlord's: 
right to demand a fair-and equitable rent: 
when ‘the: lands are brought, -as they now 
are, under Satis on: · For the above: reasons’ 
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Tam of opinion that -the appeal of the 
defendants Nos. 2, 3 and 4-shonld ba allowed 
with вовів against. the plaintiff. The deeree 
„of the Subordinate Judge will be set aside 
in so far as it finds in favour of the plaintiff's 
right to possession of 38 bighas 17 cottchs 
5 dhurs of the land in. suit together with 
proportionate sosts, and in lieu thereof a desree 
will be entered in favour of those defendants 
dismissing the plaintiff’s suit with eoste. 
, Muctics,.J.—I agree. 
P. D. & N. К. : 


Appeal allowed. 


: BOMBAY HIGH COURT. 
Easy O.vin Arrear No. 210 or 1920. 
February 9, 1922, 

Present; — Sin Norman Macleod, Kr., 
Chiet Justica, and Mr. Justice Ооуајев, 
_TRIBHOVANDAS VARJIVANDAS awn 
отяйав— DRFANDANTE. —APPELL ANTE 
08788 
BALMUKUNDAS KISHOREDAS : 

— PLAINTIFF — RESPONDENT., 


- Vendar and. purchaser—Agreement to-re-convey prope 
erty —Bpecific performance —Tender. 


A suit based 'on án agreement to re-convey on 
ré-payment -af consideration the- ‘property, whioh the 
defendant. had purchased from the plaintiff, ia 
really , a suit for specific . performance. To such & 
cage- ‘the strict law pi.tender is not applicable, and, 
therefore, an unconditional tender of. consideration, 
is not imd to support the claim. 


` First appeal {ош the. desision of the 
First Olass, Subordinate Judge, шаап, 
in Suit No. 373 of 1919, 


Mr. B. J. Desai. twith him Mr, 4. `N, 
Thakor), for the Appellants. . x 


Monsra. (7. S. Rao and Rutanlal Rando: 
das, for the Respondent,” 


ba 


. 


. JUDGMENT.—The plaintiff sued to 
recover by partition the eastern moiety of 
the plaint village site and sgricultural land 
of the village of Lahna from the defend- 
ants on pavment to them of the sum 
of Rs. 9,500, and to have a deed of cone 
veyance relating to the said eastern moiety 
from the defendants, Thereis no dispute 
with regard to certain facts. On the 
29th March 1916 Mahant Devpuri Sukh- 
devpuri, who was the owner of the village, 
aold 1,110 bigkas of the agrisultural land 
on the western side of the village with & 
moiety of the village site to the defendants 
for Rs.20,000 by а sale-deed, Exhibit 
41, On the same date Devpuri conveyed 
to the defendants the remaining portion 
of the village on the eastern side 
with the remaining moiety of the village 
site for Hs, 10,000 by a deed, Exhibit 
45. But by this sale.decd it was agreed 
that the vendor Devpuri was at liberty 
to purshase that. portion baek within three 
years on payment of Rs. 10,000, 

On the 7th June 1918 the plaintiff 
purehased from Devpuri his right to have 
the, property comprised in the ига; 
Exhibit 45, re-conveyed to him, ; 

On the 24th July 1918, the plaintiff gard 
notice to the defendants that he had pure 
chased the rights of Devpuri and asked 
the defendants to hand over to him all 
the land ineluding the village site, exeept- 
ing the 1,100 bighas to the west of the 
said village, on receipt of Ra 10,000. 

Correspondence ensued from whieh it 
appears that disputes arose between the 
parties with regard to what passed by 
the sale-deed, Exhibit 44, to the defendants, 
aud what remained to be re conveyed to 
the plaintiff on payment of Rs, 10,000, 
aad, eventnally, befora the thres years had 
expired, the plaintiff filed this suit. The 
only deferce to the suit that sould pos- 
sibly avail the defendants. was the cone 
tention that-the plaintiff was .not entitled 
to rue unless-he had *paid Re, 10,C00, 
pnd that . an-unconditional tender of the 
money. was nécessary io aupport the claim, 
As ‘the Judge ,deoreed the plaintiff's slaim 
He ‘directed: him’ to pay Rs, 9,800 into 
Oourt, Rs, 20) being dedusted for the 
value of trees ent down by -the defendant, 
The plaintiff says that, previous to tha 
institution of the suit, he called. upon the 
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defendanis to re.convey to him the property 
eomprised in the deed, Exhibit 45, The 
defendants replisd to the plaintiff's notisos 
with notices of a general character, and 
hence the plaintiff filed this suit, It would 
have been batter if the plaintiff had broaght' 
the money into Oourt, But in a. suit of 
this nature, which is really a suit for 
specife performance, we donot think that 
the striet law as to tenders is applicable 
and cansidering the negotiations. which 
went on for several months, and the fast 
that the suit was filed before the three 
years bad expired, and also the fast that 
the defendants had been in possession of 
& portion of the village-when they under- 
took to re-sonvey to: the plaintiff, we see 
no reason why justice should not bə done 
by -directing the: dafendants- to re-convey 
on. payment: of the consideration money. 
Tha decree does; not limit any time within 
which the  eonsideration - should: be paid. 
But the plaintiff must tender Rs. 9,8)0 
within a month aftsr the prosesdings are 
returns] бо the lower Court. This dires- 
tion should’ beenteradin the decree, Other- 
wiee the appeal is dismissed with costs. 
B. р, * 
an . Appeal dismissed, 
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‘LAHORE HIGH COURT, 
“Отит, Revision Patirion No, 333 or 1921. 
January 17, 1922, 
Present :—~Mr. Justica LeRossignol, 
BUDH RAM—Puattire— PETITIONER 
` тегу ` E 
CHANDU— DEFER DA .T—HESPONDENT, 
Civil Procedure Code {Act V of 1908), Sch. II, сі. 
15 (1) «à. — Private inquiry held in presence of parties 
-—Private inquiry~Award based on hearsoy and 
conjecture—Award, , | 


1 


' An award based on an inquiry made by arbitrators 
from ‘the neighbours of the parties in the presence 
of the latter, cannot be said jo be based on ‘a 
private inquiry and must be upheld though it is 
clearly based on hearsay and conjecture, 

Petition, under section 44 of Aet VI of 
1918, for revision of а deeree of the Junior 
®ubordinste Judge; Hissgr, dated the 22nd 


January 192], 
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КАМА NiTH MISRA t. RAMRANJAN MIBRA. 


Mr, N. О. Pandit, for the Petitioner. 

Mr. Sagar Chand, for the Respondent. 

JUDGMENT, —The only question in this 
revision is whether the arbitrators based 
their award on a private i inquiry. Petitioner 
eontends that this is patent on the fase of 
the award, but I do not read the award in’ 
this way. І interpret it to mean that the 
parties produced no evidenee, whereupon the 
arbitrators made inquiry from the neigh-' 
bours of the parties. ‘There is nothing to 
indiente that that inquiry was not made in 
the presence of parties and the award, though 
no doubt based on hearsay and conjesture, 
must be upheld. 

І dismiss the petition with волів. 

8. D. 

Petilion éismisscd. 


CALOUTTA HIGH COURT. 
Отуп, Rois No. 649 o» 1921, = s> 
February 27,1922, ` 
: Freseni:—Mr. Justice Greaves and ,:. 
Mr. Justiee Ghose. 
: RAMA NATH MISRA-—DIFENDANT— 
PETITIONER Я 
versus 
RAMRANJAN MISRA—PLAINT, в 


Orrosrrg Parry, 
* Arbitration—Private award— Absence of one. of, several 
arbitrators, if makes: award invalid — Waiver— Civil 
Procedure: Code ( 4ct V of 1908), Sch, I, para, 20, 


; Arbitrators must „Бе ` present during the whole of 
the ‘proceedings and deliberations but it. is- open ‘to 
the parties to waive the‘ absence ‘of one‘ of the 
sevéral arbitrators ` Therefore an award ‘signed’ by 
ап arbitrator, who was present one day ‘only for a 
short time and ‘did not hear the evidence or take 
part in the deliberations of the remaining arbitra- 
tors, is not invalid, if the irregularity із waived. 


. Rule against an order of the Court of the 
Suk-Judge, Asansol. 
FACTS appear from the йлн | 
Babu Bankim Ohandra’ Mukerjee, for the 


- Petitioner.— The' present application arisra 


out of -an applisation under parsgraph 
20 of Sehedule II of the Qode® of Civil 
Prosedure for filing award made without the 
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RAMA NATH NISRA U, RAMBANJAN MISRA, 
intervention of Ооп, One of the arbitra- 
tors after hearing a portion of the evidence 
disappeared on subsequent daya. There were 
five arbitrators, 
for sometime only. He signed the award, 
The First Court refused to file the award on 
that ground.. On appeal it was held ‘that 
evidénee should be taken as to whether I 
waived objestion ав ` о the irregular pro: 
sedure. The evidense is against ma and it 
has been found that I waived objection as 
to the irregular proeedure. I submit all the 
arbitrators must be present in all the meetings 
and also at the final meeting when tbe 
deliberations are made. Even if there had 
been my waiver that would not eare the 
irregularity. Refers to Amir Begam v: 
Badr-ud-din (1), Оо opsrative Hindustan 
Bank Limited v. Bhola Nath Воғосаъ (2), 
Abu Hamid Zahir Ala v. Golam Sarwar (3), 
No such point was raised in the lower Court 
and it had по jurisdietion to raise the psint 
and remand the case for evidenee.: I sould 

not waive my objeotion in law. 

Dr. D. N. Mitter, (with him Babu Manindra- 
nath Banerjee), for the Opposite Party was 
hot ealled upon to reply. 


'JUDGMENT.—On the 9th February 1920 
an application was made under Schedule 1I, 
paragraph 20, of the Code of Civil Pro- 
sedure to the Munsif at Asansol to file a 
private award dated. 22nd Aswin 1325. 
The Munsif held that there was no arbitra- 
tion in the ease by all the arbitrators jointly 
and he refused the applieation, ‘It appears 
that there were five arbitrators and that 
they were to ast jointly under the submis. 
sion. One Rakhal Upadhya, the Munsif 
says, was present one day fora short time, 
but did not hear the evidence or take part 
in the deliberations of the arbitrators and 
the Munsif states that there was no evidence 
to show that Rakhal Upadhya signed the 
award after actually going through the papers 
and sonsidering them, Against the Munsif's 


desision an appeal’ was preferred to the Sub- 


ordinate Judge and the Subordinate Judge 


: (1) 23 Ind. Cas, 626; 36 А. 386 at р, $43; 18 О. W. 
N. 765; 10. L. J. 249; 12 A. L, Ј, 687; 17 O. С; 120; 
16 Bom, L. В. 418; (1914) M. W. N. 472; 16 M. L. T, 
85 27 М, L. J. 181; 18 0, L. J. 494 (P. C.). 

(2) 81 Ind. Cas, 597; 19 0. W, М. 165, 

(8) 40 Ind. Das, 422) 22:0, W, N, 801; 25 C. L, J, 
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He was present for one day: 


887 


framed this issue "whether the defendant 
waived his right to have his ease tried by the 
sontinuous presence of Rakhal Upadhya during 


‘the judisial portion of the arbitration ease.” 


The Munsif held on this issue that the defend- 
ant did not objest on the ground of the absence 
of Rakhal Upadhya from the Judieial portion 
of the arbitration proseedings and that from 
that bis waiver of the objestion might ba 
inferred, The matter саше back to the 
Subordinate Judge with the Munsif’s finding 
and he decreed the appeal and ordered the 
award to be filed. This Rule was obtained 
at the instanee of the present applicant but 
we oannot say that the decision of the Subor- 
dinate Judge was wrong having regard to 
the Munsif’s. finding, and we do not think 
that this ја a matter in which we ought to 
interfere. No doubt, the arbitrators must 
be present during the whole of the delibera- 
tion bnt it is open to the parties to waive 
the absences’ of one of them, This is, it 
appeare, what the defendant has done in 
the present «ase. But, then, it is said that 
whatever the defendant has done with regard 
to Rakhal’s absence from the evideneg he 
did not waive his absence from the final 
deliberation and that,  eonsequently, his 
waiver doés not extend-to ‘this. But we 
think, on the whole, that we must find with 
the learned Subordinate Judge that the 
defendant has waived the whole of tha 
irregularity eaused by Rakhal Upadhya’s 
absence from any part of the proceeding 
having regard to the form in which the 


issue was framed and the finding of the- 


Munsif thereon, 
This being so, the Rule must be dischargs- 
ed with costs, Hearing-fee two gold mohufs, 


8; D, 
x Bule discharged, 


M 


£68 


INDIAN CASES, 


(i922 


ALLAHABAD RANK, LTD., DELHI V, MRS. LEXA MAODONALD OF DELHI. 


li LAHORE HIGH COURT. 
Firsr Оту, АрРЕА: No. 1217 or 1920. 
November 22, 1921. 
- Preseni :— Mr. Justice LeRossignol 
and Mr. Justice Campbell. 
Tus ALLAHABAD BANK, Liairep, 
DELHI—Devenpaxt—APPELLANT 
versus . 
Mes. DENA MACDONALD оғ DELHI— 
PLAINTIFF AND 
"Mas, FLORENCE DAVIS—DEFENDANT— 


: . RESPONDENTS, 
Appeal—Party not aggrieved, whether can appeal, 


. Plaintiff's father deposited a certain sum with 
& Bank inthe joint names of himself and one D. 
payable to 'either or survivor. He subsequently 
inade a Will devising his property of every descrip- 
tion to the plaintiff and died before the period of the 
deposit had expired. Plaintiff obtained Probate of 
the Will and sued the Bank and D. fora declaration 
that the deposit belonged exclusively to the 
deceased and that the plaintiff was entitled to 
receive it on maturity as the executor of the deceased. 
D. did not appear, but the Bank resisted the suit. 
The suit was eventually decreed. The Bank appealed 
impleading D. also as a respondent to the appeal. 
Held, that the Bank had no locus standi to prefer 
the appeal, inasmuch as its position was merely that 
of a stake-holder and it was nob in any way pre- 
judiced by the decree passed in favour of the 
plaintiff, 
: Seshayyar. v. Pappuvaradayyangar, 6 М.185; 17 
Ind, Jur. 188; 2 Ind, Dec, (х. в.) 407, followed. 


; First appeal from a deeree of the Senior 
Subordinate Judge, Delhi, dated the 27th 
Februbry 1920. 

‚ Lala Moi? Sagar, В. 8 
lant. `- і К 
Lala Raj Narain, В, Se, and Kanwar 
Dalip Singh, fot Mrs. Macdonald, Mr, Oardon 
Noad, for Mrs, Davie, Respondents. 


JUDGMENT.— Mr. isaac Jackson, residing 
in Delbi, made а deposit of Rs, 52,000 with 
the Allahabad Bank, Limited, Delhi, on the 
26th Mereh 1917, in the joint names of 
himself and Mre. Florenca Davis, " payable 
to either or survivor." The period of de- 
posit was from let January 1917 to 3lst 
December 1919. ° , 


, for the Appel. 


e 
On the lith February 1918 Mr. Jackson 
made a Will devising tke whole of his 
property of every description to bis daughter 
Mrs. Maedonald. He died on 5th Novem-. 
ber 1918 and Probate of the Will was 
granted to Mrs. Masdonald on 21st February 


3919, 


On the 24th February 1919. Mrs. Mac: 
donald sued Mrs. Davis and the Bank for а 
deslaration that the amount of the deposit, 
Re. 52,000, belonged exelusively to Mr. 
Jaekson and that Mrs. Macdonald, his 
executrix, was entitled to receive it on 
maturity. 

Mrs. Davis did not appear and the suit 
was heard against her ez parte, The Bank 
resisted the claim on the grounds that the 
deposit was not and could not be disposed 
of by the Will, that the money was gifted 
to Mre. Davie, and that she alone was 
entitled to it either as donee or ав co- 
depotitcr. , 

The lower Court granted the plaintiff the 
declaration cought, the decree being ez parte 
against Mrs. Davis. The Bank has 
appealed joining Mrs, Davis as the second 
respondent and she has appeared and is 
represented, 

Counsel for Mre. Maedonald has taken 
the preliminary objeetion, whieh we find 
must be sustained, that the Bank is not 
entitled to appeal sinc» it is not a party 
adversely affected by the deeree, Lut ia 
merely in the pasition of & stake-holder 
between the rival elaimants Mrs. Mac. 
donald and Mrs. Davis, Seshapyar v. Рарриса- 
fadayyangar (1), is sited in support of the 
objestion and is in point. The finding 
there was that one P. had ‘no locus standt 
to appeal in the following sireumstances. 
S.sued to redeem land mortgeged to N. 
joining P., the brother of М, ав а defendant 
because he was in possession of the land 
in suit. Р. disclaimed all personal interest, 
said that be was in possession on behalf of 
N, and asserted the mortgage to be a 
forgery.  N.did not appear, P. was not 
authorized to defend the suit on behalf of 
N. nor did he elaim to do во. The plaintiff's 
suit was deereed and P. appealed in hia 
own name and on his own account. 

In the present ease the Bank’s memos 
randum of appeal is worded” entirely ая . 
though the Bank held power of-attorney 
from Mrs. Davis, whieh is not the case 
Not a word is ssid about any prejudiee to 
the Bank arising out of the deeree, Mrs, 
Davis hes not appealed, and {there is now. 


(1) 6 M. 185, 17 Ind, Jur, 188; 2 Inf, Dec. (x. 8) 
407, : 
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& final Драва that Mrs, Macdonald - із ene 
titled to the money in suit against her. 
Counsel for the Bank ‘has attempted to 
argue that the Bank is entitled to. resist 
Mrs, Macdonald after the elimination of 
‘Mrs. Davis beenuse the Will could not 


'affesá the deposit and beeause the Bank із . 


entitled to retain ‘the money until some one 
with a better elaim appears. Noi only is 
‘this eontention not mentioned in the memo. 
randum of appeal, but it ean have no force 
in the faee of the admitted fact that Mrs. 
‘Macdonald ia Mr. Jackaon’s daughter, and 
.would have a good claim to the money even if 
her father had died intestate. 

We are not impressed by the suggestion 
(whieh has been put forward bnt is not 
‘founded upon anything in the grounds of 
appeal) that the Bank is an aggrieved 
defendant because the desree is likely to 
ірӣпепев prospective depositors on the 

"either or survivor” system. We eannot 
‘consider remote possibilities, The desree 
-binda no one but the parties to it, and 
-adjudisates on nothing but ‘the rights of 
Mrs. Maedonald and Mrs. Davis in the 
Re. 52,000 deposit made-by Mr. Jaekson. 
The Allahabad Bank would have had to 
pay the money to one or other of these 
persons, and 16 cannot matter to it direatly 
whieh of tke two reséives the Ra, 52,000 
by order of а sompetent Court. 

We think it anforturate in the sirsum- 
stances, that the suit was not defended by 
Mrs. Davis, and reword our decision that 
the appeal does not lie with some reluet- 


‘anee, but we have no doubt that it is 
eorreet, 

The appeal must be dismissed with 
costs. 

Z Ke 


Appeal dismissed, 
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PATNA HIGH GOURT, 
APPEAL FROM ÁPPRLLATR Овркк No. 66 or 1922, 
July 6, 1922. 
Present: —Mr. Justico Coutts and 
Mr. Justice Das. 
DARGAHI MIAN AND ANOTHER— 
OBJEGTORS—-ÁÀPPELLANTS 
versus 
Mutammat MANGO KUER— 


Песка: Hotpegs——HRESPONDENTS. 
Bengal Tenancy Act (VIII of 1886), Sch. III, Art. 6 
—Suit for declaration and rent—Rent-decrea— Eaecu- 
tion, 


A suit for a declaration that the landlord is entitl. 
ed toa aakdi rent and for a decree for rent is а suit 
forrenbin the strictest meaning of the term; and 
Art. 6 of Schedule III of the Bengal Tenanoy Act 
is not inapplicable to the execution of а rent-deoree 
obtained in such a suit simply because the landlord 
had asked for a wholly unnecessary declaration, 


Appeal from a desison of the District 
Judge, Gaya. 
Messrs. S. S. Bose and N. O. Ghosh, for 
the Appellants, 
Mr. Nawal Kishore Prasad, II, for the 
Respondents, 
JUDGMENT, 


Das, J.—This appeal arises ont of an 
order passed by the learned Distriet Judge 
of Gaya іп anexesution matter. The point 
taken by the judgment-debtor befora us 
ів that the exeeution of the rent deeree 
is barred by the provision of Schedule III, 
Art. 6 of the Bengal  Tenaney Асб. 
The desree holder is the landlord and at 
the time of the rent suit was undoubted. 
ly the landlord and the defendant was 
and is his tenant. The snit was for a 
deslaration that the landlord was entitled 
to a nakdi rent and for a deeree fof rent, 
гъ learned Judge in the Oourt below 
has some to the sonclusion that, as the 
plaintiff sued not only for arrears of rent 
but also for a deelaration regarding the 
share of the bkoali rent, the suit was à 
title suit and the decree was not в pane 
decree, and, ,esonsequently, Art. 6 of 
Séhedule ПІ of the Bengal Tenaney Aot. 
was inapplicable. * Т am unable to take 
the same view. The suit was between 
Jandlord and tenant and undoubtedly the 
provisions of the Aet are applicable to 
them. Further, the suit was a rent-anit 
in the strietest meaning of the term, and 
I do not understand why Art, 6 of the 
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| FIRM ISHAR DAS-DHABM CHAND OF AMRITSAR U. FIRM BUTA MAL-DURGA DAS OF AMRITSAR: 


Third Sehedule, should not apply to the 
execution of a decree obtained in sueh a 
‘auit just besause the landlord asked for 
a wholly unneeessary deslaration in the 
suit. In my opinion Art. 6 of the 
Third Schedule of the Bengal Tenaney Act 
did ^ apply to the applieation for exe- 
cution of the deeree and the learned Dis- 
trict Judge should have dismissed the 
application for exesntion. 

I would sllow the appeal, set aside the 
orders passed by the Oourts below . and 
dismiss the exesution petition of the re- 
spondents with costs. 

Courts, J.—I agree, 

B, D. 

Appeal allowed. 


LAHORE HIGH COURT, 
Отти Revision Petrrion No. 284 ок 1921, 
January 14, 1929, 
Present :—~Mr. Justise Martineav, 
t Tug Fies ISHAR DAS-DHARM CHAND 
`: oy AMRITSAR, THRoves Stil GOPAL— 
. ; DEFENDANT— PETITIONER 
" teraus 
© Tax Fru BUTA MAL-DURGA DAS оғ 
AMRITSAR, tHrover DURGA DA8— 
PLAINTIFF, 
Tug вм SHIV NATH-RAI OHAIN I 
RAM or AMRITSAR, THROUGH 
: BADRI DAS cr tHe Firm ISHAR DAS- 
GORAKH RAM cr BOMBAY 


AND OTHERS—DRFENDANTE— Rest0sDENTS. 

Civil Procedure Oode (Act V of 1908), ss. 10, 115— 
Application for stay of swit—Order refusing stay— 
Revision. 


An order refusing to sta ay a suit under section 10 
of the Civil Procedure ode does not amount to 
the decision of a “case” within the meaning of section 
115 ofthe Civil ProSedure Code, and, therefore, ig 
not open to revision, 

Sultanat Jahan Begam v. Sunder Lal,’ 58 Ind. Cas, 
90; 42 А. 409; 18 А L.J. 431 and Pandit Rama 
Kant v. Pandit Ragdeo, 60 Р. #1897 (Е. B.), referred 


to. 
Petition, under section 44 of Act III of 
1914, for revision of an order of the Subordi. 
nate Judge, First Olass, Amritsar, dated the 
sth: кшт 1921. 


* 


Lala Fakir Ohand and Mr, Devt Dyal for 
Mr, Anant Ram, for the Petitioner. 

Lala Kahan Ohand, for the Respondents. 

JUDGMENT.—Tha plaintiffs have 
brought a suit for Rs, 18,943.12.0 in the 
Court of the Subordinate Judgs of Amritsar. 
The defendants eontended that a suit between 
the same parties in whish the same issue 
was involved was pending in the High Qourt 
of Bombay, and that, therefore, the suit at 
Amritsar, whieh was instituted afterwards, 
‘should be stayed in ascordance with section 
10 of the Civil Prosedure Code. The Snb- 
ordinate Judge has refused to stay. the. suit, 
on the ground that the parties are not 
exastly the same in the two sasas and that 
the suit in the Court at Bombay deals also 
with other items and is more comprehensive. 
The defendants have applied for revision of 
the order of the Subordinate Judge. 

For the plaintiffs it is objected that there 
has been no desision of a ease by the lower 
Court, and that, therefore, no revision lies, 
This 'objestion is supported by a.deeision 
of Banerji, J., in Sultanat Juhan Begam v. 
Sundar Lal (1), that an applieation under 
sestion 10 of the Civil Prosedure Code for 
the stay of a suit is not a “ease,” and that 
an order for stay passed on that applies. 
tion is not a decision of a ease within the 
meaning of that word in section ‘115 of the 
‘Civil Procedure Code. 

It was held by this Court in Pandit Rama 
Kent v. Pandit Ragdeo, (2), that the word 

"ease" in section 622 of the Oode of 1882 
may mean а partienlar braneh of a case 
for whieh an independent remedy ог а 
different proeedure is provided iu the Code. 
Iam, however, unable to see bow an ap. 
plieation for stay of proecedings in a ease 
ean be regarded as a branch of that ease, 

In my opinion, therefore, the preliminary 
objestion must prevail, and it must be held 
that the Subordinate Judge' в order does not 
amount to a decision of a ‘ease.’ 

I acsordingly dismiss the превео for ' 
revision with eosts, 

Z. K. 

Application dismissed. 

(1) 58 Ind. Cas. 90; 42 A. 409; 18 A, L, J. 481, 

(2, 60 P. R., 1897 (F. В). 
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OALOUTTA HIGH COURT. 
ÁÀPPRAL FROM ÁPPELLATE Doren No, 1417 or 
February 9; 1929, 

- Present: — Mr. Justise Greaves aud 
Mr. Jasties Panton. 

ALTAP ALI CHOUDHURY Ax» orszzs— 
PaiNOIEAL Derexpants—APPELLANTS 
versus 

Brémcit JARINA BIBI AND OTHERS— 


P£AINTIEFS AND OTHERS Pro forma Derexupume. 


— RESPONDENTS, 

| Procedure-—Evidence~—Court, if can. rejer to, docu. 
ments other than those on record without hearing parties 
—Bengal Tenancy Act (VIII of 18865), в, 103A, inference 
under, if can be drawn from khasra papers. 

No Court has a right to look at any document or 
any. papers other than those.on the record without 
giving the parties to. the suit an opportunity of 
being heard and of making their submission with 
regard to what is contained in documenta outside 
the record to which the. Judge desires-to refer, 
[p 871, col. 2.] 

. Wit becomes necessary to refer to matters other 
than those on the record in accordance with the 
provisions in that behalf contained in the Code of 
Civil . Procedure, reference to such evidence must 
‚оу be made in the. presence of the. parties and 
etter hearing them upon the evidence, (р. 872, col, 


An inference under section 103A of the Bengal 
Tenancy Act -can only be. drawn from the finally 
published Record.of Rights, and not fromthe material 
(khasra papers) upon which the finally published 
Record of Rights is founded, [p. 871, col. 2.] 

Appeal against a deeree of tha Addi. 
tional District Judge, Tipperah, dated the 
24th February 1920, raversing that of 
the Maunsif, Third Court at Comilla, dated 
the 218 Desember 1918. 

Babu Upendra Kunar Roy, for the Appel. 
lants. 

Babu Krishna Kamal- Moitra for Babu 
Sasadhar Roy, for the Respondents. 

JUDGMENT,—This is an appeal by 
the defendants. The Firat Court dismissed 
the suit and the lower Appellate Court 
has desreed it in the plaintiff's favour. 
Now, the judgment of the lower Áppellate 
‘Court is ‘attasked on two grounds :—First, 
with regard to the prosedure adopted by 
the learned Judge and, sesondly, with regard 
to his findings as to title which sre ssid 
‘to be defestive. It is not necessary for us 
to deal with the second point beeause wa 
think that the procedure adopted by the 
learned Judge was 'elearly incorreet and 
that thesase must go. bask in order that the 
‘appeal should be re-heard by the lover 
Appellate Qourt, 
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Now, apparently what happened is this: 

the hearing of the ease was coneluded оп 
the 3rd February 1920 and judgment was 
reserved. When the learned Judge same 
to consider his judgment he found some 
difficulty apparently in arriving at а sone 
elusion upon the materials on the record 
and, aesordingly, he sent for, in the 
absenee of the parties, the Ahasra papers, 
and looking at the papers he came to 
eertain eonolusiona which ware eontrary to 
the entries as appearing in the Reeord of 
Rights. -Thos apparently he has drawn an 
inference in favour of the plaintifs and 
adverse to the defendants from what he 
has fcund in these khaera papers. Now, if 
seems to us that he was olearly wrong in 
the prosedure whieh he adopted. Assuming, 
as is suggested, that resourse might be 
had to the khasra papera the learned Judge 
certainly, before arriving atthe eonslusion 
at which he arrived, should have allowed 
the defendants an opportunity of being 
heard with regard to the eonelusions whieh 
the Judge was prepared to draw from 
khasra papers, No Court has a right to 
look at any doeumsnt or any papers other 
than those on the reeord unless he gives 
to the parties to-the suit an opportunity 
of being heard and making their submis- 
sions with regard to what is eontained in 
do:umenís outside the record to whish 
the Judge desires to refer, We think thera 
is пп doubt that the whole judgment has 
baen eoloured b; what the learned Judge 
has found in the khasra papers. 
. Then, again, it seems to us that he was 
esrtainly wrong in drawing the inference 
whieh he did from these papers. The 
inferense under section 103A of the 
Tenancy Act ean only be drawn from the 
finally published Racord of Rights, and nof 
from the material upon whieh the finally 
settled Resord of Rights is founded. 


Oa behalf of the respondents we were urged 
tosay that, evan apart from the irregalarity 
above-mentioned, there was evidence on the 
resord from whieh the learned Judge could 
arrive at the desision at whieh he arrived. 
Bat, speaking for myself, I eannot bat think 
that he approaehed -the evidense of both 
the parties with his mind infaenosd by 
what he had found, or what he thought 
he had found, in the Aiasra paper, ' 


879 
АТТАЙ RAKRIA KHAN 0, KALA ВАМ, 


‚ Accordingly, this appeal - впевеедв and the 
sase will go baek fo the lower Appellate 
Court in order that the appeal may be 
re-heard upon the materials upon the re» 
cord and if il beeomes nesessary to refer 
фо otber matters in. accordanee with the 
provisions in that behalf гопфаїпей in the 
Oode о? Civil Procedure, reference to such 
evidence must only be made in. the pre- 


sence of the parties and after hearing 
them upon the evidenss. -The question 
as to the admissibility of the khasra 
papers will ba a matter for argument 


before the lower Appellata Court, 

. Qosts of this appeal will abide the re- 
sult of the re-hearing of the appeal by 
the lower Appellate Court. : 


, В. И. 
Appeal allowed, 


{LAHORE HIGH COURT. 
Second Отт, Arrear No. 1331 or 1921. 


November 29, 1921. 
Present:~-Mr, Justiee Ohevis, 7 
ALLAH ВАКНІА 'КНАМ AND OTHERS 
ı PLAINTIFFR— ÀPPRLLANTS 
, versus 
KALA RAM AND OTHERS —DEFENDANTS— 
. RespoNpanrs. 
Pre-emption—Omission to claim ‘whole land sold— 
Accidental mistake—Amendment of plaint, 


If ina snit for pre-emption the plaintiff inten- 
tionally sues for less land than is covered by the 
gale lie loses his right of pre-emption; but in cases 
where the error is merely atcidentaland relates 
only to the desoription of the property the pre- 
emptor is always allowed to amend his claim, If, of 
course, he refuses to correct his error when it is 
pointed ont to him he will be held to have forfeited 
his claim. [p. 878, col. 2.] 

Where, however, the vendee himself takes no 
objection to the error or raises an objeotionatoo late, 
the right of pre-emption is not forf¥ited. [p, 873, 
601.2. . 

99 Shankar Lal v. Dallu, 25 Ind. 088, 68; 182 P. W, В, 
1914; 280 P.L. В, 1914; 13 Р, R. 1915, followed. — 

Paras Ram v. Nathu Mal, 19 Ind. Cas, 222; 212 P. 
L. È. 1913; 19 Р, R, 1918; 814 P. W. R 1912, disting- 
nished. 

Jasmir Singh v. Rahmatujio, 7 P. R. 1896, 
referred to, p uus a 


m - 
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Sesond appeal from a decree of the 
Additional Judge, Muzaffargarh, аб Dera 
Ghazi Khan, dated the 21856 February 1921, 
reversing that of the Munaif, First Olass, 
Leish, Distries Muzsffargarh, dated the 3rd 
January 1921, 

. Lala Har Gopal, for the Appellants: 

Lala Jagan Nath, for the Respondents. 

JUDGMENT,—The land in suit was sold 
for Rs. 800 to Thao Ram by a sale-deed 
registered on the 11th of February 1918.. Oh 
the 3rd of February 1919 Kala Ram sued to 
pre-empt claiming tò take over the lind on 
payment of Rs. 800. His claim .was not 
resisted and on the 17th of February 1919 
Kala Ram got а decree on condition of pay- 
ment of Hs, 800 by a certain date. Kala 
Ram paid the money in due time dnd tock 
possession, The land sold is sertsin Ahewai 
land, with a corresponding share of shamilat, 
Kala Ram sould not, cf. course, take physical 
possescion of a share of the undivided shamzlat 
land, A mutation was, however, made in his 
favour without objection by the vendee, and 
the mutation order ineludes thé correspond- 
ing share of skamtlat, "Thé mutation was 
attested on-the 27th of July 1920. - Mean. 
while, on -5th February 1919, the present 
appellants had brcught a suit elaiming to 
preempt the land sold on payment of 
Rs, .117.8. This súit was brought in the 
Court of the O!vil Judge at Leiah, whereas 
Kala Ram’s suit had been. lcdged in the 
Munsil's Court, The present appellants tad 
not been made parties in the suit brought by 
Kela Ram, but Kala Ham was afterwards 
‘impleaded in the suit brought by the 
appellante. It is admitted that Каја Ram’s 
right of pre-emption is superior {о that of tke 
appellants, but the appellants pleaded that, 
as Kala Ram hed omitted in the suit brought 
Ly him фо incltde the share in shamilat Le 
had forfeited his right to pre empt ard his 
desree atould have ro eficet against them, 
Thiseontention wasacseepted by the First Conrt 
who gave the present aprellants a decree 
for pre-emption on payment of Rs.. 8(0, 
Kala Ram appealed tó the Additional Judge, 
who held that Kala Ram had only by mere 
accident cmitted to claim a share in зата 
ard’ that the deeree shovld be read as 
eovering the whole of the land sold. So the 
Additional Judge seeepted Kala Rai’s 
appeal and dismissed the suit of the present 
Sppeéllaiits, hence appeal to this Cour, ` ^ 
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г Inthe heading of his plaint Kala Ram 
deseribed the property quite correctly exaept 
that he omitted the words "mai hisa 
shamilat.” “The omission was never objested 
to in the suit brought by Kala Ram and thé 
decree is simply one for aragi mutadawta, 
Construing literally, I am unable to hold that 
the deeree'covers more than the land -‘men< 
tioned in the plaint or that the land mention- 
ed in the plaint ineludes a share in 
shamtlat; bub-it tis obvious that Kala Ram 
meant to sue for the. whole or whatever land 
. was covered by tbe sale-deed; otherwise he 
would never have been willing to pay the full 
price.mentioned in the sale-deed. So ii is 
obviously a case of mere accidental misdeserip- 


tion of the property sold, Had the vendee` 


raised any objestion Kala. Ram .wonll most 
eertainly. have made it elear that he was suing 
for the. whole of the property. In Jasmir 
Singh v. Rahmatulla (1) a Division Bench of 
this Oourt expreased the opinion that in euch 
в case no amendment was really necassary. 
In other cases cited in Ellis’ .Law -of Pre- 
emption, 8rd Edition, pages 166 and 167, 
amendments have been allowed in sash tases., 
But on behalf of the appellauts it is objected 
tl atit is пож. Ёоо late to allow any amend. 
iments in Kala Ram’s suit, that snit Leing no 


longer pending. Itis urged that Kala Ram - 


is bound by the decree, and relianee is placad 
оп the ruling reported as Paras Eam v. Nathu 
Mal (2). ‘In that-case the tons of a man, wto 
hed alienated land, sued to resover the land 
alienated on the ground that tke alienation 
was .withont consideration and neeessity, 
They obtained a decree but, аз they had 
omitted in their plaint to include She corres- 
pording share of shamtlué, and ав the detree 
was simply one for the land elaimed in tke 
plsint, it was held 586 they bad no right to 
take posesesion of tke shamilat lard and they 
were. made to restore the shamtlat lard which 


théy had taken pdssession of in execution of | 


decree, ‘They. were, of course, поё made to 
give up possession of the khewat land, which 
was covered by. the deereo, Now if I were 
to.apply this ruling to the present ease I do 
not think that 1 should be justified in depriv. 
ing Kala Hem of more than his right to а 
ecrrespording ohare in the shamilat. But 


: * a Б, RQ1896. |. 77 
(2) 19 Ind. Case. 222; 218 B i Re 1918, 19 Р.В, 
1918; 814 P. W. R, 1912... к $ 
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what the appellants want me to do is to 
deprive Kala Ram-even of that land for 
which he has got a deeree, Their claim is 
based simply on the ground that Kala Ram 
having sued for less than the whole of the: 
land covered by the sale-deed should be held 
to have forfeited his. right of pre-emption. 
Now, it-is perfestly clear that if a man inten- 
tionally sues for less land than is covered by 
the &ale-he loses -hia right of pre-emption, but 
in cases where the-error is merely aeoidental 
and relates only to the description of the prop- 
erty. the pre-emptor is always allowed to 
amend his claim, If, of eourss, he refused to 
correct his error, when it was pointed out tò 
him, he would be held to have forfeited his 
claim. If the vendes himself takes. no 
objection to the érror or if he raises objeation 
tco late, right of pre. emptiou is not forfeited 
gee Shankar Lal v. Dallu (8). In the present 
case the vendee raised no obiection. The 
error was not noticed and so Kala Ram had 
no opportunity of eorreoting his error. I fail 
to see how it.ean- be said that Kala Ram haa 
forfeited his right of pre-emption. The error 
was chviously purely accidental and Kala 
Ram has never refused to amend it. I hold, 
therefore, that Kala Bam has not forfeited 
his right of pre-emption. 

. Bat, on behalf of thé appellants, it is also. 
urged that, even supposing tbat Kala Ram has 
not forfeited his right of preemption, his 
desree only covers tha khewat land, ard the 
share in sham:lat has not been pre-empted, and 
во it is urged that I should at least give the 
appellants a decree for pre-emption of the 
share in the sham¢lat, Turning to the grounds 
of appeal to this Oourt I eannot say that any 
of these grounds covers the point now raised 
and, therefore, I deeline to entertain it, I 
uphold the decree of the learned Additional 
Judge, dismissing the suit and I dismiss thia 
appeal with ocste. 

ZK, 
Appeal dismissed, 


(3) 25 Ind. Cas, 68; 182 P. W. В, 1914; 280 P, 
В, 19:4; 13 P, В, 1916. FS 
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CALOUTTA HIGH COURT. 
Civi» Rute No. 615 or 1921, 
January 27, 1922, 

Present :—Mr, Justiee Greaves, 
BEOHARAM LIHIRY—Ptarstivr— 
PETITIONER 
versus 
SUDEBI DASI—DzrESDANT— 
O»rostrE Parry. 

. Legal Practitioners Act (XVIII of 1879), s. 28, 
application of-—Suit by Pleader for fee based upon 

agreement—Fee, amount of, not fixed, 


Where a suit bya Pleader for fees against his 
client is based on an agreement he cannot succeed 
unless the agreement is both in writing signed by 
the party to be charged and filed as provided in 
section 28 of the Legal Practitioners Act. Oonse- 
quently, no suit upon an oral agreement can succeed 
byvirtue of the provisions of section 28. [p. 876, 


col. 2. 

Sib dios Ghosh v. Manik Ohandra Nath, 29 Ind, 
Сав, 458; 21 C. L, J, 618, Sarat Chandra Roy v. Chandi 
Oharan. Mitra, 7 О, W, N. 300, distinguished, 

Raghunath Saran Bingh v. Sri Ram, 28 А. 164; A. 
wW. М, (1906) 286;8 A.L.J, 679; 1 M,L. T. 242 


(Ӯ. B.), approved. 
Ishan Chandra Kar v. Ram Charan Pal, 26 Ind. 
Cas. 960; 20 C. L, J. 445, referred to, . 


Rule against an order of the Oourt of 
the Sub.Judge, Nadia, in Small Cause Court 
Suit No. 48 of 1921. 

FAOTS appear frcm the judgment. 

Babu Brajalal Onakraverty, for the Peti. 
tioner.— The agreement here is only to pay 
reasonable and proper fees. Sueh an agree- 
ment does not some within the, purview 
of.seetimn 28 of the Legal Praetiticnors 
Act, as no ‘amount’ has been fixed. бес. 
tion 28 applies to agreements respesting the 
‘amount’ of payment. An agreement to 
pay reasonable and proper fees is not an 
agreement respecting the amount of pay- 
ment, 

Moreover, the agreement in this. casd is 
not an agreement at all, because the plaint 
iff is only suing for reasonable and proper 
fees for work done, whatever the amount 
may be. He is clearly entitled to reason- 
able and proper remuneration for work done. 
This case somes within the ruling in tle 
eases of Sarat Ohandra Roy 9. Ohand? Charan 
Mitra (1) and Sib Kishore Ghosh v. Manik 
Ohandra Nath (2), where the plaintiffs’ suit 


.(1) 7.0, W. М. 300. 
(2) 29 Ind. Oas. 458; 21 OP L, J, 618, 
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for reasonable remuneration fbr work done 
was held not to some within the bar of 
gestion 28, ОЭ: : 

Babu Mritunjoy. Chatterjee, for the Opposite. 
Party.—The suit is based on an agreement., 
Refers to the plaint. The agreement alleged. 
does not satisfy the requirements of sestion 
28 and ie, therefore, invalid under that sec- 
tion. A suit based проп sueh:.an agreement 
eannot sueeeed. Refera to Ishan Ohandra- 
Kar v. Ram Oharan Pal. (8), Kamini Moni 
Debi v. Khetira Mohan Ganguli (4) and Raghu- 
nath Saran Singh v. Sri Ram (5). 

The eases of 5b Kishore Ghosh v. Manik 
Ohandra Nath (‹) and Sarat Ohandra . Boy. 
v. Ohandi Oharan Mitra (1) are distinguish- 
abla, There no agreement was alleged; 
the suit was based simply on a elaim for 
reasonable remuneration for services геп: 
dered. ; . 

[бвклүан, J.—Tho Pleader was entitled to 
a quantum meruit. . 

Yes. The ease of Sarat Ohunder Roy 
Ohowdhury v. Ohundra Ranta Roy (6), goes 
farther than this, but Iam not making that 
extreme sontention, 

In the ease ` о? Raghunath Saran Singh v. 
based .on 
ап agreement to psy "full legal feer,” 
yét the agreement was held to be invalid 
under ssstion 28. The present sase is on 
all fours with that case, 

Babu Brajalal Ohakravarty, in reply.— 
There was no concluded contrast. - The 
amount was not determined, it has to be 
determined by the Ocurt. No doubt the. 
agreement for the whole case was bad. 

(Garavzs, J.—You eannot approbate and 
reprobate ] 

No. But there was no stipulation as to 
amount. In Raghunath Saran Singh's case (5). 
" full legal fees” imported a definite amount, 
sueh as would be payable under sestion 27 by 
the unsuseessful pariy to his successful 
adversary, . 

ORDER,—This Rule was granted at the 
іпзёвпое of the.plaintiff under the provisions 
of section 25 of the Provineial Small Cause 
Courts Ast. The рівіп в suit was based 


(3) 26 Ind. Jas. 980; 20 О, L. J. 445, 
(4) 18 Ind, Cas. 43; 15 О, L. J. 690; 17 C, W, N, 45. 
(5) 28 А. 764; A. W. N. (1906) 280; 3 A, L, J. 679; 
1M.L.T, 242 (F. B). Ы 
` (6) 28 О, 805; 13 Ind, Dec. (м, в.) 524, . 
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upon an ота] agreement whereby he sags 
the defendant engaged him as Pleader and 
agreed to pay reasonable and proper fees for 
the work done. The claim of the plaintiff 
extends to s elaim for sompensation for the 
fermivation of his services, and it would, 
therefore, appear, although it is not actually 
stated, that the agreement relied on was 
one for employment of the plaintiff during 
the entire course of the work for whieh he 
was employed. The Subordinate Judge has 
rejested the elaim onthe ground that the 
suit «annot sueseed by virtue of the pro- 
visiors of section 28 of the Legal Praeti- 
tioners Ast, Seation 28 provides that no 
agreement entered into by a Plesder res. 
peeting the amount and manner of payment 
for services is to be valid unless it is made 
in writing signed by the. persons to be 
sharged and filed in the District Court or 
in some other Court within fifteen days 
from the date on which it is exeeuted. But 
it is urged before me on behalf of the 
plaintiff that the egreement in question does 
‘not fall within the provisions of seetion 28 
because it is said that аз the agreement 
was only to pay reasonable and proper fees 
no amount was fixed within the meaning 
of the word "amount" in section 28, and 
the learned Vakil for the plaintiff further 
sontencs that the agreement was not an 
agreement af all besauce the pla‘ntiff is 
only suing for fees that he was entitled to, 
l suppose he means under seetion 27, 
although it would not appear that these fees 
or, at any rate, all of them fall within the 
purview of sestion 27. 


So far as the second point is conserned, I 
do not think it is now open to the plaintiff 
to say that the agreement was not, in fast, 
an agreement, He has pleaded it in para- 
graph 4 of his plaint as an agreement and 
the ease has been argued and desided | on 
that footing, 


„ So faras the other point is concerned, 
the plaintiff has relied upon the ease of 
Sib Kishore Ghosh у, Manik Ohandra Nath 
(2), asan authority for the argument that 
where there is no fixed and definite amount 
the agreement is not within the provisions 
of. sestion 28. But it seems to me that 
that ease*ia nob an authority for the pro. 
position for which tbe plaintiff eontends 
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because, as is pointed out in the judgment, 
there was, in fact, no agraement alleged and 
consequently if no agreement was alleged 
there was nothing to attraet the provisions 
of secticn 28, I think, therefore, that Sib 
Kiskore Ghosh v. Manik Ohandra Nath (2) 
does not support the plaintiff's sontention. 
Then on behalf of the defendant, I was 
referred to the ease of Raghunath Saran 
Singh v. Sri Ram (5). That was в Full 
Beneh ease acd the suit was based on an 
oral promise to pay fulllegal fees and to 
engage the plaintiff as Pleader on behalf 
of the defendant. The Allahabad Court 
held that this agreement was barred by the 
provisions of sestion 28 and- Mr. Justise 
Riehards, as he then was, states at page 
767 that in his view section 28 was ine 
tended to provide that all speeial agreements 
between a Pleader and his client should be 
in writing signed and filed aesording to the 
provisions of the sestion. It seems to me 
that if that oase was rightly desided it 
covers the plaintiff's eontention in the pre- 
sent applieation, There was no stated 
amount fixed in the agreement alleged and 
if the pleintifi’s contention is right that 
would take him ont of the provisions of 
section 28, but in spite of that it was held 
that sestion 28 was а bar, In Sarat Ohandra 
Roy v. Ohandi Oheran Mitra (1), to whieh 
I was referred, as also io the ease in Sib 
Kiíshere Ghosh v. Manik Ohandra Nath (2), 
already referred to, there was no agreement. 
Consequently, elearly the cases there did 
not fall within the provisions of seation 28, 
L was also referred to the case of Ishan 
Ohandra Kar v. Ram Oharan Pal (3). It 
seems to me that that ease desides that a 
suit by а Pleader for fees based upon an 
alleged oral agreement, as here, eannot 
&ueseed besausa ibis nota valid agreement 
as it is a spesial agreement and any 
spesial agreement is to be in writing 
under the provisions of  sestion 22, I 
think that the trne rule is that where a 
suit by a Pleader for faes against bis client 
is based on an agreement he eannot suo- 
esed unless * the agreement is both in 
writing signed by the party to be eharged 
and filed as provided in the seetion. Oon- 
‘sequently, no suit upon an oral agreement 
вап succeed by virtue of the provisions of 
section 28, 

That being во,• І think the Rule must be 
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‘discharged with costs, I assess the hearing 
fee at one gold mol, : 


B. N, GN, К, 
Rule discharged. 


LAHORE HIGH COURT. 
First Огу, Aperat No. 2009 or 1916. 
: Desember 14, 1920. 
Present: Мт. Justice Abdul Raoof, 
Musammat AI BAI—APPELLANT 
` versus 
Bhat KAHAN SINGH—Reseonpaent 
Ойл Procedure Code (Act V of 1908), O. XXI, v. 68 
Вий by unsuccessful claimant to establish right to 
attached — property—Burden of proof—Transfér of 
Property Act (ТҮ of 1882), s.58--Transfer to defeat 
and delay creditors—Presumption. 


Ins suit by an unsuccessful claimant, brought 
on the disallowance of his objections to attached 
property by a Court of Execution, the burden of 
proof to establish the ownership of the property lies 
necessarily on the plaintiff, ( p. 877, col. 2.] 

Where & member of a firm knowing that the 
firm had failed, executed deeds transferring his prop- 
erty to his wife and his son, the Court would be 
justified in applying the principles of section 88 of 
the Transfer of Property Act, and presuming that 
the alienations were fraudulent, and were executed 
with the object of delaying and defeating his 
“creditors. [p. 878, col. 2.] 


First appeal from в deeree of the Sub. 
ordinate Judge, Firat Class, Multan, dated 
the 29th Jnne 1916. 

Shaikh Abdul Qadir, K, B. 
Muhammad Rafi, for the Appellant, 

Messra, Petan, Obbard, Dhanraj Shah, 
Mutand Lel, D. B. Sawhney and В, N. 
Kapur, for the Respondents. 

JUDGMENT.—The facts giving rise to 
the suit whieh has led to this appeal 
may ba summarised as below. Е 

A firm of partnership under the name 
""Harnam Singh and Company” was started 
with eight partners holding different shares. 
Seth Kasam was one of éhese partners 
holding a one-anna share in the rupee, 


and Mr, 


For a time the partnership business flourished: 


‘but it failed some time: about the 7th 
Febrna:y 1806, The firm was indebted 
to various sreditors, &mobg them being one 
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Bhai Kahan Singh who had advansad 
Rs. 25,000 to Har Oharan Singh, the manag- 
ing member of the firm under five hundis 
dated Ist April 1894, Bhai Kahan Singh 
had to sue the partners of the firm. Eventu- 
ally he sneeceded in obtaining a  decreá 
for Re. 16,615-13 0 with future interest 
on the amount decreed on the 6th May 
1910 from the Court of the Subordinate 
Judge of Lahore, This desree was passed 
jointly against Seth Kasam and four of 
his partners. In the exeeution of his 
decree Bhai Kahan Singh attached eertain 
house property and shops, and sought to 
realiza the deeretal money by their sale, 
Musammai Ai Bai, the wife of Seth Kasam 
and her son, Muhammad Sadiq, put for- 
ward objestions that the houses and shops 
attaehed did not belong to the judgment. 
debtor, that they belonged to them and 
were in their possession, and that they 
were not liable to ba во], іп execution 
of the deeree against Seth Kasam. Musam- 
mat Ai Bai relied upon a registered dosu- 
ment dated the 19th February 1966, under 
which certain house property had been 
transferred to her Бу Seth Kasam in lieu 
of Rs, 5,030 alleged to ba due to her as 
her dower-debt. She also relied upon an- 
о ег document dated the 2186 Septemb:r 
1968 by which Seth Kasam hal purported 
to transfer in her favour a house and 
saven shops of the  valae of Rs. 3,009 
with the alleged objeet of providing for 
her maintenanee and residence, 

Muhammad Sadiq put forward a sale: 
deed, dated the 20th- February 1906, exe- 
euted in his favovr by Seth Kasam trans- 
ferring a number of houses in вопвійега- 
tion of Rs. 10,000. For the purposes of 
this appeal it is not- neseseary to deseribe 
spesifically the properties alienated in favour 
of Musammat Ai Bai and Mohammad Sadiq. 
These objections were disallowed ` by the 
District Judge of Multan to whose Oourt 
the desree had been transferred for exesu. 
tion on the ground that all tha three transfers 
were fistitious and without sonsideration. 
The objections were aecordingly dismissed 
en the 4th Angust 1913, This led to 
the institution of two suits, namely, one 
by Musammat Ai Bai and the other by 
Muhammad Sadiq. In both these suits 
six defendants were impleaded. . Bhai Kahan 
Singh, the deeree.holder, being the dəs 
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- fendant No, 1, and we are soncerned with 
this defendant alone as the others did not 
interest themselves in the suits and did 
not file any written statement. The suits 
were resisted by Bhai Kahan Singh prin. 
eipally on the ground that Seth Kasam 
had exeonted the  sale.deeds fistitiously 
and without sonsideration in order to defeat 
his ereditors, and that they were uvlaw- 
fol and null and void, In the suit of 
Musammat Ai Bai the amount of dower 
alleged by her wasdenied. Нег possession 
over the property transferred in her favour 
was also denied, Inthe written statement 
filed in the suit of Muhammad Sadiq the 
allegation made by the defendant No. 1 was 
that the plaintiff was living jointly with Seth 
Kasam, and that the plaintiff was not in 
porsxsion of the property in dispute. The 
two suits were tried together by the learned 
Subordinate Judge of Multan and were 
disposed of by. one judgment. He framed 
three issues, namely :— 

(i) Did Seth Kasam өхезпье both the 
tamliknamas validly in favour of his wife? 

(2;) la the sale.deed in favour of Muhammad 
Sadiq with consideration and valid ? 

(sé!) Was the onus proband: rightly put on 
the plaintiffs ? 

The desision of these issues was given 
against the plaintiffs and the suits were 
dismissed оп the 29th of June 1916. 

Two appeals were preferred against the 
deeree passed by the learned Subordinate Judge, 
namely, First Appeal No, 2008 of 1916 
preferred by Muhammad Sadiq and the First 
Appeal No. 2009 of 1916 by Musammot Ai 
Bai. Both these appeals have been argued 
together before us and, like the Court of firat 
instance, we .sonsidered it sonvenient to 
dispose of both of them by one judgment. 

In order to understand the true nature of 
the dispute it is necessary to give previous 
history of the firm "Harnam Singh and 
Company,” the failure of whish is said to 
have led to the exeeution of the deeds, which 
ars now shallenged as being fictitious and 
frandulent. From the evidenee of Mr, 
Ganpat Rai, Barrister.at-Law, who was one 
of the partners, it appears that the failure of 
the firm was «ommunieated to him on the 
7th of February 1906. Onthe 17th of 
February a meeting was held at the house of . 
Pandit Shgo Narain in Lahore. Seth Kasam 
was present in the meeting. Seth Kasam 
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then knew thoroughly well that the fiem had. 
failed, and he talked to ereditoras of a 
remission. The meeting started at about 
mid-day and in the evening Seth Kasam 
left saying that he felt pain іп his stomaeh. He 
professedly left for Faqir Iftikhar-nd-Din’s 
house, and the meeting eontinued for about 
an hour after his departure. The meeting 
was adjourned #11 the next day, č. é., the 18th 
February 1906 and it was again held on that 
date; but Seth Kasan did not attend this 
meeting, Onthe 19th and 20th February 
1906 he executed the sale-deed in favour of 
his son, Muhammad Sadiq and the déed of 
transfer in lieu of dower in favour of his wife 
Mussammat Ai Bai. Sardar Udham Singh, 
Lala Harkishen Lal,:were also examined on 
the point and they sorroborated the evidenee 
given by Mr. Ganpat Rai, The evidense 
farther shows that Seth Kasam made other 
transfers also in favour of his friends and 
relations about the каше time. In a case 
like this, where the objeetions as to the 
ettashed properties have been disallowed. by 
the  Exeeution Court, the burden of 
proof to establish the ownership of the 
property would lie necessarily оп the 
plaintiff. In this ease particularly the 
siroumstanees are so strong thatthe burden 
of proving the allegations in the plaint lies 
even more heavily apon the plaintiffs. 

The learned Subordinate Judga unnecessarily 
framed an issue on the question of tha 
execution of the documents relied upon by 
the two plaintiffs, because their exesution was 
admitted in paragraph 3 of the jawab-t-dawa 
filed by the defendant No. 1 in the two eases. 
Their exeeution being admitted they were 
challenged only on the ground of their being 
fraudulent, fistitious and without sonsidera- 
tion. 

As regards the deed dated the 19th 
February 1906 in favour of Musammat ai 
Bai it was necessary for her to establish that 
there was  sonsideration for it and the 
property alienated had been transferred to 
her bona fide. Тһе evidense оп the point 
is not only meagre, but valueless inthe eye 
of the law. The evidenca as to the amount 
of dower givén by Mir Hassan is elearly 
hearsay. Musammat Ai Bai is stated{to have 
gone to him and to have requested him to gat 
Seth Kasam to pay her dower, the amount of 
whish was stated to be Rs. 5,000 by her. This 
was the only information whieh this witnesg 
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had on the point of Musammat Ai Bai’s 
dower. This was a atatement -made by the 
plaintiff, .Musammat Ai Bai, herself, in her 
own favour. She is not entitled to rely on 
an admission made by herself, The evidense 
of Muhammad does not possess any greater 
value. Aescording to him Mubammad Sadiq, 
son of Musammat Ai Bai, had gone to him and 
had reqnested him to persuada Seth Kasam 
to pay to Musammat Ai Bai Re. 5,000, 


the dower-debt due to her. This is hearsay 


evidence and inadmissible. 


, Nur Muhammad’ was examined by som- 
mission, and as to the amount of dower of 
Musammat Ai Bai he stated that he bai 
learnt from his father and grandmother aud 
other relations that the mehr (dower) of 
Musammat Aj Bai in her marriage with 
Seth Kasam was fixed at Re, 5,000. This is 
also, hearsay evidence and  porsssses no 
value, Therefore, practically, there was no 
evidence before the Court below on the 
question of the alleged dower of Musammat 
Ai Bai, ,The Court below was right in 
holding that the document, dated 19th 
February 3905, in favour of Musammat Ai 
Bai was without sonsideration. Seth Kasam 
was so situated at the time that the вопо1п- 
sion as to the ssle-deed being fraudulent 
and executed with the object ‘of defeating 
his ereditor is irresistible, The liability of 
the partners of the firm ^ Harnam Singh 
and Company,” acsording to the evidence, 
was almost Rs. 4,00,000. Tke sreditors 
were elamouring for theirclaims, The affairs 
of the. Company were elearly dissloced in 
the meeting of the 19th February 1900. 
tthe eonduct of Seth Kasam in leaving 
the meeting abruptly on the pretext of 
pain in..the stomach and then only two 


days after exesuting the two deeds in favour: 
of his wife and son, leaves no possible doubt. 


as to his intention. ,, ; 

' As regards possession over the property 
conveyed, numerous receipts have been put 
in showing that Mupieipal taxes were paid 
by Musammat Ai Bai. Oh the other hand, 
evidence.has been ealled on hehalf*of the 
defendant to show that Seth Kasam all 
elong remained in possession of the trans. 
ferred property and let out the honses to 
tenants himself ‘though purporting to act on 
behalf of. his wife.. If the transfer was 


fraudulent, as we find it to be, it was only: 
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to be expected from a fraudulent» transferor 
to adopt mesns to show the reality of the 
transaction, We do not believe that Musam- 
mat Ai Bai was never plaged in exelusive 
possession of the property transferred under 
the deed dated the 19th February 1906. 

As regards tamliknama, dated the 21st Sep- 
tember 1908, it is enough to say that there 
was no reason why Seth Kasam should 
have made up his mind suddenly to provide 
for the maintenanse and residence of Musim- 
mat Ai Bai with whom, according to his 
own adm'‘ssior, he had not b3en on good 
terms ever sines the year 1905. The cir. 
eumstances disclosed by the evidence on the | 
record lead us to the conelusion that this 
dosument also must have been exeeuted 
with the fraudulent object of defeating 
and delaying his ereditors, Applying the 
prineiples of reation 53 of tha Transfer of 
Property Aci the Csurt may presume that’ 
the alienation was fraudulent, Тһе eir. 
cumstances are s) strong in this case that it 
is not possible to come to any other eoncla. 
Sion, The issue No. 2 related to the sale- 
deed in favour of Muhammad, Sadiq and 
raised the question whether it was for son- 
eideration and valid. The exesution of this 
deed was also admitted by the defendant 
No. 1, but it was challenged on the ground, 
of want of consideration, and that it had 
been fraudulently exeeuted to defeat the’ 
ereditors. Tho learned Subordinate Judge 
was not right in holding that the exesution 
had nob besn proved. The real question, 
was whether the payment of Rs. 10,000, 
the consideration for the sale-deed, had been 
established by the evidence on the record. 
The amount was not paid before the Sube 
Registrar, butitsreseipt was admitted before 
him. Muhammad Sadiq in his deposition’ 
tried to make ont that his grandmother, 
had given him Rs. 14,000 some years before 


and that out of this amount he had paid, 


Rs. 10,000 to his father as the prise of house 
and shop transferzed to him hy Seth Kasam. 
Maula Bakhsh, witness for the plaintiff, ' 
stated that 9 or 95 years ago, Seth Abdulla, 
uncle of the plaintiff, sent for him one 
evening, and he went to hia shop where he 
saw Seth Kasam, Munshi Khair-ud-Din, 
Seth Gul Muhammad, Keth Muhammad 
Usman, Seth Muhammad Sadiq and Seth 
Ali Muhammad ‘sitting. Some mofhey. bags , 
were lying, which were counted by Seth 
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Kasam. Seth Abdulla said that some déal- | 


ings with regard to the property had taken 
plase between Seth Kasam and Muhammad 
Sadiq in sonnestion with which the amount 
of Rs. 10,000 wae paid by Muhammad Sadiq 
to Seth Kasam, and some of his property 
in Multan Oantonment was purchased, The 
plaintiff tried to make out that a few days 
before ‘the astual date on which the sale- 
deed was registered the amount of 
Ra. 10,020, the eonsideration of the sale-deed, 
had been privately raid to the father by 
son,’ It is difficult to bslieve this evidence. 
Seth Kasam himself has stated in his deposi- 
tion that the father and son had not been on 
good terms for a long time. 
have expested, under the cireumstanca, that 
the ‘son would have taken a receipt for the 
amount when he paid itat the shop of his 
unsle, Seth Abdulla. Ali Muhammad, 
witness, bas also tried to eupport the state. 


One would ` 
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OALOUTTA HIGH COURT. 
APPEAL FROM Овриқ No, 257 or 1921, 
April 7, 1922, 
Present : —Mr. Justice Ouming and 
Mr. Justiee Panton. 
SITANATH рА8-- ескек. HOLDE R— 
APPELLANT 
CETUS 
Rani KANAK-PROBHA DERBI AND отнквв8 
— JUDGMENT. DEBTORS— RESPONDENTS, 
' Emecution of decree—Limitation—Judgment-debtors 
who were described as parties but against whom emecya 
lion was not asked for, if precluded from showing 


subsequently that the application was barred by limi. 
tation. 


A judgment-debtor who was not а party to a 
previous application for execution of a decree or to 
any order made upon it is not precluded from 
showing that the said application was barred by 
limitation and that, therefore, ib was not in accord. 


7. ance-with law. [p.‘880, col. 2.] 


ment of Maula Bakbsh, and has made a. 


similar statement. 


Ohandu Ram had identified Seth Kasam - 


before the Sub-Registrar. Не has been 
called to prove the admission made by 
Seth Kasam aa to the receipt of Hs, 10,000, 
the sonsideration ef the- sale deed. The 
evidence is of not mueh help to the plaintiff, 
Seth Kasam also has made a statement 
stating. the alleged circumstanees under 
which Rs, "10,000 were ‘ressived by him 
beforehand. For him it was simply natural 
to make the statement, beeüuse he himself 
was the author ‘of the fraddulent deed. 


The rest of the evidence called on bebalf . 
of the plaintiff, Muhammad Sadiq, was” 


with .regard to the payment of Municipal 
taxes and apparent possession: enjoyed by: 
him, ‘Our remark. ralating to the evidenee 
given іп: Murammat Ai‘ Bai’s ease applies 
equally to the evidence given соп behalf of 
Muhammad-Sadiq under this head. 

‘ In our opinion the Court below took 
the right view of the evidenee in this 
ease, and -s&me to this right conslusion. 
We aceordingly dismiss both the appeals 
with aosts-in: all Courts, 
"WO, 

; Appeal dismissed, 


- Ind.-Deo, (м: в.) 38 (P. O.), referred to, 


. 1920, 


Harendra Lal Roy Ohowdhry v. Sham- Lal Sen, 27 
C. 210; 14 Ind. Deo. (н. в.) 139, followed. i 

Mungul Pershad Dichit v.- Grija Kant Lahiri, 8 Q. 
51; 11 C. L. R. 113; 8 I. А. 123; 4 Sar. P, С, J. 249; 4 


Appeal against an order of the District 
Judge, Kbulna,: dated ‘the 13th May 1921, 
reversing that of the Munsif, Sesond Court 
at that place, dated the 19th November 


· FAOTS appear from the judgment. 


: Babu Kshtera Kohan Ghose, for the Appel. 
lant.—The learned District, Judge is wrong: 
in holding that my applieation for exeention 
is barred by- limitation. Even if it be eon- 
seded that the application of 1914 was barred 
by limitation by reason of its having been 
presented more than 3 years after the last 
step-in-aid of exesution was taken in the 
exesution ease of 1911, but ав on that appliea- 
fion the Oourt rightly or wrongly direeted 
exesution td issue, it is no longer open to the 
judgment-debtors to say that that appliea- 
tion was barred by limitation. That was 
the order of a sompetent Court having juris- 
diction im the matter and if the order тав not 
in assordanee with law, appropriate Pro- 
eedure by way df appeal or revision ought 
to have been taken to remedy the error 
That not having been done ‘it is now too 
late to contend that the applisation of 1914 
was barred by limitgtion. See Mungu! Pershag 


m 
vt 
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Dichit v. Grija Kant Lahiri (1). 

Dr. Jadunath, Kanjilal, for the йай 
— The argument of my, learned friend would 
have sonsiderable forse if in the applisation 
of 1914 it was open to my. clients to raise 
the objection that the application was barred 
by limitation. No execution was sought fov 
by that applieation against the judgment- 
debtors Nos, 2to 4. It was, ‘therefore, not 
open {о them to come in and plead the bar 
of limitation. See О. XXI. г, 11, 22, 
23, Civil Prosedure Code. Although ‘these 
judgment-debtors were. dessribed as parties 
in the applisntion,-the practical: effeot was 
that they were no parties to the exesütion 
proceedings. Consequently, any order passed 
therein could not be binding upon them and 
they are perfectly competent’ to show that 
the applieation was barred by. limitation, 
Бев Harendra Lal Roy Ohowdhry v. Sham Lal. 
Ben. (2). 

, Babu Kiheira Mohan Ghar replied, ` | 

` JUDGMENT. — This is an appeal аам 
the ordér of ‘the learned Distriat Judge of 
Khulna in appeal rejesting an application 
forexesution, The fasts appear to be these:— 
The décree-holder obtained a decree against 
Rani Durga Sundariin 1900. Execution was 
taken out against Rani Durga Sundari in 1911 
in whieh year ‘sho died. Exesution was again 
taken out in 1914, Exeeution was sought 
for against the-son, who was defendant No. i, 
and the ‘grandsons, who are judgment-debtors 
Nos, 2 to 4, were included.as parties. 
This application was dismissed in default. 
Subsequently, further applications for erem 
tion were made against defendant No, 1 
The other judgment. debtors were deseribed 
as "parties but exeention was not asked for 
against them. Various sums were realised, 
The present appeal arises out of an appli- 
gation’ made іп 1920 in whieh exeeution 
was sought for against respondent. No. 1 
and also the present respondents Nos, 2 to 
4 and defendants Nos. 5 to 7. The Court 
of ‘first instanee allowed the exeeution to 
prosced' against all the judgment-debtors, 
except Nos. 6 and 7 who are not before us. 
On appeal the learned District Judge held 
that the applisaticn was barred by limita- 


' Q). 80, 61; 10. L. в. 118; 8 1. on 123; 4 San, P, " 
C. J, 249; 4 Ind. Deo. (N. s.) 32 (Р.О 
e 27 9, 210/14 Ind, Deo, s 8) 189. 
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His ground for’ holding this was 


tion, 
that the last step-in-aid of $xesution. in 
exesntion sasa of 1911 was оп the 


27th June 1911, and as the second execu-. 
tion ease was filed on the 6th July 1914,- 
more than three years, later, the applieation 
for exeeution іп 1914 is barred by limita. 
tion, and that as execution has поё. baen 
sought sgainst respondents Nos. 2 to 4 in 
the former proseeding it was open to them: 
to raisa in the present prooseding the ques. 
tion whether the exesutión proceedings of 
1914 were not barred by limitation, 

The decree-holder appeals and contends, 
relying on the Privy Oonncil ruling in 
Mungul Pershad Dichit v. Grija Kant Lahiri 
(1), that it is not, open to the respondenta 
Nos. 2 to 4 to re-open the question as-to 
whether the applisation for execution im 
1914 was barred by limitation. We think: 
that the learned Distrist Judge was correct 
in the finding he bas some to. It is clear, 
nor is it disputed, that exeention was not 
asked for against respondents Nos. 2 to 4 
before 1920. No doubt they were put 
down as parties to the suit bnt execution 
was not asked against them, and, therefore, 
itis quite clear, reading rr. 11, 22 and 
28 of О, XXI, that it was not then 
open to them to come in and raise any’ 
objection. The only, person who-eould воще! 
in and raise any objestion was the pérson 
against whom execution was sought. So far 
as regards the application for exeeution- in 
1914 is concerned, they eould- not have 
urged any objestion bseause the ване was 
disposed of in default and, therefore, they 
had no opportunity, even if they had the 
right, of being beard, With regard to the 
other applications for execution, as I have 
pointed ont, they would not have been allowed 
to ba heard on the objection looking at the 
terms of О. XXI, rr. 11, 22 and 23. - 
The present case, therefore, falls within the 
prinsiples of the ruling reported as Harendra 
Lal Roy Ohowdhey v. Sham Bal Sen (2), 
where it has been held that a judgments 
debtor who was not а party ёо. а · previous 
application for execution of a deeree or to any 
order made upon it is not presluded from 
showing that the said application was barred 
by limitation and that, therefore, it was not in 
acsordance with law. With regard to the 
applieation of 1914 it was clearly, barred by 
limitation under the provisions ef Artisle 182 
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The last. step-in-aid. of execution in 1911- was 
taken. on. 27th June. 1911 when ,the notisa 
was issued, and this: was. the.last step taken 
in: aid: of. exesution:1 in that proeeeding. 

For these reasons, the- order of the learned, 
Judge.is right, The appeal fails and is, dis- 
missed with sosts. We assess.the hearing fee: 
аб {то gold mohurs. Я 

, PANTON, J.—I agree, 

E. N. | 

E rem tos Appeal. dismiszed, 


Emme AE у 


; -LAHORE HIGH COURT. 
Saconp Отуп, Appean No, 558 oF 1918. 

; May 2, 1921. 

Present :— Mr. Justiee Broadway 

i3 and Mr. Justice Wilberforee. 

DEWA SINGH—PrAINTIFR—ÀPPELLART 

versus is 
GOK AL—Derenoawt—Resroxnznr, 

Res judicata—Suit by reversioners that mortgage 
without consideration and necessity Finding that all 
consideration did not pass-—-Subsequent suit by mort. 
gagee. for possession against mortgagor, whether barred, 


jn. ав suit by reversioners for a declargtion that 
a mortgage, being wanting in consideration and 
nécessity; should’ not affect their reversionary 
interests, it was decided that all’ the consideration~ 
had not passed and that necessity‘ was.not proved. 
Subsequently, the mortgagee brought. the.;present 
suit for possession against the mortgagor. The latter 
denied: congideration and.. pleaded, that, the suit 
was barred by the rule of res judicata ingsmuch as 
the question of consideration had: already“ been 
decided in the previous suit: 

Held, that the suit was. not barred as there was 
no confliot of interest in the previous suit between 
the mortgagee-defendant and the mortgagor- 
defendant, and there was no issue whether the deed 
was valid and binding as between the mortgagor 
and mortgagee: ` 

Dhanna Singh v. Musammat Budhi, 16 Ind, Cas. 80, 
103-P, К. 1917; 167 P. W. В. 1912; 188 P. L. В; 1912; 
distinguished, 

Thakur Das v, Müsammat Manna, т Р, Е. 21894, 
relied upon; 

Seeond . appeal from the 'deeree of the 
Distriet Judge, Ludhiane, dated the 12th 
November 1917, affirming that of the, Sub- 
ordinate. Judge;  Seeond. Class, 
dated-the 30th. July 1917. 

Dr. Nand 111, {ог the Áppellant. — 

, Mr- Abdul. Ghani, for,the, Respondent. . 

2JUDGMENT.—In. the present: oasa: thé- 
plàintif-mortgagee. sued- for .possessión: di 

- land, The, defendant. denied reesipt of: 
'dotiaiderakíón. ‘aiid’ -alio.-pleaded: that, the. 
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point of consideration had already beon 
desided in a. previous suit relating to-shis 
mortgage and that the prasent suit wae 
barred by the rule of es judicata. The 
latter plea. has been given effect to. by both 
the Courts, which have followed: Dhanna Singh 
v. Musammat Budhi (1). The mortgagea 
hae, therefore, eome up on meeond : appeal, 
and we have heard on his behalf Dr, Nand 
Lal. . 
The previous suit referred to by the 


. lower Courts was one’ brought by minor 


reversioners for the usual declaration that: 
the alienation, being wanting in eonsidera- 
tion and nesessity, should not aífeet their 
reversionary: rights. . In that oase it was 
decided ‘that’ all the eonsideration had not: 
passed and. that nesessity was nob proved. 


, 16 is impossible to understand how а deei» 
{Р Bion of this eharaster can have апу effest 


on the: present: suit by the mortgages, 


. There was no confliet of interest in that 


case between. the- mortgagee.defendant and 
the mortgagor-defendant: In fact, we notise 
that the mortgagor himself admitted “the 
passing of some of the consideration and. 
the point ‘now involved eonld not have 
been at issue between them. Dhanna Singh 
v. Musammat Budhi (1) is a judgment pro- | 
ecedivg upon its own partioular faets and 
the judgment laying down the law appli- 
cable- to the present oase ia Thakur Das. v, ` 
Musammat Manna (2), in whieh the learned 


' Senior Judge of'the Court pointed ont that 


in the previous suit there. was no issue 
whether. the dsed was valid and binding ay 
between the morigagor and the mortgagee, 
The same is the position in the present, 
0188, : a 
We accapt, the appeal and remand: the 
case to the first Court.for the trial of the 
remaining issue, Costs will be eostas in 
the eause. Court fea on appeal will be re. 
funded, А - 
;W. 0. А, 

.Аррваї accepted: 

Oase remanded, 
1) 16 Ind. M D 0% P, В; 1912; 167 Р; W. R, 
188 P. І. R. 

[5 77 P.R. roves е 
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PATNA HIGH COURT. 
Арк FROM APPELLATE Овркв No. 65 or 
| ` 1922. 
ато July 6, 1922, 
Present :—Mr. Justice Coutts and 
Mr. Justice Das. ` 
Babu RAGHUNATH SAHAY AND OTHERS— 
 Dxosiz-Horpans— АРРЕШАнтв 
versus 
OHOWA MAHTON AND ANOTHER — Ошан 
О LCRERPONDENTS. 
AS. TPNIMÓN Act (VIII of 1585), Sch. TII, Art. 6, 
mpplication of—-Essential conditions for application 
óf Article—Sale of portion of eccupancy holding in 
execution of meney- -decree—Decree- holder not landlord, 


It is essential pm the application of Art, 6, 
Schedule III to the Bengal Tenancy Act that 
the deoree must be obtained in a suit between the 
landlord and tenant, and that the provisions of the 
Bengal Tenancy Aot must be applicable to them. 


A. decree-holder who is nob the landlord can, 
against the will of the judgment-debtor and with. 
out the express consent of the landlord, cause a 
portion of his judgment- -debtor's occupancy holding 
to be sold in execution of a money-deoree even where 
there is no local custom of transferability. , 

Jugeshar Misra v, Nath Koeri, 65 Ind. Cas. 785; 
(1922) Pat. 49; З Р. L, T, 205; 4 U. P. L. В, (Pat.) 9 
(F. В.), followed. · 

Appesl from an order of the District Judge, 


Gaya. І 
Messrs S. 8. Bose and N, О, Ghosh, for the 
Appellants. - 

Mr; Eindeswart Prasad for Mr, В, О. Sinha, 
for the Respondents, 


JUDGMENT. 7 
Das,J,— This sppeal is directed against 
‘an order of the learned Distriet Judge of 
Gaya, dated the 3rd; December 1921. The 


decree-bolders are the appellants before ua - 


and they attempted to exesute a desree which 
they had obtained as against the respond- 
ents, The learned Distrist Judge has some 
to the ‘sonclusion that the applieation is 
barred by Art. 6 of the Third Schedule 
of the Bengal Tenancy Act and that the 


deeree-holders аге not entitled to sell a 
portion: of the  cosupanoy holding of 
the defendants. ^ In -my* opinion the 


view taken by the learned District Judge 
is an srroneons one. The plaintiffs were 
the frastional, landlords ; but at the time 


when they instituted the suit there was no' 


relationship of landlord and tenant as 
between the plaintiffs and the defendants, 
The essential conditions whieh must ba 
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satisfied in order to attract the orsus of 
Art, 6, Sebedule ТИ of the Bengal Tenancy 
Aot are these: 
obtained in a suit between the landlord 
and tenant ;and, secondly, the provisions of 


the Bengal Tenaney Ast must be applieable E 


tothem. Here neither of these conditions ів 
satisfied ; and, in my opinion, Art, б, 
Sehedle Li of the Bengal Tenancy Ast did 
not apply. 

So far as the other point is eonce: ned, the 
matter is coneluded by а deeision of the Full 
Beneb of this Court in Jugeshar Mira v. 
Nath Eoeri (1). The Full Bench of this 
Court same to the sonelusion in that case 
that the desree-hclder not being tbe land. 
lord of the holdivg can, against the will of the 
judgment-debtor and without the- express 
consent of the Jandlord, cause a portion of the 
judgment- dehtor’s oseupaney holding to be 
sold in execution of a money.deoree where 
there ia no local custom of transferability. 
The deeree-holder in this’ ease i8 not the 


M 


landlord of the holding and he is proseeding , 


as against a portion of the occupancy holding. ; 
of the judgment-debtor. 

I would allow this appeal, set asida tlie 
order of the Court b low, and direst that the 
exesution do proceed, 

Oovrre, J.—1l agree, 

P. D. & N, E 

` Appeal allowed. 

(1) 65 Ind. Cas. 885, (1922) E ie Te 

207;4 U. P, L. R (Pat.)9 (F. B.). 





LAHORE HIGH COURT, 
Misosttaxcous First OiviL APPEAL No. 1435 
or 1: 20. 
Mareh 9, .921.. 

Bios —Mr. Justice Scott Smith, - 
Musammat AST ВА1—АРРЁ п АНТ 
versus 
GIRDHARI RAM—Resrowpent. 
Restitution of. conjugal rights—Decree, manner 


Д enforcing—Guardians and Wards Act 5 ҮШ of 1890), 
provisions of, inapplicable, *' 


The provisions of the Guardians and Wards- Act 
should not be put in force in order to enable a 
husband to get possession of the person of his. wife, 
[p. 888, col 2.] 

Where a husband obtains а decree for- restitution 
of conjugal rights against: his wife, who is under’ 


-+ à 


First, tbe deeree must be · 


J 
, 
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the age of 18 years, his remedy to enforce the deoree 
is by applying for execution of the same, and not 
by méans of an application under the Guardians and 
Warde Act to be appointed the guardian of the 
person of his wife, especially where there is no 
necessity for the appointment of a guardian. 


Miscellaneous first appeal from the order 
of the Senior Subordinate Judge, Muzaffar- 
garh, dated the 13th May 1920, 

Lala Jagan Nath, for the Appellant. 

Mr. Har Gopal for Dr. Gokal Ohand Narang, 
for the Respondent. | 

JUDGM&NT.— "This is an appeal from the 
order of the Subordinate Judge of Muzaffar- 
garh appointing Girdhari Ram, respondent, 
guardian of Musammat Bitan Bai, his wife, 
under the Guardians and Wards Act. Musam- 
mai Bitan Bai is 16 years of age, and 
a desree has been passed against her in 
favour of Girdhari Ram for restitution of 
eonjugal rights. (Girdhari Ram sought to 
execute this decree by the imprisonment of © 
his wife but the Subordinate Judge rejected 
his applieation and ordered that the deeree 
should not be enforsed by imprisonment of 
the girl till she attains the age of 18. 
This order was set aside by the District 
Judge to the extent that the latter officer 
ordered that Girdhari Ram sould make 
another applisation, if so advised, for enforce- 
ment of his deeree by imprisonment. Instead 
of doing this, he has applied to be appointed 
guardian of the person of Musammai Sitan 
Bai and has been во appointed, 


It is contended in appeal that there was 
no nesessity to appoint any guardian of 
Musammat Sitau Bai who has been living 
with ber grandmother . Musammat Asi Bai 
for many years, that the objeet of the 
respondent is merely to obtain possession 
of the person of his wife and that the 
provisions of the Guardians and Wards Act 
are not intended to apply to a case of 
this sort, and should: not be enforced to 
enable a husband ‘to get possession of his. 
wife which he has failed to do by execution 
of the decree obtained by bim for restitution 
of sonjugal rights. No doubt, the lower 
Oourt is right. in its view that, acsording. 
io Hindu Law a husband is the legal guardian 
of the person of his wife, but the question 
is whether there is any neectsity for appoint- 
ing a guardian of the person of Musammat- 
Sitan. Bai. Previously her father, Hira 
Nand, was appointed her guardian bat thi, 


. order of the 
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appointment was set aside on appeal by 
the Ohief Oourt on the 9&h February 1916 
in Civil Appeal No. 429 of 1913. At that 
time the minor was living with Musammat 
Asi Bai and has apparently been living with 
her ever sinee. It was held then that’ 
there was no necessity to appoint any 
guardian and I see no neeessity for any 
such appointment now. I also do not think 
that the provisions of the Guardians and 
Wards Act should be put in foree inorder 
to enable a husband to get possession of 
the person of his wife. Girdhari Ram has 
got a deeree against her for restitution of 
conjugal rights and this decree ean be 
enforced by filing an applieation for execu. 
tion, and it will befor the Exeeuting Oourt 
to deside whether it should be enforeed by ` 
imprisonment of the wife or not. 

I аввеоб the appeal and, setting aside the 
Subordinate Judge, dismiss 
Girdhari Ram’s applieation. There will be 
no order as to sosts, j 

W. 0. A, & X. Н. 

Appeal accepted, 


OALOUTTA HIGH COURT. 
Сту, Rore No. 642 or 1921. 
February 27, 1992, 
Present :—Mr. Justiee Greaves and 
Mr. Justice Ghose. 
Srimati HARI BHABINI DEBI аир ANOTHER 
— PETITIONERS 
' versus 
NARENDRA NATH ROY, PLEADER, 
AND ANOTH*R—Ü PPosiTE PARTIES 

Civil Procedure Code (Act V of 1908), O XLI, r. 10 
—BSecurity for costs, appeal dismissed for failure to 
jurnish—Court, power of, to entend. time for furnishing 
security. T А 

Where an appeal kas been rejected on account 
of the appellants’ failure to furnish security for 
costs within the time allowed by the Court, it ig 
fot open to the Court rejecting the appeal to 
extend the time for giving security, The appeal . 
having been finally disposed of, no extension of 
time can be granted for Going any act relating to 
the appeal. [p 884, col. 2.] 


884. 
HARI BHABINI DIBI €, МАЗЕррВА NATH ROY. 
Balwant Singh v. Daulat Singh, ЎТ. A. 57; 8 А, 


BISA Sir. P, О. J: 707: 4 Ind, Deo. (x. в.) 1176 
(Р. G.), distinguished. 


Rule against an order-of the Court of the 
Additional District Judge, Howrah, in Title 
Appeal No, 110 of 1921. 


FAOTS appear from the judgment. 

Babu Manmatha Nath Ganguly, for the Peti- 
tioners.—The Rule was- obtained against an 
order.dismissing an appeal under O. XLI, 
r. 10, for failure.to deposit sosta of suit, 
The facts - shortly ara these. We brought 
a suit to set aside a sale of a certain 
house against defendants-opposite parties. 
The first. Court dismissed the.suit. We 
appealed. and at the instanee- of the re- 
spondents we were. directed by the Appellate 
Court to furnish seeurity for costs. We 
could: not deposit the security in time and 
the.appeal was dismissed. We then applied 
for restoration of the appeal, That appli- 
cation has been rejected. We put in a 
morfgage-bond вв sesurity for sosts whieh 
was refused, I. submit under the sirsum. 
stanees the learned Judge was wrong in 
dismissing the appeal. Refers to Padmabati 
Dasi v. Rasik Lal Dhar (1), Badri Narain v. 
Bheo Koer (2), Balwant Singh v. Daulat Singh 
(3) and Jumnabat v. Vissondas (4). 


Dr. Dwarka Naih Mitler (with him Baba 
Haradhone Ohatierjee), forthe Opposite Parties, 
was not salled upon to reply. 


JUDGMENT.—This Rule.was granted at 
the instanee.of the petitioners, the appellants, 
againat an order: of the Additional Distriot 
Judge of Howrah of the 2lat July 1921 
refusing to restore an appeal. Shortly, the 
material. facts are as follows:—The present 
applieants were plaintiffs ina spit to set astde 
a sale by themof asertain.houze property to 
one Narendra Nath Roy, their allegation beirg 
that they exeonted the dooument conveying 

the;bouse. to Narendra thinking that it was 
a‘ mortgage: апі: •поё a conveyance, The 
müif-was ‘heard and the Оопгё djsbelieved 
ihe story s the present petitidners, the plaint 


‘ay 6 Ind. Cas,606; 87 О, 259; 

42) 1771; Al 15 17 О, 612; 6 Sar. P, C; J, 493; 8 Ind, * 
Do. (м. в”) 881-(Р. O)). 

'(3)18 T, А EA 8 A. 315; 4 Far. Р, 0:4. 507-4 Ind, 
Dec. (м; в,) 1176Д(Р. С.) 

(4) 21 В, 676; 11 Ind. Dee, (к; в.) 886:. 
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e 
iffs in the suit. The present petitioners : 
preferred an-appealagainst the. deeree dis- 
missirg their suit, and thereupon the. ге: 
spondents applied for ап: order that: they“ 
should give sesurity for eosts; An’ order 
was made diracting security to hs 
given by the petitioners. for costs in а snm 
of Rs. 309. Weare satisfied from the order- 
sheet that оп this cccision. the petitioners ` 
were représented by a Pleader. The sseurity 
was not givan withinthe tima ordered and , 
on the 25th June 1921 ths raspondenis ta 
the appeal. applied for dismissal of the 
appeal. The appellantes! Pleader said that 
his clients intendad to apply for farther 
time within which to give the ssanrity and 
thereupon, as I suppose, the Julge was 
not. satisfied that there жаз really to ba a 
genuine application, he rejected the patitioners’ 
epplication, Then, on. the 2lst. July, an 
application was made бо the. District 
Judge to restore the apneal. The Jndge. 
refused the application saying that.he did. 
not know under what provisions of law the. 
application was made. We think the order 
of ‘the 21st Joly was perfeatly right. By tha 
ordar dated the 25th June the Distriet 
Judge had rejested the appeal and воп: 
sequently on the 21st July he had no 
jorisdiction remaining him to extend the 
time for giving secarity having regard to 
the fast that he had rejected the appeal, 
The learned Vákil' for the petitioners relied: 
on the ease of Balwant Singh v. 
Daulat Singh (8). But in that ease the 
dJadisial Committee found it very diffieult: to: 
understand exactly what order was.made by. 
the High Oonrt. and as wa raad the 
decision, it is. not э» decision that, in бїгёпт. 
stanees similar to the present, namely, where 
an appeal has been rejested an order ean 
subsequently ke made extending. the time. 
for giviug sesurity, all that the Jüdicial 
Committee did was in the unsertain state 
of things in the exercise of their own. 
power io restore the appeal. It does not: 
seem to us. that the ease reported аз. 
Baiwant Singh v. Daulat Singh (3) isany. 
authority for the proposition: that- if^ the. 
Gourt has trejsste] or dismissed an 
appeal it is stil open to. that" Court. to 
extend the.time for giving the seeurity: or 
to do any other ast relating: to the 


appeal which has already been finalty- dispos. 
ed of, 


‹ 
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"The resalt-is thas this Rule is discharged 
with возів, ће hearing fea boing assessed ab 
-one gold mohur. 

Re Ne 

Bule discharged, 


LAHORE HIGH COURT. 
Om Revision’ Perition No. 576 ок 1921, 
. January 25, 1992, 

Present: —Mr. Justice LeRossignol. 
‘MUHAMMAD NUZAM UD DIN— 
PELAINTIFE—PERTITIONER 
versus 
‘AMIN-UD-DIN AND OTAERI—DEFZXDART3 — 
RE:PONDE sts. 


Civil Procedure Code (Act V of 1908), О. XXI, rr. 
66,. 90—E zecution of decree—Sale—Failwre to state 


` estimated price in proclamation —Irregularity —Sub- 


stantial injury—Second appeal—Point taken for first 
«time, 


The mere omission to state in a sale proclamation 


` the estimated price of the property to be sold does 


not amount to material irregularity within the 


-méaning of r.90 of О, XXI of the Civil Procedara 


Code, 

Saadatmand Khan vy Phul Kuar 20 А. 419; 2 0. W. 
N. 550; 25 I. A. 146; 7 Sar. Р. О. J, 380; 9 Ind, Dec. 
(х. в.) 624 (Р. O.), distinguished. 


А material irregularity in the publication or . 


conduct of a sale would not justify the setting aside 
of Ње sale in the absenee of proof that substantial 
injury to the applicant had resulted therefrom, 

А point taken for the first time in second appeal 
deserves no consideration. 


Pétition, under seation 44 Act VI of 1918, 


for revision of au order of tke District Judge, . 


` "Delhi, dated the 12th. Maroh 1921, affirming 


‘that :of the Subordinate Judge, First Ulass, 
-Dalhi, dated the 20th Dsaasmbar 1920. 

Lala Rama Nand, for the Petitioner. 

Lila Sardha Ram, for tha Raspondents. 

JUDGMENT.— This is a patition to revise 
an order sonfirming asala made by publie 
auction in satisfastioa of a decree, 

Ths point now ‘taken is taken for. tha firat 
tiure in this Court, to the effect that tha prios 


7 ofthe property.was not-enterel іп ‘the Bro: 


‚ elamation: of sala. 

'"The petition fails for sevaral raasons. 
Firat, a point taken for the first time in this 
Court desetye, no eonsideration, Səsond, 
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the mere omission to state the estimated pries 
of the property is not a material irregularity. 
Referense is made to Saadatmand Khan v. 
Fhul Kuar (1) but the fasts of that sase 
differ greatly from the faets of this. 

In that oase, there was a gross misstatement 
ofthe estimated prise, ealculated to mislead; 
here there was no misstatement, only an 
omission, whilst the property was visible to all 
purahasers who were thus in a position to 
frame their own estimates. 

Again, even if there had been a material 
irregularity in the publication or sonduo$ 
of the sale, that would not justify interferense 
in the absence of proof that substantial 
injury to petitioner had resulted therefrom. 
- Here there is.no sush proof. 

The petition is dismissed with sosts. 

Z, К, 


Petition dismissed. 
(1) 20 А. 412, 2 C. W. N. 560: 26 I A. 146; 7 Sar. 
P. 0, J. 880; 9 Ind, Deo, (м, з.) 624 (P. С.), 


CALCUTTA HIGH COURT. 
APPEAL FROM Ospz& No 178 or 1921, 
February 8, 1922. 
Present:—Justise Sir John Woodroffe, Kr., 
avd Mr. Justiae Ghose, 
ONKARMAL AGARWALA- —DECRYA- 
HOLDER— APPELLANT 
versus 
Rat Shehab NRITYA GOPAL OHAKI 
—— SURETY, JUDGMENT- DEBTOR— 
RESPONDENT. 

Surety, ewecution of decree agatnst—Surely's liabil. 
ity. co-extensive with that of judgment-debtor —-Judg. 


meht-debtor’s failure to have payments certified— 
Surety, if affected, 


A‘person who stands surety for а judgment. 
debtor is bound so long as the judgment-debtor is 
bound and the latter is bound so long as any pay- 
ments which he may have made to the decree- 
holder are not certified to the Oourt executing the 
decree, [pt 886, се, 2.1 

Where, therefore, such payments are nof certified 
tothe Court-execubing the decree, an application 
for execution of the deeree against the surety is 
[p. 886, col. 2.] 


Appəal- against an order of the Additional 


Distrist Judge, Pabna and Bogra at -Pabna, 


- 886 


+ dated the lith of April 1921, affirming that 
of the Munsif, First Court at Pabna, dated the 
26th of February 1920, 

FAOTS appear from the judgment. 

Babu Atul Ohandra Gupta, for the Appel- 

` lant.—The decree-holder is the appellant. 
The appeal arises out of огозвейіпвв in 
exesution of a desree The respondent is the 
surety of the judgment-debtor. Тһе question 
for desision is when an exesution is taken 
against rurety under seation 145 of the Code 

` of Civil Prosedure whether O. XXI, г, 2 (3) 
operates as а bar or not. The properties of 
the judgment-debtor were attashed before 
judgment and the respondent stood surety. 
His answer was that there was a criminal 
proseeding against the judgment-debtor and 
after his acquittal the plaintiff вра the 
judgment debtor made up their case and a 
fraudulent deeree having been passed there- 

‘after he was not liable for the amount. My 
submission is thatthe surety is поб entitled 
to set up that plea. I denied having been 
paid at all, 

(Guaoge, J.— Why don’t you proceed against 
the judgment-debtor?] 

The judgment-debtor has transferred his 
properties to the surety. Refers to sestion 
145 and О. XXI, r. 2 (3), Civil Prose. 
dure Code, Section 145 gives me the right 
to proaeed against the surety for the decretal 
amount. “The Court is clearly wrong when 
it says that O. XXI, r. 2 (3) would not 
‘apply besause the surety is proseeded against. 
The surety is not without avy remedy. A 
strety stands as a surety taking all the 
shances of an execution against him. I rely 
кз wording of eub-seetion (3) of sestion 
14 

[Gnosrz, J.—Is it “money payable under a 

. Geerae?” The surety is only liable for the 
performanse of the desree, } 

lf the payment had been made by’ the 
surety then the seotion would sompletely 

_ apply. But that isnot the case here. My 

. next point is that this point ought not to 

- have been allowed to be raised on the 
petition filed by him by which he stated that 
the deoree was fraudulent. 

Babu Brojolal Ohakerbutty (with him Babu 

° Krishna Kamal Mottra), for the Respondent.— 
О. ХХІ, r. 2 (8) does not apply. The 
judgment-debtor or the decree-holder is re- 
quired to certify payment to Oourt. I was 
pot either of them, Therefore, I could not bg 
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liable under sub-sestion (3). Payment or no 
payment beeause there has bean an under. 
standing between judgment-debtor and 
decree-holder that would amount to my dis- 
charge. I am bound only by the contrast of 
guarantee, “Therefore, the provisions of the 
Contract Ast would apply. Refers to sestions 
1345 of the Indian Contract Ast. These 
questions eould be gone into under sestion 
47, Civil Prosedure Code. Refers to Rama» 
nathan Pillai v. Doraiswam? Ayyangar Q) 
Motilal v. Ohandrasangji (9). The surety is 
not eiraumzeribed by the rules whieh bind the 
judgdment debtor, 

Babu Atul Ohandra Gupta replied in brief. 

JUDGMENT.—This appeal arises out of 


-en application for exesution by a deeres- 


holder sgainst a surely, who is the respondent 
in this appeal. The case of the surety is 
that the judgment. debtor for whom he stood 
surety, has paid the ‘decree holder. This 
fast is contested, and it is also contended 
before us that we cannot take notice of avy 
aueh pay mente, even if in fact they had been 
made, by reason of the, eircumstanse that | 
ihey were cot sertifed. 16 may well be that 
the law es regards certification may not have 
any applieation as regards payments made.by 
surety himself,—a. point, however, 
which we need not deside in this case, 
beeause it is not necessary. But that is not 
the.ease here. Itis alleged that payments 
were made by the judgment-debtor and these 


: payments were uneertified, The position 


of the _ surety appears to be this: The 
surety is bound so long ab the. judgment- 
debtor is bound, The judgment.debtor is 
bound so long as any payments whieh he 
may have made (and such alleged payments 
are contested in this case) are not certified 
to the Court. Therefore, we think that the 
argument of the appellant succeeds and the 
appeal must be decreed and the exeention 
should be allowed to proceed. The appellant 
is entitled to his costa in this Court, and in 
both the Courts below. The hearing fee in 
this appeal is assessed at two gold mohurs,, 


R. N 
Appeal decreed; 


(1) 55 Ind. Cas, 863; 43 М, 325; 38 М.І, Ј, 65; 11 
І, W. 45; (1920) M, W, N, 114; 27 M. L, T, 207,. 
(2) 12 Ind. Cas, 549; 36 В, 42; 18 Bom. L. By 908, 


* Vei, nx Vit] 
ILAHI JAN t. HARI KISHEN DAS, 


LAHORE HIGH COURT. 
От. Rxyrsios Patrtrox No, 793 or 1221. 


, (Foemerty Озу, Аргкд No, 1088 or 1921). 


November 8, 1921. 
Present:—Mr. Justiee Broadway. 
. Musammat ILAHI JAN—Ossez0ror— 
PETITIONER 
versus 
HARI KISHEN DAS, Ogzprrog—S BI 
RAM, RxcEIYER Аир RAMJI DASS, 
Ixsonvs&sT— RESPONDENTS, 
Provincial Insolvency Act (V of 1920), ss. 68, 756— 
Gift of money, whether ‘transfer —Order under s. 58— 
Appeal, second, od 


A gift of money made by an insolvent a few 
months before his being adjudged an insolvent to his 
mistress for the purpose of purchasing a motor car, 
amounts to a ‘transfer’ within the meaning of section 
58 of the Provincial Insolvency Act and isliable to 
be set aside under the provisions of that seotion, 
even though the subject-matter of the gift is 
converted into a car. 

Tankard, Inre, Official Receiver, Ex parte, (1899) 2 
Q., B. 67; 68 L. J. Q. B. 670; 80 L. T. 500; 47 W, В, 
624; 6 Manson 188; 16 T. L. R. 882, relied upon. 

No second appeal lies from an order under section 
53 of the Provincial Insolvency Act annulling a 
transfer, | 

Petition for revision of an order of the 
District Judge, Ambala, dated the 3rd May 
1921, affirming that of the Senior Subordi- 
rate Judge, First Class, Ambala, dated the 
9ih Maroli 1921, 

Dr. Muhammad Iqbal, for the Petitioner. 

Mr. Manohar Lal, for the Respondents. 


JUBGMENT.—On the 7th of Oatober 


: 1920, the creditors of one Ramji Dass filed 


` Ramji Dass was adjndieated an 


a petition asking that the said Ramji Dasa 
be adjudieated an insolvent. An enquiry 
was held and, on the 22nd of January 1921, 
insolvent 
under the provisions of the Insolyensy Aet 
Y of 1920. 

‚ On the 6th, 7th and 8th of September 1920 
Ramji Dass had given to Musammat Ilahi Jan 
—a prosiitute—sums of money aggregating 
Es. 4,40) with which she was to parshase— 
and did | purchase—a motor ear. This 
fact was known to the petitioning creditora, 
and a Receiver, appointed on the 23rd of 
Ostober 1920, took steps to have an injune- 
tion iegued to Musammat Ilahi Jan prohibit- 
ing her frora disposing of the said oar. 

Finally, aeting under section 53 of Act V 
of 1920, the Insolveney Court annulled the 
gift and direeted the Reseiver to sell the 


' gar for the benefit of the ereditors. 
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It was held that the gift to Musammat 
Ilahi Jan was а "transfer" within the mean- 
ing of sestion 53 of Ast V of 1920 and as 
sush was liable to be annulled under that 
seetion, 

An appeal to the Distries Judge having 
besn dismissed, Musammat lahi Jan hes some 
upto this Court, through Dr. Muhammad 
Iqbal, by way of a sesond appeal. 

For the respondents Mr. Manohar Lal 
raised a preliminary objestion to the offest 
that, under sestion 75 of Aet V of 1920, the 
appeal was incompetent, 

Dr. Iqbal frankly admitted that the eon. 
tention was sound ani that the appeal was 
not competent. He, however, urged that, 
under the first proviso to sub-slause (1) of 
seetion 75; this Court had powers to examine 
the proceedings and satisfy itself that the 
order made in appeal by the Distriet Court 
was aaeording to law. J held that the 
appeal failed as an appeal and desided to 
treat the matter as a Revision. 

Dr. Iqbal argued his ease a5 length and 
eontended that ssetion 53 of Act V of 1920 
did not contemplate the annulment of а 
transaction of this nature. 


He eonseded that "money" was “property” 
within the meaning of that term as used 
in sestion 53, but contended that onee the 
money gifted had been converted into some 
thing else (in this case a motor ear) seetion 
53 eeased to have any operation, The 
Beseiver sould follow the money gifted, but 
sould not elaim the sar which had baen pur- 
chased with that money. 

The learned Advyosate was unable to 
support his contention by any authority and 
I am unable to aecept it as correct, Ав 
pointed out by Mr. Manohar Lal, sestion 53 
of Aet V of 1920 is praatically a re-produc- 
tion of sostion 47 of the English Aet and 
authorities under that sestion would apply to 
the Indian Act, In the present ease it has 
been found that Musammat Ilahi Jan was the 
mistress of Ramji Das and that the money 
was given to her by him for the purchase of 
в motor car, 

Under sestion 47 of the English Деб а 


` present of jewglry, furniture, and money. to 


buy furniture, made by a bankrupt to в 
lady with whom he was intimate was set 
aside as amounting to a settlement ор 


transfer. 
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Tankard, In re, Official Receiver, He parie (1). 
. That case is on all foors with the present 
` апа I sesordingly hold 
' passed by the Coarts below ara eorrest and 
dismiss this petition with aosts. 
2, K, ФЕ. N. | 
` Petition dismitssd. 
(1) (1899) 2 ©. B. 57; 68 L.J. Q. B. 670; SOL, Т. 
500; 47 W. R. 624; 6 Manson 188; 15 Т.І, R, 332, 


‘LAHORE HIGH COURT. 
"Отт, Bavision Petition No. 805 oF 
1920. 

January 25, 1522, 

Fresent :—Mr.. Justiee Martineau. 

Taa Fiems NAND LAL-DAS MAL os 
AMRITSAR-—PrAINTIFF— 
Ратітіолве 
versus 
Tas Fis« MIAN MUHAMMAD ALI- 
ALI BHAI, тивопан MUHAMMAD ALI 
or BOMBAY—Darexoant— ' 

RESPONDENT. 

Civil ‘Procedure Code (Act V of 1908), s. 20— 
Contract ‘Act (IX of 1872), s. 91—Delivery to Railway 
Company of goods sold—Railway, whether agent of 
buyer—Suit for damages for breach of contract—Place 
of suing. 


The delivery by a seller of goods to a Railway 
Company for despatch tothe buyer operates asa 
delivery to the buyer under section 91 of the 
Contract Act. 

Theréfore, a suit for breach of contract to deliver 
goods by the plaintiff, residing at Amritsar, against 
the ‘defendant, residing at Bombay, cannot be 
brought in the Amritsar Court, ifthe contract was 
entered into at Bombay, 


Petition, under section 25, Small Oatse 
‘Courts Aet, for revision of an order of the 
Judge, Small Cause Court, Amritsar, dated 
ihe 27th October 1920, 


Mr. Badr-ud-Din Kuresht, for the Peti-. 


tioner. ° 

Lala Fakir Ohand, for the Respondent, 

JUDGMENT.—The plaintiffs, who вагу 
‘én business in Amritsar, hava brought a 
suit in the Small Cause Uourt at Amritsar, 
against a firm carrying on business in. 
Bombay for damages for breash of a «on. 
trast, made in, Bombay, to sell goods to the 

. 
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plaintiffs. The Judge of the Small Cause 
Oourt ‘has returned the plaint, holding that 
the Amritsar Courb has’ no jurisdietion. 
The plaintiffs have applied to this Oourt 
for révision, sontending that as the goods 
were to be sent by tbe defendants to Am- 
ritsar for delivery to the plaintiffs the sase 
is triable at Amritsar. 

I agree with the lower Oourt in rejecting 
this eontention. Delivery of the goods by. 
the defendants to the Railway Company in 


` Bombay for being dempatehed to Amritsar 


would, by sestion 91 of the Contrast Ast, 
have operated as а delivery to the plaintiffs, 


` and the Railway Company would have held 


the gooda as agents of the plaintiffs. 
I dismiss the application with aoste. 
N. H. E 
Application dismissed, : 


LAHORE HIGH COURT, 
Frest Отт, Apprat No. 1358 оғ 1918, 
February 6, 1922, , 
Preient:—Mr. Јовіїве Abdul’Raoof 
and Mr, Justice Harrison. 
KANSHI RAM AND AKOTHER-— DEFBKDANTS— 
APPELLANTS 
rersus 
ISHWAR DAS AND ANOTHER PLAINTIFFS AND 
GHETE axp ANOTHER, Minors THROUGH 
Musammat JATTI тнв MotHER— 


DEFENDANTE- RESPONDENTS, 
* Specific Relief Асі (I of 1877), s. 27 (b)—Agreement 
to sell—Transfer in favour of third person—Specific 
performance—Burden of proof, 


‘I'he general principle of clause (b) of section 27 
of the Specific Relief Act and its illustration is that 
from the time of a contract for the sale of land, 
the vendor, as to the land, becomes a trustee for 
the vendee; and the vendee, as to the purchase- 
money, а trustee for the vendor, who has -a lien 
upon the land therefor. And everyone coming in 
by subsequent and ropresentative title, and every 
subsequent purchaser from either with notice, 
becomes subject to the same equities as the party 
would be to whom he succeeds, or from whom he 
purchased. [p, 880, col 1.3 


A subsequent transferee who desires to take 
advantage of the exception contained in clause :b) 
of section 27 of the Specific Relief Act must prove 
(a) that he wasa purchaser for valie, (5) bona fide, 
and (c)fwithout notice, [p, 890, col.2.j 


^ 


' the day of registration, 


5 Fol, LXVII) 
KANSHI RAM v. ISBWAR DAS, 
One who owns property subjeot- "toa charge can, in 


. ‘general, convey: no:title higher or more free than his 


‘own and if fies always ona succeeding. owner to 
апаке oub a case to defeat such a-prior charge. 
"[p. 890, col. 2.] 
` Himatlal Motilal v. Vasudeo Ganesh Mhashar, 16 
Ind. Cas, 680; 86 B. 446; 14 Вот, L. R. 632, Hamid 
"Hussain v. Bishen Satup, 46-Ind. Cas. 659; 137 P. W. 
R 1918, relied про»; 

| Рег Harrison, J.—Where, however, a subsequent 
‘transferee ‘proves the payment of consideration in 
“full, and: also establishes that he acted.in ignorance 
-of the original: contract, good faith must be pre- 
sumed in the absence of evidence to the: contrary. 
`[р 892, col. 2.] 


The burden of proving ignorance ison the subse- 
‚ quent transferee. [p. 892, col. 2.] 


First appeal from a decree of the 
‘Subordinate Judge, Firat Olass, Amritsar, 
dated the 26th Februay 1918, 


Pandit Sheo Narain, R. B., for the Appel. 
lants. 

"Lala Moti Sagar, R. S, and Lala Mehr 
Chand Mahajan for Bakhshi Tek Ohand, for 
- the Respondents. 


JUDGMENT. 

‘Asput Raoor, J.—(Januarj 21, 1922).— 
This was a suit for the specific performances 
of. a sontract for sale: in respect of two 
shops Nos, 1333 and 1337 which Vaishno 
Das, by an agreement dated 

95th March 1917, had agreed to 


`` веј to the plaintiffs, and which he had. 
-afterwards sold to Kanshi Ram and Hans, 


Rai under two sale-deeds dated the 29th 
Marsh and registered on the 30th March 
.1917. Довогйїп to the terms of the agree- 
ment a sale-deed was to be exesuted'and 
-registered within two weeks and posses. 
sion of the shops was to bs delivered -on 
The suit was in- 
stituted against Vaishno Dae, the vendor, 
and Kanshi Ram and Hans Raj, the 
vendees, Vaishno Dae, the defendant No. 1, 
.having died during the pendency of the 
sait, his two sons, Gheti and Brij Lal, 
were impleaded as his legal representatives, 
Kanshi Ram and Hans Raj filed one written 
statement in whish they raised the following 
, defense, namely, ‘that they had no notiee 
` ofthe eoritrast in favour of the plaintiffs, 
that a sontradt for sale was exeonted by 
Vaishno Das in their favour on the 25th 
' "March 1917, and subsequently two sale-deeds 


` “were executed in their favour and that 


neither on the date of tho, exeaution of the 


agreenfent, пог on the date of fhe somple- 
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tion of the sale-deed they had any know- 
ledge of the contraet in favour of the plaint« 
ifs. They further pleaded that they were 
bona fide purchasers for eonsideration without 
notica of the plaintiffs’ title. Vaishno Das 
filed a separate written statement and in 
addition to the defenee set up by Kanshi 
Ram and Hans Raj he pleaded that the 
"plaintiff No. 2 was not present ab the time 
of the exeoution of the agreement dated the 
25th Marsh 1917, that the defendant No. 1 
and plaintiff No. 1 had then entered into a 
verbal contrast that if the plaintiff No. 2 
would not give sonsent to the sale transac- 
tion to the defendant in respeet thereof 
then in that case the contract for sale would 
. be considered as eanaelled but that the 
defendant No, 1 would give back the earnest 
money to the plaintiff No, 1, that agcording. 
ly the plaintiff No. 1, аз was agreed upon, 
gave information to the defendanta on that 
very day saying that as plaintiff No. 2 did 
not dgree to the sale transaetion it should 
be considered as eancelled and that plaintiff 
No.l would take back Rs. 200, the earnest 
money, from the defendant. It was forther 
pleaded that the sale deeds in favour of 
Kanshi Ram and Hans Raj were exesutéd 
after the eaneellation of the contract in 
favour of the plaintiffs, The plaintiffs’ right 
to enforce the contrast was challenged on 
the above allegations and in the alternative 
it wai further pleaded that as the agrees 
ments contained в condition as to the return 
of the earnest money and Rs. 200 as dam. 
ages in oasa of the non-performance of the 
contrast , the plaintiffs were not entitled to 
a deores for the specific performanca of the 
'eontraet. On the pleadings the following 
issues were framed : — 

(1) Whether the plaintiffs had cancelled 
the contract with the defendants Nos, 1 and 

„2 and so the plaintiffs are not entitled to a 
decree for spaoifis performance ? 

(2) Whether the defendants Nos, 3 and 4 
had knowledge of the sale to tho plaintiff 
and so the sale ќо defendants Nos, 3 and 4 
is not valid ? ` 

(3) What relief are the plaintiffs entitled 
to, if Issues Nos. 1 апа 2 are found for the 
plaintiffs ? 

The learnód Bubordirate Judge has found 
on allthese issuas in favour of the plaintiffs 
and has granted a deered for the зревій% 
performsnes of thg contrast in their f favour, 


ob 
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The defendants Nos. 8 and 4 have pra- 
ferred this appeal and the decree of the Court 
below is challenged on the grounds set forth 
in their memorandum of appeal. Itis ad. 
mitted that the present olaim was made in 
aesordense with the provisions of restion 27, 
clauses (а) апа (b) of the Spesifie Relief 
Act I of 1877, whieh provides that “Hixeept 
as otherwise provided by this Ohapter, 
specific performanee of a sontraet may ba 
enforeed against— 

(a) either party thereto ; 

(b) any other person claiming under him 
by а title arising subsequently to the eon- 
tract, exsept a transferee for value who has 
paid his money in good faith and without 
notiee of the original contrast.” 

Before dissussing the evidence bearing on 
the various issues arising in this case it 
is necezsary to discuss the law relating to 
' the respective rights of the parties to the 
suit, In the eommentary of Mr. Oollett 
relating to elause (b) of section 27 tha 
position of the contraeting parties is thus 
deseribed :— 

"(The general prineiple of this elause and 
its illustration is thatfrom the time of the 
contract for the sale of the land the vendor, 
as to the land, becomes a trustee for the 
vendes: and the vendee, as to the purehase- 
money, a trustee for the vendor, who has 
a lien upon the land therefor. And every 
one soming in by subsequent and representa- 
tive title, and every subsequent purchaser 
from either with notice, beeomes eubject to 
the same equities as the party would ba to 
whom he succeeds, or from whom he pur- 
chased... e eee nmn Tho maxim 
of equity at the bottom of it allis that equity 
regards as done what is agreed to be done," 

The defendants Nos. 3 and 4, however, 
claimed exeeption from thisrule of equity 


under the proviso attached to elause (0), ` 


aesording to which a transferee for valué, 
who has paid his money in good faith and 
without notiee of the original eontract, is 
exempted. It is, therefore, for the appel- 
lants to make ont that they eame within that 
exception. $ 

In the case of Himatlal Motilal v. 
* Yasudeo Ganesh Mhaskar (1) the rule as to 
the ontis of proof in such а cassis thus stated 
in the head. note :— 


(1) 16 Ind, Cas. 680; 36 В, 449 14 Bom І, Б, 834, 
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“Defendants Nos, 3 and 4 having eontract* 
ed to purshase the property from the same 
defendants who had sontrasted’ to sell it 
previously to the plaintiff, defendants Nos. З 
and 4 were bound to show three thing, 
namely, that (1) they were purchasers 
for value and (2) bona fide, and (3): without 
notice, The plaintiff under his sontract hav. 
ing а prior equity was entitled to. sucosed. 
One who owns property subject to a charge 
ean, in general, sonvey no title higher or 
more free than his own and it lies always 
on a succasding owner to make-out a вазе 
to defeat such a prior sharga.” . > 

A similar rule was laid down by a learne 
Judge of this Court in the sass of Hamid 
Hussain v. Bishen Sarup (2). 

The firat question, however, to be desided ‘ 
in the case is whether the sontraet for sale 
in favour of the plaintiffs had been cancalled 
and the vendor was free to sell the prop- 
erty to the defendants Nos, 3 and 4. On 
this point Ganesh Das, Dallal, (D. W. No. 1) 
was prodused. He was the Dallal, who 
had brought about the seontraet between 
the plaintiffs and Vaishno Das on the 25th 
March 1917. Subsequently on the same 
date another contrast for sale was exasuted 
by Vaishno Das in favour of the defendants 
Nos. 8 and 4 in respeot of the same prop- 
erty through the instrumentality of some 
brokers among whom the name of Ganesh 
Das is also mentioned in ihe written con- 
tract, This dosument is marked as Exhibit 
D-5. In the fourth sondition given in the 
body of this agreement the following state- 
ment is made :— 

“The transaction has been made through 
Lala Ganesh Das, Buta Ram and Ram Das, 
brokers," 

There is no mention in this agreement 
that the previous agreement of tle same 
date in favour of the plaintiffs. had been 
eanselled. This is ẹ very significant fact. 
Now Ganesh Das has deposed as follows :— 

"[ was the Dallal in this ease, Dhani 
Ram was not present when the agreement 
was written and so he did not sign the . 
agreement. Ishwar Das stated that the price 
had bsen changed from Rs, 6,000 to Rs. 6,500 
and so he would consult his brother Dhani 
Ram, and then complete the sale. The 
owner gave the plaintiff time for two or three 


(2) 48 Tnd, Qas, 659; 197 Р, W, B, 1918, ` 
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-hours and then the plaintiff stated that his 
brother did not agree and I got the aura 
(P) from "the deed-writer. I returned the 
agreement to the plaintiff and got the 
writing D-4 from the plaintiff, So the 
negotiations with the plaintiff failed. I 
wanted some damages from the plaintiff 
and ass he gave this writing, I knew 
nothing else.” 

This statement is falsified by the Exhibit 
D-4 mentioned by the witness, D-4 ie- an 
entry made by Ishwar Das in the book of 
Ganesh Das, & translation of whieh is to be 
found ab page 18 of the printed resord and 
is to the following effect :— 

“I, Ishwar Das, һауе made a transaction of 
two shops situate Bazar Kasinan, thrcugh 
Ganesh Das. If I get any amount in oon- 
nestion with the sale-deed I shall pay half 
the brokerage and if the sele-deed in respeet 
of the shops is registered in my favour 
Ishall pay the full amount of brokerage.” 

Instead of proving tbat the agreement 
in favour of the plaintiffs had baen sanoalled 

-it elearly showa on the contrary that it 
stil] existed and that Ishwar Das had not 
given up his rights under it, Ganesh Das 
has tried to make out that he was not 
the Dallal in the transaction - between the 
defendants though his name was mentioned 
in the agreement. This olearly indicates 
that he hadbeen won over by the defend- 
ants Nos, 3 and 4 and invented this story .to 
help their case. The learned Subordinate 
Judge was, therefore, justified in holding 
that Ganesh Das was at the bottom of this 
litigatiov, that he negotiated the sale іп 
favour of the defendants Nos, 3 and 4 and 
that there was no foundation in the story 
' relating to the cancellation of the eontract. 

On the question of notice the defendants 

Nos. 3 and 4 examined certain witnesses. 

: Atma Ram had attested the two sale deeds, 
D-l and D.2 and the agreement Exhibit 
D-3 in favour of the defendants Nos. 3 
and 4. He stated that the parties had 
agreed *to the terms of the agreement in 
his favour and Vaishno Das did not state 
that he had sold the shops to any other 
person and that Vaishno Das had stated 
in clear terms that his title was elear. 

Tirath Ram, another attesting witness of 
D-1 and D 2, had stated that plaintiffs! name 
was not mentioned in sonnestion with ‘this 

" property, : 
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Hari Ram, who was the writer of the 


‘Exhibits D-£ and D-2, stated that he was 


not told about the negotiations 
plaintiff, 

Sant Ram (D. W. No, 5) has stated that he 
was present when the transastion batween 
the defendants had taken placa, his shop 
being slose to defendants’ shop and that he 
had not heard Vaishno Das speaking of the 
agreement with the plaintiff, 

This class of evidence is utterly valuelezs 
aud cannot help the defendants ease. [f 
Vaishno Das in spite of the previous contract 
had agreed to sell the shops to the defendanta 
Nos. 3 and 4 and asit was very unlikely 
that he wonld mention the fact before the 
witneszes, The contrast with the plaintiffs 
was to sell the shops for Rs. 6,500 while he 
sold them for Rs. 7,200 tothe defendants. 
The reseipt of a higher prie» must have 
indused him tə break his eontraot with the 
plaintiffs and it was unlikely that ho would 
tell thesa witnesses that he was committing 
в breash of contrast. Vaishno Das and the de: 
fendants Ncs, 3 and 4 are residgnts of the same 
place, namely, Amritsar, and they carry on 
business in the Amritsar market, Ganesh 
Das is a broker who carries on his profession 
usually plied in the same market, Itis very 
unlikely that the oontract in favour of the 
plaintifis must have remained undisclosed to 
the defendants-appellants, Aecording to Ganesh 
Das the eontract with the plaintiffs had been 
eancelled. Was it not, therefore, natural 
that he would have sasured the defendants 
Nos. 3 and 4 that the eontrast in favour of 
the plaintiffs had been sansslled and that 
there was no obstasle in their way to purehase 
the shops? The probabilities are thatthe 
defendants Nos. З and 4 had knowledge of the 
plaintiffs’ contrast. The plaintiffs filed certian 
doeumentary evidenee fo establish notise. 
Exhibits P4 and P5, dated the 28th Mareh 
1917, are reeeipts for telegrama said ёо hava 
been addrassed to the defendants. Нагі 
Chand, agent to Lala Balmokand, plaintiffs’ 
Pleader, has produeed Exhibits P4 and PB 
and has stated that the telegrams had bean 
despatched tothe defendants informing them 
that the shops had already been sold to tha 
plaintiffs, This sesondary evidense as to the 
contents ofthe telegrams is admissible, as tha 
original messages had been destroyed after 
three months as proved by letter marked Hx. 
hibit P7 received from the Deputy Ascountant 


with the 
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‘General, Telegraph Oheck Offise, Oalentta, 
In addition to this an entry in the accaunt- 
book of the plaintiffs has been produced 
whieh shows that two telegrams were 
despatehed that day, It is true that it is 
not stated in the entry that those telegrams 
-were addressed to the defendants, but this 
evidence taken along with the deposition of 
Hari Chand dogs establish that the telegrams 
were cent to the defendants, In addition 
to the above evidenee the plaintiffs have relied 
upon а petition marked Exhibit Рб which was 
presented to the Registrar on the date on 
which the sale.desds in favour of the defend- 
-anta Nos, З and 4 were registered. Оа the 
;baek of this petition there is an endorsement 
“to the effeet that it ba kept in the office, 
This endorsement was made on the 30th 
Marsh 1917, This elearly shows that this 
-petition was presented on that date. The only 
question is whether it was presented before 
‘the deed was actually registered or it was 
presented after its registration. After 
. mentioning tho previous contract in his favour 
. Ishwar Das makes the following allsgation in 
the said petition : — 

"Ihave given noties to both the persons, 
téz., the vendor and tho present vendee, by 
' means of a telegram, І пот again inform 
the vendeo by means of this application 
"before you that he should not get the sale- 
deed in respect cf the said shops registered 
though it depends upon his will. He himself 
will be liable for his lose. He may be 
informed .on my behalf at the time of 

registration of the deed.” 
From this statement it is alear that the 


-pale-deed had поб been registered till hen.. 


‘Tf this statement had not been true the 
petition would have bsen returned to Ishwar 
Das with an endorsement that registration 
had already taken place. The fast that 
it-was retained in the ойле goes to show. 
that the sale deeds had not bsen ragistered” 
till then. The avidence prodused by the 
defendants-eppellants falls short of proving 
that they were bona fide purchasers without 
notice. On the other hand, the cireumstances 
of the ogge- and the “evidence produced on 
. behalf of the plaintiffs lead to the eonclusion 
that the appellants most probably had 
- knowledge of the previous contract in favour 
-of the plaintiffa, The deoision of the learned 


Subordinate Judge is fully supported by-the - 


. evidence on the record and the cizoumetanees 
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of the ease, and itis not possible to say that 
the learned Judge of the Court below has 
arrived at a wrong eonolusion, In’ the above 
view itis clear that 16 is rot a базе in whieh 
damages should ba granted in lieu of 
spseific performanes. In my opinion :the 
appeal should be dismissed and I ascordingly 
dismiss it with costs, 

Harrison, J.—(February 2, 1922), — Tho 
facts being that the father of defendants Nos. 
1 and 2 executed a valid agreement to -nell 
gertain property to the plaintiffs and on 
the sama day exesuted another agreement 
to sell the same property for a larger sum to 
defendants Noa, 3 and 4, and subsequently exe- 
cuted and registered a deed of sale in their 
favour, it has to be seen whether the aircum. ` 
stances surrounding this second transastión 
bring the vendees within the definition given 
in sestion 27 (b) of the Spesific Relief Ast and 
whether it is proved that they were transferees 
for value, who paid money in good faith and 
without notice of the original sontract, The 
three essentials, therefore, are that payment 
of full consideration must бз proved, good 
faith must be established and alsc ignorance 
of the original sontrast at the time the sale 
was effected. The payment of sonsideration 
is admitted, and the sseond and third points 
really resolved themselves into one, for, if-the 
sonsideration was paid in full and the 
vendees were ignorant of the original eontraat, 
good faith must be presumed in the absenca 
of any evidenea to the. contrary. Tha 
payment of the fall market valne id admitted. 
There is no doubt that the burden of proving 
ignoranes ison the vendees but, inasmush 
as they have to prove a negative and it is al- 
ways extremely difficult to do so, it is in the 
nature of things impossible that they should 
produce & large quantity of clear and 
affirmative evidence. They веб oub to 
show that they asted as ignorant bona fide 
purehasers would have done; that inas- 
mush as both agreements were exeouted 
on the same day and the sale was registered 
five days later they had very little* time in 
which to gain the requisite knowledge of 
the first transaction and that they received 
no communication whatsoever from the plaint» 
iffs warning them of their rights. The prop- 
erty in question was a small portion of 
house property situated in Amritsar city sush 
aseis being sold every day. It was поё а 
question as in Himatlal Моа) ү, 
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Vasudeo пев, Mhashar (1) of an exaep- 
tional. sale of a whole village such as 
rarely some, into the market, а sale, 
moreover, which was negotinted with the 
knowledge of the.whole sountry side and in 
which.a.large number of men were. engaged 
as.arbitrators to fix the prica The natural 
inferenees to, be drawn under thess and other 
pesuliar circumstanses have по bearing and 
throw no light on the conduot of а man wish- 
ing to invest-six thousand rapees in buying 
two- shops in, Amritsar. No sane man bays 
litigation if he oan avoid it and if, before 
eoneluding his bargain he comes to know. of 
there being-any tort of sloud on the titls 
such as the existence of a previous agres- 
ment.to sell, the natural and reasonable 
eourss for him to adopt would be to withe 
draw and to look for а similar piece of prop- 
erty, elsewhere with a perfestly elear title. 
Tt,is, of eourse, dangerous to attesh too mush 
importance to an inference drawn from the 
conduct af the vendeeg, for if every subse- 
quent sale-where the fall market prics-is-paid 
is.to be presumed to have been effected in 
ignoranse of all previous agreements it will 
be impossible for the injured party ever to 
get redress. I think, however, that some 
value shculd. be attashed-to the fast that 
the.condust of the second vendees in pnr- 
shasing.this property, if they knew of the 
previous agreement would have been foolish in 
the:extreme. It is true that the burden falls 
upon the vendees, hut when the plaintiffs 
deliberately attempt to prove that in.two 
distinct methods they sonveyed the informa- 
tion, if the vendees ean show that, they have 
not only sompletely failed to establish their 
contention but their conduet gives rise to 
certain suspieions. I think that the inferenos 
to be drawn from that conduet may, and in 
this case does, assist the vendees. The plaint» 
iffs state that three days after the agree. 
ment had.-been signed they sentwo-telegrams 
to the vendor and.to the vendees. [m support 
of this allegation they produse Hari Chand, 
the agent: of'their. Pleader, who states that 
such telegrams were despatshed, He is not 
the- man -who wrote the telegrams пог. yet 
the man who sent them, and it is not ex- 
plained how he came. to^know the eontenta 

or the names of the addressees. The obvious 
persons who would know:;is Lala Balmokand, 


the Pléaders who is said to bave directed 


the sending of the telegrams and who has 
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not been produced--surely a very significant 
fact. A book of assounts is also produced 
to eorroborate the faet of the sending of 
the telegrams, but this is kept in auch a way 
аз to be completely useless. 

The sesond communication is stated to 
have been made by means of a notica sent 
to the Sub-Registrar requesting him to 
convey the information before the registra. 
tion, The notise was prodused and shown 
ёо have bean signed by the Sub-Registrar. 
The Sab-Regiztrar himself was also prodused 
and yet, strange to say, he was never ques. 
tioned on the subject. Now the plaintiffs 
have attempted to prove that the information 
wes given by two distinch communieations 
and they have deliberately refrained at thelast 


. moment from -produeing and from questione 
ing the witnesses whose evidence would have 


been eonalusive had it been in their favopr 
and the vendees, in my opinion, rightly 
sontend that they are entitled to have an 


_inference drawn that both these witnesses 


wonld, if prodused and questioned, have said 
the presise sontrary of whish the plaintiffs. 
denied. The vendees, therefore, have shown 
that they acted in a natural manner; that they 
paid the fall market price, and that they 
did not receive the information in either of 
the (wo ways in which the plaintiffs say they 
did. What more sould they possibly show ? 
They say on oath that they were ignorant ;. 
that the positive allegations made by the 
plaintiffs are untrue. Only one point remains, 
and that is the appsarance of the nama of 
Ganesh Das, broker, together with the names 
of the two other brokers’ in the sale-deed. 
This man, Ganash Dae; admittedly negotiat. 
ed the first agreement in favour of the plaint. 
ifs and was the sole broker and entitled’ 
to the whole of the commission if the trange 
action were sompleted. In the sesond he 
appears as one of three and entitled to a 1/8rd 
of the commission, He, therefore, would 
be a very heavy gainer it the tirat sale. were 
put through, and it is entirely in his inter- 
ests to support the plaintiffs. Instead of this 
we find when he gces into the witnesa-box, 
that he stated he had rothing whatever to · 
do with the sevond sale and that his náme 
was merely added by the brokere, who had 
arranged it, and he tells a plane:ble and воп» 
vineing story to explain how it was that 
tbe vendor same to deal with the vendees. 
In the. first sgreefhent one of the plaintiffs 
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only signed and the story is that this man 
was representing his brother, and as the 
prise had been raised from Rs. 6,000 to 
Ba. 6,500, Һе reserved to himself the right 
to back out of the bargain if his absent 
brother did uot agree. The brother did fail, 
aud the broker thereupon did в very smart 
pieca of business and obtained the agree. 
mont from the petition-writer with the in- 
tention of foreing Ishwar Das to pay him some 
part of his commission. On desiding to 
bring this cise Ishwar Das had to gat posses- 
aion of this document. The broker naturally 
refus3d to give it up unless he was cow- 
pensated and, accordingly, the entry D. 4 
was made by Ishwar Das in whieh he under- 
took to pay the broker his fall sommission 
if Һә saeczeded in his c3se and if he dil not 
euaseed in fall and was awarded sompensa. 
tion only, to pay him half the brokerage, I 
see no reason to disbelieve this statement 
and all the more so beeause it gives the only 
rational explanation possible of the sonduet 
of Ganesh Das. The alternatives resolve 
themaelves into four (1) the vandor told the 
vendeea cf the previous agreament and they 
brcught a bad title with their eyes open 
and subsequently bribed Ganesh Das to 
support them, The vendor would surely 
be the last peraon to inform the veudees of 
any defest in his title, (2) Ganesh Das 
negotiated the seeond sale and informed the 
vendecs at the time that there was a good 
valid agreement susbsisting in favour of 
Ishwàr Das. This is open to the eame 
objestion as No, 1. (3) Ganesh Das negotiated 
the sale and did not inform the vendees. In 
this сасе they acted inignorance and: their 
gale is good. The fourth possibility is that 
Ganesh Das is speaking tbe truth and had 
nothing whatever to do with the sesong 
sale, and that neither he nor the vendor 
having informed tbe vendees, they saeted 
in ignoranse. This, 1 believe, is what 
actually happened. I find, therefore, thaf so 
far from the name of Ganesh Das in the 
sale-deed going against the vendees it aids 
‘their ease to this extent that if has necossi- 
' tated the telling of the true story of what 
actually happened. The first sgreement 
broke down beeause of Ishwar Das’ brother's 
failure to agree. ° The sale was then trans. 
aeted. The plaintiffs realising saflerwards 
that they had lost a gcod, bargain, desided 
to brigg the case, and in order to obtain. 
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the agreement had to mike terms with 

Ganesh Das, The presense of Ganesh, Das’ 
name in the second sila is still explained, 
It may hava been due to soms ‘private 


agreement between him and the two brokers 


who negotiated the sale that he was to 
have a share in business transaeted by 
them. It may have been on acsount of the 
tras broker’s thinking that something was 
due to hin on ascount of his having dis- ` 
soverad the property and of their knowing 
that in spiteof his having discovered the 
bargain, his sale had failed to materialise. 
Whatever the reason miy have baen, Ido ` 
not think that his name in the dead tells 
against the vendses in any way, and I 
believe that the story told by him is 
true. . i 

I would, therefore, assept tho appsal and 
dismiss the plaintiffs’ suit against the de. 
fendants Nos. 3 and 4 and as I find that Ishwar 
Das was to blame for the eanosllition of the 
agreemant I would give him a decree for 
Ra, 2,000 only against Gheti and Brij Lal, de. 
fendants Nos. l and 2, the sons of the vendor, 
this basing the amount of the earnest-money 
to whisb he is entitled under the circum- 
stances of the case that he ‘was given the 
opportunity of whish he availed himself to 
bask ont of the agreement. The eosts of 
the defendants Nos. 3 and 4, I would order, to : 
be paid throughout by the plaintiffs, © 

Br тве Oovar—(Februar, 6, 1922), — The 
appeal is dismissed with costs, 9 

2 к. & N. Е, 

Appeal aismissed, 
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set atide—Auction-purchaser, rights of— 


Limitation Act (IX of 1908), Sch. І, Art, 12, appli- ” 


cability of. 


: An Appellate Court can take cognizance of matters 
which may have happened after the institution of 
the suit for the purpose of moulding the relief that 
a party is éxtitled to, provided it is not based on а 
new П> which accrued after the action. [p. 897, 
col ij : 

Sethrucherla Rama Chandra v. Maharajah of 
Jeypore, 84 Ind. Cas. 411; (1916) 1 M. W.N. 854; 19 M. 
L. T. 860, relied upon. 

! Subbaraya Chetty v. Nachiar Ammal, 44 Ind. Сав, 
863; (1918) M. W, N. 190; 7 L. W. 403, referred to. 

: Plaintiff, who was in possession of а certain house, 
brought в suit for a declaration of his title in res- 
pect of it, During the pendency of the matter in the 
Appellate Court, the plaintiff was formally ousted 
from possession of two-thirds of the house under 
an order of a Court passed in certain partition pro- 
ceedings, The Appellate Court, after the neces- 
sary amendment in the plaint, granted the plaintiff 
a deolaration in respect of the one-third of the 
house'of which he was in possession and gave him 
a decree for possession in respect of the remaining 
two-thirds : | 

Held, that the Appellate Court was justified in 
adopting this course. [p. 898, col. 1.] 

` A bona fide purchaser, who is not the decree. 
holder or any person claiming through him, at 
an auction sale in execution of а valid decree, 
acquires a valid title to the property purchased by 
him, which is ‘not affected by the fact that the 
decree is subsequently set aside at the instance 
of a party thereto [p. 898, col. J.] 

Rewa Mahton v. Ram Kishen Singh, 13 Т. A. 108; 14 
С. 18; 10 Ind. Jur. 428; 4 бат. Р, О. J. 746; 7 Ind. 
Dec. (N.s.) 18, Zain-wl-Abdin Khan v. Muhammad 
Asghar Ali Khan, 16 I. A. 12; 10 А, 166: б Sar. P. C. 
J. 129; 6 Ind. Dec. (w.s. 112, Mukhoda Dassi v, 
Qopal Chunder Dutta, 26 С, 734; 18 Ind. Dec. (м. в.) 
1089, Janakdhari Lal v. Mohant Gossain Lal, 1 Ind. 
Cas, 871; 18 О. W. N. 710; 37 C. 107; 11 0.1. J. 254, 
relied upon. ; 

Art, 12 of Schedule I to the Limitation Act 
refers to suits brought by parties to the decree 
which resulted in the sale, or by parties to the pro- 
ceedinge in which the sale took place, or by persons 
claiming through them, and does not apply to suits 
brought by persons who are not bound by the sale. 
Nor does it operate to bar a defence. [р. 898, col. 2.], 


Seeond appeal froma decree of the Dis- 
trict Judge, Delhi, dated the 19th June 1918, 
reversing that of the Subordinate Judge, 
First Olass, Delhi, dated the 8th June 1916, 
. Dewan Mehr Chand, for the Appellants. 

_Lala Sardha Ram, for the Respondent, 

JUDGMENT,.—The following  pedigres- 
table will afford assistance : — 

.LALLU Боор Gauran 


DEM 


aad M —M . 


1 
Bhola Nath 
(died in 1899) 
. =Musammat Bhurk. 


| 
N ыт Tara Chand, 
, - = . 
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Lalla Misar having died, a private partition 
of his property took plase on the 28th 
March 1898. Atthat time Nathu Parshad 
was a major and Tara Chand and Bhola Nath 
were minors, One-third of the property was 
separated off and made over to Nathu Parshad. 
The other two-thirds were kept joint аз the 
property of Tara Chand and Bhola Nath, 
Musammat Gueran, their mother, acting for 
them and taking no share herself, In tha 
property comprising the two-thirds was in- 
eluded a house which will be referred to 
hereinafter as honse No. 5. 

Bhola Nath died in 1899 leaving a widow 
Musammat Bhuri. On the 3rd September 
1902 Musammct Gauran and Tara Chand 
together mortgaged house No. 5 to one 
Musimmot Lachhmi. In August 1904 
Musammat Lashhmi brought а suit on this 
mortzage ciaiming to reaover her money by 
sale of -the property mortgaged. She 
obtained a decree on the 30th June 1905, her 
slaim baing fixed at Rs. 590 realisable by 
sale of house No.5, Tara Chand appealed 
against this detree to the Divisional Judge, 
alleging that he had been а minor when һе 
executed the mortgage which was, for that 
reason, not binding on him. His appeal waa 
dismissed on the :4th August 1505 where. 
проп he preferred a revision ty the Ohief 
Court on the same grounds, This revision 
was accepted on the 13th July 1906 and 
the desree as against him was set aside, 

On the 28th July 1905 Musammat Lashhmi 
had got house No. 5 attached in the exesution 
of her decree, and on the 28th February 1906 
this house was dnoly auctioned and was 
purchased by Abdul Ahad, the sale being 
confirmed on the 9th April 1906, Tara 
Ohand appealed against the order confirming 
the sale but his appeal was dismissed on the 
3rd May 1506, Possession of the house, 
however, had not been given to Abdul Ahad 
and after the decision by the Ohief Oourt 
(on the 13th July 1906), Tara Chand filed an 
applieation before the Executing Court 
objecting to the possession of house No, 5 
bsing made over to Abdul Ahad. The 
matter was considered, and on the 3rd Јаре 
1907 an order was passed to the effeet that 
possession was to be made over to Abdul 
Abad, Possession was acsordingly given to 
him on the 17th June 1907 and he filed a 
dakhalnama on the 19. June 190’, From 
the alove it will be. seen, that although the 
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desres against Tara Chaud in the suit 
brought by Musammat Lachhmi hal been set 


aside by the, Chief. Court on the 18th July.. 


1908-80 far as. ib affested Tara Oband; the 
house had astually been sold in execution of 
that decres.and possession thereof made over 
to the anstion-purchaser, Abdul Ahad. 

After the mortgage of house No. 5 referred 
to above, but before Musammat Lachhmi 
' instituted her suit, Tara Chand, on the 14th 
March 1908 instituted a suit for possession 
oĉ. his share of the entire property left by 
Lallu Misar. He sought to have the private 
partition,of the 28th March 1898 set aside 
and a fresh partition made. .Musammat 
Gavran ard Musammat Bhuri.woere parties to 
this suit. Prior to the institution of this 
snit by Tara Chand, Nathu Parshad had 
been adjudicated an insolvent and the prop- 
erties, which had fallen to his share under 
the private partition of the 28th March 1898, 
had been sold by the Reseiver ard purchased 
by certain persons who are known in these 
proseedings: as defendants. Noe..9, 10 and:11. 
There.purehasers were also made parties to 
the partition snit brcught by Tara Chard on 
the 14th Marsh 19:3: On the 28th April 
1904 ‘Tara.Chand’s suit fcr partition was 
decreed, the partition of' the 28th Marsh 
1898 being set aside. This decree was, of 
course, a preliminary one. · The above-men- 
tioned defendants Nos. 9, 10 and 11 appealed 


against this decree to the Divisional Judge,- 


who remanded the oise. for further exquiry 
on the. 26th November 1904. The Trial 
Court, however, on.the 28th July 1905, again 
deereed Tara Ohand'a suit and set aside the 
private partition of 1898 and the ssid defend- 
ants Ncs. 9, 10 and 11 again appealed against 
this decree, which was ones more ect aside by 
the Chisf Oórrt cn the 30ih January. 1907, E 
farther enquiry: being ordered. : 
enquiry: resulted in. being. held. that so far as 
defendants Nos, 9, 10 and 1} were coneerned, 


the partiüon of 1898 held good. Tara Ohana. 


thus held a decrea for partition of the pror- 
erty, but this. decree did nct affest these 


pertons who had purehased Маа Pershad's. 
* property, and.as dt is said they. ‘bad purchased- 


all the property that. had f&lien to Nathu 
Barshzd's share. Tara Chand’s deerce affect- 
ed- only the two thirds that had been left. joint 


ini8t8for himself and bis brother Bko!a. 


Neib. Нін share, in tho groperty whish was 
Hable to partition, was thus one-half, 
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Musimmat Bhüri- being entitléd-to the other: 
oie:half as'the widow of Bliolà Nath. E 
exesution of this partition deores sontinué 
up to 1915. without anything - Bubatantisl 
being, done. In' 1915 a Commiissioner- waa? 
appointed to divide the. property. liable, to. 
partition into two shares; Abdul. -Ahad: then.’ 
objected to the inalusion of this house No.'5., 
inthe property liable to partition, alleging. 
that he bad bought the same at, aw, augtion. 
sale in 1906, He.also slaimed: ‘toba, entitled 
to one-third of this house. on another ground; . 
Ор the-15th Dasember 1805 and- the 8th, 
May 1906°Tara, Ohand. Һай mortgaged: oné-' 
third of this.house to one ‘Jangli Mal,. who. 
brought a.enit.on. the.strength оЁ his morts: 
gages:and obtained^a desres on the 18th May: 
1910. In exesution he sought, to have this 
house sold; whereupon Abdul Alad. objested: 
to the sale on:the: ground: already ‘referred: ta; 
above, viz., that be had-bought it-in 1906 aud: 
was tha owner. Ніз objaction waa disallowed: 
on the 31st Marek: 1911 ап; the ground that, 
the desree, in-exacution of which tha. houde 
had. been sold, having: been reversed the par- 
сћаве by Abdul Ahad bad no.effést, and fut- 
ther, that.his purchase-had been subsequent: 
to the mortgage by Tara Chand and for. thas. 
reason Jangli Mals elaims were superior. 
Insteád of pursuing. the matter further, 
Abdul Abad, reeognieing that the housa had: 
been: eneumbered at the time of-his. purchase, 
paid off Jangli Màl. His title to one-third of. 
this honee, No, 5. waa on tkg. 23rd: April. i915 
recognised, bat.it was held that he was “nob, 


entitled to the thee two-thirds. in he. 
houte: 
. Abdul Ahad разох filéd. а euit, on . the, 


8th June 1915.for & deslaration- that he. was, 
the owner-of the whole-house Nc. 5; At ihat 
time he ‘was in possession of ‘the whole Rowse: 
A desree was passed in his favour giving him 


two-thirds of the house and holding that the - 


remaining one-third belongsd to Musammat 
Bhuri. On the 2nd*November 1416'an appeal 
againet this decrea was aecsptad by Mr. 
Clifford. Tara Ohand thereupon’ appedlad to 
the Chief Court, when it was desided on the 

6th December 19:7 that Mr. Olifford’s view! 
was wrorg and that ‘Tara Chand ‘was entitled 
+o а half of all the property that remained. 
The appeal was, therefore, again remanded. 
under О, XLI, т. 23 to the dower Appel- 
late: Court, and: the learned District Judge 
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(Mr. Тарр) on the 18th Jone 1918, deercei 
Abdul Ahtá'a slaim, giving him a deqlaration 
that he was the owner of one-third and, 
granting him а dearae for possession of the 
remaining two-thirds as owner on payment oi 
the Qourt-fee on Rs. 734., Ag pointed, out 
above. when Abdul Ahad institated this suit 
on the Sth June 1915 he was ‚іп posaession 
of the whole house. During the pendeney 
of the васе he was dispossessed of two-thirds 
of if, on the 15th November 1915, by an order 
of the Court dealing with tha partition pro- 
seedings. Against this decree Tara Ohand 
and:Musammat Bhuri have come ор to this 
Oonrt in second appeal through Mr. Mehr 
Ohand, ard we bave heard Mr. Sardha Ram 
for the respordent, Abdul Akad. 

It has been urged that the learned District 
Judgs exeseded his powers whan ke granted 
Abdnl Ahead a decree for possession of two- 
thirds ofthe hcuze, Mr. Mehr Ohand con- 
tended that under г. 17 of О. VI the Court 
sould. allow but not. direct an amand- 
ment, and the suit qua the two-thirds should 
have been dismissed when it was ascariained 
that Abdul Abad wae not in possession there; 
of, Mr. Sardha Rem sontended that the 
learned Digirist Juige's order was correst 
aod aited Subbaraya Ohetty v. Масат 
Атта (1) and Sethrucherla Rama Chandra 
v. Maharajah of деурога (2). Та the former 
asse it has held that Oouris have powers in 
certain cireumstanses to grant;a deores in 4 
case where the eause of action arose вар. 
sequently to the fling of the plaint. fn the 
latter oase it was held that an Appellate 
Court cin take aognizanee of matters which 
may have bapnened after tha institution of 
the suit for the purpose of moulding tte 
relief. that a party is entitled фо, provided it 
is not based on a .new titl which agsraed 
after the action, In the present suit i$ seems 
to us that the Cosrt. had power to grant the 
plaintiff в deerep fcr.nosression in the exist. 
ing.eireumstances, When the suit was filed, 
the plaintiff was in possession of the whole, 
house. He wes apparently formally oustei 
from pcssestion of. two-thirds by an order, 
ofa Court, It has xot бего shown to as hy 
Ме, Mehr Chena that this ep house, 
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has yet bien divided into thras apscifis shares. 
The house, therefore, stil] appoezra to ba the 
joint property of Ab3ol Аһа1 and sneh other 
psrron or. parsons аз may be entitled to a 
share in it, and we, therefore, consider that the 
deeree is not asgatisble on this ground and 
hold acsordirgly. 

Mr. Mehr Chand admitted that Abdul 
Ahad waa entitled to one-third o? tha house, 
he having purehessd thet third from Jangli 
Mal Qua tbe rest of the house, however, he 
contended that Abdul Abad had no right, 
firstly, beeause Musammat Bhari was not a 
pariy to the suit brought by Musammat 
Lashhwi in exeeution of whose dosres the 
house was brougb5 to sale, aud farther, that 
Musammat Bhuri being entitled to n half of 
thia house her one-half shara sould nob pass 
to Abdul Akad under any sale to whisk she 
was not a party. As against this Mr, 
Sardha Ram urged that Musammat Bhuri 
was only entitled, to. a half of the whole 
property and поб meraly a half in thia 
partisniar house. He sontended that it was 
within the power of the partitioning Oourt 
toallot the whole of this kou: to Tara 
Chand and that in tha evant of euch an 
allotment his purchase тоша be effective. 
Weare not prepared to soneade the proposi» 
tion that the partitioning Court eonld allot 
this hozse to Tara Chand, bat it has nat bean 
вз alletted, and until partition by metes and 
bounds-Musimmat Bhuri has undoubtedly a 
one-half share in, hcusa No. 5, She was noi 
a party to the agii brought by Musammat 
Lashhbmi aud her interests in the house 
conld net, therefrre, bs a&ífestsd by tha pnr- 
chase at the auction.snle of 1906, ^ Wa hold, 
therefore, that the suib for possegsion of the 
one half. share owned by Mussmmeaé Bhuri in 
the house cannot stand. 

4 There remains ons-tizih of the house ta 
whith Tera Chand would be entitled bat for 
the fast that his interesis ia this house had 
been brought to cale and purehased by Abdul 
Ahad, It was contended by Mr, Mehr Chand 
on the anthority ot Bsti Kyar ү, Janit 
Килт (3) and Raoje ‘Bhikaji v. Anant 
Ёіттањ«(4) that tke learned Distriab Judge 
was wrorg in saying that Musımmat баптап 
hed a skarein this bonee wken it waa broaght 
to sale ‘and.that the deerce in favour of 


‚ (8) 7 Ind. Сав, 908: 33 А. 118; 7. A. L. J. 980. 
`(4)`46 Ind, Сав. ТО 42 0, 085; 20 Bom. L. В, 671... 
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Musammat Laehhmi not having been set aside 
as against Musammat Gauran, ‘the sale was, 
therefore, effective. Doubtless it is sorrect 
that Musammat Ganran sould only alaim a 
share when the property was astually divided 
up and partitioned by metes and bounds. 
Nevertheless we are of opinion that Abdul 
Abad acquired a good title under his sale. 
Mr. Mehr Chand urged that this was not во, 
firstly, beeaues Abdul Abad had by his own 
eonduct admitted that he had no elaim in the 
house inasmuch as, after his objestions had 
been dismissed in the exesution proseedings 
brought by Jangli Mal, he purchased Jangli 
Mal’s rights instead of appealing against 
the order rejecting his objeetions or bringing 
а suit, We agree, however, with Mr. Sardha 
Ram and hold that his failure to appeal or 
bring a tuit did not amount to a resognition 
cf Tara Ohand’s rights. It waa perfostly 
clear that Jar gii Mal's mortgage had priority 
to the purchase by Abdul Ahad and Abdul 
Ahad war, therefore, bound to pay off Jangli 
Mal, assuming that hia purahase was a valid 
one, In our opinion a tona fide purshaser, who 
is not the dearee-holder, or any person elaim- 
ing through him, at an austion sala in 
exesution of a valid deeree, asquires a valid 
title to the properly purehased by him, see 
Rewa МаМоп v, Ram Kishen Singh (5), 
Zain-ul-Abdin Khan v, Muhammad Asghar Ali 
Khan (6) and Mukhoda Dassi v. Gopal Ohunder 
Dutta (7) and Janakdhars Lal v. Mohant Gossain 
Lai (8), In the present ease Abdul Ahad 
was an &ustion.purehaser who had nothing 
whatever to do with the deeree-holder or the 
jüdgment-debtor. On the date of his pur- 
· ohase there was a valid and subsisting decree 
in execution of which the auction sale was 
held. Не, therefore, acquired certain definite 
rights and is entitled -to have those rights 
maintained. What he purehased was all the 
right, title and interest of Tara Ohand 
in house No. 5, and inasmuch as Tara Ohand 
but for this purehase by Abdul Ahad would 
be entitled to a one-sixth of this house, 
Abdul Abad, ss pyrehassr іе, entitled to 


(6) 18 1. A. 106; 14 O, 18; 10 Ing. n 428; 4 Sar. 
P. О. J. 746; 7 Ind, Dec. (к. в.) 18 (Р. С 

(6) 15І, А. 12; 10 А, 166; 5 Sar. Po. J. 129; 6 
Ind, Deo. (х, 8,) 112 (Р, O.). 

(7) 28 C. 784; 13 lu. Dec, (N. в.) 1069. 

(8)1 Pn Cas, 871,18 0, W. Ni xs 91 о 107; 11 
Q Ls j.2 кй 
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that one-sixth, The desree, therefore, grant- 
ing him possession of one-sixth is, in our 
opinion, valid. 

Before eoneluding we would refer to a 
contention raised by Mr, Sardha Ram to the 
effect that Abdul. Ahad was entitled to the 
share belonging to Musammat Bhuri, inas- 
much as Musammat Bhuri should have 
brought a suit to sontest the sale, Reli- 
ance was placad on О, ХХІ, г. 92 
and section 65, Civil Prosedura Code, and 
it was sontended that the suit should have 
been brought within one year of the order 
confirming the sale under Artiele 12 of the 
Indian Limitation Ast. In опг opinion this 
contention has no foreo. R, 92 of О. 
XXI, relates baek to rr. 89, 90 and 91. 
R. 91 refers to в purchaser at sn austion- 
sale. Musammot Bhuri was not a purchaser. 
R. 90 refers to a Яєссве holder or avy 
person entitled to'a share in а rateable 
distribu ion or whose interests ате saffested 
by tke sale, Б. £9 refers to any person 
whose immoveable property has b3en sold 
and lays down the prosedure to be adopted 
when such a person seeks to have the sale 
get aside. We do riot think that Musammat 
Bhuri was sueh a person as is referred to 
in either г. 89 ог r. 90, inasmuch as 
she was only entitled as a` joint owner toa 
one-half share in all the property whieh was 
liable at that date to partition, In any 
event, Art. 12 does not prevent her from 
defending the elaim now advaneed by Abdul 
Ahad on the grounds she has setup, as it 
is well-settled that this Artisle refers to 
suits brought by parties to the deeree 
whieh resulied in the sale, or by parties 
to the proesedings in whish the sals took 
plase, or by parsons elaiming through them, 
and does not apply to suits brought’ by 
persons who are not bound by the male, 
The present is nob a suit. by Musammat 
Bhuri and, therefore, the Limitation Act 
does not affect her right to set up any 
defenca that she may be entitled to make, 
Abdnl Ahad by his purehase only asquired 
auch right, title and interest in house No, 5 
as appertained to Tara  Chand, and hia’ 
slaim for that portion of this: house, whioh: 
has now been allotted to Musammat Bhari, ia 
untenable. 

* We sascordingly aseopb this appeal so far 
as to dismiss the plaintiff's suit qua Musam- 
mat Bhuri's one-half share im the housq* 
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We maintain” the deeree for possession of 
one-sixth to whish Tara Chand із entitled. 
Аз said above, it has baen admitted that 
Abdul Ahad is entitled to a one-third in the 
house of whieh he is in possession, In the 
eireümstanees wa think the parties should 
bear their own ecsts in this Court and we 
‘order aosordingly. 
2. К, 
Appeal accepted, 
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" Orvis Revision No, 24 er 1922. 
{ . July 20, 1922, 
Present » —Mr, Hallifax, A. J, C. 
NARAYEN RAO anp: OTHERS—PLAIATIFFG— 
Decase-Honpers—~APPLICANTS 


| versus i 
BALKRISHNA—DEFENDANT—JUDGMEKT- 
UXBIOR-—NoOw- ÁPPLIOANT, 

XEaecution, step-in-aid of-—Payment out of - Court — 
-Application for record of same. 


i ‘An oral application by & deoree-holder to record 
'a'payment made to him out of the Court -by the 
judgment- debtor is a step-in-aid of execution. 


` Lachhman v. Gah eswar, 65 Ind, Cas, 681; 18 N, L. 
^62, followed, 


Appeal from an order of the Judge, Small 
Causes Court, Nagpür, dated the 24th Novem- 
ber 192), in Small Causes Court, Execution 
Oasa Мо. 1728~“of 1918, 

Мг. M. R. Bobde, for the Appliennts. 


s AME A, N. Ohorghare, for the Non. Applie- 


| А ORDER, —The present application for 
exesution was made on 5th Novembsr 1921. 
The next previous applieation was made ou 
30th June 1918, and that date has bsen 
taken in the lewer Court as the starting 
point forlimitation, If that were correst, 
the deeree would undoubtedly be barred by 
time, but at the end of those proseedings 


there is an order, 15th January 1919, in the ' 


following words: "D, H, by Mr. Deopujari 
J. D. absent, Rs. 50 paid to D. H., Dis- 
missed, partly satisfied. ^ Costs on J. D. 
Rs. 2.” As the judgment-debtor was ab- 
sent it is not possible that this record of 
perment could have been made otherwiso 
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than on an oral applisation by the deoree- 
holder. The starting point for limitation 
acsording to the ruling in Lachhman v. 
Gahreshwar (1) is, therefore, 15th January 
1919, and the present application is well 
within time. The order of the lower Court 
dismissing that applieation is set aside and 
the proseadings are remanded to that Court 
for further aetion, The eosts of this appli- 
sation in revision, in whieh Rs, 15 will be 


- allowed as Pleader’s fee, will be paid by the 


non-applicant judgment-debtor. 
"GR. D 
Revision allowed, 
@ 65 Ind, Cas. 681; 18 N. L, В. 62, 





LAHORE HIGH COURT, 
Szcoxp Огул, Avrgat No. 1534 or 1920, 
January 18,2921. 

Present:—Mr. Justise:Lis Rossignol, 
KISHEN SINGH Амр oraaxs —PLAINIIEFS— 
APPELLANTS 
versus 
Tax MUNIOIPAL COMMITTEE or 
AMRITSAR, тавопея PRESIDENT 

or COMMITTEE _Deraxpanr— 
RESPONDENT, 
Punjab Municipal ‘Act (III of 1911), s, 56 (1) (6) 
Well sunk by private person and dedicated. to publie, 
whether vests in Municipality. 


A woll sunk as в charitable (act by a private por. 
son and dedicated by.him to the public must be 
regarded as a public place and vests in the Muni. 
oipality under section 56 (1) (b) of the Punjab 
Municipal Act, . 

'""Beesnd appeal from а deerea of the 
Additional Judge, Amrisar at Lahore, dated 
the 23rd Marsh 19:0, reversing that of 
the Mnnsif, First Olass, Amritsar, dated the 
6th June 1919, А 

Mr. И. 8. Bhagat, for the Appellants, 

JUDGMENT.—This ease for an injuno- 
tion aroze out of % resolution passed by 
the Amritsdr Muniwpal Committee to elosa 
a well in a Mohalla, 

The Distrist Judge finds that- the well 
is vob a private well but -he does поё 
say that it is a publie well. On the 
evidenca there ean be «o doubt that the 
well was sunk as a eharitable ast by a 


о 
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private person snd was by him dedicated 


io the public, 


The well lios in a recess at the end of. 


a lane which is a cul de sac and the rə- 
оєвз together with the well mus: be re: 
garded as a public place. 

That teing sc, the wel with its 
surroundiog area vests in the Municipality. 
under, section 56 (1) (b), Municipal Ast, 
and the Munieipality may deal with it, 
as it pleases, provided that по private 
rights are invaded. 

In this case, the Municipality prop: s38 
to fill in tke well and replaee it by a 
stand. pipe. And it is not for ‘the Civil 
Courts to decide whether the polisy of the 
' Munieipality in supplying pure water in 
pipes in lien of doubtful water in wells 
is right cr wrong. 

I dismiss tke 


appeal. No costs are 
allowed os the appeal ia undefended. 
Z: Е, 
PNE Apreal dismiss:d, 
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NAGPUR JUDICIAL: ‘COMMISSIONER ’S 
COURT, 
Бхоохр Ол APPEAL No. 373 or 1921. 
July 21, 1922. 
-` Present: —Mr, Kotwal, А. J. C. 
TUKARAM AND AROIHER—PLAIATIFE3 
— ÀPPELLANTS 
versus 
| MANGAYA AND OTHERS 'eFANDANTS— 
Б.явғо:рикте, 2 
© Mortgage — Redemption — Term fized— Morigagee, prow 
tection of— Presumption. 
‘A mortgagor or a puisne mortgagee may redeem, 


at any time, unless it.appears from the mortgage- 
deed.or from other circumstances that the term 


was created in favour of the mortgagee as well as, 


ihe mortgagor, 
Jivan Lal'v. Dltunde, 16 C. P. L. R. 59, followed. 
Where a mortgagee of land is to enjoy the usufruct 
in lieu of interest and pay the rent t$ the malguzar 
and there is a” possibility of his not being able to 


realise any profit in some years, if any term for 


redemption is fixed, the same should be presumed 
to be for the interest of'the mortgagee as well, 

. Appeal from a desree of the’ Distriet 
Judge, Ohhindwara, dated the 29th April 


1921; i in che Appeal No, 26 of 1921, 
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Mr. V. D, Sathaye, for tha Appsllauts, - 

Mr. D. S. Tiwari, for the Respondents. 

JUDGMENT.—The term fixed. for. re- 
demption in, this esse is one of fifty yeare. 
Ав held in Jivan Lal v. Dhunde (1), n mort 
gagor or pvisne mortgagee may redeem at 
apy time unless it appears from tha nature 
of the morigage or from other cirsumstances 
that the term was ereated in favour of'the 
mortgagee as well as of the mortgagor. The 


. eireumstanees of this cave indicate that the 


term was erealed for the bonefit of the mort» 
gsgeealeo. Тһе morigsgee was to enjoy the 
usufruat in lieu of interest and pay the rent 
to the malgusar. There was a pcssibility of his 
not being able to realise any profit in .some 
yeare, im whieh^oase he would have to pay tha 
rent ont of his own posket and would auffer 
actual loss. If he was sure of remaining in 
possession for the fixed term, he might hope 
to make up the loss in some years by tbe 
profit in otherr, wherca3 if the mortgage wag 
liable to ke redeemed at ary time the mort- 
gagor ehose, the mortgagee might stand to 
lose by his bargain. 16 oan, therefore, bo well 
presumed that the fixation of the term was 
in the interesta of the mortgagee waleo. ^ The 
terms of the mortgage itself 'indiente that 
redempticn was not contemplated hefore the 
expiry of the fifty years, Thetwo relevant. 
passages in the. mortgage-deed are : 

(1) We agree to рву tke principal without 
intercs$ in 50 years, 

(2) After the expiry of 50 yeara we shall 
re. “pay ‘the mortgages , and take back our 


^ lnd.’ 


The firat passage is admittedly ambiguous 
and must be interpreted in the light of 
the second, This makes ont clearly that the 
land was to ba taken back after the expiry, , 
of fifty years. 1 agres with the lower 
Appellate Court acd hold that, the suit 
is prémature. The appeal ia dismissed with 
costs, | г : 

К.Р, | э. | . 

Т ee үм, Appeal dismissed, 
(1) 160. P. Г. В. 59. | . 
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LAHORE HIGH COURT. 
Frásr Озуп, Arpean No. 3008 or 1917. 
January 29, 1921. 
` Present: :—Sir Shadi Lal, Kr., Ohief Justice, 
and Mr, Justice Wilbértotoe. 
- BRHAHU—PrLiINTIFF—À PPELLANT 
varaus 
. BAKRI аяр AFOIHER—DEFENDANIS— 
RESPONDENTS. 
` Appeal Memorandum not stamped even РСЕ 
to appellamt's own valuation—Eutension of time— 
Poverty and ignorance: of lau Bejeotion of plaint— 
Decree—Appeal— Court-fee. 


The plaint in a suit for possession of land, assessed 
to fluctuating land revenue was rejected on tnd 
January 1917 on the grouni that the plaintiff, who 
had paid Oourt-fee cn ten times the land revenue, 
failed to pay Court-fee on the market value of, the 
land within the period allowed by the Court, An 
appeal against the order of rejection was preferred 
on 23st March 1937 on a stamp of/Bs.2. The 
memorandum of appeal was réturned as insufficiently 
stamped but it was re-filed without making good the 
deficiency, On "th June 1917 Court-fee was paid on 
ten times the land revenue and at the hearing the 
appellant's’ poverty and ignorance of law were 
invoked as grounds’ of failure to make up. the 
deficiency: 

Heid, (1) that no valid memorandum of appeal 
Was presented within the period of limitation pre- 
scribed for the appeal inasmuch as the appellant 
had not paid Court-fee even on ten times the land 
revenue which was his own valuation of his claim; 


'(2) that the pleas of poverty and ignorance of 
Jaw were nob well-founded as ib was the appellant’s 
duty to pay the fee at -least on the valuation which 
He had himself placed upon his claim. 


_Anorder rejecting a plaint for non-payment of 
deficient ‘Court-fee, amounts to & decree, and a 
memorandum of appeal from such order must ‘bear 
anad valorem stamp. 

Firat appeal from a decree of ths Sub. 
ordinate Judge, First Class, Sargodha, dated 
the 2nd January 1917. 

: Dr. Nand Lal, for the Appellant. 

Mr, M, Г. Puri; for the Respondents. 

: JODGMENT.—Tho  astiopn, which hag 
given rise to this appeal, was brought by.the 
-plaintiff appellant for the possession of a 
plot of land, lt is admitted that land revenue, 
which was assezsed ou the land, was fl 2e!uating, 
&nd consequently the Trial Judge held that 
valuation of the snit for the purpose of Court- 
fee was not ten times the land revenue upon 
whish the plaintiff had paid the . ourt fee, but 
the market value of.the land. The lzarned 
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Jadga accordingly dirested the plaintiff to. 


make up tHo d¢ficienay in the Court fee within 
sp-pregeribd: period, .and. проц hig failure, to 
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do so passed ah order on: the 2nd January 
1917 rejecting the plaint. 'Theré вап be no 
doubt that the order rajesting the plaint 
amounts to а deres, and that {һе 
memorandum of appeal from that doeres 
must baar an ad valorem Court-fao, 

On the 215% Marsh 1917 the plaintiff 
presented to this Oourt a memorandum of 
appeal bearing a Oourt-fee label of Hs. 2, 
and it was pointed out to him that the 
‘decument was insufficiently stamped, The 
memorandum of: appeal was consequently 
returned to the appellant, but he re filed i$ 
on the 16th May 1917 without making up 
the defisiensy in the Court-fes. It was not 
until the 7th June that he paid the Ooart-fea 
of Rs. 108 whish would ba the requisite 
Oourt-fee if ten times the land revenue 
were regarded as the valuation of the suit 
for the purpose of Oonurt-fee. It is, however, 
unnesesssty ‘to determine tha  quastion 
whether the plaintiff was right in valuing the 
suit at ten times the land revenue, because 
it is olear that he did not pay even the 
fes leviable on that amount within the 
pressribid period of limitation, Indead, he 
was granted indulgence to make up the 
defisiensy, but he did not avail himself 
of that indulgenca and re-filed the memoran- 
dum of appeal, as stated above, onthe 16th 
May withcut affixing the proper Court.fee 
thereto. His Counsel explains the failure 
of his cliant to make good the defisionsy by 
invoking tha latter's poverty and ignoranse 
of law, bat we are unable to hold that 
either of thesa grounds is well founded. 
We consider that it was the appellant’s 
duty to pay the fee at least on the valua» 
tion whish be had himself placed upon his 
claim and that he has been guilty of 
negligenee.in not paying the fee saleulated 
о that basis. We assordingly hold that 
no valid memorandum of appeal was рга. 
sented within the period of limitation pros» 
cvibed for the appeal, and that no adequate 
ground for an ¢x‘ension of the period hag 
Ъзеп estsbliskel, The rppeal is, therefore, 
dismissed, with costa, 

8. D. 


Аррғаї dismissed.” 
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CALOUTTA HIGH COURT. 
Orvin RRYISIONAL Jurisnyorrow. 
January 17, 1922. 
. Preseni;—Justiee Sir John Woodroffe, Kt.. 
. Mr. Justice Greaves and Mr. Justice Ghose, 
Tas IMPERIAL: TOBACCO COMPANY 
` oy INDIA LruirEr— APPLICANT 


Р tersus 
` Tus SECRETARY or STATE rog INDIA 


тк COUNCIL—Opposire Parry. 
. Income Taw Act (VII of 1918), se. 8), 82, 88, 84— 
“Agent, who may be—Agent must be in receipt of 
‘tneome—Indian Company, whether an agent of its 
share-holdera resident outside British India—Intergre- 
tation of Statutes—Hardship. 

Six persons, residing out of British India, were 
‘phare-holders in an Indian Company, the income of 
which arose and accrued in British India, The pro- 
Jits due to those six share-holders were sent out to 

hem by the Company,which on being assessed on the 
income of those six share-holders as the agent of the 
non-resident persons, objected that it could not be 
Bo-assessed t 
, Held, per Woodroffe and Greaves, JJ. (Ghose, J. 
dissenting) that, under the circumstances of the 
case, the Company was neither an agent for, nor in 
sxeceipt of income on behalf of, the six non-resident 
“phare-holders. [p 903, col. 1.] 

Sections 81 and 84 of the Income Tax Act (VII of 
1918) should be read together and not disjointly. The 
"Iatter section merely defines who may be included as 
‘an agent under the former section. [p. 908, col. 1.] 

' То. render an agent liable for income-tax fora 
person residing out of British India whether section 
81 or section 34 be looked at, in either case the. 
former must be in receipt of income on behalf of the 
latter within the terms of section 81. [p, 90^, col. 1.) 
* Per Ghose, J.—A Company incorporated according 
to law, ів anartifioial legal person having an exist- 
ence separate from its corporators. There is, there- 
fore, no legal impediment toa Company being agent 
ot any of its share.bolders. The relation, however, 
of share-holder and Company is not in itself the 
yelation of principal and agent. Гр, 908, col, 2.] 

. Salomon v. Salomon $" Oo., (1897) A. С. 22; 66 L. І, 
Oh. 88; 75 L. T. 426; 48 W. В, 193; 4 Manson 89; 
"Daimler Oo., Ltd, v. Continental Tyre 5° Rubber Qo, 
41918) 2 A. C. 307 at p. 356; 86 L. J. К. B. 1333, 114 
L, T. 1049; 608. J. 602; 32 T. L. R. 624, referred to. 

The agent of a non-resident person need not be*in 

receipt of income on behalf of such person. The 
mere fact of agency is sufficient to make him liable 
to be assessed in respect of the income of the 
principal. [p. 904, col. 1.] 
. Section 34 gives merely an extension of the mean. 
ing of the term "agent; as including persons who are 
treated as such and who may be assessed under 
section 83 (1) although such Persons are* not really 
agents section 84 should be read in connection with 
the preceding section rather than with section 81. 
Section 84 refers to cases where the non-resident 
рәгвоп has по agent in British India appointed by 
himself and, therefore, it becomes necessary to find 
u person who should be “deemed to be an agent” 
only for the purpose of the Income Tax Act. [p, 904, 
cola. 1 & 21 e И 


r 


Section 34, Income Tax Aot, wag enacted for 
the purpose of assessing the income of non-resident 
persons when they have not appointed agents resid» 
ing in British India who mightbe assessed under 
section 83 (1). Гр. 904, col. 2.] M 

Itis a well-established rule that Courts ought nob 
to be influenced by any notion of hardship in 
exceptional or individual cases in interpreting » 
Statute. Гр. 906, col. 1.] 


Referenee under sestion 51 (1). of the 
Indian Income Tax Ast of 1¥18. . 

FAOTS appear from the judgment. . 

Mr. Langford James, for the Applieant. 
—This is a Reference Бу: the Board of 
Revenve for assessment of super-tax against 
the Imperial Totaseo Company of Tndia, 
Limited, as agent for come share-bolders of 
the Company residing in England, The 
income arcse ard accrued in India, The 
Qompany disputed the liability as not being! 
a Company within the meaning of the Aet, 
and prayed for referense under sestion 51 
of the Indian Ineome Tax Act. The refer- 
ense is on two points, vis. :— (1) Whether the 
Colleotor is right in holding that: thé Oom- 
pany is agent under section 34- of the Aot, 
(2) If so, whether the assessment of the. 
super-tax is right. à 

1 submit under seetion 31 of the Act the 
Company eannot.be deemed to. be an agent 
because we did notireseive on behalt.of the. 
share-holders. They sannot essess us: with 
super-tax so long as the sbare- holders do not 
deelare divided. Weare in the position of 
a debtor. Section 24 must be read along 
with ssstion 31. 

Mr. B. L. Mitter, Standing Counsel, for the 
Government.—Tbhe Company are the servants 
of the share-holders whose money they. 
reseive and are in sharge of. The intention 
of the Legislature is to be gathered from 
seetions 31—34. The Company has business 
eonnestion with the share holders residing 
abroad whose agents they are. The Com- 
papy is elearly liable under section 34 of the 
Aot, The income of the share-holdors is 
reseived by the Company and it Js remitted 
to them by their agent the Oompany, 
Clearly, therefore, they cannot shirk off the 
liability in any way. 

Mr, James replied in brief. 

JUDGMENT, . 
Woopsoxrz, J.—In this case the applicant 
. Company has been asseseed to super tax ‘as 
agent for six gentlemen mentioned in the 
reference. All these gentlemen’ are non- 
cesideuts of British India. They are share- 
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holders ih the Company and the assessment 
has bsen made in regard to the dividenda 
payable to them by the Oompany. The Com. 
pany is an Indian Limited Oompany and the 
ineome, of whieh assessment was made, arose 
and acerued in British India, The question 
is whether the Company is an agent for these 
gentlemenas defined in the Indian Insome Tax 
Aet, VIT of 1918. Itis their sontention that 
they are not sueh agents, and‘that they are 
not in reseipt of any income of the persons 
whose agents they are alleged to be. 

The Board has held that they were such 
agents and the matter hag been referred to 
us upon the applieation of the Company. One 
substantial question is whether sections 
31 and 34 of the Indian Insome Tax Ast are 
to be read together or disjointly, in whieh 
latter case it would not be necessary in all 
cases that the agent should be'in reseipt of 
the income. On a sonsideration of this 
matter I am of opinion that seetion 34 
merely defines who may be ineluded as an 
agent under seetion 31. If so, the agent 
whether we look to sections 31 or 34 must be 
in reeeipt of ireome within the terms of the 
former scotion.! 

I do not think that the eireumstances of 
‘this ense show a reeeipt within, the terms 
of the seetion. Though this is svfficient to 
determine the matter I may add that I am 
not satisfied that even if sestions 31 and 24 
be read diejointly, the Company was under 
the circumstanses of this ense an agent within 
the terms of the Ast. The snswer, there- 
fore, to the Sret question, namely, whether 
the Collector of ineome-tax is right in 
holding that the Company, іє an agent for these 
share-holders, is answered in the negative, 
The seeond question, namely, if so, whether 
the Company has rightly: been assessed to 
super-tax on their всасопё, does поё вгіве. A 
вору of this judgment is dirested to be given 
to the Revenue Authority. 
` Greaves, J.—1 agree, 

Снове, J.—I regret vory much that I am 
unable to coneur in the judgment just pro- 
nouneed. I think it nesessary that [ should 
state as clearly as I am able the reasons for 
which I have arrived at a different. sonclu- 
sion. 

This is а referente made by the Ohief 
‘Revenue Authority under seetion 51 (1) of 
the Ineofne Tax Aet, 1918 on the appliestion 
ef the Assenree, the Imperial _Tobacto Сот. 


pany of India, Limited. Six persons who are 
all residing out of British India are share- 
holders in the Company. They were entitled 
to eertaiu dividends for their shares in the 
Company, the profits of whieh acsrued in 
British India and there is no question that the 
share holders are liable to pay super.tax on 
their ineome so derived. The profits due to 
those share-holders were sent to them by 
the Oompany to their residenee outside 
British India, The Company was assessed 
for the super tax due on the income of those 
віх share-holders as agent of the non-resident 
persons under the provisions of the Ineome 
Tax Act and the Company has raised the 
objeetions that it cannot be so assessed, The 
questions оп’ whioh the desision of this Oourt 
is sought are, (1) whether the Oollector 
of income-tax is right in holding that the 
Company is agent for these share-holders 
under seetion 34, Act VII of 1918; and (2) 
if so, whether the Company has rightly been 
aesessed to super-tax on their acsount, 

A Oompany insorporated acsording to Jaw 
is an artificial legal person having an exist- 
enee separate from its corporators. There is, 
therefore, no legal impediment to & Company 
being agent for any of its share-holders. 
Tbe relation, however, of share-holder and 
Company i8 not in itself the relation of prin- 
eipal and agent. Salomon v, Salomon $00. (1), 
тату Оо, Ltd. v. Oontinental Tyre & Rubber 

. (2). Something more would be neces- 
Hel in order to sonstitnte а Company an 
agent for its share-bolders, The sontention 
ou bebalf of.the Company in this case is that 
it eannot be:held to Бе agent of the non- 
resident share- holders so as to be liable 
to be assessed for income-tax for those 
share holders by tbe prosedure taken 
by the Colleator under section 34 of the 
Income Tax Асё, It is urged that gestion 
84 should be read along with sestion 31, and 
unless & person receives insome on behalf 
of another residing óut of British India he 
eannot be deemed to be an agent under ses- 
tion 34, and although the Company has the 
income*of those persons it is not in receipt . 
of euch insome. Assuming that the Com. 
pany is not in reseipt of the ineome, in order 
to see whether the Company may be treated 


(1) (1897) A. C, 22; 66 L. J, Ch. 86; 751. Т, 426; 
48 W. В. 198; 4 Manson 89. 

(2) (1918) 2 A. C. 907 at p. 356;85 L. J. K, B. 
1888 114 L, Т, 1049; €O S. J. 602; 82 T. L, R, 624, 
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ав agent—the provisioná-of the Tneome Тах 
Act eommenaing from section 31. shou'd ke 
examined. Under section 31 an agent of 
any- person residirg out of British India 
being the receipient cn behalf of sush non- 
resident person of any insome chergeable 
under the Act ів held liable for the tax. 1 
he is aotually an agent ard in receipt of 
income cn behalf of the prinsipal nothiog 
.more is ncc2ssary in order fo render him 
liable, bat the tax is to b» levied upon and 
resoverabla from him under aestion 31 irren- 
puotive of any other provision in any other 
sention of the Ast. Itis nob neeassary ia 
such a esse for the Collectcr to giva tha 
agent во liable any rotice under seation 34 
of his intentioa of treating him as agect of 
the non-resident person, beoansa ‘he is in 
faet the agent, Sestion 32 refers to the enro 
whore the insome chargeabla is received by 
the Court of Wards and sertain other parsons. 
This section has no direot bearing on the 
present question but 16 is noticeable that the 
income shargeatls must be received by the 
Court cf Wards oe other persons in order 
thatthe tax miy belevied npon them. Then 
comes ceelion 33, stbesestion (1) of which 
has ap important bsazipg on the pretent ques- 
tion, Under this section any person resid- 
ing out of British India whose ircome gecrues 
or arises within, British India “shall be 
chargeable to income-tax in the name of the 
agent of ary such person and eueh agent 
shall be deemed to be for all the: purposes 
of the Act the assassea in reapsst of eush 
ineome-(ax." As I read this cestion tke 
agent of eusb non-resident persin need not 
be in ressipt of the income on bebnlt of 
such person there being no auch provision 
in it as in the preceding sgotions. The mere 
faci of egansy is suifisieat to make him, 
liable to be acs2ssed in respest of tho income 
cf the prinsipal. Coming to sastion 24 it 
seems to me that it gives merely an cxten. 
sion of the meining of the term "agent" as 
іпејс ding partons wbo are fraated as sash 
and who may bs assessed urder seetion 23 (1) 
although such person: are not yeally “agente; 
section 34 should be read in e»nnestion wiih 
the preceding Beetioa: rather thar with 
cestion 31. Section 34 reforo to eases whero 
the non-resident person has no sgent in, 
British India appointed by ів, and, 
therefore, it becomes neesesary (o find a 
rergon who should be "deemed to be rz 


sgent” -only for the pürpóse of the Ineome 
Tax Aot and that sannot be done by the 
Collector so'izg in acsordarce with the 
provisions of thie section. Seetion 84, in 
my Opinion, was enzeted for the purpose of 
assessing the incomes of persons residing 
outeide British India who are chargeabla 
with insome-(ax here but who have not 
appointed апу egents residing in British 
India who might be assessed under section 
83 (1). To hold otherwise, it seams to me, 
would be to support an anomaly that a 
persom reosiving his ineome through au 
agent in this country would be assessed, but 
if he asks his debtor to remit tho insome 
direst to him he would escape liability: to 
pay the tax, a thing whish this seetion was 
intended to remove. It is only neaossary that 
the person on whom ths Co'lostor has ‘sarved 
а notiso under section 34 is а ''person'em. 
ployed by or ou behalf of a person residing 
oat of British Indi» or having абу business 
sonneotion with sush person" and if that 
eondition is satisfied’ the person on whom 
sush rolise һал been served shall, for 
the purposes of the Income Tax Ast, be 
deemed to be tho agent of rush person. 
The question whother the Company ia a 
person ciming within tbe description of 
siction 34 pressnts to my mind very little 
diffienlty, { Jd 

The Jompany remita the iro»mes of the 
persona resident oubside British ' India and 
Should Ъз held to hava been employed to do 
во by or on behalf of the non-resident per- 
sons. The Cómrany again has without donbt 
‘sonnestion ’ with the share-holdere and what 
oan that conneation be but business con- 
nre‘ion P The Company itself states in ita 
letter to the Collector that оп the deola- 
ration of a dividend the Company is in the 
position of debtor to tte share holders, 
Therefore the Company алво somes within 
tke deseription of '" having any business 
eounestion ' with a поп residatt person. 
To say that sneh person should also bə іп 
receipt of income ‘on ‘bohalf of ‘the’: nor- 
resident person would ba to make tHe enkes- 
ment of {Тө seation unnecessary, beciusa a 
perron in гсввїр& of insome i: liatle to bs 
gesyesed uidor seotion 3!; also it would 
fot b> necessary to give him notica of the 
Colleetzr'a inten'ion to treas him gs agen! 
for a person reseiving intomo, ‘or’ another 
“ould bean agent under the general law, 
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It was urgód on behalf of the Company that 
tn make ons person liable to ineoms.tax 
for another resident ‘abroad, although he 
might not receive any income on behalf 
of suah a person. might, in some oise!, eause 
great hardship. The answer to this is 
two-fold; (1) Ibis a well-established rale 
that Courts ought. no} to ba» inflaonesd by 
any notisn of hardship in exeeptional or 
individual eases in interpreting a Statute, 
and (2) ia order to prevent апу .cise of 
hardship the proviso to вевіїзп 34 has bsen 
enacted and the Collestor may be trusted 
to give effect to any reasonable objestion 
before treating а person aa agant undor 
this’ sestion. In the present case, howaver, 
there ean Ъз no such question of hardship. 
It may be observed that under asetion 2h 
of the repealed Inesme Тах Act (II of 
1888) the tax was chargeable in the name 
of the agent where the inz0me was reseivad: 
through : the agent, and there was 
no provision aorraspondiog to section 34 of 
the present Aet, The alterations iu the 
prasent Act wore, in my opinion, made to 
'rempve an anomaly as І have already indi. 
sated. 

I would, therefore, answer the first quastion 
in the affirmativa. ‘Ths atswzr to the second 
question dep:rda upon the first and no argu» 
mont was addressed on 16. "Therefore, the 
answer to it should also be in the affirmative. 

м. XB, р. ` Answered affirmats: elg. 
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' OnraiNAL Sron Appsat No 102 or 1920, 
f October 13, 1921, 
Present: —Sir William Ayling, Kr., Officiating 
Chief Justica, and Mr. Justice Odgere. 
K. M. P, B. N. M. F1RM —PLAINTIFFJ— 
AP2ELLANTA ` 
: téréus а 
P. THEPERUMAL OHETLY—Darsvpayr 
| — Re: PuNDEAT. 
` * Contract Abt (IX of 1872), в. 62 — Contract —Subse- 


quent agreement ajter breach, validity of —English and 
‘Indian Law. + 


i ` . 2 

Section 62 of the Contract Act applies even where 
a subsequent agreement bas been come to between’ 
the parties after breach of the original contract. 
[p. 908, col. 1.] . 

Manohur Koyal v. Thakur Das, 15 0.319; 7 Ind, 
Dec. (N. 8.) 798, dissented from. 

Judgmeat of Kumarswwami Sastri, J. in Ramiah 
. Bhagavathar v.* Somasi Ambalam, 23 Ind, Cas. 419, 
--41915) M. Ў, N, 408 29 М, L-J, 125, followed, 
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Per Ayling, Оф. C. J.-There is no justification for 
restricting the operation of section 62 on the mere fact 
that it would otharwise contravene а somewhat 
technical rule of English Law. Section 63 was admit. 
tedly enacted in direct antagonism to English Law, 
Why should not section 62 be accepted on its face 
meaning in spite ofa similar antagonism? [p, 008 
col. 2.] ` 

PerOlgers, Ј.—16 is highly improbable that of 
these two sections, section 62 and section 63, the 
latter should constitute a clear modification of the 
English Law as to the requirement of consideration, 
while theformer should be held ‘by implication and 
without any suggestion to that effect in the wording 
itself) to import -the highly'technical dootrine of 
accord and satisfaction. [p. 908, col. 2.] 

If section 62 were only intended to apply before 
breach, why does it notaay so? [p, 408, cols. 1 & 2.] 

Courts should not engraft on the plain meaning of 

the provisions of enactments, limitations founded on 
technical rules of English Law and pleading 
especially in cases where- such limitations are not 
suited to the conditions prevailing in this country, 
(р. 908, col, 2; p 909, col 1.] 
#¢Appeal from the jadgment and doeree 
of Mr. Justice Krishnan, dated the 7th 
Ostober 1920, passed in the ехәгзівә of the 
Oridinary Civil Jurisdietion of the High 
Qourt іп О. S, Nc. 254 cf 1919, 

FAOTS appear from the judgment, 

Mr. G. Kris'maswamy Atyar, for the Appel. 
lants.—Seation 62 doss not apply as the 
new agreement to sansel the sale with re. 
gard to the six bales was made after breash 
of the criginal sontraat. See Manohur Koyal 
v. Thakur Das (1). Secticn 62 of thé Con- 
trast Act embodies the' rule of English Law. 
The agresment to sansel the sale being 
nudum ractum, the plaintiffs must sueceed. 
Section 62 does not apply to eases of anb. 
stitution, resciesion or alteration after breach 
of the original eontract. 

Mr, Veskatacubba Rao (with him Mosars, 
Radha Krishnaya and V. Devauatha átyanyar), 
for the Raspondent, referred to the judg. 
ment of Kumaraswami Sastri, J., іа Ranta 
Bhagavathar v, Somast Ambalim (2), whieh 
dissented from the Caleutta deasision, 

The original sontrast аз regards six bales 
was nos executed and parties agreed to re» 
striet its operation to eizht bales only. 

JUDGMENT. 

AYLIXG, Orgie. О. J.—The transaction out 
of зріс this suit arises took plage, in 
Ju'y 1918, a “time when spseulation іп 
piess goods wis vary brisk, Plaintiffs sald 
to defendant No. 14 bales df blaashed mall: 

(1) 5 С. 819; 7 Ind; Deo. (N. s.) 756.. 


(9) 29 Ind. Саз. 449; (1915) M, W, N, 
Lids 185, - Qi (1915) M, W, N, 408; 29 M 
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-the goods were lying at the time with 
Mu:uzanatha Ohetty and Sons from whom 
plaintiffa had apparently themselves pur- 
ehased them and whose shop was elose 
.to defendant's shop. Defendant in his tura 
sold the Баев to one Amir Ohand Idanmull 
.giviog him a delivery order on Muruga- 
natha Ohetty.  Idaumull refused to take 
delivery of six out of the 14 bales on the 
ground of unsoundness, Defendant eomplain- 
ed to plaintiffs, who undertook to re plase 
‘them. by six sound bales, and induoeed 
defendant to take sharge of the six bales 
‘left in Muruganathan’s hands. This de- 
fendant did; but plaintiffa failad to ex- 
shanga thom for sound bales, Early in 
September prises fell heavily in eonsequenee 
.of the looting riots; and when plsintitfs 
gubseqién!ly offered to deliver віх soand 
bales, defendants said it was too late. 
After some negotiation it was agreed that 
the sale contract in respeet of thasa siz 
bales shoald be eancelled. Plaintiffs took 
baek tbsce balas, but did not take delivery 
of the balanse and now sues for the prise 
of the whole quantity, Тов above is de- 
fendantis: version whieh is spoken to in 
evidenes and whieh the learned Treial 
Judge has found to bə true, Plaintiffs 
deny any undertaking to re-plase the six 
baler, or agreement to cansel the sale in 
respect of them; and sue on the basis of 
a eompleted sale. 

On a‘eonsideration of the evidene; I have 
no hesitalion in agreeing with the learned 
Trial Judge, for the reasons given by him, 
in aosepting the defendant's story as to 
the cireumstanses in which ha cime to 
‘ba in possession of the six baler, and as 
to the agreement tg eaneel the sale in 
rerpect of them. This: would entail the 
dismissal of plaintiffs’ slaim for the prise of 
the six bales, Vide section 62 of the Indian 
Contrast Aet. 

Appellants’ Vakil’s main argument be- 
fore us has in fast been that sec.ion 62 
has no application *because the agreement 
to cansel the sale as regarda the gix bales 
was made after the defendaht had broken 
the eontraet by omission to-pay for the goods 
delivered. For this proposition of law he 
relies on Manohyr Koyal v. Thakur Das (1). 

Mr, G. Krishnaswani Ayyar assuras us 
that this argum-nt was addressed to the 
learned Trial Judge, although there is na 


тоѓегепве to it in the láttor'f jadgment, 
16 restas on the assumption that there was a 
braaeh of the eontract bsfore the agree- ` 
ment for sancallation and tbis is cartainly 
neither found nor. admitted, noris it raised 
in any of the issues in the case. Before 
this plea of the plaintiffs sould be admitted, 
the fast of breach would have to be də- 
eided in their favour; and we should have 
to sgll for a finding оп a properly fram- 
ed issue. 

I do not think wa are either ealled 
upon to do this or should be justified in 
so doing. The learned Judges in Manohur 
Koyal vw. Thakur Das (1) undoubtedly 
lay down the proposition that the pro. 
visions of sestion 62:do not »pply after 
there has bean a braaeh of the original 
contrast. Bat with all respeot I fail to 
ses any justifieation for this restriction of 
the operation of the section on the mere 
fact that it would otherwise eon'ravgne a 
somewhat technieal rule of English Law. 
Seetion 63 was admittedly  enasted in 
üirest antagonism to English Law. Why 
should not section 62 be aecepted on its ' 
fasa meaning in spite of a similar an. 
tagonism ? I agree in this eonnection with 
the remarks of Kumariswami Sestri, J., in 
Ramtah Bhagavathar v Somasi Ambalam (2). 

The present ease at the tine: of the 
alleged sansellation was eminen'ly one for 
amieable settlement. Plaintiffs were "pre- 
sumably urging that defendant had reseiv- 
ed goods aecording to sontract and was 
bound to pay for them. Defendant was 
sim‘lar!y complaining that plain. iffa -had 
neither dalivered proper goods in the first 
instanca nor re-placsd them within a reason- 
able time вв promised. Whether the 
six bales were,as a matter of fast, sound 
or unsound was a somewhat moot point 
depending on alleged  defest in packing. 
In such eireumstaness it ^ Seems to me 
both reasonable and desirable. that the 
parties shonld be allowed to cansel the 
eonirast as for as these bales are eoneerned. 
Sestion 62 on the faee of it allows them 
to do so; and unless eompelled by stronger 
authority or reasoning, Í see no reason to 
decline to give effest to it, | 

. I, therefore, egree with the learned Trial 
Judge's rejeetion of plaintiffs’ olaim. 

Tha only other point argued is as to 
eosts iu xelation t3 the sum of Rs, 1,040 
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to . which defenda.t admitted plaintiffs’ 
slim and whieh defendant discharged ont 
'of Oourt. I see no reason to interfere with 
*the Trial Judge's dissretion as to awarding 
“proportionate sosts on, this sum. 
І wotld dismiss the appeal with eos‘s. 
Ovaers, J,— This is asuit for tho resovery 
-of the balane of the priee of 14 bales of 
-piece:goods sold by plaintiffs to defendant 
on 23rd Joly 1918. The defendant admitted 
by his written statement tbat a sum of 
Bs. 1,040.20 was due to the plaintiffs 
-aS balance of priee of 8 out of the 14 bales 
and that as to the remaining six bales 
ithe sontrast bad, by mutual eonsent, been 
reecinded, The plaintiffs had the 14 bales 
-in- question with a firm called Muruga- 
nathan Ohettey and the former gave the 
‘defendant a delivery order on that firm; 
-the defendant endorsed the delivery order 
to one Ameerehand ldanmu'l to whom he 
had im his turn sold the goods, The 
Chetty:firm delivered the goods to Idan- 
‘mull who rejeeted 6 of the 14 bales ay 
being "unmerchantable as the paeking was 
“damaged. The defendant's oasa is that, on 
‘Tdanmill’a rejestion of the six bales, he, 
‘the defendant, somplained to plaintiffs’ agent, 
Satagopa Pillai, and the latter promised 
to take’ back the six bales and re-plase them 
-by others, This wasin July. On or absut 
24th September Satagona Pillai offered the 
‘new bales, but the price havisg dropped 
“by that time, defendant refused them and 
he and Satagopa Pillai agresd that the 
latter should take back the bales and that 
‘the eontract should be cancelled with 
referense tə them. Some question has 
-besn raised on the fac! that three of the bales 
romáined with defendaat after the data of 
‘the alleged caneellation, bat this is, in my 
opinion, satisfactorily explained by the 
:evidense of D. W, No. land D. W, No. 2. I 
have earefully eonsidered the evidenca and I 
‘have eome tothe conslusion that the find- 
ing of the learnel Judge, that the sane 
eellation: alleged has been proved, is jus- 
‘tified by the  evilenes. Satagopa Pillai, 
‘the plaintiffs agent, with whom the son. 
‘tract was made and who is said to have 
entered into the agreement caneelling tha 
‘eontraet as to the six bales, was not ealled 
‘at the (rial. 
On Appeal, however, a point of law 
whieh does not seem to’ haye been argued 
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at the trial has been taken, It is said that 
the plaintiffa must sueseed as the agreament 
fo aanesl is a mere nudum pactum, being 
witbout consideration and, therefore, illegat, 
It is said that sestion 62 of the Indian 
Contrast Ast, which, at first sight, governs 
this ease, dose not in fact do go, as it 
has no application to substitution, rercission 
or alteration after breash of the ‘original 
contract. ‘It is undoubtedly the English 
Law, arising from the evolution of the 
dostrine of consideration in that system, 
that a new contrast after breash of the 
original one must be supported by cone 
sideration. As Eyre, O.J, said in Lynn v. 
Bruce (3). “Aaaord execited is sstiifastion: 
acsord exesutory is only substituting one 
sansa of astion in the room of another, 
whieh might go on to any extant.” So 
an agreement to abandon a olaim is said 
to bə a mere nudum  pacium, It will 
be remembered that in Foakes v, Beer 
(4), in which the nosessity for fresh ооп. 
sideration was affirmed, Lord Blackburn 
went so far as to write an opinion dis. 
senting from that of the majority of the 
Lords, but finding himself in the minority 
he did not deliver it. 

ihis dostrine in fact applies only to 
exccatory contrasts, I am not altogether 
satisfied that there has bean a breach 
in this ease. The 14 bales were delivered 
and six were rejested, but there was, as far 
as I ean dissover, no time for delivery 
fixed by the sontract, пог can I find any 
evidenee that defendant treated the гејәз- 
tion by his purehaser as а breach of con. 
tract on the part of the plaintiffs. Dae. 
fondant seemed to be perfestly satisfied with 
the assuranse of plaintiffs’ agent that 
frash bales would ba substituted in a 
«ет days time. I think thera із some. 
thing to be said for the view that the 
contrast аз regards the six bales was not 
exeauted, and that before execution or even 
before the timefor performanes the parties 
agreed to confine the operation of the original 
sontrast to eight bales only, £e, they altered 
the original’ contract во as do insluda eigat- 
bales only. Lf this view is ecrrest, there ig 


(3) (179%) 8 R. R. 381; 2 H. Bl. siniz H. R. 571, 
(4) (1884) 9 A. O. 622; 64 L. 1. K, В. 130; 61 L, T, 
- 888; 33 W. Е, 288: ө. : 
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‘of course бо doubt that seetion 62 .applies 
and the parties’ were вё perfest liberty to 
‘do this. ‘I‘assume, however, for the purpose 
of this judgment that this view is wrong 
and that there was а breash of the original 
contract to deliver 14 bales and that the 
agreement to canoel the contraet as to: the 
nix bales was only arrived at after a breach 
of the original contract. 

It is eaid that this doatrine of the English 
Law is embodied in section 62 and that the 
words “before breach" must ba read into 
the sestion. · Relianse is plased on Monohur 
Koyal v. Thakur Das (1), where it was held 
that seetion 62 is a legislative expression 
of the Common Law and its provisions do not 
‘aprly to в oare where there has been в 
breach of the criginal contract before the 
subsequent agreement is come to. There, 
the Court fcund ав э fast that the plaintiffs 
did not intend to aesept defendant’s mere 
‘promise to pay eash and give a bord. He 
neither paid nor tendered the bond. Had 
the finding been that plaintiffs did soin- 
tend to aesept these promises in satisfaction 
6f the original sontraet, I gather the judg. 
ment wculd have proseeded on different 
lines, Why eannot we hold in the present 
cate that the mutual arragement to waive 
‘delivery on the one side and to waiva pay- 
mont on the other was satisfaction of the 
original contrast P As Subramania Ayyar, Jy 

' put it in Davis v. Cundasami Мий (5). 
“The former ‘ease (5. e, sestion 62) К 
hypothesi necessarily implies consideration 
whieh is either the mutual revuneiation of 
right or sonpled with itthe mutual under- 
taking-of frésh obligations or the renunei- 
ation of some right cn the one side and the 
undertaking of some obligation on tbe other, 
that forms the'eonsequenee of an agrecment 

- to reseind, substitute or slter, mentioned. 
in seetion 62." Itappears to me, therefore, 
that there is ground for saying. that the 
aage in Manohur Koyal v: Thakur Das (1), 

- is ‘different frcm that before us and that 
in the latter the mutual renunciation of 
tight can be treated as satisfaction of the 
‘original eontract. . It appears, ‘moreover, to 
me ёо be somewhat remarkably to hold that 
section 64 imports the highly teshniosl rule 
of English Law. .If the section were only 
intended to apply before breech, why does 
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it not say so? The, form of the English 
plea (on which most of the old eases prosced), 
вв set out in Manohur Koyal v. Thakur. Das 
(1), ‚жав "that after the alleged contrast 
and before any breach thereof ete," It seems 
on prinsiple unreasonable to import into the 


plain words „of the вевіїоп a modification 


based on sueh teohpisal grounds. Farther, 
there is authority for saying that seetion 
63 " not only modified but; is in direct anta- 
gonism to the law in Eagland"— Manohur 


.Koyal v. Thakur Das (1); see also Dass v. 


Oundasami Mudalé (5), which holds that an 
agreement under sestion 63 does not require 
consideration to support it and whera the 
English Law is sonsiderad. Аз Sabramania 
Ayyar, J. said (page 422*);" Now the quastion 
arises whether the Indian Logielature ` in- 
tended to perpetuate such an unsatisfactory 
state of things in this sountry. I think 
that it did not, that in the Oontraet Act 
the doetrine of consideration. was nof ex. 
tended to the regulation and restraining: of 
the discharge of sontrast by agreement, and 
that the Legislature laid down by seetion 63 a 
rule different from that of the English Law.” 
It is highly improbable that of these -two 
Seetions, section 62 and sestion 63, the 
latter.should constitute a elear modifeition 
of the English Law as tothe requirement 
of consideration, while the former should 
be held (by implisation and without any 
suggestion to that е веб in the wording 
itself) to import the highly technical doctrine 
of accord and astisfestion. With great de. 
forense to the learned Judges who decided 
in 1888 Maxohur Koyal v. Thakur Das 
(i), above referred to, I eannot think 
that there was any such intention. ‘Farther, 
we have the Madras case raported as Ramiah 
Bhagacathar v. Somas$ Ámbalim (2). QE the 
learned Judges, Seshagiri Ayyar, and Kumara- 
swami Sastri, JJ., who desided that сазе, 
the former was "not, аз af present advised, 
prepared to dissent from Manohur Koyal v. 
Thakur Das .(1)" bat based his judgment on 
another ground. The latter, distinstly. dis- 
approved of the doctrina in Mamohur Koyal 
v. Thalur Das (1)., Heeaid: “І do tot 
think that Courts should engraft on the 
plain meaning of the provis.ons of enaet- 
ments, limitations founded on teshnical rules 
of Euglish Law and pleading, espesially in 
cases where auch limitations are поё suited 


" (y лө м. 808; 6 М.Л, 202; 6nd, Deo, (x. в) 988, 3PageotlUM, {Б}, . .. .. 
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to the copditions prevailing in this country.” 
With these observations I re:pestfully agree 
and following that learned Judge, I’ am 
prepared, if nesessary, to dissent from Mano- 
hur Kogal v. Thakur Das (13, for the reasons 
I have set ont above. ° ` 

I agrese with the order as to совів proposed 
by my Lord, 

Оа all these grounds the judgment of бе: 
learned: Judge must be confirmed and Ње! 
appeal dismissed with : sosta. 

M. C, P. " árpeal. dismásoad, 

B. D. 





OALOUTTA HiGH COURT. 
Отуп. Revistonan JORISOICTION, 
- March 22, 1921, 

Present :—Sir Lanoslot Sanderson, Kr, 
Chief Justice, Justice Sir John Woodroffe, 
Кт., and Mr. Justise Riahardeon. 
Messrs, MARTIN & Оо, ° 
verius 
Tas SEORETARY or STATE ров 
INDIA ix COU NOIL. 

Excess Profits Duty Act (X of 1919), ss, 4, 5 (b); 
6 (1) (bj—Income Taw Act-(VII of 1918), 88, 
12 (1), 14 (1)— Assets of fom consisting of money, 
invested lin public companies and in Government 
securities, if- canbe treated as capital employed in 
business of firm—“Capitat employed in business,” 
meaning of. 


The expression “capital employed in the business” 
in the first proviso to section 6 (1) (b) of the Excess 
Profits Duty Act, includes capital of ^a firm invested‘ 
by them in the course-of their business in Govern» 
ment securities orin shares in public companies, 
Suchinvestments must consequently bs included in 
the capital computation both for the accounting 
period and."thé standard years.” (p, 911, col, 2.] 

Per Richardson, J,—Neither on principle nor by 
reason of any specific provision contained-in either 
the “Excess Profits Duty Act or the Income 
Tax Act, does such capital cease to be the capital of 
а firm employed in the business, because it is so 
invested or because, in the,case.of the sharer, the 

ividends under the Income Тах Act are taxed at. 
the source and are not, when paid to the firm, part 
of théir taxable income,‘ [p, 912, col. 2 ]` 

Referanca under sestion 51 (1) of the’ 
Indian Énsome Tax Act and rule 31 of ‘the 
Hxoses Profits’ Daty Rules, 

Mr. Laxgford James, for the Assessee. 

Mr. B. Г. Миг (with him Advosate:' 
General, Mr, T. О, Р, Gibbons), for the Crown. 

\ JODGMENT, 
| Вановегок, O,' J.—This із в Reference 
under sestion 51 (1) of the Indian Incdma 
Тах Act, 1918, and rüle: 21 ofthe Hxeass Profita. 
Duty Rufs c mt ` ` 


lt appears that Messra, Martin and Co, 
were required to pay duiy проп exeass profits 
calsulated at а oertain fignra which is named . 
ia the Referenss, The Adviser on Exeess 
"Profits Daty to tho Governmant of India made 
a represéntation to the Board of Revenue 
that ciriain items in the salenlation were 
wrong apd under rule 20 of’ the Excess 
Profits Duty Rules, 1920, the Board called 
upon Messrr. Martin and Co, to show cause 
why tbe Exee:s Profita Duty Assessment 
shonld not be enhanced. On the 21st of 
January tbis year Mersrs, Martin and Oo, 
put in an anawer to this requisition, and 
that answer is attashed to the ease, Messrs, 
Martin and Oo., requested that if the son.’ 
tentions of the Board of Revenue were 
persisted in, referenos should be made to the 
High Court on two questions. The questions 
were as follows : “(1) Whether they are entitl- 
ed to treat as eapital employed in the business 
sugh вевёбз of the firm as consist of money 
invested in publis aompanies and in Govern« 
ment sssurities and in loans to individuals 
and business conserns and similarly to treat 
as income of the business dividends and 
interest reseived on stch investmenis and 
loans ? (2) Whether the capital employed in. 
the business should ‘ba ascertained in a` 
manner analogous.to that provided in seetion 
5 (b) of Aot X of 1919, for the aseertain. 
ment of profits in the acsounting period Р” 

The first question was .treated by the 
Board of Revanué under three heads, the frat. 
head ralating to the capital invested by’ 
Messra. Martin and Оо, in publis companies ; 
the sscond one relating to money invested in 
Governmsnt кесагізіев, and the third one 
relating to loans to basiness conserns and 
individuals, 

Tre desision of the Board was as follows: 


А with’ regard to the first head they sonolnded: 


"The amount erelited iu “the assonants in 


'respeet of dividends upon shares in these’ 


sompanics should be dedusted from the total | 
profits of Messrs. Martin and Oo. and 
the capital value of, the shares shonld ba 
exoluded from any capital computation bath’ 
for the ascaunting period and the standard 
years.” As regards the second head the 
Board soncluded ‘as follows: “In view of 
section 5 (a) of ths "Excess Profita Duty Aut 
and in the absenca of апу'врвоїйз provision of 
the Ast regarding investments the Board i is of 
opinion that thg money invested’ by Messra, 
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Martin and Oo. in Government seeurities is part 
of the capital employed in their business and 
the income from these investments is pari of 
the taxable insome of the business," As to 
the third head they sonsluded that money lent 
by Messrs. Martin and Oo. to business 
aonserná and individuals was eapital employ- 
ed in their business and the insome from 
interest on these loans was part of the insome 
of tke business, 

As regards the finding under the frat 
head Mr. Langford James who appeared for 
Messrs. Martin and Оо. did not contest the 
eonelusion of the Board that tbe amount 
eredited in the  aesounts in respest of 
dividends from shares in the вотрапіез 
should be deducted from the total profits of 
Mes:ra, Martin and Oo. bu he did eontest the 
. gesond part of their conclusion, namely, that 
the eapital value of the shares should be 
cxaluded from any eapital computation both 
for the &esounting period and the standard 

ears, 

: Mr. B. L. Mitter, who appeared with the 
learned Advosate-General for the Board of 
Revenue, eontended that the ваза should be 
remitted to the Board both as regards the 
investments in shares of public sompanies 
and as regards the investments in Govern. 
ment seeurities, inasmuch ar, he alleged, 
it was а question of fact whether the investe 
ments іп the shares of the companies and the 
investments in Government sesurities had 
been treated by Messra, Martin and Оо. as 
capital or merely as profits. We, however, 
pointed out during the oonrse of the argument 
that this point apparently had not been raised 
before the Board of Revenue or by the Board 
of Revenue in ihe case submitted to this 
Court, but that, on the other hand, the Board 
had treated both the investments in the 
shares of the companies and the investments 
in Government securities as capital and that 
consequently we must deal with the 
reference upon that assumption; and, we 
deslined to remit the case for а further 
finding to the Board of Revenue in those two 
respeets. » os 

The basis of the Board's decision as ta, the 
imvestmenta in shares of publie “companies 
was thht the eapital thus invested by Messrs. 
Martin and Co, was the capital of the вош. 
panies, and could not, therefore, be said to be 
the eapital employed by Messrs, Martin and 
Qo, in their business, and farther, that the 
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ineome reeeived by them from dividends. on: 
shares in the eompanies was par! of the’ 
“taxable income” of өзе eompanies and was 
not part of the "taxable insome” of М ќзгв, 
Martin and Co. within the maaning of gestion . 
14 (1) of the Insome Tax Ast, VIL of 1918, 
or sestion 5 (4) of the Excess Profits Daty 
Aot, X of 1919, 

The material sestions of the Exeesa Profits 
Duty Ast, X о? 1919, are sestions 5. and +6." 
Section 5 provides as follows, “5, The, profits, 
of a business in the assounting period shall, 
at the option of the person by whom the 
Exesss Profits Daty іп respect of that 
business is payable, ba or be deemed to Бе, 
(a) the taxable insome as finally ascertained 
for the purposes of the Indian Ineome Tax 
Ast, 1912,” for the presant purpose it is nof 
nesessary for me tə read the remainder of 
that seation, Sestion 5, it appears from what I 
have read, deals with ascertainment of profita 
in the accounting period. Szction 6 deals with 
the assertainment of standard profits, | It is 
not nesessary for шә to read sub-sestion (1) 
(a) of section 6, because that does not apply 
to this sase but snb section (1) (b) of ssetion € 
does apply and that provides as follows :— 

"The Btandard profits of & business shall 
Ъе......вё the option of the person by whom. 
Excess Profits Duty in respest of the buginess- 
is payable," (Then follow three aub-elauses 
the third of whieh is applisable to this, ea36, 
namely) "if the profits of the business ‘have 
been assessed for the said purposes in all the 
five years 1913, 1914,:1915, 1916 and 1917— 
the aggregate of one-fourth of the profits 
assessed in the years 1913 and 1914 and in 
Buch two of the увага 1915, 1916 and 1917.58 
may be seleeted by the said person and oue- 
fourth of the interest, if any, reseived in the 
same four.years on securities forming part.of- 
&he assets of the business". So far, therefore, 
it appears that the question of eapital employ« 
ed in the business does not arise, but to that, 
seetion there i» а proviso and that proviso ia 
as follows, "provided that if the average 
eapital employed іп the business in the. years 
adopted for the purpose. of determining the 
standard profits is less or more than the 
eapital so employed at the end of the aseount-: 
ing period there shallba made to or from 
the standard profits an addition or a dedue- 
tion as the ease may be, which shall bear to- 
the standard profits the same proportipn as 
such inerease or desrease of sapital*bearg .t¢ 
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the average capital so employed in the years 
во adopted.”* 

Then there is explanation, w/z, “for the 
purpose of ascertaining the average capital 
employed, the capital employed in the business 
in any year shall be deemed to be the sapitdl во 
employed at the end of that year,” This 
proviso applies when the standard profits are 
to be ascertained under gestion 6 (1) (b), as 
in this ease, Therefore, 16 becomes nesessary 
to aseertain what was the average capital 
employed in the business in the years adopted 
for the purpose of determining the standard 
profits: and, it aleo becomes necassary to 
aseertain what was the capital employed in 


the business at the end of the aecounting. 


period, and it is in referense to this proviso 
that the question arises whether the invest- 


ments of Messrs, Martin and Oo, in the shares 


of public sompanies are to beineluded' or 
exoluded both for the acsounting period and 
for'ths period whish has been desoribed in 
the ease as "the standard увага.” 
matter, the learned Counsel appearing for the 
Board of Revenue admitted that he could not 
support the eontention of the Board of 
Revenue that beeausa the dividends reseived 
- on the shares of these companies were not 
part of the "taxable insome" of Mesarr. 


Martin and Oo., by reason of section 12 (1) 


of the Ineome Tax Ast, VII of 1918, it must 


follow that the investments were not capital: 


employed in the business of Messrs. Martin and 
Co.: and, therefore, the only question which 
remains to be considered is whether the 
investments in shares of publie eompanies are 
capital employed in the business of the som- 
pany or are not eapital employed in the 
business of the company, because the invest- 
ments must bs eonsidered as the capital of the 
sompanies themselves, І have already stated 
that in this referense, as this case is stated 
for our opinion, the investments must be 
taken as having been treated as part of the 
capital of the firm of Messrs, Martin and Oo., 
and, that being во, in my judgment the investe 
ments in the shares of the publie sompanies 
were eapital employed in their business. The 
statement of Messrs. Martain and: Co. whieh 
is to be found at page 7 of the paper-book was 
ав follows: “Тһе business of the firm is and 
has been for very many years carried on 
under the.terms of a deed of partnership 
which thus describes the business which the 
fym may carry on. The business of the 


` As to this’ 


firm shall be that of engineers, contractars 

architests, builders, merchants and agents and 
such other business as the partners may from 
time to time decide,” “ (b) for very many 
yeara past the partnera of the firm have 
from time to time desided to apply 
the money and assets of the partner- 
ship in various ventures, в. g., they have 
invested money in shares in public cofpanies; 
in responsa to an appeal by Government they 
invested money in War Loan, They have 
granted loans to individuals for whom they 
were sonstrusting houses and to business son- 
cerns. Sueh investments have been made with 
the sonourreneé of all the partners, In many, 
if not, most eas3s the investments in public 
companies have been made with' a direst 
reference to other business sarried on by the 
partnership. Thus, for instance, the partner- 
ship авів as managing agents fora large num- 
bar of companies, 16 ія desirable that as aueh 
managing agents they should own shares in 
auch companies and in one instanca, at any 
rate,the articles rander it obligatory upon them 
to hold shares in the company for which they 
act a» managing agents, The partnership 
has also promoted sompanies, floated private 
eonserns, in which the partnership was inte-. 
rested, into public companiés and as a natural 
result taken shares. (c) The moneys so 
invested by the partners in the interest of 
the partnership have been invariably treated 
in the books of the firm as assets of the partner- 
ship and any profit or loss derived or suffered 
by the sale of sueh investments has been 
invariably treated as profit or loss derived or 
suffered by the partnership and all dividenda 
or interest have been invariably in the profit 
and loss ascount of the partnership and sush 
insome employed for the general purposes of 
the partnership.” 

These being the faets, in my judgment, it 
being conseded that these investments have 
been treated as part of the „®рїба1 of the 
firm, sush investments were “capital in the 
business of the firm" and eonsequently as sneh 
must be included in the ogpital somputation 
both for the aseounting period and “the 
standard gears. 

As to the Government seourities, Mr. B, X. 
Mitter agreed that thére was on this point по 
differense in prinsiple between these and the 
* investments in public shares. if sueh invest. 
ments were to be taken as having been tresta 
ed by Messrs, Martjnand Oo, as capital : im 
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sonsequently, agrea with the sonelnaion arriv» 
ed at by the Board ia this respect, 

The second question which I have already 
read deals witha different matter. The sonclu- 
sion of the Board on that question was as 
follows: “inthe opinion of the Board no addi- 
tion can be made to the eapital employed on the 
3rd September 1918 ав there is no provision 
in the Act for the exeraiss of an option 
Similar to that allowed in section 5 (5) for the 
aseertainment of profits.” There again I 
agree with the conelusion at whish the Board 
of Revenue has arrived and for the reasons 
whieh they have stated. 

The decision of the Board of Revenue with 
regard to the third head of the first question, 
which dealt with loans to individuals and, 
business congerns was not contested, 

Each party wil pay his or thier own costs 
of this referente, on the ground that we have 
decided опе question (the first quesiiou) in 
favour of Messrs. Martin’ and Оо, and the, 
other question (the second question) in fayour 
of the Board of Revenue. 

Let a copy of our judgment be sent to the 
Board of Revenue a$ soon as possible, 

Wooprorts, 7.1 agree. 

' RicHARDSON, J.— The matter before us із 
how the amount, of Exosss Profits Duty pay-. 
‘able by Messrs. Martin and Co. should be 
determined. 

By seation 4 of the Exaess Profits Duty Act 
of 1919 the duty payable’ as 50 per eant, of the 
amount by whioh the ' ‘profits in the acsount- 
ing рейсі" exceed the "standard profits.” By 
section 5 (b). for whioh Messrs. Martin 
and Oo, opted "the profits in the accounting 


period" defend on tbe taxable insome "for the 


total, period ` specified, assertained asocording 
to the provisions ‘of tbe Indian Income Tax 
Act of 1918.  Sestion 5 (b), therefore, in- 


eorporates by reference Ohapter I of the’ 


Income Tax Act. 
' Uridér section '6 of the Exeess Profits Duty 


‘Act’ the 
“profits in the’ acsounting period” .havé to 


be compared, depend or may in whole or in' 


part dépend, oà the*éapital of the business cr 


the eapitel employed in the busincag, Mesers. | 
Martin and, Co, selested, on’ of ihe,modes 


ofeettling the standard ` "prefits allowed by 
sectien 6 (1)‘(b). ` 

© Two questions of ‘method are. in, dis- 
pute. ‘Both relate to the eomputation , 
e E capital, of the ~ firm. The | first” 
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turns on the meaning of the words “capital 
employad in the business” in the “frst provito 
to seoticn 6 (1) (b) of the Exoacs Profits Duty 
Асќ, and was avgusd for the Secretary of 
State with raferense to the’ provisions of, 
Seetiona 12 (1) and,14 (1) of the Insome Tax 
Aet, 

In my opinion under the Excess Profits. 
Daty Act ` ‘capitol employed in the business" 
ineludes sapital of the firm invested by them 
in the csgrse of their business in Government 
Seaurities or in shsres in publie companies, 
Neither on principle nor by reason of any. 
specife provision in either of these Aata, does 
sueh capital ecase to рэ the eapital of the firm , 
employed in the business Ъзвапяе it is во, 
iuvested or because in the case of the shares 
the dividends under the Income Tax Aot, 
are taxed at the soures and are nob, when. 
paid to Meesra, Martin & Co, pars of their 
taxable ineome, It..will. be observed that, 
under sestion 12 (1) of the Insome Tax Ast. 
dividends on shares in в sompany are 
only exeluded when the eompany is liable to 
the tax and that under section 13- they are 
‘included in the total inaome for the purpose 
of determining the rate at whieh the tax is 
payeble. 

Ishould add that the Board's Referance 
assumes that the Government sesurities and 
shares represent capital invested by Measrs, 
Martin and Оо, 

"The second Question turns on the meaning , 
of the worda ' ‘capital во employed" (that. ia 
capital employed in the business) ' ‘at the end. 
of the assounting pericd.” Those words also 
oecur in the proviso to section б (i) (b) of, 
the Exeses Profits Duty’ Act. This question . 
was argued fcr Messrs. Martin and Co, with 
referanse to the provisions of section 5 (b) of, 
the same Act, and I agrea that tbe question 
is eoneluded by the definition, cf "'aesounting 
period" in section 2, There is nothing i in . 
seetion 5 (b) which enables us to pat a mean» | 
ing on that definition other than that whieh , 
the words plainly convey. Д 

The learned Counsel for the partier, eash i in, 
hia turn, suggested—that if I moy be permit. 
ted to say so, those suggestions were in no way 
unduly preesed—that resort should be had to 
analogy fcr the purpose of supplying what 
appear to be, or what may possibily һө, 

» lacunae in the Aat of 1519. Dealing, with 
legislation of this kind, imposing a tax,, 
drawn on soientifis linas aude. laying down , 
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‘positive ‘roles for eulsulating the amount of 
‘the tax, ‘we are elearly unable to také that 
sourse, 

І eoncur, therefore, in the answers whieh 
my Lord bas proposed to the questions put by 
the Board of Revenue, ·• і 
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BOMBAY HIGH COURT. 
Отут, Аррват, No, 32 cr 1921. 
January 18, 1927. 
Fresent:—Sir Norman Macleod, Kr., 
Obief Justiae, and Mr. Jnstiee Coyajee. 
KHIMOHAND- NAROTAMDAS 
BHAVSAR— Derenpant №. 1—ArPELLANT 
versus 
-BHOGILAL HIRACHAND SHAH — 


PralNTIFEF— RESPONDENT. 

Civil Procedure Code ‘(Act V of 1908), Sch, П, cl. 3, 
О. XXIII, r. 8—4Arbitration—Rejerence through Court 
—Reference cancelled by parties—Arbitrator appointed 
out.of Court—Application to file award as adjustment 
Buit-on award—Fresh ‘reference to arbitration, effect of, 
on earlier arbitration proceedings. 


, Inasnitfor dissolution of partnership, an order 
‘was passed ‘under clause 8 of Schedule IJ, Civil 
‘Procedure Code, referriig the matters in dispute +0 
two ‘arbitrators. Later, .the parties informed the 

- Court that they had cancelled this reference and 
had privately appointed T. alone as the sole 
arbitrator. T, delivered his award on 18th 
April 1919. OnJ5th August 19:9 plaintiff applied 
to'fle the award as an adjustment under О. XXIII, 
т, 8, of the Code. On the 18th March 1920 the 
parties, alleging that ‘contentions had been raised 
against the award Бу some of the defendants, 
applied for the appointment of T. as arbitrator 
through the Court. The Court appointed T. as 
arbitrator who was io submit the award before 
the 15th April 1920. 7...;was unable to submit his 
dward by that date so thatthe-arbitration proceed- 
ings fell to,the ground. On 17th November'1920: 
plaintiff sought to continue his application under 
О. XXII zr. 8: , 

Held, that upon a proper construction of the appli- 
cation of 18th March 1920, and the order thereon, 
the previous arbitration proceedings were considered 
вв аб ап end, as the parties had agreed to a fresh 
arbitration of s character different ta the previous 
arbitration, although the arbitrator was the same: 
that the parties were relegated ‘to their original 
position, that, therefore, the application in ques- 
tion could no longer be entertained.and that the” 
suit must continue, [p. 914,cok 15] + - PE 
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Appeal from an order passed by the Firat 
Olase, Subordinate Judge at Ahmsdabad, in 
Civil Suit No. 85 of 1918. d 
. Mr. Jinnah (with him Messrs. H. D. 
Nanavati, Т, P. Munim and H, V. Divaiia), for 
the Appellant, ' 

Mr, B. J. Desai (with him Mr. G. N. 
Thakor), for the Respondents, 

JUDGMENT,—The plaintiff sued for 
dissolution of vartnership. The suit was filed 
on the 8th February 1918, On the 13th 
February 1918, an order was passed under 
the third olause of the Sscond Sshedule of 
ihe Civil Prosedure Code referring the 
matters in dispute to two arbitrators, Мт, 
Thakor Das and Mr, Trikamlal. Later on, 
the parties informed the Oourt that they 
had cancelled the reference to these 
gentlemen, and kad privately appoint- 
ed Mr. Trikamlal alone вв the sole 
arbitrator. That was consequently an arbi- 
tration without the intervention of the Court, 
Mr. Trikamlal delivered his award on tha 
18th of April 1919. Onthe 15th Angusi 
1919 the plaintiff presented an application 
to flathe award ав an adjustment under 
О, XXIII т. 3, of the Civil Prosedure 
Code. But pfevious to that, on the 25th 
June 1919, he had filed а suit on the award, 
Suit No. 572 of 1919, 

Then, on the 18th Marsh 1920, the partiea 
made an oepplisation.to the Court that as 
взгізїп eontentions had bsen raised against 
the award by the first.and sesond defendants, 
for the take of settling disputes bstween the 
parties tte Court would be pleased ta 
appoint Mr. Trikamlal as an arbitrator 
tbrough the Conrt and, after taking evidense 
which the parties migbt have to adduce, he 
should give hisaward and the parties should 
treat that award аз final, On the eame 
«ву the Court aprointed Mr, Trikamlal sole 
arbitrator with the consent of the parties, 
and he was to eubmit his award on or before 
the 15th April 1920. Mr, Trikamlal was 
nrable to submit his award by that date 
and eventually returped the papers, so. 
that the arbitration prosesdings fell to the’ 
ground. К . E 

On tke 17th November 1920, the plaiptiff 
withdrew Suit No, 572 of 1919, ard 
eoniinued lis application onder О. ХХІЦ, 
n9. C : І 

The first issue was whether the applies. 
tior, Exhibit 29, [or reeording an adjustment 
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on referense, dated 14th Oatober 1918, 
and the alleged award dated 18th April 
1919, eould be entertained any longer after 
the appliestion and order dated, 18th Maresh 
1920. On that issue the Judge found that 


the terms of Exhibit 47, 1, e., the applisation , 


for a fresh Order of Referenee, did not make 
the previous referente nugatory and of 
no effeet, so that the previous reference and 
he award thereon remained to ba enforced. 

he learred Judge admitted that no exast 
authority could befound, but he held that 
the previous eontraet waa not cancelled, nor 
was a new eomplete eontrast that could be 
enforeed substituted. It appears to us 
obvions that when the parties applied to 
the Court on the 18th Marsh 1920 to ‘appoint 
Mr. Trikamlal sole arbitrator, they agreed 
that all the previous arbitration proceedings 
should be annulled, | 


lt was suggested by the respondents that 
the effest ofthe application and order of 
the 18th Marsh 1920 was merely eonditional, 
that if, for any reason, what wa may eall 
the third arbitration procerding should 
result in nothing, the sesond arbitration 
proseeding could ba revived, and any of 
the parties who wished to rely upon the 
seednd arbitration proceeding as an adjust. 
ment of the suit, should apply to the Oourt 
under О, XXIII, т. 3, 
i e cannot ascept that proposition, whish 
із opposed to general prinsiples, and it ів 
impossible to conseive what somplications 
might result if sueh a suggestion were 
atecded to, But we must read, in our 
opinion, the application and order of the 
1€th Marsh 1920, aesording to its ordinary 
meaning, and the only  eonstruetion we 
аап pat on that applieation and order 
is that the previous arbitration proseed. 
ings were considered as at an end, as the 
parties had agreed to a fresh arbitration of 
a different eharaeter to the previous arbitra. 
tion, although the arbitrator was the same. 
‘We think, therefore, that the finding of the 
Jearned Judge in the Court below that the 
present application to resord the awerd of 
-the  tecond ‘arbitration proseóding as an 
adjustment was а good applisation, was 
wrong, and that that arbitration having 
failed, the result, was that the parties were 
relegated to their original position and the 
punit must continue. 
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It is not, therefore, neeessary to deal with 
other issues in the sase, and’ to decide 
whether a deeres sould bo passed in terms of 
the award of the 18th April 1919. The 
appeal must be allowed and the suit must 
sontinue, The appellant to have his costs 
throughout from the plaintiff and defendants 
Nos. 2, 3 and 4. ' 

ҮҮ, 6, А. 

Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM TRE Parsa Hian Coon, 
May 25, 1922. 
Present; —Lord Phillimore, Lord Carson, 
and Sir John Edge. 
Ru RADHA KRISHNA AND OTHERS— 
PLAINTIFFJ—À PPELLANTS 
А versus 
BISHHSHWAR SAHAY AND OTHERS = ` 
Daren daxtTs— RESPONDENTS, | 
Civil Procedure Code (Act V of 1908), О, XXI, т, 
72—Decree-holder purchasing property without per- 
mission—Purchase, whether void. ` 


А purchase by в deoree-holder who has not 
obtained permission to bid atan execution sale is 
neither void nor a nullity but isonly to be avoided 
on the application of the judgment.debtor or some 
other person interested. The sale would be set 
aside if the property has not been realised to the 
best advantage. Tho conduct of a decree-holder or 
the faotthat he had applied for permission to bid 
and been refused would not make much difference, 
for although thut would be a fact which the Oourt 
might take into consideration in determining whe- 
ther the sale should be avoided or not, even then it 
is doubtful whether it would be of any importance, 
as the question would not be whether the decree- 
holder had been contumacious, but whether the prop- 
erty had been really realised to the best advantage, 
[p 916, ool, 2; p. 917, col. 1.] 

Appeal against the decision" of their 
Lordships (Atkinson and Das, JJ.,) of the 
Patna High Oourt, dated 27th February 1919, 
in First Appeal No. 10 of 1917 reversing the 
deerse, dated 27th Decamber 1916, mada by 


the First Sub-Judge, Muzaffarpur, 


* Mr. DeGruyther, К. O., and Mr,. Abdul 
Majid, for the Appellants, š 
Mr, B. Dube, for the Respondents, 
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JUDGMENT. 

` Logo Painiuimons.—Rai Gudar Sahay, a 
landowner in the District of Mozaffarpur, 
borrowed from a joint family of monsy-lendera 
to whom the defendants belenz, a sum of 
Rs. 16,000 оп the 2nd May 1873, and mort- 
gaged for it Мз village, Mauza Kataya. 
The family afterwards separated, and upon 
the partition of their property various fras- 
tions in the mortgage became allotted to 
the different members. ‘They, however, all 
joined in a suit broughtin 1886 to enforce 
the mortgage and in the ordinary sourse 
obtained a авогее on the 318 May 1886, 
under whish if the money was not paid the 
property was to be brought to sale. 

For a time no steps were taken to realise 
this desrae, and the judgment-debtor paid 
off portions by purchasing, through a be. 
namidar, the shares of soma of the deorse- 
holders, for prises which ib is noteworthy 
were sonsiderably less thau the nominal 
values. In January 1889 he bought a 
share nomimally worth Rs, 7,140 for 
Rs. 3,266; in March 1891, a share nominally 
worth Es. 15,209 for Ri. 5,002; and ia 
November 1894 shares nominally worth 
Rs. 24,619 for Hs. 7,176. This left soma- 
fhing;uoder 5 annas of the jadgment un. 
satisfied and these were held in severalty 
by ths respondent Bisheshar 
two of his brothers, In 1898 Bisheshar, 
on behalf of himself and the remaining 
desree-holdere, took proseedings to have the 
desree exesuted, and the property was sold 
by the Court on the l8th Aprill899, By 
that time the judgment-debtor was dead, 
and his widow was prosesdel against in his 
plaso. Upon the resord of the exesution 
proseedings one Hari Narain was declared 
purchaser of tho village, and he obtained 
а eortifisate of sale and possession, The 
widow applied to set asids the sale on vari. 
oui grounds, but failed. Sha died in 1904 
and was sucsseeded by her daughter, who 
died in 1930. Upon the daughter's death 
the estate of the original iudgment-debtor 
devolvel upon tho appellants as the next 
heirs, and they in 1914 instituted the 
present suit, alleging that the prosesdings 
et the sale had been eollusive and frauda- 
lent, that they had resently diseovered that 
Bisheshar had applied to be allawed to bids 
and had ,baen refused leave, but in spite of 
the refusal lad purchased the village in the 
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name of Hari Narain, who was his bsnamie 
dar, The present appellants made eartain 
other points whieh were disposed of in the 
Gsurese of the proseedings. 

The respondent Bisheshar denied that 
Hari Nara'n was his benimidar, and said 


ав Hari Narain was the true purchaser, 


who had sinsa sold and transferrei to him. 
He also took the point of the Statute of 
Limitations, 

It must be taken to be true that he had 
applied to the Court for leava to bid and 
had been refused. Hari Narain purchased 
the property for Rs. 625 only and sold it, 
or purported to sellit to Bisheshar on the 
9th December 1902 for Rs, 1,500, The 
вазе came bsfore the Subordinate Judge, 
who by his decree, datad the 27th Desembar 
1916, desided in favour of tho plaintiffs, the 
present appellants. Нз held that the pur. 
ehase by Hari Narain was mada by him as 
benamidar for  Bisheshar Sahay, and he 
thought that the Sitatass of Limitations 
did nob apply, bscause he held that it 
was not a suit to set aside a voidable sale, 
buta suit to resover possession of immoveable 
property by the heirs in reversion on the 
death of the lait female heir, and was, 
therefore, covered by Artiola 141 of the 
Indian Limitation Aet. 

Bisheshar appealed to the High Oourt, 
which by its judgment, dated the 27th 
February 1919, reversed the decision, held 
that Нагі Narain was not a benam:lar 
and further held that ths suit was barred 
by Article 129 of the Indian Limitation 
Ast as being a suit бо set avide а sale in 
exacution 0? a dsaree by a Civil Court, for 
whish the period of limitation is one year 
from the dits when tha sale is eonfirmed 
or would otherwise have basome final and 
egnslusive. If either of thedefenses raised 
by Bisheshar be established, the judgment 
of the High Court at Patna woull ba right 
and the suit would fail. 

Their Lordships will consider first the 
question whether it was proved that tha 
transastion was bsnams, There is, as a1. 
mitted їп the,judgment of the High Court, 
ground for suspecting that the transaetion 
might be of this nature. The Judge of 
first instanse took if as established, though 
thera is some question as fo the regularity 
of the proof, that Hari Narain was in 
position a servant anda servant to а brothog 
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"bf Bisheshar, and one not likely to have 
money, though there was some evidenee 
that he had engaged in sommersial brana» 
actions. The sum for whieh the property 
was sold was execedingly low. in the view 
of the Subordinate Judge it was worth 
Rs. 1,500 or Hs. 1,600 a year gross, from 
which should be deducted the revenue sesses 
‘amounting to about Rs. 400 a year, Not 
only, therefore, was the original pric» ab: 
surdly low, but Hari Narain. if he were the 
real purehaser, though making a considerabls 
profit on the ‘re-sale, nevertheless sold to 
-Bishésbar for mush less than he might have 
‘expested to get for the property. 


But, on the other hand, the widow of the 
‘original judgment debtor, who seems to 
have been advised, made & number of objes- 
tions to the sale and ‘never raised this one 
and the matter waited for upwards of 15 
‘years, by which time Hari Narain was dead 
‘before these proseedings ware taken. 16 may 
be said that the widow and her advisers 
‘would not know who Hari Narain was, but 
the fast that the prieo was эз low as ib was 
‘would have put them upon inquiry, and 
indeed tbe witness for the plaintiffs, Khub 
lial, if he ів to be believed, told the widow's 
brother about it from the first. The fast that 
‘the deeree-holders were content to take ao 
gmalla proportion of the nominal value of 
their shares in the desree seems to point to 
‘there being defieieney in the mortgaged prop- 
erty, Moreover, Bisheshar’s two brothers got 
in respest of their sharer, which together were 
larger than Bisheshar’s, only their small 
‘proportion of the net proseeds of the sale, 
‘and as they would eerteirly have known who 
‘Hari Narain war, they must either have been 
satisfied thát tbe sale was good and that no 
‘more sould have been realised, or they muet 
‘have been parties to the fraud, which has 
not hitherto been ‘suggested. Except the 
witnees Khub Lal, whose evidente, taken as 
a whole, was unfortunate for the side whish 
‘galled him, and another witness whom the 
High Court thought unworthy of belief, 
there was nothing like affirmative ‘evidence 
of A benami ease. 

"Upon the whole, their Tordships agres 
with the view of the High Court that it 
has not been proved that Hari Narain was 
benami for Bisheshar. This is sufficient 
to-diépose-of the-appeal. e a È nos 
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With regard to the point on,the Statute 
of ,Limitationa as it was presented before 
the Ooarta in India, their Lordships are also 
of opinion that the desision of the High 
Court was right. The applisable seation of 
‘the Uode of Oivil Prosedure regulating 
‘sales in exesution by the Coari is a$ 
follows :— 

“294, No holder of a desree in exasution 
of whish property is sold shall, without the 
express permission of the Court, bid for or 
purchase the property. 

"When а desres-holdsr purshases with sush 
permiesior, tha parchase-money . and the 
amount due on the decree may, if be во 
desires, ba sst off againat ona another, and 
the Conrt exeenting the decree shall enter 
up satisfaction of the deeree in whaləa ог in 
part accordingly. | 

"When a desree-holder purchases, by him- 
8alf or through another person, without sush 
permission, the Court may, if it thinks fit, on 
the application of the judgment- debtor or any, 
other person interested in the sale, by order 
set aside the sale; and the coats of such &ppli- 
sation and order, and any defieienoy of* prise 
whish may happen on the re-eala and -allex- 
penses attending it, shall be paid ‘by the 
deerec-holder." 

Upon the consiruetion of this section it is 
evident thats purehase by a decrea-holder 
who has not obtained permission із not 
void nor a nullity, but is only to be avoid. 
ed on the application of ‘the judgment- 
debtor or some other psreon interested. It 
would be injurious to those interested in the 
sale if a desree-holder who had baen forsed 
up in the bidding to give a large sum of 
money could eseaye from fulfilling 
his sontrast Ly getting the zale declared 
a nullity, and it would make all titles under 
sueh sales inseoure if at later periods they 
were liable to be treated ss поез, A 
sale isto bè set aside upon applisation and 
upon'eause shown, 

This position is well established and 
geems to have been aesepted by the Subor- 
dinate Judge; but in his view the fact that 
the desrec-bolder had applied for permis. 
sion and had heen refused made а бї. 
tinction, Their Lordship; however, san- 
„поб see that this makes any dilfersnee, He 
"is still a decree-holder who has not obtained 
permission to bid. He is that and nothing 
more, IJfindesd an opplication were madd 
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under the last paragraph of the section, his . 
conduct might be one of the points whieh the. 


Court would take into consideration in 
determining whether it would‘ avoid the sale 
or not. It is.donbtful even then whether it 
- would be of any importance. Ths question 
would not be whether the deeres-holder had 
heen eontumaeious, bat whether the property 
had been really realised to the best advavtago. 
If it had not, the Court would set the sale 
aside ; if it had, then it mattered not that tbe 
deareo- holder bought without permission 
or that he hed applied and been refased. 
If, then, the sale is voidable only and 
not void, Artiele 12 in the Aet of 1903 
applies, and the snit must be brought within 
one year. Therefore, it was too late. The 
Gounsel for the appellants took a further 
point. He urged that this case might ba 
treated вв опе of consenled fraud, to whish 
sestion 18 of the Ast and Artiola $5 would 
apply, and that the fraud consisted in 
concealing from the Court that the deoree- 
holder who had been refused was in fact 
buying throngh his -benamidar, Their 
Lordships deem it unnecessary to sonsider 
this sontention, which was. never put forward 
or disenesed in the Courts in Indis, and the 
foundation for which is deficient. There is 
indeed allegation but there is no proof of the 
time when the fraud, supposing that there 
were fraud, became known to the plaintiffs 
(appellants). Moreover, for this purpose the 
widow would represent the estate, and the 
Ccurb would have to be satisfied that she did 
not know. In this connection the evidence 
of Khub Lal would have to be further son- 
sidered, as wel’, perheps, as that of other 
witnesses for the plaintiffs. 

For thesa reasons their Lordships deem 


it unnesessary to express any opinion upon, 


this contention, and upon the whole, they will 
advise His Majesty that this appeal ekonld 
he, digmisted with aosts. 

N. X.N. н, 

Aprel dismissed, 

Solicitors for the Appellants.—-Messre. 
Trucfitt and Francis. 

Solicitors for the Raspondente. М 
Barrow, Rogors and Neville. 
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CALOUTTA HIGH COURT. 
ÁPPEAL FROM OniGinaL Oxver No, 31 oF 1921. 
April 15, 1921. 

Present :—Sir Lancelot Sauderaon, Кт., 
Chief Justice, and Mr. Justice- Rishardson, 
SARAT CHANDRA SARKAR— 

DEFENDANT—ÁÀPPELLANT 
versus 
MATHAR STONE Амр LIME Co, 
Lrp.—PrAINTIEF- RESPONDENT. 

Letters Patent (Cal.) cl. 15—Order setting aside 
abatement if “judgment” —Civil Procedure Code 
(Act V of 1908), O. XXII, 7.9 (2) (3;—Abatement, 
when set aside, 

A decision setting aside an abatement is a “judg. 
ment” within the meaning of clause 15 of the 
Letters Patent and is appealable. |р. 919, col, 1.] 

Au abatement ought not to be set aside ав я 
matter of course or lightly. The plaintiff must 
satisfy the Court that he had a sufficient cause for 
not applying in time to set aside the abatement 
and bring a legal representative of the deceased de- 
fondant on the record. [p. 918, col. 2; p. 919, col, 1.] 

Appeal from an order of Mr, Justise 
Pearaon. 

Me. N. N. Sircar, for tha Appellant. 

Messrs. Langford Jamesand B. К. Ghosh, 
for the Respondent, 

JUDGMENT, 

SANDERSON, O. J.—This is an appeal from. 
the judgment of my learned brother Mr. 
Justice Pearson, whereby he set aside the 
&batement of a suit and directed that the 
reaord be amended by substituting Sarat 
Chandra Sarkar for the original defendant, 
Jada Nath Sarkar, who has died. The learned. 
Counsel, Mr. Langford James, took a preli- 
minary objsction that there way no right of 
appaal in respect of this judgment, but our 
attention was drawn to ап uuraported 
decision of this Court in Padmabati yv. Tulsi 
Munjuri Debi (Appeal No. 16 of 19.8, deeided, 
on, th» 18th Jane 1918) to whieh I wasa 
party, the aotual: dasision beiog given by my 
learned brother, Mr. Justios Woodroffe, and, 
waen Mr, Lingford James had read that 
decision, he agreed that he sould not farther 
eontend that there was no,right cf appeal. 

This case is one whieh I hopa is ont of the 


- ordinary $ and, in order to substautiata that 


remark, 16 is necassary for me*to refer to 
s-m) maferial dates. The suit was Gled on, 
the Ist of Seastemb:r 19!6—wsa were in. 
it was a adt to recover 
a sam of about Rs 1,900 whieh is alleged 
to have bəen due tg the plaintiffain respset 
of gccds sold and delivered. The suit was, 
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ef a simple nature. The written statement 
-was filed after eonsiderable delay on or about 
the 2nd of June 1917. Мо steps were taken 
by the plaintiffs inthis auit with the result 
that on the 22nd of Desember 1920, more 
“than three years after the written statement 
chad been filed, the ease was put into the 
Special List by the offieials of the Court to 
be disposed of by the learned Judge on the 
Original Side. It was alleged on bebalf of 
ihe plaintiffs that it was then discovered 
that the defendant was dead ; and, aecording 
to the evidenes whieh was putin on bebalf 
of the plaintiffs, it appears that, in eonse- 
' quence of an enquiry whish was made, it was 
ascertained on the 26th of December 1920 
that the defendant had died on the 24th of 
December 1918, leaving him -surviving, 
Sarat Chandra Sarkar, his only heir and 
legal representative. 1% appears from the 
affidavit whish was put in on behalf of the 
defendant, that an application was made on 
behalf of Н. P. Moitra, on the 4th of 
January last, for an extraet from the Death 
Register showing the death of the defendant, 
and thata eertifieate was obtained on the 
5th January, so that it is selear that the 
‘plaintiffs knew on the 26th of Desember 
1920, that the defendant had died on the 
24th. of Deeember 1918 and they got the 
certifsate on the 5th of January 
1921. On the 22nd of Desember 1920 
the learned Judge made an order that, in 
view of the fast that the Attorney for 
the plaintiffs had stated that the defendant 
was dead, and as he was taking steps to obtain 
substitution of the heirs of the defendant, 
the learned Judge dirested that the case 
should appear in the list on the 12th 
January 1921 and that the plaintiffs’ 
Attorney should then state what steps he 
had taken. The plaintiffs’ Attorney took 
no steps; and, when the ease again same 
in the list, on the 12th of January 1921, 
the learned Judge made an order that an 
applisation for revival should be made wiih- 
in a month and that in default the suit 
should be dismissed with sosis, Even then 
the plaintiffs did not comply with tke 
order, beeause it was not until the 12th 
of February that a notiee was icsued on 
behalf of the plaintiffs, addressed to the 
Attorney for the defendant on the resord 
and also to Sarat Ohanmdra Sarkar, such 
notiee stating that an applisation would be 


made on tho 15th of February, that the 
abatement should be set sside and that 
substitution should be eífeeted; so that, even 
after the 26th'of Desember, it seems to me 
thatthe plaintiffs were guilty of unexplain- 
ed delay and negleet. In order to com- 
plete the story, I must give two or three 
other dates. The defendant died on the 
24th of Desember 1918, and by reason of 
Article 177 of the Limitation Ast, the 
suit abated on the 24th of June 1919. 
The plaintiffs, by reason of Artiele 171, 
had 60 days from the 24th of June 1912 
within whieh they might make an ap- 
plieation to set aside the abatement. No 
sueh applisation was made and the time 
expired on the 24th of August 1919. There. 
fore, the time for making an ,applisation 
to set aside the abatement Һай expired, 
It was neeessary, therefore, for the plaint- 
ifs to show, in these cirenmstanees, that 
they had suffisient eause, within the mean- 
ing of sestion 5 of the Limitation Aet, 
for not preferring the application within 
such a period. Assuming for the sake of 
this judgment, thongh I am not wholly . 
satisfied about it, that the plaintiffs sould 
get over that diffienlty and that the learned 
Judge was right in entertaining the appli- 
sation, the plaintiffs had then to show under 
О, XXII, r. 9, that they were prevented 
by sufficient sause from sontinuing the suit. 
That means, in my judgment, tbat the 
plaintiffs had to satisfy the Оопгь that 
there was suffieient enuse for not applying 
in time to bring the legal representatives 
of the deeeased defendant оп the reeord. 
Ignorance of the death of the defendant 
up to the 22nd of Desember 1920, stand. 
ing by itself, might be a sufüeient saure. 
But, in my judgment, the death of the 
defendant having occurred in December 
1918, it is clear that if the plaintiffs had 
shown the smallest diligenee in prosesuting 
this suit in the ordinary way “they must 
have discovered earlier than Deeember 
1920, two years after the death, the fact 
that the defendent was dead. In my 
judgment, the plaintiffs have failed to satisfy 
me that they were prevented by sufficient 


„sause from eontinuing the suit within the 


meaning of O. XXII, r. 9. 

For these reasons I am of opinion that 
the order which the learned “Judge made 
setting aside the abatement and substitu « 
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ing the defendant's son for the defendant 
ought nob to hava baen made, The fasts 
of this sase are so extraordinary that, 
although I hava great respeot for the opi- 
nion of the learned Judge, I am foreed to 
the conelusion that this appeal must be 
allowed, 

“The result is that the learned ‘Judge’s 
order is set aside, including the order 
that the o»sts of the spplisation should 
be sosts in the eaus3, and the plaintiffs’ 
applieation is dismissed, The plaintiffs 
must pay the eosts of Sarat Chandra Sarkar, 
of the applieation before Mr, Justiee Pearson 
and of this appeal. 

Ricaaxpson, J.—I agree. Whena snit hag 
abated, the setting aside of the abatement de- 
prives the party in whose favour the abatement 
operates, of a valuable right. This, I under- 
Stand, is why.a decision whieh sets aside an 
abatement is a “judgment” within the 


meaning of slause 15 of the Lettera Patant 


and, therefore, appealable. For the same 
reason an abatement ought not to be set 
aside ав a matter of sourae or lightly. 
I am not of course ruggesting for & mo- 
ment that the learned Judge in the pre- 
sent ease has made the order appsaled 
from as a matter of өзпгаө or lightly, 
bat when all the facta are stated, as my 
Lord has stated them, it séems to me 
that Pearsor, J., іп  sonfining himself to 
the somewhat narrow ground eovered by 
the affidavits of the partie: and in leaving 
out of account ths deplorably d latory eon- 
duet of the suit by the plaintiffs, has 
omitted to consider the question whieh 
arises under olause (3) of r. 9 of O. 
XXII Under clause (2) of the rula, the 
plaintiffs had to satiafy the Court that 
they were prevented by some suffieient 
sauso from continuing the suit within the 
period allowed by Artiele 177 of the Sehe- 
dule of the Limitation Act. Under slause 
(3) the plaintiffs had to satisfy the Court 
that they had suffisient eause for not 
making the applieation to set aside the 
abatement within the period allowed by 
Article 171, The applisation was made 


long after the expiry of the latter period’ 


and, in my opinion, no sufficient eause has 
been shown for the delay. With great 
respeet, therefore, to the learned Judge I 
Agree that tto appeal should be allowed. 
н.к. : - Appeal allowed, 
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LAHORE HIGH COURT. 
Өвсохь Отуп, ArPzAL, No, 2456 or 1919, 
February 20, 1920. 
Present :!— Mr, Justieo Broad way. 
DIWAN OHAND—Dargxpaxt— 
APPELLANT 
versus 
BISHEN DAS— PLAINTIF — RESPONDENT, 
Hindu Law—Joint family—Separation between sona 
—Arbitration—Mother not garty— Maintenance 
allowed to mother instead of share—Mother, whether 
bound --Üontract—Enforcement ty third person 
deriving benefit —Heir of third person, position of— 
Contract Act: (4X of 1872), з 87—Appeal, second— 
Question of law, new. 


In a joint Hindu family consisting of a mother, 
her son and a grandson by а predeceased son, the 
last two wishing to separate, referred the matter to 
arbitration, and under the award which followed, 
divided the property among themselves, undertaking 
to contribute equally a certain sum for the main- 
tenance of the mother. The latter did not recognise 
this arrangement and lived for the rest of her life 
with herson, On her death, the latter, as the heir 
to his mother's stridhana, sued the grandson for the 
arrears of maintenance: 

Held, (1) that the mother being entitled to в 
third share under Hindu Law and being no party 
to the arbitration, was not bound to accept the 
maintenance allotted to her : p. 920, col. 1,] 

(2) that the mother not being privy to the 
contract of arbitration could not have brought п 
suit for the maintenance allowed to her under it; 
[р. 920, col. 1.] 

(8) that, therefore, her son was debarred from 
suing for the same under section 37 of the Contract 
Aot. [p. 920, col. 1.] 

Mangal Sen v. Muhammad Hussain, 27 Ind, Cas. 
787; 87 A. 115; 13 A. L. J. 73, followed. 

A new point oan be raised for the first time in 
second appeal provided it is purely a question of 

law which arises oub of the findings of the Oourtg 
below and is not affeoted by any facts outside those 
findings. (p 921, col. 1.] 

Ma Lay v. Tun Shwe, 51 Ind, Oas. 588; 10 L. B, R. 
10; 12 Bur, L, T. 75, referred to. 


.Sesond appeal from а desree of the District 
Judge, Amritsar, dated the 20th  Ostober 
1919, reversing that of the Mansif, First 
Class, Amritsar, dated the 31st March 1919, 

Lala Hargopal, for Lala Fuhir Ohand, for the 
Appellant. 

Dr. а. О. Narang, for the Raspondent. 


JUDGMENT, Tho facts giving rige to 
this appeal are" tiese. One Dani Chand, 
an Honorary Magistrate and a man of some 
wealth, died leaving him surviving & widow, 
Musmmat Parbati, a son Bishen Das and a 


. grandson Diwan Ohand. Diwan Chand was 


the son of Hari Chand, a deceased son ef 


. apparently’ 
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Duni Chand, Bishen Des and: Diwan Chind 
desired #0. separate their 
shares, Admittedly, on a partition of the 
estate, Musammat Parbati- was. entitled to 
one-third, -Bishen Das and Diwan hand, 
however, drew up an: agreement referring. 
the matter to eertain. arbitrators who wera 
atked to partition ‘the ‘property, Oa the 
20th April ‘1915 the said arbitrators gave 
their award: Bishen Das and, Diwan Chand’ 
eash reeeived : appreximately half of the 
state left by Dani Chaud. and tbe агы» 
trators direeted that-a sum of Ra: 50 
раг mər вет was to be paid to Musımmat 
Parbati añ maintenance; Diwan Chand. had 
to’ ‘pay’ Rs. 25 a month ouf of- this, and 
ав 'Bisken Das was in ровғезвіоп of ж 
house which had been left undivided in’ 
which Dewan -Chand had а half shera, it. 
was. arranged? that-Bisben Das:should psy: 
; ІО ‘per mensem as rent, this sum being: 
paid to. Misammat Parbati: towards Diwan 
Oband’s contribution for her maintenaxca, 
“On: the 28rd May 3915 Diwan Chand 
sent в‘ money«crder for Re, 180 to Musammat} 
arbati; his amount was fcr mainteranse 
for ons year: at ihe rate cf Ha. 15 per 
mensem,  The:money.order was refused, 
Again, om the 29th’ June: 1916, and' later 
on, tke. 17th June, 1917, morey- pec for- 
Ве. 90 апа Ев. 75 were sent. by Diwan 
Chand bat ọn eash  oesasion were 
rifased by Musammat Parbati. It shonld be, 


noted.that Musammat Parbati was living with ` 


her son Bishen Das- and that shehad not 
been a ‘party to the referenca to the arbi- 
tfators. Diwan (hand appears) to bave 


eredited. the amounts remitted by him, ` 


and refused by Musanmat Parbati, to 
Parbati’s aesount in his aseount-books, 
Musammaé Parbati died and after her death 
Dewan Ohand cued Bishen Des for the 
rent of the joint house, vis, 
menrem whiéh Вівһер · Das , should have: 
paid to Musammct . Parbati. but apparently 
did not. Diwan Chard obtained a decree, 
After this’ Bisben Das irstitnted tka pre. 
sent suit for Rs. £02, being, the amount 
payable to Mur mmat Parbati by Diwan 


Chand for в period of two.ytars and eight: 
‚ land the lessees 


months: at the rate сЁ Rs, 25 per mensem, 
He alleged thate this sum represented tha 
arrears of maintenance due to Musammat 
Prahati and, that as tres. 
had formed. her йла? he, as her sony. 
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had 8ussesded'to it Bis Chaita- pleaded; 
that his grandmother had, out of love and, 
affestion fcr biw, reinitted the money due. 
by him for her maintenance and that, theres, 
fore, по desree;shonld be pas:eld, The Trial. 
Court dismissed the anit, holding that. Mus ime; 
mat Parbati had waived her rigbt to: main. 
tenanse, acd Bishen Das preferred. an. appeal 
to the Distriot Judge at Amritsar, who, 
same to the conelasion that there had baen. 
no waiver on the part of Musammat Parbati; 
of her right to recsive maintenanse from. 
Diwan Ohard and that. her refusal to. 
accapt - the money-order», referred io above, 
was due to the fast that she vas dissatis-, 
fied with the award and wanted a larger 
shara iE" the property, Hs aseordingly, 
desraed the plaintiff’ 8 suit, Again st this ‘deerce 
Liwan Chand has now preferred. “this, 
seeond appeal to this Court and on his be- 
half I bave heard Lale-Har ‘Gopal while, 
Dr. Gckal Chand Narang has appeared on. 


. bahalf of Bishen Das. 


Lala Har Gopal’s sontention wa3 that 
inasmuch as .Musammat Parbati had refased, 
to reasive the moneys s:ut to her, her 
refural amounted. to an assertion on. ker 
part that she, did roi aosept the .AtTRDRO-, 
ment made by the arbitrators and was, 
elaimirg her one-third share. ` Ве. 
pointed. cut that the faet that Вїзһеп Das 
had not paid her the E: 10 per meusam. 
that he had. nudertaken (o pay on be. 
halt of Diwan Ohaud was a further in- 
dication of Musimmet Parbati’s intention. 
to alaim share in the estate and not: to 
asoept .mainfen&nos in lieu thereof. ^ He. 
also drew attention to the faet that a. 
telsgram purporting to have been sent: by 
Muscmmat Parbati shortly after ‘the Iaat 
money-order had been refused showed that: 
she was eontemplating a suit for her ones, 
third ?hare. Referenee was. адв. to asobion 
37 of tke Indian Contract Ast and Mangal 
Sen v. Muhammad Husain (1) and it wa 
argued ‘that inasmuch as Musammat Parbati 
sould not have sued fcr maintenance herself, 
ber son воша not now tus for arrears, 
In Mangal Sen v. Muhammad. Hussain (1) it 
was héld that where on a lease of eertain 
undértcok, as between. 
themtelves and their lés:or, to Ъз respon- 
sible for the payment to the _Zamindara’ 


Q) 37 Ind; Сав. KEL 37 A, 115; 18 n 1,7, Ti, Ex 
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of, sertain sums which the lessor was pris. 
marily bound to pay, the Zemindars воша. 
not’ enforee this covenant against - the 
lessees. It was thus sontended that the, 
learned’ District Judge, having found. that 
Musammat Parbati had refused to accept 
the maintenanes provided, for her. by the 
award besause she desired to obtain her 
one-third share in the entire property, he 
should have held that the guit by the 
plaintiff was not sompetent. Dr. Gokal 
Chand’ Narang urged that this was entirely 
& new point whieh could not be raised 
as it had' nct been urged in the Courts 
below. To this Lala Har Gopal replied that 
the point was not а new one but arose 
ont of the facts that had been stated in 
the pleadings, the. facts being that, under 
the award to whieh Musammat Parbati 
‘was not & party she had been alloweda 
certain sum . as maintenanse whish sum 
Bhe had refused to acsept. He contended 
that. the mere fact that his elient:alleged 
that the refosal to cczept this maintenanse 
was dus’ to love and. affestion did not 
affest the issue. In any event, he-argued 
that it is & pure question of law ari-ing ont 
of the findings of the Courts below and 
ons whieh was patent on the resord. Ma 


‘Tay v. Tun Shwe (2) was eted aa 
authority, In that sase it was held that a 
new point «ould be raised for the first 


time in secord appeal provided 16 was 
purely a question of law which arose ont 
‘of thé findings of the Courts below and 
was not affected by any faste outside the 
fnd'hgs. Dr. Gokal Orand Narang «one 
eeded’ this bnt urged that the new point 
of law ehculd have been mentioned in 
the grounds of appeal in order that the 
other side might have notice of it, and 
pointed ‘ont that there was no mention, 
of this- new point in the grounds of 
appeal to this Court, at any rate, in that 
form. ` It seams ‘to mé, however, that 
ground No, 2 of the grounds of apreal 
to this Court eovers this point and there 
it is urged tkat Musatwmat Parbati having 
refused to reseiva the maintenanea tha 
plaintiff -was not entitled to maintain a 
suit for the resovery- of arrears of aueh 
maintenance. It serm: to me that Lala, 
Har Gopal’s sontention is cirrecs and that 


* (2) 51 Ind, Oas, EES; 101, В. R. 10; 12 Bur, L, T, 75. 
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there is: foreo in his argument. "Musammat 
Parbati was not bound by the reference 
to- the arbitrators; she was not, therefore, 
bound to ascept maintenance, being entitled 
to.,a definite share ‘іп her husband's 
estate. It. also appears. elear, having гө. 
gard to the authority in. Mangal Sen v: 
Muhammad Hussain (1), that she воша not 
have maintained a suit against Diwan Ohand 
under that award for her maintenance. 
and that, therefore, Bishan Das who slaims. 
as: her heir cannot maintain this suit for 
arrears. Dr. Gokal Chand then urged that, 
in any event, his client could claim eon- 
tribution from Diwan Ohand inasmush 
as Musamm:t Parbati had been living with 
him and had been maintained by him 
during the period in question. The suit, 
however, ia not for eontribution, and inag- 
moch as Musammat Parbati was not entitled. 
to в share in the estate: and: had not 
agraed to maintenance in lien thereof, I 
am unable to hold that the nature of the 
soit, oan now b3 changed so as to make 
the anit for arreara of mnəintenanca one. 
for eontribution. 

In these cirsamstances, I must} accep) 
the appeal and, setting aside the order of 
the lower Appellate Oourt, restore that of 
the Trial Court diemissing the suit, In 
the cireumstanoes, however, I leave the 
parties to bear their own eosis. 

N. Н. 


Apgeal accepted, 


PRIVY COUNCIL. 
APPEAL From THE Oaroorra H:as Court, 
"Desember 15, 1919. 

Pressni : —Viseount Finlay, Lord Sumner, 
Lord Parmoor and Lord Justise Clerk. 
Tur EAST INDIAN RAILWAY 
” СОМРАМҮ—Аррилантв 

e versus ° 
Major ANDREW TORTON 
KIRK WOOD—Raseonpent. 

* Burden of proof, question of — Question not material 
after evidence of both parties is out— Witnesses, 
credibility of — Shijtg witnesses Demeanour in witness 
bor— Trial Judge’ 8 s impPessions, 
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` However important the question of the burden of 
proof may be inthe early stages of п case, after 
all the evidence is out on both sides, it must 
be looked at as a whole, and the truth of the ocour- 
rence must be inferred from it. -[p. 922, col. 2.] 

The statement of a shifty witness that he was 

not ata given place, is not of itself proof that he 
was, [p, 928, col. 1.] 
' When a Trial Judge disbelieves witnesses on 
grounds connected with their demenmour in the 
witness-box and the impression they produced upon 
him, effect should, in the absence of anything to the 
contrary, be givento the view formed of the witnesses 
by the only Judge who saw and heard them, [p. 
923, col. 1.] 

Appeal from а judgment and deeree of the 
High Court, (Sir Lancelot Sanderson, O. J., 
Woodroffe and Mookerjes, JJ.), dated 29th 
August 1917 reversing a desree of the Dis- 
trict Judge of Patna, dated 12th May 1913, 


Sir John Simon, К. O., and Sir William 
Garth, for the Appellants, 
Mr. F, Baden Fuller, for the Respondent. 


JUDGMENT. 

Lon» Sumxser.—No question of law is 
involved in this ‘ease nor are the fasts in 
themselves of an cut of the way kind, but 
in the Oourts below they have led to great 
differenees of opinion. It has been eommon 
ground that the borden of procf was on 
the appellants, exeept as to the question of 
damages, though before the trial the Dis. 
triot Judge made an order that the plaintiff 
should give his evidence first on all issugs, 
On appeal much stress was laid on this 
error. The Distriet Judge i» said to have 
been led by if into missonseptions аз to 
the trutbfulness of the plaintiff's witnesses, 
to have thought that the plaintiff must 
fail if his witnesses were not believed, to 
have been provoked by the eonduet of the 
plaintiff's ease into Lelieving the wrong 
side, and, having gone to see the site of 
the aecident for himself, to have mentioned 
what he saw in his judgment, which was 
not evidence. In the view of some mem- 
bers of the High Court, these matters 
soom to have gone some way to the re- 
versal of his judgment, even though it 
turned largaly on his view of the demean- 
cur of witness salled before him on а 
pure question of faet. 

Their Lordsitips are of opinion that these 
strictures do the learned Trial Judge less 
than justice. Perusal of his elaborate and 
detailed judgment shows that, when he ваще 
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to weigh the.evideneo, his mind was fully 
alive to the true aspect of the burden 
proof, and that his reasons for giving 
credence to some witnesses and not to 
others are judicial and elear, and give no 
ground for saying that his conslusions of 
fast are “vitiated” (per Woodroffe, J.) by 
any error oflaw as to the burden of proof, 
They find' no misdirestion of himself in 
his judgment; they aequit him of any 
suspieion of bias, and if, in the couras of 
an arduous trial which lasted sixteen days, 
he made any observations of .tco severe a 
character (which they by no means are 
inclined to affirm), they were not 
made without provosation and had no effect 
проп hisjudgment. Their Lordships sannot 
find that the order oeritisised worked any 
injustise to the plaintiff in substanse, and. 
in general litigants eonsider that they gain 
an advantage by having the first word and 
the last. © 

On the other hand, their Lordships think 
that some portions of the judgments of 
the members of the High Court, who thought 
that the ‘judgment of the Trial Judge 
ought to be reversed, wera unduly inflaene- 
ed by consideration of the question of the 
burden of proof. However important this 
question may be in the early stages of a ense, 
after all the evidense is ont on both aides, 
it must be looked at as a whole, and the 
truth of the ossurrence must be inferred from 
it. The judgments in question have not. 
sufficiently observed this, 

Two questions have been diseussed, one 
"How eame the rail to be displacad?” the. 
other, "Why was not the displacement seen 
‘in time?” Upon the first, the great oon- 
troverry was whether any servants of the 
Railway Oompany were on the srot at all 
when the rail was taken out, The time 
when this was done, sould be determined 
within narrow limits, for trains had pas- 
sed over the spot in safety down to about 
4 a. M, and the time of the aecident was 
fixed at 5-38 4. м., or thereabouts. The 
removal of the rail in itself was, to say 
the least of it, equally sonsistent with 
sabotage by strangers as with negligent 
sonduct of the Company’s own men. The 
*defendants gave & considerable quantity of 


_ credible evidenee to show that in ordinary 


eourse their gangs of linesmdn . would not 
assemble for the day's wazk ‘till after this time, 
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and so far from this beiag contradieted, the 
plaintiff's case assumed this to ba s», for an 
ingenious but hardly sonvinsing attampt was 
made to show that on this 'partisular day 
allthe men must have bsen independently 
misled as to the time by the passage of 
a spesial train, although the siate of the 
light would have told them plainly that, 
they were getting up and ‘going to work 
needlessly early. The coolies themeelvas 
were ealled and denied that they were on 
the line at the material time at all. Soma 
of their tools were found elose to the seene 
of the aecident, and they deniel the 
identity and ownership of these tool: 
This falsehood is capable of being explained 
without necessarily assuming that nothing 
that they said was true, but let it ba 
that their evidense was wholly untrust- 
worthy. The statement of shifty witnesses 
that they were not ata given plase, is nob 
of itself proof that they were, The plaint- 
iff aesordingly enlled witnesses, who «wore 
to having seen these men on the line at 
the critieal time and place, but the learned 
Trial Judge disbelieved them on grounda 
eonnested with their demeanour in the 
witnese-box and the impression they  pro- 
dused on him, and nothidg in the .record 
shows that effect should not be given to 
the view formed of theses witneises by tha 
only. Judge who saw and heard them. 
There ramains the question of ths tools. 
In the High OCourt D, Ohatterjse, J., speaks 
of this insidsnt as furnishing "the key to 
the whola situation." Its importance great. 
ly depends on its signifisanse, and unless 
its nature is eush as to point with reason- 
able probability to the presenca of the 
railway coolies at the place where the 
rail was removed at or just before the 
time when this wie dons, the insiden} is 
not of great signifisanae, 
namely, that the tools ware accidentally 
Isft behind when the msn left work the 
evening before, miy ba set aside for they 
ought not to have b:en left bshind, and 
the man responsible for them said that 
he losked them up in their box and kept 
ihe key. Next day the box with its losk 
was iatact, and moss of the tools were in 
it, but the thres tools in question ware fouad 
on the lja», There does not appear to 
have been a&n;thiig emzilare about this 
box or its lock, That it might have been 
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unlosked with another key if if ever was 
really looked ab all-is not in itself an 
extravagant hypothesis, and the evidence 
does not exclude it. Even if tha train 
wreckers obtained the key by the eonniv- 
anas of one of the Railway Oompany’s 
soolies, that does nct show that the removal 
of the rail whish eaussd the acident was 
the work of persons for whose act in so 
doing the Railway Company was responsi- 
ble. The insident of the tozla would un. 
doubtedly ba very material as — oorrobora- 
tion of trustworthy evidence that the 

Railway Company's coolies took ont the 
rail, but if ths evidence of this essential 
fact fails besause the witnesses are unworthy 
of credit, there ia nothing for this corro- 
boration to operate upon, 

' The plaintiffs theory was that the de. 
fendants’ gang of soolies, having assembled 
at an exceptionally and needlessly early 
hour, proeseded to their work atthe plaee 
of the accident, turning a deaf ear to a 
tamasha, whioh was  proeeeding at a 
neighbouring village, and then began to re- 
move tha rail; that then they thought 
better of 15 and, without waiting to turn 
and re-plaea the rail, which was what they 
were there to do, returned to the tamsha, 
and took their chanes that no unexpested 
and uoschedaled train would appaar on the 
scene. It is trae there was such а 
tamasha, for puja with a nauích in honour 
of the sun wai being performsd at the 
tima in question, but the evidence that tha 
soolies came there after firat going along the 
Jine aud removing the rail did not satisfy the 
Trial Judge, and his conslusion in this 
respest does not seem to Ыз opan ёо se. 
rious oriticism. The theory laboured under 
qbvious difficulties but they need not be 
dwelt upon, for the necessary foandation 
of fact was never laid on which such а 
theory might have been suecessfully raared. 
Upon this part of the easa their Lordships 
are ia agreement with, the Jadgea who 
were in & minority in the High Ooart, 
and, slbhough, it was for the Railway Oom- 
pany under the circumstanees. of auch вп 
ascident on théir line to asquit themselves 
of respousibility, think that оп a review of 
ihe whole of the evideneo* they sucosedad 
in doing so. They established that аё the 
mifsrial time their coolies had no ocsasion 
to be ‘at this spot ai all; and in any ease 


924 
HAR KISHEN SINGH 0, КАТА RAM, 


onght not to have removed a rail, and the 
evidence with whieh the plaintiff met this 
prima facie answer, that they aetually were 
there. nevertheless, was поё believed by the 
Trial Judge, who was best. qualified to 
raise it, 

"aT he second point, that there was a bad 
look-out on the engine, was presented at 
the trial in a somewhat peculiar way, 
There was a good deal of evidense about 
it, and it cannot be said that enough 
foundation, was not laid to enable the point to 
he developed on appeal, but the fact remains 
that at the'trial the sass was not presented as 
pease of bad look-out failing to prevent the 
accident, but the driver's conduet was traated 
as.evidenes going to the presise state of the 
light, and, therefore, to the preeise time 
of the, oscurrence, eorroboratirg the plaint- 
iffa ease that the defendanta’ soolies re- 
moved the rail. One may be surprised that 
a separate case of bad look-ut was not 
fought, but it was not. Perhaps the 
plaintiff's ‘advisers, being fully informed of 
the, local ^ ciroumstaneas, desided fot to 
raise the contention that the absenee of the 
rail sonli have baen seen far enough off to en- 
able-the train to be stopped in safety. O:her- 
wire they ought in fairn&ss to. have put to 
the engine, driver and fire man the plain 
question, whether they were not negligent 
ia failing to see that the rail was gone in 
time to stop the traia. Suggestions -were 
made that-the engine was ont of order, in 
some way that would prove nogligenes eaus- 
ing the accidant, and that the speed was 
exeessive,. but eloarly both broke down. 
Their Lordships are unabla to agree with 
those members of the High Oouft, who eon- 
sidered that the eondition of the engine 
and the failure to pall up in tim», established 
liability. : . m 

` Tha ease ia no doubt one of eoaplexity in 
iia деѓайе; and presents in very fall measure 
the evidentiary difiaultiea whioh atteod all 
acsident sazes and partieularly Indian accident 
caseg, but, in spite of the sharply divergent 
opinions expressed inthe High Oourt, which 
‘their Lordships hava been muih assisted in 
appfeciating by the fullness with which they 
have, been stated and maintained, they are 


of opinion. that tha judgment of the Trial . 


Judge was right and ought (о be restored, 
Their Lordships will ascordiagly hamhly 
advise His Majesty that tit appeal should 
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be allowed: with osata hera aud below, and. 
that the judgment in favour of tha plaintiff 
should ba set aside nnd that judgment shoald 
ba entered for the dafendants. 
W. C, A. * . 
Apreal allowei, 


Solieitors far the 
Freshfields aad Leve. . 

Solicitors for the Rspondents.— Messza, 
Light and Fallon, 


Appallants,—Megirs, 


LAHORE HIGH COURT. 

Звсохр Orvis Архат, No, 2534 ок 1919, 
February 23, 1920. 
Pressnt:—Mer, Juatise Abdul Raoo!, 
HAR KISHEN SINGH-—Dszr£sDANT— 
APPELLANT 

К tersus 
KALA RAM—Pcamriye лир WASU RAM, 
MINOR, UNDER THE GIUARDIANSHIP OP тав 
AHLMAD or raz MUNSIF'3 ОО ORT, 
JHANG —Devewoanr—Resp pints, 
Gurdians and Wards Act (VIII of 1890), s. '29-—~Sale 
by guardian of minor's property—Per mission of Court— 
Punjab Pre-emption Act (I of 1913), в, З (5) (a), . 
application of, 


In the casa of a sale by the guardian of а minor's 
property where the terms of the sale are settled 
between the parties privately but in order to com. 
plete it permission of the Court is obtained under 
section 29 of the Guardians and Wards Act, the sale 
is completed by the guardian privately and cannot 
be said to have been effected in pursuance of an 
order of a Civil Court, Clause 5 (a) of section 8 
of the Punjab Pre-emption Act prohibiting a claim 
for pre-emption does поё, therefore, apply to a case 
like this. (p. 925, cols. 1 & 2] 

Piare Lal v. Ganeshi Lal, Y Ind. Cas. 474; 48 P, 
Е, 1909; 41 P. W,, R. 1909; 72 P. І, R. 1903, 
distinguished. . 

Ahmad Janv Kishen Chand, 52 Ind. Cas. 837; 1, L,- 
L, J. 101; 93 P. L. R. 1919; 73 P, W, R, 1919, followed., 

Sasond appeal fron the deeras of tha’ 
Distries Judge, Jhang, ау Sargodha, dated 
the 4th June 1919, eonfirming that of 
the Mucsif, First Olass, Jhang, dated the 
4th February 191v, ' 

Bhagat Govind Das, for the Appalla at, 
. М:. Bhagat Ram Puri, for the Reapond.- 
ents, 
` JUDGMENT.—This із a 8639n1* 


. . [] appeal 
in а pre-emption snit, 


"The property sold: 
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belonged to Wasu Ram, mipor, defendant 
iu the cise, His guardian proposed 
to sell 15 to the defendant No, 1, Har 
Kishen Singh. The property was under 
mortgage. What was, therefore, proposed 
to be sold wa: the equity of redemption 
in the property. Having settled the terms 
of the proposed sale, the guardian made 
an apvlisation under sestion 29 of the 
Guardains and Wards Aet for permission 
to exesute a aale.dead. The permission 
was granted and the sale.deed in ques- 
tion, dated the 25th of November 1916, 
was executed and registered. The plaintiff 
thereupon instituted a suit for pre-emption. 
One of the pleas raised in defense was that 
under the Punjab Pre.emption Act I of 1913, 
a suit for pre-emption was not maintain- 
able. Section 3, clauze 5 (a) was relied upon in 
support of this contention and it wag argued 
that inasmuch as the sale was effested in 
pursuanee of an order ofa Civil Court, the 
elaim of pre-emption was prohibited under 
the ssid clause, The Court of first 
instance held that the sale was effected 
‘privately on a permission being obtained from 
‘the Ocurt and the suit was, therefore, not 
barred. On appeal by the defendant vendee 
to the lower Appellate Court, the decree of 
the ‘first Oonrt was upheld. Defendant has 
now some up in seeond appeal to this Court, 
‘and the only question which requires desi. 
sion in this case ia whether the snit is 
prohibited under sestion 8, clause 5 (a) of 
the Pre-emption Act. It sannot be said that 
16 was a fale in execution of a desree for 
money but it is sontended that it is а sale 
in exesution of an order of ‘a Civil Court. 
In my opinion there is no' forse in this eon- 
‘tention. Aeeording to the plain wording 
‘of alanse 5 (и), the present sale gannot ba 
said to have been effested in obedience of 
any order of the Conrt. The terms of the 
sale were settled between the parties private. 
ly, but as tp complete a Bale on behalf of а 
minor permission had to be obtained under 
segtion 29 of the Guardians and Wards Асі; 
It was, therefore, obtained by the guardian 
and the sale was completed by the guardian 
privately in favour of ths vendes. On behalf 
of the appellant the -case of Piare Lal v. 
Ganesht Lal -(1) was relied upon. That was. 


a i Ind? Cas. 474; 46 P. Е, 1909; 4l Р, W Е, 
1909; 72 Ф, L. Б. 1609, 
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a sase in whieh a right of pre-emption was 
alaimed on a sale having been effected in pur. 
snente of an order by Oourt under . section 
358 of the old Code of Civil Procedure and 
it was held in that ease that the sale was in 
exesutisn of an order of a Civil Court within 
the terms of.sestion 3, clause 5 (a) of ‘ths 
Puniab Pre emption Ast, and consequently 
not open toa c'aim for pre-emption. That 
was elearly а ease eovered by the bar pro- 
vided under elausa 5 (а). Under the old 
Овде of Civil Prosedure an insolvent judg- 
ment debtor could apply for a deslaration of 
his insolvensy. Ву sestion 351 of the Code 
16 was provided that the Court being satisfied 
on the points mentioned in that sestion would 
declare the judgment-debtor an insolvent, 
By seotion 352 it was provided that “the 
ereditors mentioned in the applieation, and 
the other persons (if any) alleging themselves 
to ba oreditors of the insolvent, shall then 
produce avidense of the amount and parti. 
eulars of their respeetive p:euniary laima 
against him; and the Court ‘shall by order 
determine the persons who have proved 
themselves to bs the insolvent's ereditora and 
their respestive debts; and shall frame в 
sehedule of such persons and ` dabis; and the 
declaration under section 351 shall be deem- 
ed to be a desres in favour of eash of the 
said ereditors for their said respeetive debts. " 
By sestion 356 it was provided that "the 
‘Receiver shall proosed under the direction 
of the Oourt.'to sonvert iho'property into 
money, ete.,. eto." The sale under section 
950, therefore, was в sale in exesution of в 
decree and was effested in орейіепее to the. 
direction of'the Conrt. Such a sale beyond 
any doubt would some under seetion 2, elause 
5 (a). The ease relied проп, therefore, cannot 
he any authority in this case, 

"On behalf of the respondent the case of 
Ahmad Jan-v. Kishen Ohand (2) has been relied 
upon, In that cage a eale was effested by the 
judgment. debtorinvirtue of a sertifisate grante. 
ed to him by the Exesnting Court under Order 
XXI, rulé £3, of'the preserit-Oivil Prosedure 
Osde, apd it’ was held that sueh a sale was 
a private sale in spite of the fact that it 
sould not bétomt absolute until eonfirmed ‘by 
the:Oourt, ‘In ‘the present ease even а sance 
tion of the Court was not made neeessary. by. 
the-order granting. permission -to-the guardian 


(2) 62 Ind. Сав. 335 1 Ll J. 101; 03 P. L B, 
1919; 78 P. W.. Ra 1919" E" 
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to execute the sale deed. In my opinion the 
prinsiple laid down in the ease relied upon 
by the respondent fully applies to the present 
саве. The sale in this case, as I have said 
above, was private sale and a slaim for pre- 
"gium is not prohibited by sestion 3, elause 
5 (a). 

The decisions of the Courts below are right 
and the appeal must fail I aecordingly 
dismiss it with eosts. 

N.H, & Е. М. 

. Appeal dismésesd, 


PRIVY COUNCIL. 
АрркАт, From THE Oatootra Hias Ооват. 
` . July 12, 1921. : 
Present:—Viseount Haldane, 
Lord Atkinson and Lord Phillimore. 
Tar CORPORATION or OALOUTTA 
—Pp INTIFFA— ÁPPELLANTS 
versus 
Тнв OHAIRMAN or Tas COSSIPORE | 
anb OHITPORE MUNICIPALITY 


= DEFEN DANT— RESPONDENT. 
Bengal Municipal Act (III of 1884); s. 101, 
proviso—" Machinery," meaning of—Water Reservoir 
and its supporting structure, whether "machinery." 


The word "machinery" in the proviso to section 
101 of the Bengal Municipal Act when used in 
ordinary language, prima jacie, means some mechani- 
cal contrivances which ky themselves or in oom- 
bination with one or more other mechanical contriv- 
ances by the combined movement and interde- 
pendent operation of their respective parts generate 
power or evoke, modify, apply or direct natural 
forces with the object in each case of effecting во 
definite and specific a result, , [p. 931, col. 1.] 

But the determination in a given case of what is 
or is not “machinery” must to a large extent 
depend upon the special facts of the case, [p. 981, 
ool, 1. 

A Mundus tank info which water is pumped for 
distribution inthe water mains of & Municipality 
together with the supporting structure of*such tank 
is pot ‘machinery.’ [p. 93], col. 2.] 

Ohamberlayne v, Collins, (1894) OL. T. 217 at p. 218; 
9 В. 311 and Auckland City Corporation v, Auckland 
Gas Co., Limited, ЗД New Zealand Law Report 1028, 
distinguished. 

Attorney-General у, Cory Brothers д^ Oo., (1921) A. C. 
621; 90 L, J. Ch. 221; 126 L. T. 98; 86 J, Р, 129; 19 L. 
9, В. 145; 87 vy Is В. 848, referred to, 


Appeal from a judgment and desree of the 
Calcutta High Court, dated the 18th Marsh 
1919, reported as 54 Ind. Cas, 337, reversing 
a desree of the Subordinate Judge, Second 
Court, 24-Parginas, f . 

Messrs. Macmorrah, К, O., Dunne, К. О. and 
Mr. Loiter for the Appellants. 

Mr. Konstam, K. O., and Mr. Kenworthy 
Brown (with them Mr. De Gruyther, K, 0), 
for the Respondent. 

JUDGMENT, 

LORD Аткгхвон.---Тһів ів an appeal-against 
the deeres of the High Oonrt of Judisature 
at Fort William in Bengal, dated the 18th 
Mareh 1919. . Я 

The suit out of which this appeal has arisen 
was instituted in the Subordinate Court at 
Alipore by the present appellants against 
the presen} respondent, The question raised 
therein was whether the Oessipore and 
Obitpore Municipality had asted ultra vires 
in assessing the Corporation of Oaleutta on 
an annual value of Rs, 25,000 in respect of 
а certain holding dessribed in the plaint, 

The Subordinate Judge answered this 
question in the affirmative and gave a deeree 
for the plaintiffa, the Corporation of Caleutta, 
Bat his judgment was reversed by the final 
decree of the High Court above-mentioned 
whereby the suit was dismissed with вовія, - 

The present appeal has been preferred by 
the plaintiffe, the Oorporation of Oaleutta, 
from this deeree, 

The appellants supply Calcutta with water 
and for this purpose own two holdings of 
land, one sittiate at 71, Barrackpore Road, 
Tallah,on which there is now and has, for 
some time past, been a Reservoir and a Pamp- 
ing Station. This pieca of land has beea 
assessed as а separate holding for the pur- 
poses of the Bengal Municipal Aet, 1884 
(Bengal Act III of 1884), and the. other, an 
adjoining holding, No, 1, Khelat Babu’s 
Lane, situate about 380 to 420 feet distant 
from the Pumping Station and measur- 
ing about 16 brghas, 18 colahs and 5 
chettacks of land. It is with regard to the 
assessment of this latter piese of land (hera- 
inafter referred to as No. 2 holding) that 
this , litigation has arisen. Both  pieses 
of land are within „the Municipal bound. 

„ary of the defendant’s Munisipality (the res- 
pondent), 

The principal water- works of theappellanta 
ate situate at a plaeo named Palta, about 
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15 miles from Oalentta, and its prinsipal 
pumping ‘and distributing station is at 
Tallah ; the pump and engine-house are 
situate on the piece of land, called in this 
ease holding orlot No. l, at 71, Barraekpore 
Road. On this latter plot a very large 
underground Reservoir has been eonstrust- 
ed, from whiot the water is pumped into 
the mains at the rate of about 2,000,000 
gallons per hour. These pumps work son- 
tinuously, night and day. . 

Lot or holding No. 2 is dezoribed i in the 
appellants’ plaint as measuring about 16 
bighas, 18 cotitahs and 5 chittacks, and hay- 
ing upon itan old stone masonry building 
measuring 30 by 20 feet, used as an out-offi«o, 
and an overhead steel tank, resting on and 
supported by steel eolumns and girders. This 
tank is styled a balaneing tank, and is capable 
of holding when full about 9,000,000 gallons. 
It is by pipes sonnested with the pumping- 
house. : 

Before its erection the appellants сВа52 нь 
ed to send through their mains to Caleutta 
a constant supply of water, as far as possible 
at an equal pressure. In addition to the 
pumps and underground Reservoirs at their 
main pumping station, they had a number of 
subsidiary pumps and Reservoirs ‘at different 
places in or near the town. These subsidiary 
pumps only worked during the day time. 
This system of distribution was adopted in 
order to cope, if possible, with the difflaulty 
presented by the extreme want of uniformity 
in the rate at whish water was used and боп. 
sumed in Osloutta, During the hours of the 
morning, from 6 o'clock to 10 o’clock, the 
sonsumption in Calcutta amounted to nearly 
4 million gallons per hour, about twice as 
much as the principal pumps were capable 
of pumping into the mains; while during the 
afternoon and the evening so much less water 
was consumed in the town that the prinsipal 
pumps, working as they did continnonely, 
were able to supply what was sufficient. 
After the erection of the balansing tank the 
subsidiary pumps and Reservoirs were no 
longer used, and the following method was 
adopted in substitution for them to furnish 
Calentta with asonstant and at all times an 
adequate supply of water. When the son- 
sumption in Calontta ‘exceeded what the 
pumps sould pump into ‘the mains, the 
balancing tank was tapped by opening with 
{һе band а oock or valve on one of the pipes 


sonnecting the tank with the water mains 
Through this pipe the water flowed into the 
mains. Not only did it mingle with and 
increase the volume of the water already in the 
mains, but, by reason of the elevation of the 
tank the forse of gravity acting on the water 
the moment it passed from the tank into the 
pipes, eaused it to rush as it were through 
the pipe and inerease the velosity at which 
the whole volume of water in the mains 
flowed toward the town. When the demand 
‘in thetown had desreased to less than the 
pumps could supply, a cook on another pipe 
eonnected with the tank was by hand opened 
and the unneeded surplus water was pump- 
ed back into the tank, replenishing it so as to 
raise the level of the water in it to what it 
was before the diseharge of the morning took 
place. Before the erection of this tank the 
holding No. 2 of the appellants was, by tha 
Commissioners of the Municipality, in exe:cige 
of their powers under the aforesaid Act of 
1884, assessed at the 'annusl value of 
Re, 1,053. 

: After the erection of the tank with its 
supporting structure, which cost the appel: 
lants about 20 lakhs of rupees, they assessed 
this holding at the annual value of 
Вв. 1,27,080 on the basis of the cost of 
construction, and demanded rates to the 
amount of Re. 1,462-5 3. On an objestion 
being made by the appellants this assessment 
war, in the month of Angust 1914, revised 
and reduced to Rs. 30,000, that being the 
yearly .rent at whieh, acsording to the 
respondent aszessors, it might reasonably be 
expested to be let as it stocd to a hypo. 
thetical tenant. On a further revision in 
March 1916, the assessment was on thé 
same basis reduced to Rs. 25,000, It was 
not really disputed that the rise in the 
assessment from Rs, 1,053 to Rs. 30,000 
was due to the faet that the value of 
the tank and its supporting structure was 
not exeluded from consideration. The ap. 
pellants eontend that the tank and ita 
supporting strusture are,» within ihe mean. 
ing of the third proviso of section 101 
of the Bengal • Municipal Act " of 1884, 
"mashinery," apd, being вә," that thb 
respondent was bound by the provisions of 
that section to exelude them from con- 
“sideration in making the assessment of 
lot No. 2, and that in taking them 
into consideration aud thereby raising thg 
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вавеввшепё - they asted. ultra vires, 
101 runs 88 follows :— 

^101., The gross annual rent at whish 
‚апу holding may he ‘reasonably -expested 
to let shall be deemed фо Бе the annual 
value thereof, and sush valus shall ас. 
.sordingly be determined by the Commis. 
Bioners,and entered in the, valuation list : 

“Provided that, (excapt in the Darjeeling 
Munisipslity) if there be on a holding any 
building or buildings the aetualaost of ereó-. 
tion of whish can be aseertained or estimated, ` 
the annual value -of sueh -holding shall in no 
ease be deemed to exesed an amount whieh 
‘would be.equal to seven-and-a-half per sentum 
on such wost, in addition to a reasonable 
ground-rent ` for the land comprised in 
the holding : 

“Provided also that, where the actual 
cost so aseortainsd -shall exoaed one lakh 
of . rupees, the pereentage on the anuual 
value to ‘ba levied in respeet ofso mneh of 
the cost as-is in exeess of one lakh of rupees 
shall not exceed ons-fonrth of the perseutaga 
determined by the Commissionera under sse- 
tion 102: 

"Provided further that in: estimating 
the annual value of a holding under this 
section, the, value of any machinery that 
may be on sush ‘holding sha!l not ba taken 
into .consideration”, 

It thos results-that the sole question for 
deeision on this appeal is whether oc,not 
this balaneing tank, with its supporting. 
Btracture is “machinery” within the mean- 
ing of the Јаві proviso of . this segtion. 
No -definition of the term ‘mashinery” 
ia to be found ‘in the Act, It ів поё. an 
easy tesk to define iis meaning. Perhaps, 
the consideration of what are the presisa 
fonctions which ‘the tank and its supports 
respectively dissharge may afford вода 
assistance. The supporting strnebure merely 
nerves to give the tank elevation so that 
the water whieh is -allowed to eseape from 
it may have-a fall.. The same funetion 
would ke discharged by any hillside into an 
exenvation upon which a Reservoir was 
sonstructed at.an’ adequate height above 
the house er town whieh the Haservoir has’ 

ап with water, 

5 ү ав to the tank itself, what funetiong 
does it diseharge P: It is- a reseptacls for* 
water. .It -holds the water that is poured 
into . if as long: as that is desired, 16 ix 


Seetion 


‘stationary. It does ‘поб move, пог. ido any ` 
of its parts move, the one npon the other, 
«While water is in it the fores of gravity 
seis upon the.water; but thé strength aud 
rigidity of its sides . ' sounteract -that forca 
‘and prevent the escapa or movement of the 
-water. When this water is allowed to 
escape from it through a hole or holes: ih 
‘its side,into pipes, the same forse of gravity 
asts проп the water and pushes or draws it 
down the pipes, but this forse of gravity 
asting on the uvimprisoned water is 
neither -generated, modified, dirested „пог 
applied by the.tank. . The latter doeà пої 
move anything automatically, lf it .bà 
a machine and its parts ba mashinery, then 
it is dificalt to sea. why evary Raservoir 
whieh holds the water that is -poured into 
ié and lets that water escape from it 
tbrough an opaning on its sile or bottom 
when that opening is not bloaked up, is not 
equally a machine, 

. With в view of showing that the tank 
was а machiné or mashinery, it waa ‘агай 


- on' bshalf of the appellants that tha flow 


into е pipes of the water allowed to 
escape fromit regulated the course of the 
water in the pipes and kept йр а uniform 
pressure. Butthe natura and charaster-of 
the fancticns whish а Reservoir pérfórmà 
eannot depend проп the work done by thé 
water drawn off: from ib, or ‘fhe. use to 
whioh that water is put. These ‘funetions 
remain the same, whether:tha escaped water be 
allowed to flow overland and irrigate it, or ba 
used to water roads, or to drive a dynamo 
for the purpose of lighting a house or houses 
with electris light, | 

Section 6 of the aforesaid Aot, no doubt, 
provides that holding m3ans land held under 
one fitls, or agreament and surrounded by 
one set of boundaries, and farther provided 
that where -twoor more adjoining’ holdings 
form part cr parol of the site ‘or -premise 
of -a dweiling-house, manuf¢story, ware- 
house or place of trade or business, sash 
holdings shall be deemed to ba one hold- 
ing for the purposes ‘of: the Ast, other 
than thosę -mentioned ^ in alause (а): of 
its 85th mBeetion.(7..e, the taxing of persons) 
and further "provides thet holdings верата 
ed . by a road ог other means ‘of oc5mmu- 
nication’ are to ba degmed t» bà adjoining 
within. the -meaniag:. of * that Gestioni 
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Mr. Macyorran, as their Lordships under- 
stood him, having 
these provisions, eontendéd on behalf of 
the appellanis thas in order to determine 
what was the true meaning of the word 
machisery,’ ‘as used in sestion 101 
of this Ast, the works and 
erestions on the two lots numbered 1 
and 2 respectively, should ba taken as 
a ‘whole, and viewed аз so many inter- 
dependent parts of ose machanical unit, 
bat if that sontention were sound, the 
underground reservoir, the 1ооЁ and "walla 
of the ergine-house, і поб indeed the old 
stone building used as on offices, would all 
b» covered by the word "mashinery," quite 
as somplotely as would the tank. and ita 
supporting structure; The word "mashinery" 
is often used in an entirely metaphorical 
sence, as in the phrase "the mashinery of 
Government," but, in their Lordships’ opi- 
nion, neither this engins-house nor this 
offise eonld, ascording to the ordinary nse 
of language, possib'y Ъз held to ba "ma. 
chinery " within. the meaning of this Siatute, 
while, on the other hand, if the tank and 
its supports bs “ mashinery," it is diffisult 


, to nes why the underground reservoir is not 
‘also 
' differenos between the two, 


Thera is no ezsantial 
excapt their 
situation, the one is baried: underground, 
the other is raised high into: the air, Skill, 
sare and money ara expended equally cn 
the sonstrustion of both. Watsr is pumped 
or let flow into the underground reservoir 
(it does not appear which) from some ex. 
ternal source, is stored thera and pumped 
ont of ib into the mains. Into the : tank 
water is pumped, stored there and allowed 
when oasasion requires to flow ont of it 
through an apsrture іо its side or bottom 
into the same mains, Thair respestiva 
funstiors so  alosely resemble eash other 
as to bs in essence identical, yet i$ was not 
contended, nor even suggested, that the 
underground reservoir was " mavhinery.” 

. The functions dissharged- by the tank 
elosely resemble thoee discharged by. the 
cisterns built on the roofs. of those country 
houses which are sitnated far away from any 
system of water: works, Therain water whieh 
falls upon the roof of the hence is condusted 
by rain shcots or pipes into the eisterns, 18 
stored there till -eeded, and -is through an 
apertura or'apertures in its sides or bottom 


59 


" machinery.” 


regerd ‘apparently to’ 


drawn by the forca of gravity through 
pipes into the interior of the dwelling-house 
to satisfy domestic needs of different kinds, 
lf the cistern rested on a tower bnilf pur- 
posely to aupport it, tha ease would not be 
altered, Yet, in their Lordships’ view, no 
intelligent person would, in the ordinary 
use of language, describa this sistern, 
whether supported on the roof of the dwell. 
ing house or оп sueh а tower, together with 
the rain shoots and rain pipes, -as ‘ша: 
ohinery," and still less would they deseriba 
the roof of the house, asting in this case 
the part of а oatehment basin, as “ ma- 
chinery,” nor even the water pipes in ‘the 
interior of the hcusa, nor all the four to- 
gether. The money of the 
the skill of the plumber, the earpeoter, the 
mason, and possibly the slater, all hava to 
be expended to fix dż sifu this syatem of 
water supply, justas the similar expense 
must have been incurred aud skill exercised 
to eraet the tank and its supports, but that 
sonsideration doss not by itself make the 
опе strusture or the other “ maghinery." 
Nor in the owe of the cistern would the 
fast that the water was drawn int» it by 
the astion of a hydraulic ram  ereoted 
100 yards from the dwelling-house оп 
the bask of a swiftly flowing river alter 
the anso, 


Ilustrations gush as these may possibly 
ba better guides to tha true meaning of 
the word " mashinery," when used in ordi. 
nary speech, than asientifie definitions, For 
there is nothing in the language of this 
Statute of 1884 or in the objesta it was 
designed to effect, to suggest that its words 
are used in any espesial sense. differing from 
their- ordinary sense A eompleted machine 
or a number of eompleted. machines may, 
of dourse, ascording to the ordinary use of 
language, be properly deseribed as "ma. 
chinsry,” so may those parts or members 
ofa machine -which when assembled, as it. 
is stylsd, forma complete machine: so also 
may some of such of those parts, whish 


when dssembled with the other neeessary , 


parte, would ipn. a complete» machine, bo 
styled ' ‘mashinery ” ; but none of these son- 
ditions exists in the present 6289, 
МпеЬ · reliance’ was plased. by the appel. 
lanta’ Counsel in argument on a passage on 
the judgment of Lord Davey in the case of 


householder, 
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Ohamberlayne v. Oollins (1) but nowhere 
else. The question he was dealing with 
was whether within the meaning of a sove» 
nant in the lease with which he was dealing 
а switshbask Railway with its equipment was 
" operative machinery,” 

The first part of the pzssage runs thus :— 

" There is always great danger in giving 
definitions, but I think I may say that 
‘machinery’ implies the  applisation of 
meshanies! means to the attainment of some 
particular end by the help of natural forces, 
and Ње addition of the word ‘opsrative’ 
means ‘with the potentiality of operating 
or doing work.’ It is clear to my mind 
that a switchback Railway somes within that 
definition.” 

He then gives his reason for so thinking 

in the following words :— 
' " Besause it is a thing skilfolly built with 
eurves of а particular shape whish by their 
peculiar form supply the motive power 
whieh astuates the earriages whioh run up 
and down the Railway.” 

With all respect for Lard Davey, the words 
“supply motor power” do rot appear t» their 
Lordsips to ba very happily chosen. When 
a solid hody is placed upon an inalined plane, 
two natural forses operate upon it—the forse 
of friction and the forse of gravity. lf it 
moves down along this plane it is the, 
resultant cf those two forees which pull or 
push it down. Tha foree which the inslined 
plane contributes is the foree of frietion. 
The f;rae of gravity acts with equal strength, 
whether the »lope of the plane be gentle or 
steep. The forse of frietion is in this instance 
a retarding, no: an aeselerating, force. If the 
incline of the plane be very gentle and its 
surfase rough, the fores of fristion will so 
effectually eouvteract the operation of the 
foree of gravity that the solid body wil] 
remain st rest, If, on the other hand, 
the ineline of the plane ba steep and 
168 surfaee smooth, the forse of gravity will 
во overcome the foree of friction that the 
resultant of the two will pull or push the 
body down tha incline, OF eourss, if the 
. Solid body be mounted on whegls running on 
rails the fores of frietion will be greatly 
diminished. ? 

The опгуєз of the switchbaek Railway may 
by their shape favonr the operation of the 
force of gravity, but they sannos increase or 


(1) (1894) 70 L, T, 217 at p, 818; 9 R,811, 


diminish that foree. [b із always constant. 
The only force the .eurves eontribute to the 
action of the oar is the retarding forse of 
frietion, whish tends to prevent their move- 
ment. It is an error to взу that the shapa of 
the éurves "supplies motive power. It may 
give and does give to the ever present force 
of gravity the opportunity of exerting itself 
more effectually. That is all. 

Н a man standing on tha roof of a house 
and holding in his hand a stone, drops that 
stone into the street below, be does aot in 
aby wey generate or supply the force whieh 
brings the stone to the ground with a 
velocity which incrsases as the square of the 
height of the man’s hand above the street, 
and as momentum is weight multiplied by 
velocity, the stone strikes the ground with 
great force. But that force is, in no proper 
sense of the term, generated or supplied by 
the man, While he held thestone in his 
hand he overcame the action of the force of 
gravity by the upward pressure of his hand. 
When he drops the stone he simply withdraws 
that upward pressura and allows the forse 
of gravity to take full effect, 

So, iu the present case, it would, in the view 
of their Lordships, be an entire m'stake to 
treat the force which hurries through mains 
the water that estapes from this tank, as a 
force generated or supplied or directed by 
the tank itself. The tank no more actuates 
the rush of the escaping or essaped water than 
does, in the above example, the hand:iof the 
manon the roof of the house actuate the fall 
of the stone he held in it. The respective 
effests of the forces of gravity. and fristion 
on solid bodies resting on a sloping hillside 
were much discussed in the case of the 
Rhondda Valley land slip, Attorney-General v. 
Oory Brothers б Oo. (2). 1tmay well:be, how. 
ever, that in the case of a switchback Railway 
there i» great art and ingenuity in construst- 
ing its curves in sush a way that the 
momentum gathered by a car in descending 
one curve is sufficient to carry'it up the 
next in front, but not to carry it over the sum. 
mit of the latter witha dangerous speed, but 
there is no art or ingenuity of that kind 
expended in so raising the height of the 
structure on which water takes stand so that 
the head pressure desired will be obtained, 


(2) (1921) A. C. 521; 90 1,7. Oh. 991; 1261, Т, 
98; 85 J, P, 129; 191, Q, В. 145; 97 11, E. 848, 
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no more than there would be in selecting the 
si'a of a reservoir ta ba constructed on a 
hill.side, 

The word "machivery" mugt mean коте: 
thing more than a collection of ordinary tools, 
1 must mean something more than a solid 
structure built upon the ground, whose parta 
either do not move at all, or, if they do move, 
do not move the one with or upon the other in 
interdependent action with the object of 
produsing a specific and definite result. 

Their Lordshirs coucur with Lord Davey 

-in thinking that there is great danger in 
attempting to give a definition of the word 
“machinery” wbish will be applicable in all 
eases. lt may be impossibie to sueseed in 
such an attempt. If their Lordships were 
ob'iged to run the hazard of the attempt they 
would te inclined to say that the word 
“machinery,” when used in ordinary language 
prima facie, means some mechanical contri- 
vances whish, by themselves or in combination 
whith one or more other mechanical contri- 
vances, by the combined movement and inter- 
_ dependent operation of their respective parts 
` generate power, or evoke, modify, apply or 
direct natural forses with the object in each 
case of effecting so definite and specific a 
result, Тһе tank and its supporting strusture 
do not satisfy this defintion. 

But their Lordships think that, however, 
skillfully definitions of “machinery” may ba 
framed, the determination in any given саве 
of what i is or is not "mashinery," must, to 
а large extent, depend upon the special facts 
of that oase. In the present case their 
Lordsbips’ view is that if this tank were fed 
by water, whether eontinuously, or ав it is, 
intermittently, but from a natural source 
such as а mountain burn for example, no 
intelligent person would, in the ordinary use 
of language, destribe it "with its supporting 
strueture as "maehinery," The fact that the 
water it receives does not flow into it from 
some вив a source, bat is pumped into it, 
does not alter its charaster essentially, 
especially as the pumps whieh supply the 
water are situated at a distanee of over 300 
yards from 16 ona holding different from, 
though adjoining, that on which it stande, 
that these pumps were constructed and 
worked in all essentials as they are now 
worked long before its srestion was 
thought of,* and that it is only the un- 
needed surplus of the water raised by these 
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pumps in their ordinary operation from the 
underground reservoir that is diverted into 
it, They are, therefore, of opinion that 
neither this tank nor its supporting structure, 
nor both combined, are mashinery within the 
meanirg of the l0lst gestion cf the above- 
mentioned Statute of 1584; that the 
respondent was justified in taking the value 
of these works into consideration as he has 
done in making the assessment of the 
appellants’ No, 2 holding; that the decree 
appealed from was right and shonld ba 
affirmed, and this appeal dismissed, and they 
will humbly advise His Majesty aceordingly. 
Some relianse was plased by the appellants 
upon theease of Auckland City Oorporation 
y. Auckland Gas Oo., Limited (3). But that 
eace is fundamentally distinguishable from 
the present one, What was then desided 
was that “the main pipes gasometers and 
governors" of & gas вошрапу were, when 
taken al] together, ^maehinery." The appel. 
lanta muet pay the respondent's oosts, 

W. С.А. 

Appeal dismissed, 

Solicitors for the Appellants.—Mesars. Orr, 
Digram and Co. 

Solisitors for the Respondent, —Messrs. Pugh 
and Oo. 


(3) 87 New Zealand Law Report 1028, 





ALLAHABAD HIGH COURT. 
Fixer Civin APPEAL No, 355 or 1916, 
July 17, 1919. 

* Present :— Mr. Justiso Stuart and 
Mr. Justice Ryves, 
DALIP NARAIN SINGH AND AXOTHER— 
PLAINTIFFS — ÀPPNLLAATS 
versus 
PARMAOTI BIBí AND OTHERS—- 


DEFENDANTE—RESPOSDERTS. 
Egecution sale—Ancestral property—Bale by С 
Court, whether void, 


А sale of did property by a Civil Court ia 
pot void in law. [p. 988, col. 1.] . 

FatmatulKubra v, Achchi Begam, 21 Ind. Сав, 881; 
86 A, 33; 11 А. L. J. 1009, distinguished, 

Behari Singh v. Mukat Singh, 98 А, 278; 8 А, 1, J, 
140; A. W. N. (1906) 8, followed, : 
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First appeal from a deeree of the Addi» 
t'onal Snberdinate Judge, Gcrakbpur, dated 
the 26th of July 1916. 

Dr. Surendra Nath Sen ‘and Munshi Jenki 
Frasad, for tke Appellants. 

Mr. B. E. O'Conor, The Hon'ble Dr, Tej 
Bahadur Sagru, Dr. S. M. Sulatmen and 


Mavlvi Mukhtar Ahmad, for the Respondente. 


JUDGMENT,— The plaintiffs in the sait, 
out of which this appeal aritee, era two 
minors. They sved Parmaoti Bibi, deoree- 
bolder, ihe auction.purohater and pro forma, 
their father, wto wes the judgment debtor. 

t appears that the decree holde”, Parmaoti 
Bibi, obtained a deeree agairst their father 
on: а  promissory.nole in the Court of 
Small Causes and that in exeeution of tbat 
deeree the property in dispute was brought 
to sale and was purehased by the defer.dant 
No, 2. Tha father of the plaintiffs, that is, 
the judgment-debtor, made two unsucsersful 
attempts to bave the cale set aside. This 
suit is now brought оп behalf of the 
minors for porsession of two-thirds of 
the property оп the grourd ikat only 
the father’s interest eculd be ecld in execu- 
tion of the deeree, whish is agaizst him 
alone, and thattheir share in the property 
could not be sold. 

In the Court below, it was stated in the 
plaint that (he father was extravagant, of 
weik intellest, and a.simpleton, and that 
the debt had been inontred. for immoral 
pur poser. Tho веда] wordirg of the plaint 
is as follows :— 

* А simple money.deoree was obtained 
against defendant No. З on the basis of a 
pro-note whieh was executed not for ару 
family nesessity, but for immoral pursuits.” 

Only one ietuscn this point wes raited, 
It is the cecond issue, whieh runs :—' Whe. 
ther the debt to realize which the suit 
was filed was tainted with immorality, ” 

‘There were two other mein grcunds of 
attdek against the tale. Опе was tbat the 
property being arccstral it could not legally 
be cold by the Civi] Court and that, as it 
hed Беер sold by the Civil Court, the sale 
must be tréated ав a nullity.* And, secondly, 
that an akrangement had been соте to 
shortly after the auction sale, before it Lad 
been confirmed, by which the auction-pur- | 
shaser agreed to aasept the amount bid at the” 
gale plus 5 per cent, and to have the rale cet 
acide. 8 
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These two last were apparently the main: 
grounds on Whieh it was ecught in the 
Trial Court to have the sale set aside. On 
both these grounds the plaintiffs failed. 
The Court found that the sale had been con- 
firmed, and that, though it was an irregu. 
larity for tbe Civil Court to have held it, as 
tbe property was ancestral, neverthelees that 
wasa mere irregularity and did not render 
the sale void. On the other grounds it found 
that tke immorality of the debt of the father 
had not been prowd and also that the. 
fraud alleged on behalf of tke auation- 
purchaser Бай riot been established. It, there- 
fore, dismissed the suit, 

On appeal before us six grounds are taken. 
They des] one and all with the validity of 
the sale. The l:arned Connsal who argued 
the appeal, however, reised another point. 
He argued tbat there was nothing to show 
that the tuit in tke Small Cause Court, 
which was deeded ca parte, had been 
brcught against the father in bis eapasity 
as head of the family or that the debt for 
whish ho was sued was one inourred for. 
family purposes, and, that, therefore, even if 
it be Feld that it was unnecessary to implead 
the father expressly as the manager of a 
joint Hindu family, neverthelese, i in the words: 
of Mr. Justise-Banerji in the Fall TU 
ease of Hori:Lel v. Nimman Kunwar (1) " 
was essential that the mansger was ad 
in respect cf ia family debt," and he asked 
us to remit an issue on the point for 
further inquiry. Itseems to us, however, 
thatthe matter issoneluded by the way in 
which the suit was fought in the lower Court. 
It was never alleged elearly that the debt 
incurred by the father was not one for family 
purposer, What wasalleged was that it waa 
an immoral debt, and, therefore, of course, 
could not be for family neeersity. 

The only issue raised оп the point, аз we. 
have stated, was on the question of its immoral 
nature, and that has been found againat the. 
plaintiff, end 16 hes not been attempted to 
show to us that that finding is wrong. Their. 
Lordshigs of the Privy Oourcil in a very 
restent cate, viz., Sripat Singh Dugar v. Prode 
yot Kumar Tagore (2) said :— 


"i as 15 ps Cas. 126; 34 A, 549 at p, 561; ЭА, L. J. 

(2, Ну a Cas. 252; 44 С. 524 at p. 532; 38 M, D. 
3, 188; 16 A. L., J. 147; (1917) M. W. N. 198; 21 C. W. 
N. 442; 26 ©. L. J. 220; 21 M. L. Т. 222; ЇӨ Bom, L. Re 
290; 44 L A. 1 (P. C. 
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“ Tha ptoperty in question was joint prap- 
erty governed by the Mitakshara Law. By 
that law a judgment against the father of 
the family cannot be exesuted against the 
whole of the Mitakshara property, if the 
debt in respect of which the judgment 
has been obtained was a debt in» 
carred for illegal or immoral purposes. In 
every other event it is open to the exesution 
creditor to sell the whole of the estate in 
satisfastion of the Judgment obtained against 
the father alone. ’ 

1 seems to us, especially as the point was 
not raised in the grouncs of appeal, that we 
need not diseuss the matter further. 

The next ground raiced was that, in 
view of the finding that the property was 
au«estral, its sale by the Civil, Court was 
void in law, and for this proposition relianee 
has bean plased on Fatmatul Kutra v. 
Achchi Begam (3), But that was an exeen. 
tion appeal. The sale had ' not then been 
confirmed, and ell that the Court did wag 
to order в proper ргссейпге to bs followed, 
namely, that the property being aneesiral 
should bs handed over to the Oollestor for 
execution of the deeree. Tha point really 
is concluded by Behari Sings v. Mukat singh 
(4) which is almost on all fours with this 
case, The other grounds of appeal are not 
preesed. Тһе resuli is thatthe appeal fails 
and is dismissed with eosts. 

N, H. Appeal dismissed, 


(3) 21 Ind Cas 881; 36 A. 38; 11 A. L. J. 1009. 
(4) 28 A. 278; 8 A, L, Т. 14C; А, W, N. (1906) 3. 


LAHORE HIGH COURT. 
Figsr О.т, Averan No. 285 or 1916. 
* December 8, 1919. 
Present; — Mr, Justiee Shadi Lal 
and Mr, Justise Broadway. 

Tax Snor HARDIAL-RAM OHAND, 
TaROUGR RAM CHANDC-—PrAINTIFF— 
APPELLANT 
teraus 
POKHAR DAS AND ANOTHER— 


DsreNDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), Sch, І, Art. 85, appli- 
cability of -Open and current account, 
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‘One essential to render Art. 85 of Schedule Í 
to the Limitation Act applicable is, that each party 
must be capable of making a demand against the 
other during the currency of the account, and 
where this is not so, the requirements of the Article 
are not fulfilled, even though the account is ourrent 
and open. Гр. 984, col. 1.] 

First appeal froma desree of the District 
Judge, (cld style), Lyallpur, dated the 24th 
February 1914. 

Lala Ztrath Ram, for the Appellant. 

Mehta Bahadur Ohand, for the Raspond- 
ents. 

JUDGMENT.—In the suit out of which 
this appeal has arisen the plaintiffs-appellants 
claimed the sum of Ве. 3,000 from the 
defendants-respondents on the basis of book- 
ascounts, The Trial Court same to the sop- 
clusion that Art. 85 of the Indian Limita. 
tion Aet was applicable and dismissel: the 
suit, atthe same time direeting the parties to 
bear their own вовёз. The plaintiffs have pre- 
ferred this apreal through Lala Tirath Ram, 
and defendants, through Mehta Bahadur 
Chand, have filsd sross-objeetions claiming 
their costa. 

The point for determination in this appeal 
is, whether Art. 85 of the Limitation Act is 
applieable ? 

That Aritcle applies when a snit is based on 
a mutual, орзп and current aseount where there 
have been rasiprocal demands between the 
parties. 

Counsel have drawn onr attention to various 
desisionr, viz, Ram Pershad v. Harbans Singh 
(1), Velu Pillo v. Ghose Mahomed (2), Shive 
Gouda v. Fernandez (8), Ebrahim Ahmed v. 
Abdul Hug (4), Ganesh v. Gyanu (5), Namberu- 
mal Ohetiy v. Kotayya (6), Ohtttar Mal v, 
Behari Lal (7) and Thuppati Veeri Ohettt 
v. Moluguvam Renganayakulu Айат (8), 


‘With these deoisions we are in assord, but 


the question must ba decided on the eircam- 
stances of cash ease. In the present case, 
no doubt, the acsount between the parties was 
a current авооппё sontaining ібәшз between 
the parties from which the balanc; dus to опе 


(1) 6 C. L, J. 158, ° 
(2) 17 M. 298; AML, J. 110, 6 Ind, Dec, (x. s.) 


208. 
(3) 8 Ind, Cas. 141; 84 М, 518; & M. І. T. 412; 


(1911) 1 M. W, N. 1; 21 M. L. J. 331. 
a 27 Ind, Cas. 879; 8 Bur. L. T, 116; 8L, B.R. 


is) 22 B. €06; 11 Ind. Dec. (х. s.) 986, 
(6) 21 Ind. Cas. 773, 

(7) 4 Ind. Cas, 261; 32 А, 11; 6 A. L. J. 921, 
(8) 17 Ind, Cas, 48; 93 M, L, J. 616, 
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of them could ba assertained. In so far asit 
‘waa a running account whieh had neither 
been settled nor elosed it was also an open 
acsount, To render the Artiele applieable, 
however, it is also nesessary that each party 
must have a demand against the other, It is 
not necessary that any demand shonld astual- 
ly have been made, Both parties must, how- 
ever, have been capable of making a demand. 
In the present case, however, it has not been 
shown to us that the defendants-respondents 
eould have made any such demand at any 
period during the eurrenoy of the acsount and 
the requirements of the Artiole have, therefore, 
not been fulfilled. 

We accordingly acsspt this appeal and 
netting aside the order of dismissal, remand 
the suit to the Court of the Subordinate Judge 
for desision of the remaining issues. The 
eross.objestions are dismissed. The stamp оп 
appeal will be refunded and costs in this 
-Oonrt will follow the event. 

W. С, A. 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
First Отуп, APPEAL No, 292 or 1919: 
February 6, 1922. 

Present :—Mr. Justise Piggott and 
Mr. Justiee Walsh. 
BHATELAY OHUNNI LAL —Praratier .— 
APPELLANT 
VETSUS 
OHAKKERPAN—-Anucrion Purcaaser 
ляр PAHALWAN SINGH —DzrFrzNDiNTA— 


RESPONDENTS. 
Ewecution sale—Ancestral property, sale of—Prop- 
erty described аз mon-ancesiral by judgment-debter— 
Surt Co set aside sale—Substantial injury, 


Where to the knowledge of the judgment-debtor 
property attached in execution of the decree ‘is 
treated as non-ancestral and is described as non- 
ancestral in the written pleading presented by him 
before the Execution Court that Court is within its 
jurisdiction im putting up the property’ for sale. 
If it turns outethat the description was mistaken, a 
suit to set aside the sale would fail unless it is 
established that the judgment-debtor has really 
suffered substantial injury. 

Behari Singh v. Mukat Singh, 28 A, 978; A. W. N, 

(1906) 3; 3 A, І, J. 140 and Dalip Narain Singh v. 
Parmaoti Bibi, 67 Ind. Cas, 931, 42 Д, 68; 17 A, L.J. 
982, referred to, 
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First appeal against a decree of the Sub- 
ordinate Judge, Mainpuri. 

Dr. S. N. Sen, for the Appellant. 

Mr. Baleshwart Prasad, for the Raspond- 
ents. 

JUDGMENT. — The objeet of the snit, out 
of whieh this appsal arises, was fo seat 
aside an auction-sale, held on the 20th of 
July 1915, of property belonging to the 
plaintiff The defendants impleaded were 
the auction-purshaser and the desree-holders 
at whose instanca the property was sold, 
The plaintiff came into Оопгё with serious 
allegations of fraud against the defendants. 
We must not be understood to hold thaf, 
on the allegations made, the suit was not 
maintainable. Asa matter of fast, however, 
there was no evidenssa worth discussing of 
any fraud on the part of the defendants, 
On the contrary, it was clear that the 
plaintiff had knowledge of the execution 
proceedings and an opportunity of being 
heard in the Exesution Court.  Praetically 
all that was really contended in the Court 
below was that the property in suit, being 
in fast ancestral property, had been wrongly 
sold as non-ancestral, In the first plase, 
the plaintiff failed to satisfy the Court below 
on the question of fast as to the nature, 
whether ancestral or non-aneestral, of the 


property. The oral evidense on which he 
relies we sould not treat as suffisient 
in fase of the s:ntrary finding of the 


below. The point really ergued 
before us has been that the Trial Court 
ought to have. admitted additional doou- 
mentary evidenee on this point and the 
evideneo is tendered before us for admission 
to-day. We think that no good ваза ia 
made sut for the admission of fresh ev:denee 
in face of the reasons given by the Trial 
Court in ifs judgment. In any вав", how- 
ever, tha question sought to bs raised 
could not irflaence the desision of the suit. 
It is quite alear that in the Exeeution Court 
the property in question was treated as non- 
ancestral to the knowledge of tha present 
plaintiff, then judgment-debtor, It was in 
fact dessrib»d by him as nor-ancestral in а 
written pleading which he entered before 
the Execution Court. * The Court was, there- 
efore, within its jurisdiction in putting up 
for sale property which, on the admission 
of the parties concerned beforé it, was 
rightly described as non-ancestral, IE thag 
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deseription was in fact a mistaken descrip- 
tion, the plaintiff is to blame, and there 
is no proof on this reeord that he has really 
suffered substantial injury., On the prin- 
ciples laid down by this Court in the sase 
of Behari Singh v. Mutat. Singh (1) ‘and re- 
senily re-affirmed in the ease of Dalip Narain 
Singh v, Parmacti Bibi (2)this suit воша not 
aueceed, evenif by the admission of further 
evidente the plaintiff was to secure a finding 
that the property in suit was after all 
aneesiral although the plaintiff had allowed 
it to be sold as non ancestral, This appeal 
fails and we dismiss it aesordingly with 
costs, 

м, Н. W. С. А, 
i i Appeal dismissed, 
‚ (1) 28 А, 278; A. W, N. (1908) 8; 8 A. L, J. 140. 
_ (2).67 Ind. Cas. 931; 42 A. 58; 17 A. L, J. 989, 


, LAHORE HIGH OOURT. 
MieogLpLAXEOUS SECOND Civit, APPELL 
: No, 1089 о> 1919. 
October 8, 1919, 

Present 1—Mr, Justice Martineau. 
JAGAT SINGH AND ANOTRER— DEFENDANTS 
‘ — APPELLANTS 

+ Yer8us 
SUNDAR SINGH-—PLAINTIFF— 
— RESPONDENT, 


Guardians and Wards Act (VIII of 1890), s, 41 (2) 
Guardian, discharge of—Essential of valid discharge. 


' In the absence of an express order discharging 
him, the guardian of a minor із not relieved of 
his liability to render accounts, An order that 
nothing is due from the guardian according to the 
account filed by him does not operate as a discharge. 


' Missellaneous second appeal from an order 
öf the Additional District Judge, Lahore, 
dated the 3rd January 1919, reversing that 
of the Senior Subordinate Judge, First Class, 
‘Lahore, dated the 15th August 1918, 

Mr. О. Н. Ceréel, for the Appellants. 

Mr. . Ganpat Rai, for the Respondent, 

JUDGMENT,—One Gurdit Singh was 
appointed by the Oourt to be the guardian 
of the ' plaintiff, He died in 1913. 
The plaintiff who eame of age in January 
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1918, has brought the present suit against 
Gurdit Singh's son and hia suraty to 
recover Rs, 1,188-13-0 whieh he alleges to 
hava b3en due to him from Gardit Singh. 
The Subordinate Judge held that Gurdit 
Singh had bsen discharged under 
sestion 41 (4) of the Guardians and Wards 
Act by an order passed by him on the 9th 
April 1918, and that the suit was, therefore, 
not maintainable. Ths D’striet Judge on 
appeal has differed from the view taken by 
the Subordinate Judge and has remanded 
the вазе for disposal of the other issues, 

The ovly question is, whether Gurdit 

Singh was discharged by the order of the 
9th April 1918, As the learned Distriet 
Judge points out, it is difficult to see how 
the order eould be regarded as one dissharg: 
ing Gurdit Singh when the latter had died 
some years before it was passed. Farther, 
it has been held in Amar Nath v. Raghpat 
Rai (1) thata guardian is not relieved of his 
liability to render aesounts unless there 
is ар expreas order dissharging him, In the 
present case it does not appear that there 
was citheran express or an implied order 
disehargiag Gurdit Singh. What the Subor- 
dinate Judge said in the order of the 9th 
Apri] 1918 was- that nothing was due 
from Gurdit Singh according to the 
account filed by him, but he did not say that he 
accepted the account as correct. 
' І agree, therefore, with the lower Appel. 
Court that Gurdit Singh was not 
dissharged, апа I dismiss: the ‘appeal with 
costa, 


№, 0, А. 


Appeal dismissed. 


*(1) 41 Ind. Cas, 344; 25 P. R. 1918; 78 P, W. R. 


1917; 108 P, 1, R, 19)7. > 
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^: "BOMBAY HIGH COURT. ` 
Oxtainat Отти, Јовівр cros Aprea No, 158 
| : or 1921. 
‘ February 27, 1922. 
Preténi i—Sir Norman Maslecd, Kr., Chief 
-~ * Jnatise, and Mr, Justice Coyajee. 
DAYARAM PREMJI—Dazrexpaat No, 1 
—~APEELLANT 
ш ter gus 
BECHARDAS DOONGERSEY— 
: RESPONDENT. 

Transfer of Property Act (1V of 1882), s, 6 ‘a)— 
Release of reversionary rights in favour of widow in 
POPE TUR arrangement -—Esloppel-— Costs-— 

.ppeat. 


A relinquishment deed, which purports to be a 
trangfer-of reversionary rights, in favour of a widow 
in possession ef her deceased husband’s estate by the 
brother of her husband, is against the provisions of 
section 6 (а), of the Transfer of Froperty Act, and, 
therefore, cannot vest an absolute estate in the 
widow, Such a relinquishment deed is not a family 
arrangement, and nor would it operate asan estoppel, 
inasmuch as if she alienated the property in her life- 
time, she, being in possession as a widow, could 
dispose of it inany event, while an estoppel could 
only take effect if she purported to deal with the 
property relying upon the deed of relinquishment. 

The question of costs cannot form the subject- 
watter of an appeal by itself unless some important 
principle is involved, but where an appeal is heard 
on а merits, it 38 open to the Court of Appeal to 
consider the. question of costs. 

Apreal from tke dec’sion of Mr, Justice 
. Кері. 
- Messrs. Desai and Kanio, for the Appellant. 
. Mr, Jinnah, {сг the Respondent. 


JUDGMENT,—The plaintiff, who died 
pending the hearing of tke evit, elaimed to 
set aside a dosnment cxcented by him on tke 
6th November 1917, by which he puipotid 
Чо releace all bis mgbts as a reversioner in 
the estate of his deccased brother Virj‘, 
in favcur of his widow Sunderabai. Real- 
‘ly, the dósument of the Eth November 1917 
transgressed agairet the provisions of section 
6 (а) of the Transfer of Property Aet, and, 
therefo e, could nct take effest ав vesting in 
the widow the absolute estate in the property 
left by her husband. She might have дїн. 
pcsed of the immoveable property іп her 
lifetime, bit вре had not*dune tc, and, 
therefore, of her cea h,thee proper’y would 
go to her nesrest reversioner. However, 
Sanderatai mede a Will apparently thinking 
that ste was absclutely entitled іо her 
husbard's es'ate, and Бег executor, the first 
defendant, resists the plaintiff's claim, 
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It was first suggested that the teansaetion 
evidenced by fhe relinquishment desd of 
6th November 1917 was a family arrange- 
ment, and, therefore, should ba given affect 
to. But on reading that document it will 
be slearly seen that it purports ie be a 
transfer of Mulji’s right as a ‘reversionary 
heir in the estate of his deeeased brother, 

Then the first defendant objested to tha 
plaintiffs suit on the ground of estoppel. 
It is diffiavl| to cee how there сопа be 
any estoppel, as that estoppel sould only 
take effeot, if Sunderabai in her lifetime, 
relying upon the relinquishment desd, pur- 
ported to dsal with the property, which 
she воша have done in any event and, there- 
fore, the r«linquishment deed sould have 
had no effec} with regard to any alienations 
she might have made in her lifetime. 
Bat as she possessed the property in fact, 
thera is nothing on which the estoppal 
sould aet, and on ber death 16 went in the 
ordinary equrse of law to the reversioner. 
The appeal, therefore, must be dismissed wi'h 
edsts, 

Bat the appellants objest to the order 
made in the lower Court directing the firat 
defendant, as executor of Sunderebsi, to 
pay the plaintiff's cosi's of tha suit, That 
сла not form the subject-matter of an 
appeal by iteelf, unless it sould be said that: 
eome important principle was involved, 
Bat row аз we ara hearing ths appaal on 
its merits it is open to us to consider 
whether it is right in a snit of this charaeter. 
that the plaintif should get his costs from 
ihe fiis! defendant, He elaimed far more 
than what he was entitled to, and als» made 
allegations in the plaint that by some means 
or other ke was wrongfully inducad to relin- 
quish his reversionary rights, and considering 
that he was responsible for all the troubles 
which have arisen, we certainly thick it is 
not jaet to make thé first defendant pay the 
plaintiff's возів ‘of the gnit, The order of 
the lower Conr will be varied by diresting 
that as between the plaintiff and the fist 
dı fondant each party is to реу his owa costs, 
The sppellin’s will pay the costs of the 
appeal. 


. 5D . Appeal dismissed. 


. 
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LAHORE HIGH COURT. 
Frest Civit Apegat No 3336 or 1916. 
March 13, 1921, И: 
Present :—Mr. Justise Leslie-Jones aud 
Mr. Justice. Broadway. К 
LAOHHMAN SINGH. Aun orarrs— 
PLAINTIFRS-— APPELLANTS 
versus ^ . 
PARTAP SINGH. An» OTHERS—DEFENDANTA 


я ~~ RESPONDENTS, 
Custom—Succession—Hindu Sikh Jat, marriuge of, 
with Muslim convert to Sikhism —Collaterals, acquies- 
cence of—Gon born of marriage— Legitimacy, 


K. S, a Sikh landed proprietor, with the full con. 
sent of all his collaterals contracted a chadar andazi 


according to Hindu doctrines with a woman of the - 


Arain caste, who had previously been converted to 
Sikhism : а son, P. 8., was born of this marriage and 
was acknowledged by the near collaterals of К, S. 
: ав the laiter's legitimate son: after the death of K. S. 
his near collaterals brought the present suit for 
possession of his estate on the ground that P. S. was 
not his legitimate son: 

Held, that the suit must fail, as the plaintiffs were 
not competent to deny the legitimacy of K.S, 


Firat appeal froma desree of the Senior 
Subordinate Judge, Montgomery, dated the 
31st October 1916. { 


Messrs, Aziz Ahmad and Muhammad Raf, 
for tbe Appellants, 

Bakhshi. Tek Ohand and Lala Amar Nath 
Ohopra, for the Respondente. 


JUDGMENT.—Ozae Kahan Singht, who 
was owner of land both in the Lahore and 
Montgomery Distristr, had.msrried two wives 
but, had no is:ue. He was persuaded that if 
he married а Muhammadan woman she eould 
bear him a son and he, therefore, took unto 
bimself sn Arain woman ramed Musammat 
Jawai who bore him a son named, Partap 
Singh in 1892, 1n 1903 Kahan Singh gifted 
his propertey in the Montgomery Distriet to 
Partap Singh who obtained mutation in 
September 180+, and after the death of Kahan 
Singh in Jannary 1905 Partap Singh obtained 
mutation of the Lahore land el:o as his 
-father’s heir. . 

The present suit is by a rcumber of near 
collaterals, all of whom are dessendanis. of 
the father of Kahan Singh, and they slaim 
the land gifted to and inherited by Partap 
Singh on the grounds that Kahan Singh was 
not sompetent to alienate his land by gift in 
ihe preeenee of his sollaterals and that 
Partap Singh is not his lawful heir, 
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It was pleaded inter alia that Musammat 
Jawai having been previously converted to 
Sikhism was married to Kahan Singh by 
Sikh ritas ; and if these fasts are established, 
there can be no doubt that’Partap Singh ia 
the legitimate son of Kahan Singh, vide 
Dalip Kaur v. Fatti (1). Although, however, 
issues were framed on the two questions of 
conversion and marriage, ‘the Subordinate 
Judge did not deside them but dismissed the 
suit on the ground that, although the parties 
were governed by eustom the plaintiffs wera 
precluded from maintaining” their aetion by 
reaeon of tha eonsent of their ancestors which 
had not been shown to. be eollosiva or 
wrongful, 

Exhibit D I is an agreement, dated the 
22nd April 1889 in whieh Kahan Singh 
recited the history of his married lifa and 
explained how all his near collaterals bad 
agreed to his marriage with Mussammot Jawai 
and how with their permission he had 
performsd with her the chadar andasi 
aeremony in aceordanse with Hindu dostrines. 
This agreement, as ia not denied, was signed 
by Li: brother Daya Singh, by Jhanda Singh 
and Sadda Siagh sonsof Daya Singh whoare 
now defendants Nos, 2 and 3,by Chattar Singh, 
his nephew, since decaased, and by Jaimal 
Singh and Buta Singh, sons of Chattar Singh 
who are now defendants Nos, 4and 5. Subie- 
qasnily oa the 16th Ostober 18-3 а farther 
agreement wa; exesnted by the said Jaimal 
Singh in whiek he recited the fact that with the 
eonsent of collaterals Kahan Singh had married 
Musammat Jawai by chadar andazi and that 
the child born of their union was formally 
asknowledged as his law?ul son. He went on 
to say that he would treat: Partap Singh or 
any other male ehild lawfully born thereafter 
from the womb of Musammat Jawai аз 
having been bora of the Sikh woman snd 


, would not bring any elaim in respect of the 


property left by the said Kahan Sipgh. Thia 
dosument (Exhibit D-IV) was registerad. 


. There is another similar dosumont (Exhibit D 


III) dated the 17ch Apgast 1593: exaouted 
by Daya Singh and Buta Singh аз well as 
by Jaimal Singh. . 


Subssquenilg after thedeath of Каһап Singh, 
defendants Nos. 2 to 5 allowed Partap Singh 


Н 
t 


(1-18 Ind. Cag. 930: 99 P, R, 1913; 41 
1919; 120P. L. R. 192, . s 
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io redeem from them land which had been 
mortgaged by Kahan Singh. 

Nevertheless in 1914 defendants Nos, 2 to 
5 instituted a suit for possession of the very 
]and which is now indispute. That suit was 
dismissed in default as the plaintiffs absented 
themselves for the obvious reason that in the 
faee. of their previous agreements they had no 
hopes of suceess. ` ` 

The present plaintiffs are all sons and 
grandsons of defendants Nos. 2 to 5, and 
Counsel who has appeared for them before 
us has not ‘even attempted to show that the 
aeta of their ancestors were collusive or 
improper, Indeed there appeara to be no 
doubt that they made a perfectly genuine 
agreement with Kahan Singh that he might 
marry Musammat Jawai and that they 
wou'd'recognise his offspring from her as 
legitimate. 
- Counsel for the appellants has argued that 
the question of legitimacy is ong of law and 
that for that reason the plaintiffs appellants 
cannot be estopped from urging that Partap 
Singh is not legitimate. The answer is 
that defendants Nos. 2 to 5 and 
their fathers did much more then 
acknowledge that Partap Singh was legiti 
mate and thet by their agreement to re 
cognise Musammat Jawai asa lawful wife, 
they altered the whole sourse of the lives 
of both Kaban Singh and Musammat Jawai. 
There is no reason to suppo:e that Musimmat 
Jawai or her parents would have consented 
to her living with Kahan Singh exsept as 
& recognised wife and if she did not go 
to him as sush Partap Singh would never 
have bsen born. Similarly if Kahan Singh 
had not been sssured by his near relatives that 
they. would recognise Musammct Jawai as his 
wife, it would have b:en open to him in order 
_to веба коп фо marry somé other woman 
^to" whom no objection could possibly be 
raised. The agreement (Hxhibit D.I) whieh, 
as already stated, is signed by all near 
relatives, shows that he was а partisular 
man who was поё, prepared to enter on 
a union whish would be considered as ir- 
.regular bnt that he had a strong désire to 
obtain а son, and the presumption is that 
he would have done all that lay in 
his power to satisfy his wish. By their 
asticn bis relatives left him io live and 
die inthe bel of that his wish had been 
satisfied, Counsel for the, appellants has 


referred us to Tek Ohand v. Gopal Devi (2). 
As already pointed ont, weare not dealing 
here with mere representations in law, and 
one of tha Judges who was a party to that 
ruling wasalso a party to Civil Appeal No, 
1894 of 1913 (unpublished) whieh із quoted 
at length and with approval in Chuhar v. Jas 
Kaur (3) aruling which is very pertinent 
in the present sase. 

We have no hesitation in holding that 
the plaintiffs appellants are not competent to 
deny the legitimaey of Partap Singh, and 
we, therefore, dismiss their appeal with 
sosis. 

її, 0. A. 

Appeal dismissed, 


(2) 13 Ind, Cas, 482; 46 P. R. 1912; 127 P. L. В. 
1912; 180 P. W. В. 1912. 

e 41 Ind, Oas, 927; 69 P. R. 1917; 108 P. W. В, 
1917, 


BOMBAY HIGH OOURT. . 
Ов:етмАт, Сту, Jurisprcr.ox APPEAL No, 88 
or 1921. 

February 27, 1922. 
Present:—Sir Norman Macleod, Kr, 
Chief Justise, and Mr. Justise Coyajee. 
HIRALAL D. NANAVATI— DEFENDANT 
— APPELLANT 

varsus | 
KASTURBHAI MANIBHAI NAGARSETH 


AND OT4E*S —PLAINTIFFI— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 110— 
Appeal to Privy  Cowncil— Suit to eject tenant of 
house —Value of suit, method of computing. 


The value ofa suit, forthe purposes of an appeal 
to His Majesty in Council to eject a tenant from 
premises occupied by him, is the monthly rent of the 
premises capitalised at 20 years’ purchase, i 

- Petition for в sertificate to appeal to the 
King in Counsil. 

Mr. Jinnah, for the Appellant. 

Sir Thomas Sirangman, Advooate-General, 
for the Respondents, 

JUDGMENT,—We think. that in this oase 
a certifisate to appeal to His Majesty’s 
Privy Counsil must, be granted; The 
plaiatiffs seek to ejeot their tenant in order 
that they may cceupy the premises them- 
zelver, while the tenant seeks the pro- 
tection of the Bom"oy Rent’ Aet, The 
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deeree, therefore, ellowing possersion of the 
tenaney involves directly a claim or question 
to or respesting property over Rs. 10,000, 
a8 the monthly rant of the premises is Rs. 275 
and capitalised at twenty years purehase 
the value of the property will b3 over 
Rs. 10,000, 

Costs to be sosts in the appeal. 

Ww,0,À. — Rule made absolute. 


LAHORE HIGH COURT, 

Sgonn Отуп, Apezat No. 1337 or 1918. 
December 20, 1921. 

Present 1—Mr. Justice Scott-Smith and 
Mr. Justiee Harrison. 

ABDUL SAMAD ~ DEzFENDANT— 
APPELLANT 
versus 
Tut MUNICIPAL OOMMITTEE, DELHI — 
PLLINTIFE— REEPONDENT, 

Transfer ot Property Act (IV of 1882), s. J00— 
Charge on immoveable property when created by docu. 
ment—Limitation Act (IX of 1908), Sch. I, Arts. 182, 
116, applicability of—Construction of document — 
“Amla,” meaning of. 


For a document to create a charge on immove- 
able property under section 100, Transfer of Prop- 
erty Act, it must be a document that creates such 
charge immediately on its execution and not one 
that merely creates a charge that operates at some 
future time. | p. #40, col. 1.] 

Madho Misser v Bidh Binaik Upadhya, 140. 68717 
Ind Dec (х. в! 456, relied upon. 

Article 182, Schedule Ito the Limitation Act, is 
wide enough. to apply to all cases where there is сап 
effective and binding charge upon immoveable prop- 
erty whether created under the Transfer of Property 
Act or otherwise. Гр. 940, col. 1.] 

Fazul Nishan v. Muhammadji, 
relied upon. 

Where the arrears of rent of a plot of land leased 
to the defendant were to be recovered from the “amla” 
standing on the plot: 

Held, that the word “amla” was intended to mean the 
actual building or superstructure on the land and not 
merely the materials, Гр. 040, col. 1.] . 

Fazul Nishan v. Muhammadji, 88 P. R. 1897, 
followed. 

Obiter.—A. suit to recover rent reserved by a 
registered instrument is governed by Article 116 of 
Schedule I of the Limitation Act. 


Sesorfl appeal from в deeree of the Dia. 
triot Judge, Delhi, dated the 27th Maroh 


88 P. R. 1897, 


OASES, 


1918, affirming that of the Saborlini'e 
Judge, Second Olass, Delhi, daisd the 17th. 
December 1917, 

Pandit Aso 
Appellant, 

Mr. Raj Narain and Kanwar Dalip Singh, 
for the Respondents. 

JUDGMENT.—In the suit ont of whieh 
the pressnt sesond appeal arise» the Mani- 
віра] Committee, Delhi, plaintiff, sued -Abdul 
Samad, defendant-appellant, for recovery of 
Hs. 1,499.15 6 on assouut of rent resover- 
able from eertain amla standing upon а 
spesified plot of land, and in sase the whole 
amount could not be resovered from the 
said amla, it was prayed that the balance 
might be recovered from the person and 
other proper:y of the defendant. The lower 
Appellate Court has held that the plaintiff, 
under the terms of the kabuligat, Exhibit P-2, 
had в charge upon the supersirusture on 
ihe land and.that, therefore, Artiele 132 of 
the Limitation Act applied as regards the 
claim against that property. It further held 
that as the kabuliyat was a registered doeu- 
men‘, Ártiele 116 of the Limitation Act 
applied so far as the elaim was against. the 
person and other property of the defendant. 
It ascordingly deereei the plaintifi’s slaim, 
and the defendant has filed a sesond appeal 
to this Court. 

The brief fasts are as follows: ~The land 
жаз originally leased along with other land 
by the Municipal Committee to one Muham. 
mad Ishaq. The latter. transferred hig 
rights in the plot in dispute to Nanak Chand 
and Jhabban Lal who themselves attorned 
to the Committee by the kabuliyad of tha 11th 
January 1905. This kabu'ipat provides for 
the payment of rent amounting to Ry. 20 8.0 
per mensem, and the 5th olause. sontains the 
words ba adm айа? amla maujuda upar arazi 
ser-kiraya se Oommittes ko wasul harng'ta kull 
ikktiar hoga. Pandit Sheo Narain who 
appeared on behalf of the appellant argued 
that the word amla meant the materials of 
the building on the land leised and not the 
aatual buildir g or supersirusture itself. Woe 
have consulted three distionaties in order. 
to find out what the meaning* of this word 
“amlı” is. In Fallon’s Hindustani Dic- 
tionary it is said to mean materials; in 
Platte’ Hindustani Dictionary and Staingass’ 
Persian-English Distionary the meaning is 
given as premises, building or materials of 
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a dilapidated house. The 4th slause of the 
habuliyat gives the lessees authority to mort. 
gage or sell the amla standing on the land 
subjest to the other eonditiona of the deed. 
We think it is clear from this and from the 
other elauses of the deed that the word 
ата" was intended ёо mean the aetual 
building or superstrusture on the land and 
not merely the materials, 
. The next argument of Pandit Sheo Narain 
was that no sharge upon the building ean 
be said to have been created within the 
meaning of seetion 100 of the Transfer of 
Property Act. In Modho Miser v. Stdh 
Binoik Upodhyx (1) it was held that fora 
dcoament to ereate a sharge on immoveable 
property under seetion 100 of the Transfer 
of Property Aet, it, must bs a document that 
ereates such eharge immediately on its exe- 
ention, and not one that merely areates a 
eharge that operates at some future time. 
Again, in Gour’s Transfer of Property Ast, 
4th Edition, at pages 1255.56 it ie anid: 
“Where a sharge is ereated by a doqament 
it must ре в doeument that ereates such 
éharge immediately on its execution and 
whieb, therefore, does not operate only as a 
charge at' some future time, sueh as in 
the event of non-payment of money sesured 
by it,—the latter being the possibility of а 
'eharge' ultimately arising on the land, 
not aeharge’ within the meaning of the 
section," It wes not seriously sontended 
by Mr. Raj Narain on behalf of the res. 
pondent that a eharge was immediately 
ereated by the kabultyat, and in our opinion 
it is elear that no charge was so sreated 
within the mdaning of sestion 100 of the 
Transfer of Property Ас" Artisle 132 of 
the Limitation Ast is wide enougb, however, 
to apply to all eases where there is an 
effeetive and binding eharge upon immove., 
able property whether sereated under the 
Transfer of Property Aet or other wise, What 
was done in this case was, to make the 
building for the time being liable for any 
unpaid rent; in other words, the building 
was hypotheeated for the due payment of the 
rent. In Farul Nishan v. Muhammadji (2), 
“quoted in its, judgment by the lower Appel. 
late Court, it was held that whece property 
was bypotheoated by a guardian appointed 


1) 146, 687; 7 Ind; Deo. (х. в.) 456, 
(2) 88 P, R. 1897, 


under the Guardians and Wards, ‘Act, for 
the due performanse of his duty, Artisle 
182 of the Limitation Ast was applicable, 
We, therefore, agree with the lower Appel. 
late Oourt that the building standing, on 
tha land was hypothdsated for the due pay- 
ment of the rant. 

Another argument put forward by Pangit 
Sheo Narain was that evan if it be son: 
sidered that the building was sharged with 
the paymant cf the rant, still the right of 
residenee was noi so charged and the baild- 
ing sonld not be sold as & whole, and that 
if 15 ware sold for paymant of tha rent, the 
pu:ehaser would пата to remove the matr- 
iale. He argaes, therefore, thai what was 
really charged was the materisle, in other 
words, moveible properly. Wa sannot assept 
this argiment. It may Ыз that Шэ par. 
ehaser would have to rsmove tha materials, . 
but the building itself was charged and ws 
are, therefore, slear that under the habuliyat 
the Munisipal Committea had a charge on 
the immoveable proporty and ‘that Article 
132 of the Limitation Act is applicable. 

Anothe: point was whathar the kaouliyit 
baing a registered one, a suit to recover 
rent would b3 governed by Artisle 115 or 
116 of the Limitation Ach. Pandit Shao 
Narain points oat that the Allahabad H gh 
Court has held that suit; for ‘топі are 
governed by Artiele 110 of the Limitation 
Act evan if the deed of rent isa registered 
one. Hs admits, howsver, that the other 
High Courts have held that in sucha вазе 
Avtiele 115 is a»pligable. In our opiai^n 
Artisle 116 is aoplicabla ay held b; the 
lowsr Appollate Ooart, bat the matter is 
nst really of mash importance аз the parties 
aimit that the who!e amount of tha rant 
dseread haz alrealy bgu pa'd into Ooart 
and the nesassity to realiz) any part of it 
from the person or other ргорагфу of the 
defendant will not arise. 

Аз we have held that the 12 year rule 
aoplise, it is nos пэзэв:ату for us *to 0153235 
the question of appropriation of payments, 
The plaintiff has delustsd from its slain 
the sum of Rs. 837 whish was dus from 
it to the detendant and has only elaimei'the 
balance, : 

The appeal fails and is dismissel with 
odsts. 

N К, е 
Appeal" dismissed, 
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BOMBAY HIGH COURT. 
Szcoxp Civin Appean No. 280 cor 1921. 
January 20, 1922, 

Present; —Sir Norman Mac'eod, Kr., 
Chief Justise, and Mr. Juktica Cogajee. 
POONA CHITRaSHALA STEAM PRESS 
—PL£AIWIIFF8— ÁPPELL.NTS 
versus 
GAJANAN INDUSTRIAL AND 


TRADING Co,—DzrzxpaNT— RESPONDENT, 
Promissory-note signed by member of Company— 
Company, liability of. 


A promissory-note was written on paper on which 
was printed the name' of a Company, and there was 
in addition on the paper a rubber stamp impression 
of the Company; the note was passed in lieu of the 
balance due on account of certain machinery pur- 
chased for the Company, and was signed “T. N. Joshi 
for Joshi Patwardhan & Co, Secretaries, Treasurers 
and Agents”: 

Held, that the promissory-note was drawn on 
behalf of the Company, and that the Company was 
liable for the amount thereof. 


Sesond appeal from the decision of the Firat 
Olass Subordinate Judge, A. P. at Satara, in 
Appeal No, 387 of 1919 confirming the deeree 
passed by the Subordinate Judge at Wai, in 
Civil 8016 No, 169 of 1917. 

Mr. Pendre, (with him Mr. Н. G. Kulkarni), 
for ‘the Appellantsa, 

Mr. К. В. Kelkar, for tke Respondents, 


JUDGMENT.—The plaintiffs sued tore- 
cover Hs. 2,575-1-0, the balance still dus on 
a promisscry-note paseed by the defendant 
Company. Both the lower Courts have ra- 
jeeted the claim on the ground that the 
promiesory-note signed by T. N, Joshi for 
Joshi; Patwardhan and Company, Szcretaries, 
Treasurers and Agents, does not come within 
the provisions of section 72 of the Indian 
Companies Aot, 1882, whiah was the Aot 
prevailing when the note was passed. The 
Appellate Court has found that Т. N. 
Joshi had implisd authority to sign the 
promissory-note on bekalf of the Company 
as against third parties, and there вап be no 
doubt on the evidense that the Seeretaries, 
Treasurers and Agents, would be the persons 
to sign documents of this sharacter in 
accordance with the Artioles of Asscciation, 
and the terms of their cmployment; and 
whatever private arrangement there may 
have been between Joshi and the Company, 
with regard to the machinery in respect of 
which this -promiseory-nb‘e was passed, that 
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would not affect the rights of - third parties, 
The only question is whether it ean be 
said that this promiscory-note has been drawa 
on behalf of: the Company, and for that 
purpose we must look at the contents of 
the note, and we find there is at the top of 
the note the heading “The Gajanan 
Industrial and Trading Company, Limitted, 
Wai", and there is a rubber rtamp, which 
was evidently used as the stamp of the 
Company in addition. There can be ro 
doubt then that the Ssoretaries, Treaeurars 
and Agents signed the  promissory.note on 
behalf of the Company, and there is no 
reason for dismissing the claim, because the 
stamp appearsat the top of the paper, instead 
of beneath the signature, The Company 
ucdoubtedly purchessd the machinery, used 
the machinery, and was liable to pay for 
the machinery. Ifa claim had besn made 
for gocds sold and delivered there sould be 
no answer. 16 seems to ов that the defense 
is & most dishonest one. At the most it 
was, as the learned Judge below pointed 
ouf, а teehnieal defense, aud consegusntly 
neither cf the Courts gave the successful 
defendants their eosts. We think there 
should be a deeree for the amount of the 
promissory-note in addition to the amount 
of Hs. 83 6.0 with interest at the 3$ pər 
sent, from the date of the'note until judg- 
ment, with sosts throughont, and interest 
at six per cant. on the amount of tho note 
till payment, 
W. б, А, 
Decree varied, 


LAHORE HIGH COURT. 
Bxcoxp Civit Appeau No. 1500 o 1917, : 
‚ May 12; 1921. 
Present Мі. Jastise Abdul Raoof 
and Mr, Justico Harrison, 
AMAR OHAND лир oraERs—Darenpaxts 
Я —APPELLANTS 
versus ° 
RAM RAKHA—Prarerivy—Responpent. 
Possession, suit» for—Dejendant alleging sale—Sale 
found to be invalid-A Tile and ownership, proof of, 


942 


. AMAR OHAXD U, RAM RAKHA, 
' Plaintiff sued to recover possession of land from 
defendants whom he described as trespassers; the 
defendants in reply asserted title under a deed of 
sale in their favour executed by the plaintiff's guardian 
during his minority; plaintiff impugned the sale, 
and it was found that ib was not for his benefit and 
was, therefore, not binding on him : 

Held, that the defendants having failed to prove 
title, plaintiff should succeed without being asked to 
prove his own title to ownership. (p. 943, col. 1.] 

Ghulam Muhammad v. Latif Ahmad Khan, 14 Ind. 
Cas, 496; 17 Р. В. 1912; 66 P. W. В. 1912; 88 P. L. В, 
1912, Abdul Hamid v. Sarbuland Khan, 18 P. R. 
1902; 137 P, L, R. 1902, referred to. 

Second appeal from the deeree of the 
District Judge, Hoshiarpur, dated the lith 
January 1917, varying that of the Munsif, 
First Olase, Garhshankar, Distriet Hoshiar- 
pur, dated the 24th March 1917. 

Bakhshi Tek Chand and Lala Mehr Ohand, 
Mahajan, forthe Appellants. 

Lala Fakir Ohand, for tha Respondent. 

JUDGMENT.—The following pedigree 
table is of arsistance in understanding the 
facts of this ease :— 


HAR CHARAN MAL 
ee 





a [ 
Pirthi Mal. Shibbu Mal Phalla Mal 
E | | Y : 
Churanji. Ram Rakha, 
plaintiff, 

E r 
‚„ t 

` Варо, Bhag, 

doad, dead, 


Бї Mal being childless is said to have 
adopted Ram Rakha, the younger minor son 
of his brother Shibbu Mal. He died in 1902 
leaving the property in dispute, whieh he had 
purchased before the alleged adoption in 
Ostober 1894, In 1905 Shibbu Mal, the 
real father of Ram Rakha, purporting to act 
as his guardian sold the property for Rs. 66 
to Ganda Mal, father of the defendants. The 
dead resited the factum of adoption and the 
title of the vendor rested on this fact. 
"When he attained ‘majority, Ram Rakha 
brought a suit, against the representatives of 
"е vendes degsribing them as trespassers, 
who had bean in possession Por some five 
years, and againstthem he claimed possession, 
тре form of the stit is, we think, of aonsider- 
able importanee; The plaint did not mention 
jhe deed of sale nor was athe suit one to 
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impugn it as not binding on the" plaintiff. 
The defendants replied urging the sale and 
also attacking the adoption, The finding 
was that the rale was not for the benefit of 
the minor, but that thera had been no 
valid adoption, and; therefore, the plaintiff 
was given a desree for one-fourth of the prop- 
erty only. 

On appeal the Distrist Judge held that, 
whether the adoption was good or bad, tha 
defendants, who derived title from tha 
plaintiff, could поё impugn it after accept- 
ing that adoption at the time of purshasing 
the land, and the plaintiff was, therefor, 
given a deeree for po«session of the whole, 

The vendees present this second appeal and 
urge that the case is governed by Ghulam 
Muhammad v. Latif Ahmad Khan(1), that there 
is no question of estoppel, legal or equitable, 
and that they аге fully justified in question. 
ivg the vendor’s title. 

We have to see whether Ghulam Muhammad 
v. Latif Ahmad Khan(1) governsthe case and, if 
not, whether the sale was, asa matter of fact; 
for the benefit of the minor. In that ease it 
was held that a mortgagee in a suit by minor 
sons for possetsion of the mortgaged property 
on the ground that the mortgage was not for 
their benefit, san question the title of the 
mortgagor in so far as to assert that there 
were others entitled toa share. The cases 
are very similar. There is, however, an all 
important distinction whieh, in our opinion, 
wholly differentiatas this case from the 
ruling duoted. There the plaintiffa sued for 
possession on the ground that the mort. 
gage was not for their benefit, that is to 
say, they made the mortgage an essential 
portion of the foundation of their case and 
then proeeaded to attaek it and it was pointed 
out by the learned Judge that they sould not 
both approbats and reprobate the mortgage, 
and sould not show that it was wholly void 
and inoperative as against them, and, at the 
same time, rely on the osntenta of the 
document in order to put the defendants оці 
of Oourt. This is not what has happaned 
here. The plaintiff sued for possession 
against a trespasser, The defendants re- 
plied that they were not trespassera but had 
asquired a good title by sale. This sale, on 
which they relied, was then impugned by the 


(1) 14 Ind. Cas. 495; 17 P, B. 1912% 669P. W, B, 
1912; 88 P, І, В, 1912, ° . 
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plaintiff ата, shown поб to be binding on him 
inasmuch as 16 was not for his benefit. The 
defendants, therefore, were shown to have 
no title and the plaintiff was entitled to 
Bueceed, as a matter of right, without having 
to prove his own title. He had been in 
possession up till the time of sale, 2 5, 1905. 
The defendants had then oecupied the land 
and he brought a suit against them within 12 
years. Section 9 of theSpeoifia Relief Act as 
explained in Abdul Hamid v. Sarbuland Khan 
(2) does, not take away hia remedy and was 
not intended to do so. Lt is urged by Counsel 
for the appellant that this is tantamount to 
allowing the plaintiff to present a new ease on 
second appeal but the resord of the original 
Court shows thab this was the position taken 
up frcm the beginning. It is true that the 


contest subsequently centred round the ques- 


tion of adoption, but this cannot alter the 
fact that originally the plaintiff sued to eject 
the trespassers, and, as soon as it was shown 


that the trespassers’ title was bad and they. 


were nothing but trespassers, he was 
entitled to his relief and the question cf the 
adoption should rot have arisen, The 
distinetiin may be somewhat technical but. 
nonetheless it is а very real distinction. 
We are, therefore, 
question of adoption did not arise and that 
the. question of estoppel and the applicability 


of Qhulum Muhammad v, Latif Ahmad Кат 


(1) did not arise either. Аввзоп asthe plaintiff 


showed that the defendants’ title was bad he. 


was entitled to his decree on tbe mere groand 
of his previous ownership. To quote from 
Abdul Hamid v. Sarbuland Khan (2) page 
316. "In such a tuit, unless defendant proves 
title, plaintiff should succeed without being 
asked to prove his own title 1з ownership, 
and even if the defendant proves that he 
(plaintiff) has no sush title, seotion 9 of the 
Specific Relief Àsf,. does not expressly take 
away this remedy, and was nof intended to 
do во,” 

It remaing to be seen whether it has been 
shown that the sale was for the benefit of 
the minor. The details of the sale show a 
eurious state of things in that the property 
was purehased by Pirthi Mal for Rs. 115 in 
1894 and sold 11 years later for Rs. 66, No 
explanation has been given of this curious 
fall. Pirthi Mal left a large estate and no 


(2) 78 Р. Е, 1902; 187 P, L, В, 1902, 


of opinion that the 


sort of explanation has been given as to why 
this land should have baen rold, nor hes 
it peen explained how the sale вап possibly 
have benefited the minor. 

On the above findings wa dismiss ihe 
appeal with coste. 

W. С. А, 

Appeal dismissed. 


OALOUTTA HiGH OOURT. 

Озуп, Rote No, 620 or 1922, 
February 1, 1922. 
Present: — Mr. Justice Greavas. 

RAM HARI KAPALI AND OTAERS — 
PLAISTIFF3 — PETITIONERS 

versus . 

ROHINI KANTA CHAKRAVARTY, 
AND 01HeRS—Derenpants— Opposite Parry. 
_ Limitation, Act (IX of 1908), Sch. I, Art. 62—Suit’ 
to recover noney from son of late Pleader received fow 

payment to plaintif—Money received for plaintiffs use 
—Limitation, 


A suit to xecover from the son and legal repre. 
sentative of the’ plaintiffs late Pleader а sum of 
money alleged to have been received by the latter 
out of Court for payment to the plaintiff, falls under 
Article 62 of the Schedule to the Limitation Aot. 
[p. 945, col. 1.] 

Bindraban Behari v. Jamuna Kunwar, 25 А. "55i 
A W. N. 11902) 191, Rao Girraj Singh v. Rani Raghu- 
bir Kunwar, 2 Ind, Oas. 118; 81 A. 429: 6 A. L, J. 667, 
Kalee Kishen Paul v, Juggut Tara, 11 W, В, 76; 2 B. Ln 
В, 139; 1 Ind, Dec. (N. з.) 741, Gurudas Pyne v, Ram 
Narain Sahu, 10 0,860; 111. A, 59; 8 Ind, Jur. 822; 4 
Sar. Р, С. J. 548; 6 Ind. Deo, (х. в.) 676 (P. O,), dis. 
tinguished, 

. Rule against the order of the Munsif, First 
Court, Kishoreganj, exercising the powers of 
a Court of Small Causes, 

FAOTS appear from the judgment. 

Babu Hemendra Kumar Das, for the Peti- 
tioners.—The plaintiffs are petitioners. The 
matter arises out of a suit to resover from 
the defendant as son and le p representa. 
* tive of the plaintiffs late Pleader а oer- 
tain sum of money received by the plaintiff’a 
Pleader ощ of Court for payment to the 
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plaintiff; The facts are shortly thesa: 


Lakshmi Babu, the father of the defendants,: 


died cn the 18th Ostoher 1915 during the 
Puja holidays. .When the Court re- 
Opened in November 1915 the  pelitionera 


made enquiries about their various decrees: 


and came to know that the money received 
‚ру the said Lakshmi Babu on their behalf 
had not been paid to them. The present 
suit was instituted on the 19th November 
1620.. The Pleader was а trustee for hia 
olienis, Therefore, under section 10 cf the 
Limitation Aet there is no period of limi- 
tation for the present suit. Even if it is 
not so the period of limitation would be that 
preseribed by Article 120 of the indian 
Limitation Aet. Article 62 can have no 
application to a suit of the present nature, 
Refers to Bindraban Behari v. Jagmuna Kunwar 
(1). This ease is on all fours with the 
present case. Refers to Bao Girraj Singh 
v. Rant Raghubir Kunwar (2), Kalse Kishen 
‘Poul v. Juggut Tara (3), Gurudas Pyns v, Ram 
Narain Sahu (4). The last: case olearly 
supporta my-eontention, Article 89- of the 
‘Indian Limitation Aot also does not apply to 
the present case, It has been repeatedly 
held in this Court that Article 89 has no 
application to, a suit against a legal repre- 
sentative, Refers to Jhapahanessz Bibse 
v. Bama Sundgri Ohaudhrant (5), Kumeda 
Oharan Bala v. Asutosh Ohottopadhya (6). 
The-Ocurt below relied. upon the ruling 
reported as Lawless v. Oalcutta Landing 
& Shipping: Oo., Ltd. (1). But that was the 
decision of a Single Judge and as pointed 
out by Coxe. Ji, in Jhapajhanessa ‘Bibee v. 
Bama Sundari Ohoaudhrani (5), it has been 
dissented from in subsequent eaces. 

. Babu Annada Oharan Karkoon, for the 
Opposite Party.—Section 10 of the Indian 
Limitation Act does not ‘apply. A Pleader 
ів: not & trustee for his elient. The prop- 
erty does not vest in him for any: specife 


purpose and the present suit is not a suit. 


25 А. 66; A W. N. (1602) 191. 
i 2 Ind, Сая, 118; 81 А, 420: 6 A. D. І, 667, 
` (8) 11 W. E, 16: 2 B. L B, 139; 1 Ind: Dec. (w.s.) 


. 
т 10 C.860; 11 I. A. 59:8 Ind, Jur, 829; 4 Sar, 
© P, O. J. 64876 Ind. Dec. (м. в.) 576 (P. 0.) 


(5) 16 Ind. Cas."414; 16 О. W. N, 1042; 16 C. LJ • 


28e) 16 Ind, Cas. 742; 16 C. L. J, 282; 170. Wy N. 5. 


(7) 9-0. 627; 3 Ind, Dec. (ә s) 958, : - 


for following the trust property.” In Eng. 
land it has been held that а Solicitor is .not, 
as a rule, express trustee for his olient. 
Refers to Watson v. Woodman (8), Light- 
wood's Time-Liimit on Aetions (10 Edi. 
tion) 278.  Article'190 is a residuary Article. 
It вап apply it no other artiele applies. 
The language of Article 62 is clear and 
applies to the facts of the present ease. 
The money was received by Lakshmi Babu 
for the plaintiff's use, The decision in 
Bindraban Behari v. Jamuna Kunwar (1), 
ignores the definition of ‘defendant’ as 
given in the Limitation Act. Refers to 
Mitre’s Law of Limitation (Tagore Law 
Lestures) Volume II, 948, Rustomji'a Law of 
Limitation (2nd Edition) 316. 

Babu Hemenira Kumar Das, replied іп 
brief. ` 

JUDGMENT.—This Role was istusd at 
the instance of the plaintiffs. The suit was 
brought by the plaintiffs to reeover from the 
defendant as son and legal representative 
of the plaintiff.’ laie Pleader а seriain sum 
of money received or alleged to have Lesn' 
received by the plaintiffs’? Pleader.out of 
Ooorb for payment to the plaintiff. The 
learned Sma)l Cause Court Judge states that 
the Pleader, Lakshmi Kanta Chakravarty, 
in Kartio 1319 received Rs. 50 ‘an. acsonnt 


.of a certain deeree and that be also recsived 


in November 1911 and November 1912 cer- 
tain other decretal amounts making a total 
of Ha, 171-86, Хот, it appears that 
Lakshmi Babn died in Kartik 1322 without 
having made over to the plaintiffs these sums 
of money. The present suit was commenced 
on the 19th of November 1920. The suit, 
therefore, is a very belated one, The Jearned 
Small Cause Court. Judge bas stated, 
for the reasons appearing in his judgment, 
ihat.it is barred by limitation. it is to 
attack this finding that the - present appli- 
cation has been made under - sestion 25 of 
the Provincial Small Oause Courts Act. › 

Now, apart from authority, I°shovld have 
thought myself that the Article of the Limi- 
tation Act applicable was Artisle 62, this 
being money received by. the Pleader for 
the plaintiffs’ uee.- I think that that Artiele 
would. Ъз applicable by: virtue of the 
definition of "defendant! іп seetion 2 


` 


Ж | 
(8) (1875) 20 Eq; 721; 461, J. Ch? 61,24 W. R47, 
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clause 4 of the Limitation Act. Воб it is 
Said that*tbe Article aprlicable is 120 and 
that Artiele 62 has no application to the 


facts and siroumstances of this. ease, and I . 


have been referred to theeare of Bindraban 
Behari v, Jamuna Kunwar (1), in support 
of that sontention. Now, there is no doubt 
e that. this case does not support the son- 
tention urged before me. But as the learn. 
6d Small Cause Court Judge points ont, the 
learned Juiges there seem to have taken ro 
account of the definition of defendant ap: 
pearing in sestion 2, clause (4) of the 
Limitation Act, І was also referred to the 
ease of Rao Girraj Singh v. Rant Raghubir 
Kunwar (2) and to the passaga in the judg- 
inevt at page 437%. But that was а ease 
differing in prineipla from the one bafore ma 
aud involying the taking of accounts. Then 
I was further referred to the cise of Kalee 
Kishen Poul v. Juggut Tara (3). Bat that, 
&sappears from the jadgment of the Chief 
Justice, was a сазе of money advanced for 
the general purposes of a .business where an 
gccount had been rendered and not the case, 
as here, of payment of specific sums for a 
specific purpose. Tken, lastiy, 1 was refer. 
red to the Privy Council case of Qurudas 
Pyne v. Ram Narain Sahu (4). Bus there, 
again, it seems to me that the fasts are 
somewhat different. ІЁ оле. looks at the 
facis as atated ' af page 863+ ofthe judgment, 
апа às pointed ont in the judgment, the 
‘Suit was to enforca an equitable‘claim for 
following the prcceeds of timber sold in the 
lands of the defendant These fasta are 
not sush as would bring the decision within 
the facts of the presant case. 1 do not think 
that the matter із entirely frea from doubt. 
But, as already stated, 1 think the limita- 
tion applisabe is that provided by Article 
62, This being во, І donot think that I 
ought to. interfere with the decision of the 
Small: Causes Court Judge in the exercise 
of my discratioa’ under- section 25 of the 
Provincial Small Oause Courts Ast, specia'ly 
having regard to the fast of the belated 
nature of the suit. 

The applioation- accordingly fails and the 
Rule must be diseharged. 1 ‘make no order 
as to coste. 4 : С 

1.0.4. GN. Ky 


*Page of 31 A.~-[Ed. 
[Page of 10 С..- ГЕЯ, 
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LAHORE HIGH COURT, 
O:vit Revision No. 892 or 1919. 
February 24, 1921. 

Fresent: —Mr. Justise Арап! Raoof. 
RALLA RAM —PramT.re —PETITIONRR 
teraus 
Musammat RAJ AND OTEERE— DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, О. IX, 
т. 2—Revision—Remedy, other, open —High Court, 
‘interference by—Process-fee pard late— Dismissal of 
suit—Illegality. 


A High Court generally does nob entertain ап 
application for revision when there is another 
remedy open to a, petitioner, but there is nothing 
in the law which prohibits a High Oourt from 
interfering where grave injustice may have been 
done. Гр: 946, col, 2 ] 

Sheo Prasad Singh v. Kastura Kuar, 10 А, 119; A. 
W. N. (1888) 26: 6 Ind. Dec. (м. в.) 80, Abdul Ghunnt 
v. Kundan Lal, 71 P. В. 1884, Harjas Rai v, Nirmal 
Singh, 86 P. В. 1887, referred to, 


The date of hearing of a suit was 21st October. 
Plaintiff deposited the process-fde on lith October at 
Gujrat. The office did not issue a summons to 
the defendant at Gujranwala on the ground of the 
process-fee being paid very late and on the date of the 


^ hearing the Court dismissed the suit under O, IX, r, 2 


of the Oivil Procedure Code: 

Held, (1) that O. IX, r. 2, Civil Procedure Code, 
had no application іо the suit inasmuch as process- 
fees had been deposited by the plaintiff ; 


(2) that the office acted wrongly in not issuing 
a summons to the defendant on Lith October ; 


(3) that the order dismissing the suit must be set 
aside in revision. 

Petition, under section 44 of Aet VI of 
1918, for revision of the order of tho Mansif, 
First Olass, Gujrat, dated the 21st Ostobar 
1919, 

Mr. Nanak Ohand, for the Petitioner. / 

Mr. Mukand Lal Puri, for the. Respon. 
dents; 

JUDGMENT, —The fasts out of whish 
this petition for revision has arisen may bé 
shorty stated as follows :— ' 

On the 1©%һ July 1919, the petitioner, 
Ralla Ram, filed his suit against Musami 
mat Gur Devi, . She. having died the hames 
of Musammot Bhag, Musammat Raj and 
Musammtt Rukmini were substituted as her 
legal represeutafives. The notice issued to 
Musammat Bhag was returned unserved. On 
the 27th August 1919, tbe Court ordered 

* fresh ргосвав-Ёве to be paid 'and fresh par- 
tienlars of address to be given. The peti: 
tioner put in freshetalb ana on Е Oatober 


9 Р 
948 
кониан DUTTA SUELA t. BURMAT, 


1919 but gave the same address of Musam. 
mat Bhag whieh he had given before. On 
the 21st October 1919 when the ease ваше 
on for hearing, the Court made the follow- 
ing order :-—'"Тће plaintiff with Lala Mul Raj 
Uppal, Pleader, is present. The plaintiff 
deposited the process.fee on the lith Oo- 
tober 1919; As the payment of prosess-fce 
-waa very late, co the summonses were not 
issued, -This suit is pendingin this Court 
from a very long time and has not been 
decided owing to such acts of negligence. 
"Now regligénee of eneh sort sannot be 
. allowed, Therefore, the elaim of tbe plaint- 
if-is dismissed. under О. 1X, rule 2 of 
the Civil каси -Oode."- 

О. TX, .2 provides that where, on 
the day £o вход, it is сопа that the summons 
has not Leen served upon the defendant in 
sontequenee of the failure of the plaintiff 
to pay the Court-fee or. postal ehargea (if any) 
ehargeab!e for ғпэһ serviee, the Court may 
make an order that the .cuit be dismissed. 
In this eso what happened was, that the 
plaintiff did deposit the talbana, but the 
offica did not isrus the tummons. There. 
-fore,.the eate did not come within the law 
laid down in т. 2, · Thé. order, on -the 
fase of it, is bad ahd does not come under 
the specific rulereferred toin the judgment 
of the Court. 

Irrespective of this fact, the judgment 
further i«'not' justified by the circum: 
atances of this ease. The process fes was 
put in on the I!th October 1919 and the 
date fixed for the next hearing was the 
21àt October 1919; затта? Bhag was 
residing at Gujranwala; at any rate, that 
was the address given by the plaintiff, It 
was the duty of the Court to have issued 
the summons to Musammat Bhag. The offiae 

' was not right in refusing to issue the sum- 
mons, Gujranwala is not very far from' 
Guirat where the Oourt gat, There was' 
suffisient time for the service of hummons, 
Güjranwalau is on: the main line of the 

- Railway.. This order. was passed in utter 
disregard of these faota and cannot be allowed 
ю stand, · 

«Mr M. L Puri took a preliminary objecs 
‘tion to the hearing of this revision on the 
· ground that there was anotherremedy provid” 
ed by г. 4.to О. IX which the petitioner ought 
to ‘have sought, and that, because he did 
pot seek that remedy tbis Court ought not 
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to interfere; In support of this nréliminary 
objection he Каз drawn my attention’ to the 
following oases :—Sheo Frasad Singh v. Kas- 
iura Kuar (1), Harjas Rat v. Nirmal Singh 
(2), Abdul Qhunni v. Kundan Lol (3) 
There is no doubt that a High Court gener- 
ally does nob entertain an application for 
revision when there is anotherremedy open - 
to а petitioner. But there is nothing in 
the law “or in these rulings whieh prohibita 
even in 
eases Where’ graye injustice may have bsen 
done. The order impugned in this revi- 
sion eannot be supported upon any ground. 
At first I was inclined to give affect to 
the preliminary objection taken by Mr. 
Mukand Lal, but when I examined the 
facts of the ease more closely, I came 
to the eonslueion that I would be perpatrat- 
ing injustiee in refusing to interfere with 
an order of tbis kind, І 

I accept this petition for revision алі 
set aside the order of the Oourt ` below, 
and remand ‘the case to that Court under 
O.XLI, r. 23 with the direstion that it 
he restored to its original number in tha 
register of pending suits and ‚бз dispcsad, 
of acsording to law. Oosts will abide the 
result. 

Z к, | 

; Petition’ accepted, 3 

a) 10 А, 119; A. w. NO (1888) 36; 6 Ind; Deo, 
(x. в.) 80. 
(2) 36 P. R. 1887. roe 
(3) 71 P. R. 1884, 


4 ї 


.OALOUTIA HIGH COURT. f» 
APPEALS ЕлОМ ÁprPELLATE Deorres Nos- : 
2034 or 1918, 112, 113, 114, 116, · ; 
117 anp 118 or 1919, 
July 5, 1920. ; 
Present : —Sir Asutosh Mookerjee, Krt, — : 
Asting Ohief Justiee and. Justice 
Sir Earnest.Fleichoy, Kr. i 
MOHESH DUTTA SUKLA AND OTSEBRS— . 
PLAINTIFFS-4— ÀPPELLANTS 
versus 
Sheikh НОВМ; AT—DzrespANT— 
RESPONDENT. o 
Bengal Tenancy Act (VIII of 1885), 8, 40 ота 
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mutation of *rent—Rent payable in kind but fixed sum 
of money payable on default—Jurisdiction of Civil 
Courts—Revenue Officer acting without jurisdiction — 
Civil Court, whether can declare order void. 


Where a contract of tenancy provides for the pay- 
ment of rent in kind but there is a further provision 
that on failure of the tenant to pay the rent in 
kind, the same would be leviable at the rate of a 
fixed sum of money, the rent is only‘nominally and 
not in reality payable in kind. In such a case the 
rent cannot be commuted under section 40 of the 
Bengal Tenancy Act. [p. 947, col, 2.] : 

Where the order of & Revenue Officer is made 
without jurisdiction, a Civil Court is competent to 
Geclare it a nullity. [p. 947, col. 2,] 

- Jadu Nath’ Manna v. Pran Krishna Das, 46 Ind. Cas; 
455; 27 О. L. J, 569; 45 0. 769, followed. т 


. Appeals against the decree of the Sub. 
ordinate Judge, Third Court, Mymensingh, 
dated the 5th August 1918, modifying the 
decrees Nos, 2034, 112, 114, 116, 117 and 
118 and dismissing the decree No. 113 
of the Munsif, Additional Court at Iswer- 
gunge, dated the 27th of September 1917. 


:-Babus Dwarka Nath Ohakerbulty and 
Ohander Kant Ghose, for the Appellants. 
Babu Gobind Okandra Roy, for the Re- 


,Bpondent, 
. JUDGMENT. 


Moozerser, Аста, C, J.—These are appeals 
by’ the plaintiffs in suits for recovery of 
the whole value of erops. The tenant-de- 
fendant entered upon the land on the basis 
bf an agreement in the following terms :— 
Ч (Ње defendant) do exesute this kabu- 
üyaí for 8 years from 1310 to 1313 and 
promise to cultivate the land in proper time 
and grow roa paddy, and on ita being ripe, 
Shall thresh out the paddy and after tak. 
ing my share for thelabour shall deliver 
you your share—7 maunds—-every year in 
Pous. If I neglest to deliver paddy then 
I shall pay уоп the price of paddy Rs. 14 
at the rate of Rs. 2 per maund, and 
shall ba liable for damages.” It may be 
a matter forargument, whether this agree- 
ment was in reality a contrast of tenancy 
ог whether the defendant was only a 
labourer who undertook to bring the land 
under cultivation. But we shall assume, 
in favour of the defendant that he was 
& tenant. The question is, whether he 
is liable to, pay rent to ‘the landlord at 
the sontrast rate or at а rate fixed by 

- Ве Revents “Authorities in sommutation 
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prossedings. The Subordinate Judge has 
held in favour of the defendant that he is 
bound to pay reni annually at the som- 
muted rate and he has further expressed 
the opinion that it is not eompatent to 
the Civil Court to eonsider the legality 
of the order made by the Revenue Officer, 
We are of opinion that the view taken 
by the Subordinate Judge cannot be sup. 
ported. | ` 


An order for eommutation of rent can 
be made only under section’ 40 ’ of the 
Bengal Tenaney Ast, which provides. as 
follows: : "Where ап · осопрапву raiyat 
pays for a holding rent in kind, or on 
the estimated value of a portion. of .the 
erop or af rates varying with the 'erop, 
or partly in one of those ways and part. 
ly in another, or partly in any of those 
ways and partly in éash, either the raiyat 
or his landlord may apply to have the 
rent sommuted toa money rent,” Oonse- 
quently, ths ersense of this provision is 
that the rent should be in reality payabla 
in kind either wholly or partially. It ia 
farther necessary that, the tenant should 
have the status of ‘an oscapaney raiyat. 
In the present cise, the tenant is not an 
oseupaney raiyat. The lands he holda 
lie in the khamar of the landlord ;-and, 
sonsequently, under session 116 of the 
Bengal Tenansy Ast, nothing in Chapter 
V could sonfer upon him a right of oo. 
eupancy, аз the-land was held under a 
lease for a term of years. Besides this, 
the rent is not really payable in kind: 
although nominally the rent was payable 
in kind, the parties had contracted that 
upon failure of the tenant to. pay the 
rem in kind, the rent would ba leviable at 
the rate of Rs. 14 annually. Oonseguently, 
there was по room for commutation under 
sestion 40 ; indeed, the parties had alrealy 
commuted the rent by their contrast, а 

The order of the Settlement Offiser 
must ‘consequently be desmed' to hava 


‘been made withgut jurisdiction ;" and if hif 


order was without jurisdiction, the Civil 


.Oourt is sompetent to declare that it waa 


‘a nullity, аз was ruled inthe ease of 
Jadu Nath Manna y, Pran Krishna Das (1). 
` e 


(1) 46 Ind, Cas, 455; 27 O, 1, J, 569; 45 O, 769, 
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The result is that the appeals are allow- 
ed and the deerees. of the Snrbordinate 
Jndge modified: Decrees will be made at 
the contrast rate. instead of the commnut- 
ed rate in respeet of the year 1322. The 
appellants are entitled to their costs in 
this , Court. 

The judgment will govern all the appeals. 
І was faintly suggested that there might 
be а doubt as to the eompeteney of some 
of these appeals ; but, eleaxly the desree of 
Abe ; Subordinate Judge has desided a 
‘question of the rate of rent annually 
payable, namely, whether. rent was pay- 
able at the commuted rate or at the gon- 
áraet rate. In eseh ‘of the appeals, соп. 
sequently, the-same order will be drawn 
up p. * 

Fraronrr, J.—1 agree. 

X. и, 

4preals allowed, 


LAHORE HIGB COURT. 
Слу, Reviston No. 4-1 cr 1919, 
' Fetruary 3, 1920 
: Present :— Мт. Jrstice Broadway. 
SIDHU-- Dererpantr— Primos ER 
Iso vertus 
DHANNA asp OTHRRE— PLAINTIFFS — _ 
Resrorverts, 


Possession without title—Interest good against all 
world except true owner, 


CA pergon jn possessior, Whether lawfulor not, 
"has an intérest in the property which is good against 
all the world except the true owner. [р. 947, col, 3.7 

(Abdul Hamid v, Sarbuland Khan, 78 Р, Е. 
1902; 187 Pst, R. 1902 and Gobigd Prasad v. Mohan 
fal, "94 А, 187; А, W. N. (1901) 204, followed, 

t Petition, under sesticn 440f Aot ТҮ of 1919, 
for revision cf the desree of the Senior Sub. 
Judge, Kavgta at Dharamsale, dated. the 
24th April 1919, reversirg that of the 
Munsif, Secord Clase, Kargra at кмш 
dated the 28th October" 1918, } 
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Lala Fagir Ohand, for-the Petitioner, 

Lala Jagan Nath, for the Respondents. 

JUDGMENT.—Tbe District Board of 
Kangra solia tun tres to ons Sidhu who 
proseóded to eut.it dowa. Dhanna and 
others, plaintiffs, irstitnted a suit against 
the District Board of Kengra aad the 
said Sidhu 'elaiming Rs, 100 ов the value 
of the tree, alleging that the tree 
belonged to them, the plaint- 
iffe, and that the District Board had n» 
right whatever toeell it. The Trial Court 
dismissed the snit, holding that the plaintiffs 
had failed to prove thatthe tree belonged 
to them. The plaintiffs thereupon appealed 
tothe Senior Sub.Judge of Kangra who 
granted them a decree for Ев, 60 with pro- 
portionate eosta, holding that sum to ba 
the value.of tbe tree. Against this desision 
the Diatrist Board of Kangra and Sidhu 
have preferred separate ravisions, the formar 
through Mr. Mehr Ohand Mahaian and the 
latter tbrough Lala Fagir Ohand and I 
baye heard Lala Jagan Nath on behalf of the 
plaintiffs. respondents. It appears that this 
tree was growing a few feet from the side of 
the rcad at the corner of two ficlis b: caring 
Khasra Nos, 956 and 957, The lower Appel. 
late Court finds thas these two fields were 
ineluded in a plot: of land aboat 17 татав in 
area whieh ‘had originally been Shamitat, -Ta 
the Jamabundi Ishtamal’ of 1887.88 thig 
entire plot was numbered as 304 and тевогі- 
ed as "magboosa malikan” and in the possession 
of tha plaintiffs respondents who continued 
to be in exclusive possession up to 1891.92. 
In 1900 on the 12th August a mutation 
entry shows that 15 “marlas out of this plot 
were entered in the names o£ plaintiffs-respond- 
ents and the remaining two marlss as being in 
possession of Hoshnaku and Meda Ohamars, 
rhe entire plot, however, remained in posses. 
sion of the plaintiffs-respondents. The 
lower Appellate Court appointed a Local 
Oommissionsr who reported that the trea 
was about 100 years cld and that the plaints 
iffs-Crespondenis had bean in possession of 
this plot for a eonsiderable period. The 
Looal Commissioner recorded the statement 
of Hoshnakee who, while siating that in 
1900 he and Meda Най been given two marlaa 
of this land, admitted that the plaintiffs- 
respondents eontirued in possession of the 
said two merlas and aultivated" them them. 
Belves, Now, the plaintiffs are not owners, 
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of that piere of land on whish this tree 
Stands bat, аз stated abova, ате in possassion 
of it. " 

Góunsel for the two patitioners aontended 
that inasmush ве the plaintiffs-reapondents 
baséd their dlaim on their being owners 
of the land on which the treestood andas 
the lower Appellate Court agreed with the 
Trial Court in holding that the trée was 
not growiog in the land owned by the 
plaintiffe-respondents, the suit’ should have 
been dismissed sn toto, On the other hand, 
Lala Jagan Nath on behalf of the plaintiffs-re- 
spondents claimed that indamuch as bis 
slients wére in astual possession of the 
land on which the tree grew they were entitled 
to the proddea of tha land insluding the 
tres es against the whole world and that 
only the trus owner of the land sould 
interfere with their rights. He contended 
that the Distries Board and Sidhu 
must ba regardel ss trespasssrs and that 
they mus) be held liable to pay the value 
of the tree. Relianca is placed on Abdul 
Hainid v. Sarbuland Khan (1) and Gobind 
Prasad x. Mohan Lal (2)in which cases it 
was liéld that a person in possession of 
land without tills has an interest in the 
property whieh is good against all the 
World exoept the trus owner, Lala Mehr 
Chand Mahsjan referred те to Sir James 
Lyall’s Settlement Report, paragraph 27, and 
the Gazatteer of the Kangra  D'striot, 
paza 20*, and urged that assording to 
what is writfen therein the tree really 
belonged to Government. І do not sse 
that this oan carry the gace very far so 
fav аз the Distriet Board is concerned, for 
it has not basn shown that, the Govern- 
tient has made over its rights in traes 
fo the Disóriat .Board. Аз а matter of 
faeb, tha pastages referred ta by Lala Mehr 
Oband də not, in my opinion, estab» 
lish his allegation. The lind here is al- 
füittedly sop mou land and ihe tres re- 
farrell 62 in the Settlenent: Report aud 
thé Gazotteer ате trees growing in waste 
landa. . 

-Aftor & cáreiuleximination of the argu» 
füeüts advansed by thede:rnel Coudnssl and 
the circamstansss of the cise, it so9ms to mé 


(1) T8 РЎН, 1602; 187 P. L.B. 1922, 
(a, ЗФА: 15% А. Wa М, (1901) 204. 
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that the prineiple enunciated in Abdul Hamid 
v. Sarbuländ Khan (V), and Gobind Prasad 
v. Mohan Lal (2) is applicable to'the ‘pre: 
sert базе The plaintiffs-respondents were 
-undowbtedly in possession of. the land in 
whieh the tree was growing. Whether 
‘possession was lawful or not, they clearly 
had an -interest in the land whieh interest 
must be regarded as good. against all , the 
world except the true owner. The District 
Board certainly was not the true owner 
and, therefore, it doas not appsar-to have 


‚ bean entitled to sel the tree. 


Aésordingly, I maintain the lower Ap- 
pellate Court’s desreo and dismiss both the 
patitions with costs. In the case of Sidhu’s 
petition J would add that I аш unable 
to agree with Dala Faqir Chand that 
Sidhu was not liable. Нә may have a 
claim against the Distrist Board but that 
is a matter with whish the plaintiffa-ra- 
spondents are rict concerned. 

RM. 

Petition dismissed. 


CALOUTTA HIGH OOURT. 
Maremontat Suiv No, 8 o» 1918, 
April 26, 1921. 

Present: —Mr. Justica Greaves. 
BIRENDRA KUMAR BISWAS~— 
PETITIONERS 
versus 
HEMLATA BISWAS-— RzrsPoxpeyT, 

Marriage, suit for annulment of—Indian Ohristiang 
—Court, jurisdiction of—Fraud—Divorce Act {ТҮ of 


1839), s. 19~Impotency, meaning of—onsummation, 
practical impossibility of. 


Under section 19 of the Divorce Act, fratid, аў 
from fraud in obtaining the consént "of а ы 
not а ground for aunulment of marriage, p. 933, 


col, 1.5 : 

Where in a suit for the annulment of a i 
undér the'Divorce Act the only evidende of fraud oe 
the pati of the defendant (wifé) is аб her fathér 
knew that, previous to the' marriage, she waa auffér. 
ing from syphilia and that he concealed this fact 
from the plaintiff (husband , this would not amount 
to ‘fraud in obtaining’the consent’ within the meani 
of the words at the end of section 19, and consequently 
is not a good. ground for gnnulling the marriage, 
[p. 952, col, 1.] ° | 


C580. 


"Though ` ‘a'party toa muit for the annulment. ofa 
‘marriage! may be physically fit to consummate the 
„marriage, уер where the consnmmation is a practioal 
‘possibilty the Courts will interfere, Cp.. 952, 
со. 
+: Where a husbands unable a сатане his me 
‘riage. without the very gravest:risk to his health and 
to that of any-offspring who might be born: of the 
connection, and this state of things is -likely to 
‘continue and be permanent, it amounts to impotenoy' 
ion the part of. the wife, 'andithe.suit -of the husband 
for the annulment of marriage should be deoreed. 
Ip. 962, col, 2.] 

9. v. @, (1871) 2 P. '& D. 287 atp. 291; 40 L, J. Mat. 
8; 25 L; T; 510; 20 WER. 7108:andlDickinson v. Dickin- 
son, (1918): P. D, 198 at р. 206,82 L. J. P. О. 121; 109 
X. T. 408; 58 8. Ј..82; 29 T. L. B. 765, relied upon. 

„ Huy. Р. falsely called H., ‚ (18737, 8 P. &D. 126, 
Feferred ‘to, 
Тһе ease was first desided by Mr, "Justice 


Fletcher | on 3186 March 1919. Then an appeal 


"waa preferred fo the High Oourt and the 


appeal was desided by Bir Ashutosh Mooker- 
jee, Кт.,. Aeting Ohief' Justice and Justice 


. Sir Asutósh Chandhri, Kr., on 81st May 


1920, when they remanded the éase for re- 
trial. . See 60 Ind. Cas. 362. 

Mr. A: А, Atetoom (with him Mr. M, N. 
Kanjilal), for the Petitioner, 

Mr. В. О, Bonnerjee, for the Respondent, 


JUDGMENT,— The petitioner, Birendra 

Kumar Biswas, asks that bis marriage with 
the respondent, Hemlata Biswas, may be 
deoslered null and void on the ground that the 
respondent had. been from.before the mar- 
riage suffering from a loathsomé' ‘disease of 
syphilitie origin alleged to be insurable and 
eontagious, in’ eonsequenee whereof she is 
said to be unable to consummate the marriage, 
and the petitioner alleges that the marriage 
was bronght about fraudulently and that all 
information with regard to the disease was 
sonses ed, ‘from him, 
“ The suit was heard by Mr. Justise Fletcher 
onthe 31st. March 1919 and he dismissed 
it with eosts; against the deeree of the dis- 
missal the plaintiff preferred an appeal and 
ón the 31st, Máy 1920 tbe case was remanded 
by the Appeal Ocurt to this Court for 
re-trial. 

14 was suggested by Counsel for the parties 
‘afore. me that the evidenee taken before 
"Mr. Justice Fleteher should be treated. as 
«етійепве before ‘me and ‘that the parties 
-would submit fhemselves for further erosa- 
‘examination if either Counsel desired to cross- 
examine further and that dither side should 
be at liberty to adduse any additional evidence 
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if they so desired. I agreed to this eourse ' 

having regard to the extreme poverty of the 

parties and the great hardship to whieh they 
have been exposed: by reason of the eourse 
whieh events have taken. 

- The defendant offered to submit herself 
to the examination of avy Doctor named by 
the petitioner, the petitioner did not express . 
himeelf as desirous of any sush examination 
being held, but I thought that it was better 
that sueh examination should take plase and 
the respondent was acsordingly examined һу 
Dr. Bissesswar Mitter on the morning of the 
11th March last. 

Two issues were raised before me: 

(1) Is the petitioner entitled to` have the 
marriage. deslared null and. void on the 
ground that the respondent was antering 
from syphilis prior to the marriage? , 

(2) Was the petitioner induced to marry 
-the respondent by any fraudulent allegation 
or fraudulent ecncealment on the part of the 
respondent or on the part of any one on her 
behalf ?. 

Tbe parties are both Indien Obristiana and 
were married at the Baptist Ohureh, Entally, 
on the 15th February 1918, the respondent 
then being of the age of 15 years or thera» 
abouts, 

The evidence: before Mr. Justice Fletéher. 
was to the following effeet, Khamutulla 
Chaudhury, a medical praetitioner of 20 years 
experienee, stated that he saw the respondent 
on the 19th February 1918 and that she was 
suffering from tertiary syphilis ` and that if 
the petitioner had consummated the marriage 
he would bave got.the disease himself and 
that. he: was doubtfol from her condition 
whether she sould: be oured. In cross- 
examination he stated that he only examined 
her nose and body and not to see if there was 
malformation or. struetural defeet to prevent 
sonsummation, He stated to the Court that 
the dieense.might.be enred but that it would 
take time. Dr, Bissesswar Mitter, a Fellow of 
` the Royal College of Surgeons and an L. В, 
О. P. of London, stated that he examined the 
respondent on the 6th Mareh 1918 and that 
she was suffering from a bad type of inherit- 
ed syphilis, that the . disease was in the 
tertiary stage and that the nasal dissharge, 

eof whiah he spoke and from which she was 
auffering was infestious and that any man 
living with her could be infegtedpand that 
so long as she was suffering from, the: disease 
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ib would.nót be safe for the husband to have 
intercourse with her, Asked if she could 
be eured, he stated that this was a very воп- 
troversial question and that after several 
years and after examining the blood he sould 
say if. she was safe but that there were several 
risks ineluding that of the ehildren getting 
the disease, | 

: In cross-examination he stated that the girl 
was sapable of sexual intercourse. 

The petitioner stated that he never lived 
with the respondent as his wife, that he 
diseovered sha was suffering from this trouble 
on the 17th February 1918 and that he had 
never sonsummated the marriage and did not 
know before the marriage that she was 
troubled with the disease and that he never 
saw her before the marriage. The reapond- 
ent swore that the petitioner had sexual son- 
nestion with her and that she slept with him 
for one week after the marriage. 

Rej Krishna Mukerjee, an L. M. S, of 
Calentia,. stated that he examined the re. 
spondent on the 18th March 1918, that she 
was suffering from syphilis whish he oon- 
sidered to be eurable, that he examined her 
sgain on the 25th November 1918 and 
expected she would be thoroughly eured 
within three months and that she озш son- 
sSummate the marriage. In cross-examination 
he stated that he had been praetising in 
Oalentta for three years, that on March 18th 
the respondent was suffering from tertiary 
Fyphilis and that it would not then have 
been safe to consummate the marriage. 

Ak the re-trial before me the following 

further evidenee was called on behalf of the 
petitioner, Hridoy Gopal Banerjee, a Minis- 
.ter of the Baptist Chapel, who’ married the 
parties, stated that on the 6th Mareh 1918 
the father of the petitioner made а som- 
munication to him and that as a result he 
went to the house and had a talk with the 
-defendant who admitted that before the 
marriage she was suffering from something 
whieh caused a hole in her palate, that her 
father had her treated for this before the 
marriage without effest and that it went on 
Anereasing. He stated that the respondent 
said that something happened to her nose and 
.then to her palate. 

In cross examination he stated that the* 
respondent ‹ did not say that she knew what the 
disease. was, ‘Dr. Bissesswar Mitter, who was 
examined if the first trial, stated that he 
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examined the respondent on the morning of 
the llth Mareh 1921 and that thera were 
signs of hereditary syphilig and he did nos 
think it neeessary to examine her private 
parts as in such eases private parts ara never 
affested unless there was fresh infestion 
during the last few weeks or months, In 
cross-examination he stated that sexual 
connection was not impossible, but that any 
shildren born of the union were likely to be 
infested, that if the petitioner had sexual 
intercourse with the respandent there was no 
chanee of his heing infected bat that from 
kissing he might be infected and that 
the disshsrge from the nose and mouth was 
infectious, 

. I find the fo'lowing facts on the evidanee: — 
(1) The marriage was never consummated; (2) 
that the respondent was at the date of the 
marriage suffering from hereditary tertiary 
syphilis ; (3) that this was not known to the 
petitioner until after the marriage; (4) that 
the respondent was treated for eyphilis prior 
to her marriage a$ the instance of her father 
who, I must assum3 in absense of evidence 
from him on this point and in view of Mr, 
Hridoy Gopal Banerjee’s evidenee, knew of the 
nature of the disease; (5) that sexual 
intercourse between the patitioner and the 
respondent is not physieally impossible and 
that her private parts are.not diseased; (6) 
that the disease bas not yeilded to treatment, 
aud that even if curable (as to whieh no 
positive conclusion is no v possible) it sould 
not be taken as cured until after the lapse 
of several уаата ; (7) that from sexual inter- 
вопгва aloře the petitioner is not likely to be- 
come infested with the disease but that there 
is risk of sueh infestion if the petitioner and 
respondent live together on ordinary terms as 
husband and wife; (8). that there is very 
grave risk that any offspring of the un'om 
would be diseased, 

I gather from the judgment of the Apion 
Court thatthecase was remanded for re trial on 
two points, (1) for investigation of the allega- 
tion of fraud, and (2) for consideration whe- 
ther the rule of impotency said te be deduced 
from the American Authorities to which 
unfortunately I° have no means of ACCESS, 
namely, that the existence of ineurable 
Sypbirs at the time of marriage in either 
party forming not an absolute bar to ворц- 
lation but rendering the aet imprdétisable 
as endangering both the bealth and life of 
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the party nob previcusly infestéd is sush an 
incapacity as entitles the party not infected to 
& decree for annulment,’ is’ applicable to 
the facta of this sase. Ў 

: So far as the first of these questions is con- 
cerned, I have already stated my finding ou 
the point, that is to say, that: I tind upon the 
evidence that the father of the’ respondent 
knew prior to'the marriage that bis'daughter, 
the retpondent, was suffering from syphilis, 
and that this fast was not ‘known. to the 
petitioner but was sóncealed from him. 
Whether the father knew or had reason to 
believe that the disease was insurable I do not 
know but even assuming that he did know 
this T do not think that this would be a good 
ground for annuling the marriage, The 
jurisdiction of the Court to annul the mar- 
fiage is contained in section 19 of the Indian 
Divoree Aet (1V of 1869) ага fraud, apart 
from fraud in obiaining the consent, is not 
в ground, and I do not conceive that fraud of 
the nature stated above amonnts to fraud in 
óbtsining the content within the meaning of 
X the worda at the end of seetion 19. 

"The law in England із suscinotly stated 
in Halsbory’s Laws of England, Volume XVI, 
page 278as follows : “‘Frandu'ent misrepresen- 
tation or consealment docs not, apart from 
duress or imbesility of mind amounting to 
insanity, affest the vlidity of a marriage 
to whieh the parties freely sonsented with 
& knowledge of the rature of the con. 
tract.” 

This being’ so, the only question which 
remains, apart from the ‘question cf the 
prineiple dedueed by the Appeal Court from 
the Ámerisan Authoritie-, is whether on the 
facts here the responcent was impctent atthe 
time of the marriage and at the time of the 
institution of the anit. It is said on bshalf 
of ‘fhe respordent that impotensy means 
. an impossibility of sexual interscurse from 
physical incapasily and that ‘oases like G, v. G, 
1) and Н. v. P, fa’sely called Н, (2) mark tbe 
extreme limit to whieh the Courts will go, that 
on‘the faeta here there is no such insapecity 
and that the Osurt has ro.jurisdiction to 
sunul the *mariiage. . On, behalf of the 
„petitioner ib ia raid that impotercy шевга 
‘anything which prevents c habitation, a atata 
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“ мша said to exist here on the fasts of this ° 


wi (1871) 2 P, &-D. 287 at p. 291;-40 1.1, Mat..83; 
5 L. T 610; 20 W. R. 103. 
(2) (1878) 8 P, & D. 126, 
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The eongtrubtion put on impotensy by 
eouneel for the respondent is, I think, elearly 
too narrow a eonstruetion. Lord Perzwneg 
in the ease of'G. v, G. (1) says: “bot 
the basis of the iriterferenee of the Court 
is not the struetural defeat, but the im- 
practisability of consummation, If, therefore, 
а case presents itself involving tlie imprae- 
ticability (although it may "nof arisá from 
a strustural defast) the réason for the inter- 
ferense of tha Court arises, The impossibi- 
lity must b» praetical. 16 sannot be necossary 
to show that the woman is so formed that 
eonneetion is physisally impossible if if can ba 
shown that...sonnection is prastieally impos- 
sible, or even if it be shown that it ia only 
prastisable after a remedy has ben applied 
whioh the husband sannot enforse, and whish 
the wife, whether wilfully or acting under 
the inflaenca of hysteria, is determined not to 
submit to.” 

‘In that case the marriage could not be oon- 
simmated owing to the hysteria or extrema 
sensibility of the wife, no question of any 
strustaral defeat arising, and the Cour? on 
tha faets cime to the conclusion that this 
eondition of things would bepermanent. The 
passage whish I have quoted from the judg- 
ment in G. v. G. (1) is quoted with approval 
in Dickinson v. Dickinson (8). There is no 
doubt that both in that case and ia G. v.' 
G. (1) the eonsum mation of the marriaga was 
physically possitl» if force or oartain othsr 
measures bad been used. In the present ease 
sonsummation is по doubt physiaally possib!e 
and the wife is not unwilling but the question 
I have got. t3 esk myeelf is not, I thiak, eon: 
eluded by this, Can I say hera that consum. 
mation ія, under the cirsumstanses, a practieal | : 
impossibility ? I think it is. Upon the evidenos, 
having regard to the state of the wifé's heilth, 
Ithink sonsummation is a praetieal impos- 
sibility, I think the hnsband eould not éon- 
summate the marriage without the very 
gravest risk to his health and td that of any 
offspring who migkt Бө bora of the-eonnsotion 
and I think thia state of things is likslg to 
seontinue and b: pormivent and, in my 
opinior, this amounts to impotezoy ön the part 
‘of the wife within the, meaning of the decided 
eases. I acsordingly deslare tbe marrisge 
nulland void. 

R, N. Order acegriing’ y. 

(я) (1913) P. D, 198 at p. 90% 8T... J, P. C, 121 
109 L. T. 408; 68 S.J, 82; 29 T. L. R. 105. — - 
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RAMJI DAS Ө. MAM OHAND, f 
LAHORE HIGH OOURT, 
Ёксонр Отти ArreaL No. 1710: of 1921; 
June 12, 1922, 
| Present I—Mr. Justis Scott-Smith: 
RAMJI DAS— DEFENDANT — ÁPPELLANT 
'- versus 
MAM OHAND.—PLAINTIFF AND ANOTHER— 
DEFENDA! f —R&sPONDENTS. 
' Gustom—~Pre-emption—Pana Chhajan, Town Beri, 
Rohtak District—-Proof of ewistence of custom in 
Weighbouring mohallas only supplementary evidence 
—Judgment based on compromise, effect of. 

The custom of pre-emption does not obtain in 
Pana Chhsjan ofthe town of.Beri inthe Rohtak 
District, (p. $54, col, 2.] . 

In suits for pre-emption in respect of:property 
situate in а town, however probable and seeming the 
plaintiffs’ case may be, he should never be relieved 
from the burden of proving the existence of the 
alleged custom in the special locality in which the 
property is situated, proof of its existence in-neigh- 
bouring mohallas being -at best only supplementary 
id oe evidence required of the plaintiff, [p. 954, 
оо < 

Natha Singh v. Billa Singh, 08 P. В. 17900 and 

Saudagar Mal v. Aman Singh, 70 P. R. 1899, relied 
upon. 
БЕКИЙ of the exercise of the right of pre- 
emption of which the latest is 40 years’ old are 
ie iE ga to prove the existence of oustom. Ep. 964, 
оо 

Obiter.-—A judgment based upon a compromise ог 
confession, cannot be placed on the same footing as 
one,in which after contest a custom was held to be 
provéd or negatived: [p..958, col 2.] 

Imperial Oil, Soap and General Mills do. Limited, 
Delhi v: Misbab-ud- din, .61 Ind. Cas. 825; '2 ш 83, 
followed, 

.. Second appeal from а decree: of tha 
'Behior Subordinate Judge, Rohtak, dated the 
18th April. 1921, affirming that of the 
Maunsif, First Class, Distrist Rohtak, dated 
the 23rd Desembear 192), 

Mr, Shamair Oh ind, for the Appellant. 

Lala Nawol Kishore, for the Respondents. 

:JUDGMEBNT,—The judgment disposes of 
the: three connected appeals by -Rimji Пал, 
the vendee, from three desrees forpre-emption 
in favour оѓ. Мут Otand, plaintiff-respond- 
ent, The appssls bave bean filed пропа 
eortificate, granted by the lower Appellate 
Gourt, and ‘the only quistion whish ‘I:hava 
to dseide‘is, whether ths custom of pre 
emption prevails in Pana Obhajaa of -the 
own of Bari in the Rohtak Distriet. 
Gértain oral evidanee was prodused on ‘both 
‘sides, but the'loweb Courts have not ‘relied 
much upon this ‘and have.found-the ea1atom 
6f pre-eniption pr-ved uzon the doen. 
;mentarf -eyidencs prodused y the plaintiff, 
‘This wónsists of several instances which 
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have come before the Oozris. Those ars as 
follows : — 

(1) Bhola v. Bhagwana. This ease wae 
decreed upon а eompromisa on the 6th 
Dasember 1916. The property in dispute 
was one-fourth share in an ahata situated in 
Pana Ohhajan. Now, it has been held in 
Imperial Oil, Soap and General Mills Oo., 
"Limited, Delhi v. Misbaheud-din (1) and iù 
other cases also that a judgment based 
"upon & eompromise or sonfession, although 
of some probaitiva foree, cannot ba plasad 
on the same footing as -one in whieh 
af.es contest a eustom was held to һә 
‘proved or negativel. This instanse eanaot, 
therefore, be considered to b» of mush value. 

(2) Jamala Parshad у. Koti Ram. Thie 
suit was ia respect of a house aituate in 
another Pana of the town, Theclaim was 
based on visinage, and was desread on the 
14th Marah 1910 bat on appeal the desi. 
sion wasrevarsed as it was found that the 
8115 was for а part only of the property sold, 
and it was als barred by time, This ine 
stanee, therefore, saunot bs considered. .. 

(3) Amir Singh у. vivala., This suit: was 
in respee: of а house situated in Pana 
Obhajan on the ground of vieinage, and the 
claim was deerced on the 7th Decambar 1871. 
The lowar Appellite Court Baye that this 
inatanes relates to a period when Вегі was 
a villg-, and so it is not of mdh valde. 
I do not know whera the lower Appellate 
Court bas got this fact from, it does not 
appear from any thing on the resord. 

(4) Ganga Sahat v. Dhani Ram The claim 
in this exse was deereed on a eqmoprodiisa 
and it does not appear in what Рапа, ће 
hoase in dispute is situated. This instanse, 
‘in my opinion, is of no value, 

(5) Baldeo Sahat v. Sat Ham. >The house 
«ia dispute із situated in Pana Ohhajan and tha 
elaim was deoraed on tha 21st Jane 1878, 

(8) Har Dyal v. Sat Ram;— Here also the 
suit was in respassí of а plot in Bana 
Ohhajan in the town of Bari aad the plainé- 
ifa sult was baid on the. allezatios 6Hat 
he was the collateral of the vendor. The 
date of the decree ia 23rd May 1878, 

(7) Puran v. Har Bhai.-, Thd house ig 
'diaputa ‘does not appear to have bien sit'zated 
ia Pana Obhaj2n. 

‘Inetiness Nos 1, 3, 5° and 6 relate to 
hous:s or plots of land ed in Pana 


(1) 61 Ind. Cas, 4 $20; 2 І, 88, : 
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-Ohhajan,.but instanes No, I is of. very 
little value, as the suit was sompromised. 


As; regards Nos..3, 5: апі 6-sopies of the ' 


de&reos only have been putin by the plain. 
tiff, ‘and, therefore, І am unable to say 
whetlier the enstom of pre-emption was іп 


- dispute or nob im those cases, or. оп what 


grounds, if. any, the custom was held to 
have been proved. . 16 appears that the lower 
"Appellate Court salled for the records of 
the ‘cases of whieh eopies of decrees were 
filed’ without giving any reason for doing so. 
Its aetion in sailing for thess resords was, 
it appears to me, contrary to the provisions 
of. the O.-XLI, r. 27 of the Civil Procedure 
Code, In Natha Singh v. Billa Singh (2) 
the following passage was quoted with 
apptaval from the ease of Saudagar Mal v. 
:Amaw Singh (3): “In suits for pre-emption 
án respeet of property situate in a town, how- 
ever probable and fair seeming the plaintiff's 
«laim. may бе, he should never be relieved 
from the burden of proving the existence of 
the alleged custom in the spesial losality 
in whieh .the property is situate, vroof of 
dte- existence in neighbouring mohallas being 


' ab- best’ obly supplementary of the evidenc: 


wequired.of the plaintiff.” I fully agree 
with -thesa remarks. In my opinion tie 
onus: whish lay upon the plaintiff to prove 
the existense of the custom in the Pana 
зц ‘question was а heavy one and I do not 
wbxisider that. the inatanees cited by him, 
ithe most recent of whioh took place more 
than 40: years ago, are .snfficient to prove 
bhe“ existence of the ‘custom. А. local 
-Gommissioner was appointed to make an en- 
aquiry, 80 his report was that there have bean 
‚80 ва1ев; of; houses inthis’ Pana in the .years 
1915 бо 1918, and that no suit had been 
drought: in respeet of any of them, that the 
general; feeling. in the losality ie against, 
the e&istenoa of the eustom. and that no 
{neh eustom, prevails їп the Pana in question, 
The enquiry was made by Lala Laehmaa 
Das, a. oertifiaated Mukhtar, and his report 
appears to me to be entitled to weight. I 
thold' that the existénce of the castom in 
Pana Chhajan has not been affirmatively 


* „prayed, and Ї acsept the appedl and, setting 


aids. the orders of the*lower Court, 
dismiss all the suits with costs throughout, 


sd RE лазе: £ | Appeal accepted. © 
^. (2) 88 P; Е 1020. - : 
(8) 70 Р. R. 1809, У * e 
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PATNA- HIGH COUR 
Lzrrers Parent ÁPPEAL No. 7 oF 1921. 
Мау 31, 1922. 

Present : —Sir Dawson Miller, Kt, Chief 
Justise, and Mr. Justise Mulliak, 
Messrs, HENRY HILL акр O0.—-PLAINTIFP3 


f — ÅPPELLANTE a oo 
versua. su 
SHEORAJ RAI аир ormzaes —DgFRSDANTS— 
RESPONDENTS, : 


Limitation Act (IX of 1908), ss. 2 (5*, 26, 28, Sch. І, 
Art. 144— Right of fishery-—Easement— Profit a prendro 
—Fishery, right of — Adverse possession, — E 

- A right of fishery, of whatever nature, is not ' 
strictly an easement. It is either an interest in 
immoveable property ora profita prendre which 
may be either in gross or appurtenant toa domi- 
nant tenement, In sofar asa right of fishery is a 
mere profit а prendre which is not an exolusive 
right tothe fishing it would cléarly come within 
the provisions of the definition of ‘easement’ giyen 
in seotion 2 (5). of the Limitation Aot, Ifitis an 
exolusive right to the fishing, as in the case of a 
several fishery, it would amount to an interest in 
injmoveable property- within Art.‘144 of the First 
Schedule ofthe: Limitation Act, and adverse posses- 
sion of such a right for.12 years would, by the opera» 
tion of'section 28 of the Act, extinguish the rights 
of the lawful owners, [р,:956, col, 2; p. 957, col. 1.] 

A profit a prendre in the nature of an -easement, 
which oan be acquired by 20 years’ enjoyment must 
be aright which does not exclude the: acquisition 
of similar rights by others or bar ‘the enjoyment of 
such rights by the lawful owners of the land. It 
may be either a personal right which is not trans» 
ferable or one attached to a dominant tenement, as 
in the oase of an easement’ properly so-called,’ which 
also cannot be transferred apart from the "transfer 
of the dominant tenement.. An exclusive.righb to 
the fishing in a partioular locality, asin the сане of 
a several fishery, is both transferabie and heritable 
and isan interest іп inimoveable property ‘and ‘one 
which can be acquired by 12 years’ adversé posses. 
sion as against the lawful owner. Гр. 957, col, 1.] 

The question of a right?of fishery in all cases must 
be determined by reference to the nature of the right 
claimed and proved to Have been exercised. . If it is 
a mere right to fish not excluding the lawfubowner, it 
would appear to bé. an easement within the desorip- 
tion of the word in the Limitation Act and can be . 
acquired by 20 years’ uninterrupted enjoyment, If 
it is an exolusive right of fishery it is an interest in 
immoveable property and oan be acquired by 12 
years’ adverse possession involving ап. ойзібг of the 
rightful owner. Such“ right. contains all the `` 
essential elements of property andeven if it may 
properly be described ав а profit a prendre it hag 
also the distinctive features of an interest in im. 
moveable property, Even if section 26 of the Act ` 
should be applicable, this would not bar the opera. 
tion of Art. 144 and section 28 if the right .came 
under both descriptions. [р. 958, col. 2.] 

* Chundee Churn Roy v, 8hib Chunder Mundul, 5 О, 
945; 6 О. L. R, 269; 8 Shome. І,`Е, 123; 2 Ind. Dea, 


„(м 8) 1211, Bhundal v. Pandol -Pos Patil, 12 В..221;` 


6 Ind. Deo. N: s) 682, Fadu Jhala v. Gour- Моћи: 
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Thala, 19 ©, 544; 9 Ind. Dec. (м. в.) 806, -Natabar 
Parue y. Kabir Parue, 18 C. 80; 9 Ind Dec. (x. я.) 
54, Lokenath , Bidyadhur Mohapatra v. Jahania Bibi, 
12 Ind, Cas. 
v. Rani Ranjit Koer, 89 Ind. Cas. TTR 2 P.L. J.289; 
1 P. L, W. 687, referred to. . 


` lustters Patent Appeal against the deci- 
sion of Mr, Justise Jwala Prasad, in Sesond 
Appeal No. 513 of 1919, dated the 218% 
Desember 1920. 

Messrs. P. Kennedy and Batkuntha Nath 
Mitter, for the Appellants. 

Mosers. Kulwant Sahay and Заин Saran, 
for the Respondents. 

JUDGMENT. 


Mitten, О. J.—This is an appeal under 


' the Letters Patent from a deeision of Jwala 
Prasad, J., whieh comes before us for final 
determination after remand to the first Appel- 
late Court for certain findings of fast. 

The plaintiffs first party are the tenure- 
holders of Mauza Madhubani in Ohamparan 
under an tstimarart mokurravi lease granted 
by the proprietors, the Bettiah Raj. The 
plaintiffs-sesond party are the lessees of the 
jalkar rights in the mauza under a ticca 
lease granted by the tenure holders, The 
defendants, who are the tenants in oscupa- 
tion of the land over whieh the plaintiffa 
claim the jalkar right, have interfered with 
the exersise of that right by refusing to 
allow the plaintiffs to erest upon the land 
bari and chilwan for the purpose of catching 
fish. The plaintiffs ascordingly instituted 
this suit elaiming a deelaration that they 
have айат rights over the property from 
whieh they have been exeluded by the defend. 
antr, They claimed that by lawand eustom 
the jalkar rights with respect to the chur 


lands in the village balong to them and that. 


they are in enjoyment of the entire Zəmin- 
dary right appertaining to the mausa under 
their istimrrars mokurrart settlement which 
rights did not pase to the tenants of the 
land. They. further olaim that in ару casa 
they have by long enjoyment acquired a 
pressriptive right to the fishery. The plaint 
is not very ssientifically drawn. It alleges 
that the jalkar rights over the chur lands 
of the mauza balong to the plaintiffs-first 
party acsording to law and custom, and that 
they have for a pretty long time been in 
enjoyment of the skid rights, and in the 
next paragraph it alleges that the ай ат 
- right with respost to the water acjumulated 
on the. aforesaid lands has belonged to tha 
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plaintiffs-first pariy for moro than several. 
20 years, and that the ticcadars under the 
plaintiffs.frst party have every year ,for a 
pretty long time been appropriating the ўа ат. 
produce of the aforesaid jalkar land by means, 
of eatehing fishes, and, in order to prevent tha 
escape of the fish from the water, every. 
year bart and chilwan (wire) are put up north. 
and south, east ard west, over the aforesaid, 
lands, and in this way the fish of the afore- 
said :alkar bas for several periods of 20. 
years eontinued to be appropriated and the 
right of fishery exercised on behalf of the 
pla‘ntiffs-first party, and their ticcadars and: 
that the defendants and their ancestors 
have bad full knowledge of the same. 
It then alleges that two weeks before the 
suit the defendants aforesaid prevented the 
rlaintiffÁ-sesond party from putting up the. 
bar? and chilwan, 16 further alleges that 
the soit is based on the right of easement 
and preseription as also on the sustom ob- 
taining in the village. The plaintiffs. claim, 
(1) a deslaration that the plaintiffa-first, 
party have the jalkar right over the land. 
in question, (2) an injunetion restraining 
the defendants from interfering with tha 
exereite of their rights, and (8) damages. 

: The Munsif who tried the suit held that. 
the fishery rights passed to the tenant, in. 
whom the right cf oesupation of the land 
was vested, and found that no sustom had. 
been proved whereby the tenure-bolder re- 
tained the right of fishery, Ho also found 
that the plaintiffs had not made out a pres-, 
criptive right by 20 years’ uninterrupted: 
enjoyment and dismissed the suit. e 

The plaintiffs appealed from this desi; 
sion to the Distrist Judge who "dismissed, 
the appeal and affirmed the deesree of the. 
Munsif. It was sontended before him that. 
ihe right claimed was, in faet, an interest in 
Immoveable property, the adverse possession 
of whish for 12 years would extinguish the 
rightof the lawful owner under sestion 28 of the; 
Limitation Ac‘ and that it was not necessarily: 
an gasement whieh, under section 26 of the Aef, 
eould be acquired by 29 years’ uninterrupted 
enjoyment, The plaintiffs also sontended 
that by a atistom of tbe villaga the jaltar? 
rights remaim3d in the  tenure-holder. 
The learned Distriet Judge held that the. 
right of fishery воша not, withont an express 
grant, pass either to the tenure-holder or 
to the razy3é in aetual osaupation of the land 
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but remained in the superior Landlords, in 
this oas6-the ‘Bettiah Raj, and that, in the 
absénée of the Bettiah Raj, as parties, he 
was not  sompelent to determine the 
question either aa to adverse possession or 
enstom, as these were matters which could 
only be proved as against the superior 
landlord, there being no evidense of a grant 
of the fishery to the plaintiffs: The learned 


Distrist Judge eame to. sertain findings on 


the question of enstom adniitted by some of 
the defence witnesses whereby the tenure- 
Wolders let out the jalkar to ticezdars but his 
findings on thé question were ineonelusive, 

А resond appeal to this Court was heard 
béford Mr. Justice Jwala Prasad sitting 
singly, He held that the jalkar rights were 
in the ccsupier and nob in the landlord, 
Put agreed with the lower Appellate Oourt 
that-no deslaration of the plaintiffs’ rights 
gould be granted jn the absence of the, 
Béttich Rej. He further considered that 
сн the findings 20 years’ uninterrupted 
énjoyment had not been proved. He did 
not in terms deal with the question as to 
12 years’ adverse possession raised before the 
Distriet Judge ог with the question of eustom, 

From: this decision an appeal was pre- 
ferred under the Lstters Patent* and heard 
Бу my learned brother and Ross J., who 
agreed with the opinion of the learned 
Judge in sesond appeal that the fishery 
rights belonged to the ceeupier and held 
that the superior landlords were not neces- 
sary parties to the suit, They also held 
that the right of fishery elaimed was an 
interest in immoveable property within the 
meaning of Art.lérotthe First Sshedule 
to the ‘Limitation Ast and that it wes 
riot nesessary for the plaintiffa to prove 
épjoyinent for 20 years as required by gestion 
26 of the: Aet but that, under seetion 28, the, 
right olaimed might be acquired by adverse 
possession for 12 увага, As in their opin- 
jon no- proper findings had been soma to 
by the ‘learned Disriet Judge ia first ap- 


рев]. either- as to adverse: possession or-as 


tō onstom they remanded the edse to the 
Court of the! Distrist Judga for fiadinga on 
thé following questions :— 

(13 Whether the plaintiffs have aequired 
avy right by adverse posssssion, and, 

(2) Whether tfey have acquired title by 
enstom. Я 
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The learned Distriót Јаве ón 'réniaud 
found that it -was proved that йё mokar- 
rařidars and their ticsadars had sinse 1899, 
that is, some 15 years before the suityregu- . 
larly exersised fishery rights over the land 
in question, but not во as to interfere with 
the srops,and that the fishing rights had 
baen regnlarly leased to the ticcadars by thé 
mokurrartdars, but that the tenants and their 
labourers had a5 harvest time appropriat- 
ed small fish sush as eould be saught by 
hand. Hə aécordingly held that the 
p'aintifa ‘had aequired the ааг right 
by 12 years’ adverse possession bat not tro 
as to interfera wits the evltivation of crops . 
ог so a9 to restrain the tenants fron eatc’- 
ing small fish by hand. ‘He farther found 
that the evidenee did not go far enough 
baok to establish a orstom bat that therd 
was s lcoal usage Ly whish the rights of 
the parties were aa stated above. The case 
now comes before us with the above findings 
for final dieposal. E: 

The appellants contend that on these 
findings they are entitled to a decres dedldr- 
ing their right to the fishery, The re: 


' spondente, on the other hand, say that thé 


right olaimed is an easement whish eau 
only bs asquired by 20 узата’ uninterrupted 
enjoyment. 

By sestion 26 of tha L'mifation Ast ease: 
ments can be acquired by peascable ard 
open enjoyment as of right and withcut 
interruption for £0 увага, A right of fishery, 
of whatever nature, is not atrietly an easement. 
It is either an interest in immovesble 
properly or a profit а prenie which miy 
bs either in gross or appurtenant to 4 
dominant tenement, but by aeetion 2 (5) of thé 
Limitation Act eassmen$ insludes a right 
not arising from  sontrae$ by which onè 
person ів entitled to remove and appropriate 
for his owa profit any part of the soil 
belongirg to another or anything growiüg 
on or attached to or subsisting upon the land 
of arother, Тп во far as, tharefofe, a riglit 
of fishery isa mere profit а prendre whist 
i8 not an exclusive right to the fishiny ib 
would, I think, clearly some within the 
provisions ‘of the definition of the section. If, 
however, it is an exelusiye right to the fishing, 
as in the ease of a several fishery, it would, 
id my opinion, amount to an interest in 
immovegble property within Art. 144, of the 
First Sshedule of the Limitation" Act, and 
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adyerse pogsession of such a right for 12 
years would, by the operation of-section 28 of 
the'Aot, extinguish the rights of the lawfal 
owners, in this sase the tenants. 
“Mush ingenuity has been expended in 
debirmining whether a ‘right of fishary is 
an’ easement within the meaning of that 
word as used in the Limitation Asi, or 
whether it is an interest in immoveable 
property cs contemplated by Art. 144 of 
the Firsi Schedule of the Ast. In Ohundee 
Oliupn Hoy v. Shib Ohunder Mundul, (1) 
it.was held that a preseriptiva right cf 
fishery was an easement within the moaning 
of section 3 of the Limitation Act, and sould 
be, acqaired by 20 years’ uninterrupted 
enjoyment. The differense betwaen unin- 
terrupted enjoyment referred 62 іп sastion 26 
and adverse possession in Art. 144 was 
pointed outin that ease, and, although the 
saso аз reported docs not definitaly show 
whether the right claimed was an exslusive 
vight.to the fishing or merely в right whish 
might ba shared with others, thera is no 
reazon to suppose that an exelusive right 
was there claimed. The distinetion just 
mentioned is an important one, А profit 
@ prendre in the natura of an easement, 
which can be asquired by 2) years’ enjoy- 
mént must, I think, be a right whish does 
not.exelude the ecquisition gf similar rights 
by othera or kar the enjoyment of such 
righty by the lawful owners of the Jdnd. 
It may, I think, be either a personal right 
which is not transferable or one attached te 
a dominant tenemant, аз in the cisa of an 
easement properly so-called, which alzo can- 
not be transferred apart from the transfer 
of the dominant tenement. An oxalusive 
right to the fishing in a particular loeality, 
asin the c2sa of a several fishery, is both 
transferabls and heritable and ir, in my 
opinion, an interest in immoveable property 
and one which aan ba acquired by.12 years’ 
adverse poszetsion 23 against the lawful 
owner ` 

The question has frequently arisan in 
сопоєс:іоп with section 9 of the Spsoific 
Relief Act. The High Court at Bombay in 
Bhundal v. Pandol Pos Patil (2) held thai a 


(1) 50.915 6 C. S Б. 269, 3 Shoine L. È 123,2 
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right of fishary cama within tha denomina. 
tion of immovesble vroperty within the 
Spesifis Relief Aci, The right there slaimed 
was the exclusive right of fishing in eertain 
tidal waters between high and low water 
marks, the plaintiffs being the fishermen of 
the village of Naogher claiming what in 
legal phraseology is known as & eommon of 
fishery. On the other hand, a majority of 
a Full Beneh of the Calontta High Court in 
Fadu Jhala v. Gour Mohun Jhala (3) held 
that a suit for possession of a right to 
fish inca khal, the soil of which did not belong 
to the plaintiff did not some within the 
provisions of secticn 9 of tbe Spesifie Relief 
Ast. That desision followed. an earlier case 
desided: by a Beneh of һе’ same Oourt in 
Natabar Parue v. Kubir Parus (4). That 
ease also does not indicate elearly whether 
the subjest of the suit was a several fishery, 
that isan exelusive right to the fishing, or 
merely a right to fish whieh would not 
exslude the owner of the land.or others 
In the later. ease 
of Lokenath Bidyadhar Mohapatara v. Jahania 
Bibi (5), desided by tho Oaleutta High 
Court, the plaintiff: ond -defendants were 
raspestively proprietora of adjoining prop. 
ertiss. The plaintiffa as proprietors of 
Gopinathpur claimed the exslusive right 
during certain seasons of the year to the 
fishery in the waters of the neighbouring 
estate of Bara Bengkula belonging tə the 
defendants, Тһе вціё wai oue in ejeeimont 
on the ground that thedefendants had pre. 
vented the plaintiffs from exereising their 
rights for some years before the suit. It 
wss contended by thse defendants that the 
right olaimed was a pressriptive right to а 
profit a prendre falling under the deseription 
of easement in the Limitation Aet and that it 
had not been proved that the right had 
been exereised within two years of the suit.. 
They also objected that a suitin ejostment. 
would not lie and further contended that 
the elaim was barred by limitation under 
Art. 120 of the Sshedule of the Limitation 
Ast, the period for "whish was six years. 
Hact of thege points was determined in favour, 


o+. 


> 
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of the plaintiffs It was neld that a claim 
to"an extra-territorial fishery, annexed to 
tha plaintiff.’ estate and exeroissd over the 
Waters on the defendants land, was nota 
dlaim toàn easement within the Limitation 
Ast, but was an interes} in immoveable 
Property and thata suit in ejestment would 
lie in tush а ease, It was also held that the 
period of limitation was not six years under 
. Art. 120, but 12 years under Art, 144 of 
the Limitation Act, and a possessory action: 
sould be maintained at any time within 12 
years of the date when the defendant/a pos- 
Session became adverse, the claim being ons for 
possession of an interest in.immoveable prop- 
erty. . In that exse the right set up was alaim- 
6 as being appurtenant to the plaintiffs’ land 
and it was undoubtedly an exclusive right, 
bué f ean see no reason why soob a right 
should’ not be asquired altogether apart 
from the ownership of property by 12 yeara’ 
вітегаё possession against the lawful owner 
Во ‘as to extinguish his title by the operation 
6f:eection 28 of the Limitation Act. 
been héld-in this Court that where an owner 
of. land has been somplotely ousted from the 
right to fish inthe waters of his own land 
by definite asts of aggression by another, this 
onstitutes in fast dispossession from im- 
moveable ` property. Baker Husain v, Ват 
. Ranjit . Koer (6), From the proposition 
so stated I ses no reason to diff:r. It was 
argued before us tbat the right claimed in 
. the plaint was dependent upon preseription 
and that the proof should be limited to sush 
rights, as might be во obtained, It is true 
that in England under the sommon law 
rights: in gross whish are unassignsble and 
unappurtenant евопоё be asquired by pres- 
éription but require evidenoe of а grant. 
. Under the Limitation Ast, however, rights of 
. this deseription can be arquired by long 
enjoyment and if, ав їп the present case, they 
amount to an interest in immoveable property 
they can bs acquired by adverse possession 
without proof of agrant. There is, therefore, 
. in my opinion, no reasgn why a right olaim- 
ed a8 arising by prescription should not 
: aptly. dósoribe a right arising by, 12 years’ 
adverse possession under the Indian Limita- 
tion Aet. All the facis necessary to 
determine this question were before the 


(8) 89 Ind, Oas. 777; 2 P. L. J, 28ày 1'P, L, W, 687, 
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Court and although the point may not? 
have been definitely raised until the ease. 
same before the District Judge in- first 
appeal it is not a cass in which the parties 
were taken by surprise. I agree that isolat- 
ed asts of trespass, even if extending over 
a number of years, would not be suffisient 
to found a alaim by adverse possession, 
The present case, howaver, is опа where the 
plaintiffs have openly andas of right elsim- 

ed the fishing as theirs alone and have 
leased ont the rights to żiccadars, who have 
exercised those rights continuously and o penly 
and without opposition for more than 12 
years. 

In my opinion, the question in all ae 
01833 must Ыз determined by referense to 
the natura of the right elaimed and proved 
to have been exereised. if it іа a mere 
right to fish not excluding the lawful ownor,: 
it would appear to b3 an easement within' 
the description of the word in the imita. 
tisn,-Actand cii ba asquired by 20 увага”: 
uninterrupted enjoyment. Ifitisan exelu. 
sive right of fishery it is, in my opinion, au 
interest in immoveabls property and can bs 
asquired by 14 yeara’ adverse possession 
involving an ouster of the ‘rightfol owner; 
Sueh a right, in my opinion, sontains all the 
essential elemants of property and even if 
it may properly be dessribed as a profit а 
prendre it has also the distinetive features 
of an interest in immoveable property. In 
my opinion, even if section 26 ‘of the 
Act should be applicable, this would поё 
bar the operation of Art. 144 and section’ 
28 if the right eame under both deserip- 
tions. 

. It was contended, however,. that in the 
present ease there was no eomplete ouster 

of the defendants ag it is found that they 

* have the- right of satehing small fish by 

hand at hirvest time. This is а matter of' 
вавћ trifling importanca that it does not, in 

my opinion, alter thenature of the right. 
acquired by the plaintiffs. I would admit: 
the appeal, sat aside the desréa of the Trial 

Oourt and the lower Appellate Courts апа. 
déesree the plaintiffs! suit granting ‘them в 

declaration of their rights in accordance - 
with the findings of the learned Distriet 

Judge on remand and issus an injunstion 

upon the defendants restraining them from 

interfering with the plaintiffs in fhe*exer: |, 
visa of those rights, Ths. appollaats arg 
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entitled to their cs!s here and in each of the 
lower Oourts, у А 
Mouuics, J,—l agree. 
-Be De s 
| | Appeal admitted. 


LAHORE HIGH COURT. 

Отг Revision Petition No. 763 or 1921. 
June 6, 1922, 
Present:—~Mr. Justica Martinean. 

Tus Fig« SHIB LAL-RAM LAL— 
DEgrFENDiNT8S— PETIT: OSERS 
versus 
Tae Fax HARI RAM-OHHADAMI LAL, 
or AMROHA, Distgior MORADABAD 


PLAIntiv¥s— RESPONDENTS, 
Badni contract—Agent, tf entitled to be recouped 
for loss incurred on behalf of principal- Commission 
agent—Onus probandi, ; 


. An agent is not entitled to be recouped for loss 
incurred by him on behalf of the principalin a 
ibadnt (wagering) contract. 
. A commission agent often enters into transactions 
оп his own account and-, the -pnus lies on, him to 
proye thabin a.;partioular transaction he acted as 
agént‘and not as principal. [p. 960, col. 1,] 
''Petition, under sestion 44 of Ast VI of 
1918, for revision of a decree of the Senior 
Subordinate Judge, Rohtak, dated the 25th 
May 1921, reversing that of the Munsif, 
First Olass, Rohtak, dated the 2nd November 
1920. 
Mr. Shamatr Ohand, for the Petitioners. 
Mr,-Anant Bam, for the Respondents. 
JUDGMENT.—The plaintiffs allege that 
they, were instructed by the defendants to 
sell 2 waggon loads of bajra as their 
agente, and that they acsordingly eontraeted 
to sell the bajra to Ram Dial-Gordhan Dass, 
but as the defendants did not send the bajra 
they (the plaintiffs) had to make good the 
loss to Ram Dial.Gordhan Wass and paid 
them Rs, 260.2 9. They sue for the re- 
interest, . : 
The defendants pleaded that the bargain 
was made With the plaintiffs as prineipals 


sovery of that amount with eommission and, 


>and not as agents, and also -that it was а 


“badni” transaction, astual delivery of 
the goods not having been intended aad that, 
therefore, the suit was not maintainable. 
They also denied that the plaintiffs had in: 
eurred any loss. 3 
The first Court found that the transastion 
was badni,” but that the plaintiffs sated 
ав the defendant's agent and would be-en- 
titled to be reeouped for any loss ineurred 
and that the amount payable on suoh a 
transaction would be determined, not by tha 
difference between the rate agreed upon and 
the market-rate, but the rate fixed by a 
panchayat aecording ‘to usage. Finding, how- 
ever, that the payment alleged to have been 
made to Ram Dial-Gordban Dass had not 
been proved the Munsif diamissed- ‘the 
suit, m d ops 
The Senior Subordinate Judge on appeal 
agreed with the First Oourt'a findings on 
all the points exeept the question of pay- 
ment. He found that the plaintiffs had 
proved the payment of Hs. 260.2.9, and 
accordingly gave them a deeree for the 
amount elaimed. The defendants have 
applied to this Court for revision, І 
The first point urged is that when it was 
found that the transaction was a wagering 
one the suit should have been dismissed, I 
think this eontention ія sorreet and it ia 
supported by a judgment given in Civil 
Appeal No. 107 of 1889, quoted on page 384 of 
80 P. R. 1895 [Seth Lachman Das ү, Dhanpat 
Rat (1)] in whioh Plowden, J., held that tho 
plaintiffs, who had claimed aa defendants’ 
agents in bona fide mercantile.’ transaetions, 
sould not be allowed to alter their elaim to 
one for a refund of losses paid upon wagering 
contrasts, — > 
Secondly, the lower Appellate Court eom. 
mitted a material irregularity - in passing a 
desres for an amount ealculated according 
to the rate fixed, by a panchayat, as the 
plaintiffs had not- claimed ‘to be entitled to 
resover their losses according to that rate. 
No question of the losses being éaleulated. 
at that rate arose on thé pleadings, пог, was. 
the question of losal usage or the eompetency 
of a panchayat’ to fix tha rate put in issus, 
It was in fact dymmon ground between “the 
paries that, it was the market-rate whieh 
had to be aseertained, and tecordingly~ the 


(1) ВОР, В. 1895% ` 
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jesue framed was what was the market rate 
a$ the due date. If the loss be calenlated 
a&eording,to the market-rate the amount 
which tbe plaintifs would have had to pay 
to Ram Dial.Gordhan Dass is very small, 
and they would not be entitled to slaim 
anything more than that from the defend. 
ants.. . . 

In the third place the finding as to the 
plaintiffs having, aeted as agents of the 
defendants is'not based on any evidense, 
1%. is based only ona certain letter which 
has been neither admitted by the defendants 
ior proved, *It is true that the plaintiffs 
iem eommission agents, but  sommiesion 
agents often enter into transaetions on their 
own sceount, so that it does not follow that 
in this particular transaction the plaintiffs 
were acting as agents. The onus was on 
them and théy have not dissharged it. 

I accept this applisation, reverse the. 
deoree of the lower Appellate Court, and 
restore the decree of the First Oourt dis- 
missing the ‘suit. The plaintiffs will pay 
the defendants’ costs in all the Courts. 


‹ i 
ORN 
i . Applic tion accepted. 


NAGPUR JUDICIAL COMMISSIONER'S. 
| COU 


Sxcoxp Civit Aerzar No. 190 B or 1920, 
June 23, 1922. 
Present :—Mr. Prideaux, À.J.C. 
Musammat SUPDI—DzrzNpaNT No. 3— 


APPELLANT , 23 


. versus 
MARUTI AND OTHEXS—-PLAIATIFFI— 
RESPONDENTS. 
. Hindu Lgw —Surrender by widow in favour of 
daughter—Insignificant portion of husband's property 
not included— Acceleration of daughter's inheritance, 


+. "Arelinquishnient by a Hindu widow іп favour of 
her daughter.dods not fail to accelprate the inherit- 
ance in favour of the latter simply because an 
insignificant: portion ‘of the husband's property is 
not included іл the gift. Гр. 962; col; 2-] 
'., Vadlamudi Gopalakrishnayya — v. Vadlomudi 
“Gangayya, 62 Ind, Сав, 749, Sugeshwur , Misser v, 
Ў $ OR 
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Maheshrani Misrain, 57 Ind. Oas. 325; 48 C. 100 a 
p. 109, (1920) M, W. М. 472; 39 M. L, J, 161: 28 M. 
L.,T. 154; 2 U. P. D. R. (P. О.) 128; 12" L. W, 481; 
18 A. L. J. 1069; 47 I, A. 282; 25 О, W. N, 194 (P. O.), 
followed. - 

Moti Raiji v. Laldos Jibhai, 87 Ind, Cas. 945; 41 B. 
98; .18 Bom. L. В: 954, not followed. 

Appeal from a: deeree of the Distriot 
Judge, „Akola, dated the 5th May 1940, 
in -Oivil Appeal No. 96 of 1919. 

Dr. Н. х, Gour, for the Appellant. 

Messrs. M. E, Dizit and M. B. Niyogi, for 
the Respondents, 


JUDGMENT.—The followirg genealogisal 
tres helps to explain the sase: — 


PAMAJI 
| 
Rambhaji Sambhu=married 
бель S Yedabai,, 
пра efendant No. 
(deceased plaintiff) Mens 
Rewoo, dead 
Supdi, defendant 
. Мо. 2, ' 
C 
` 
Maruti Ramchandra Nara; u 
(plaintiff No. 1.) {plaintiff No 2.) . plaintif 
„Хо, 8j) ^ 


The plaintiffs state thst they are re- 
versioners of Sambhn and sue for a'de.' 
claration that the transfers of  Sümbhu'g 
property made’ Бу Yedabai are not binding 
on them on tbat lady's death. In para- 
graph 2 of the plaint under headings (a) 
(b) and (c) the plaintiffs‘ give the property 
in suit. Plaintiffs also claim the property men- 
tiened in paragraph 2 (a) under a Will 
executed by tbe. deseased Sambhu. about 
12th January 1896. The.properíy mentioned 
in paragraph 2.(b) was given by that dosu. 
ment to the widow to be enjoyed for her 
life only. The elaim for the eastern half 
of field No, 113 of Wadner Rhatji was 
given up as the samé is said.to havé beer 
in possession of à psrson who ia not а. 
party to this «ase. The third defendant, 
Sayad. Saidu, was joined on the ground 
that he is in possession of field “No, 311 
and defendant No. 4 Bhagwatdas was joined ` 
qn the allegation that his“ predeeessor-in- 
title was given field Survey . No. 56^ 
of Wadrer Bhatji by  défendant* No. 1 


Voi. 5 LKV 1] 
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"The ré&t of the property. was given by 
defendant No, 1 to her daughter, Rewor, 
by a deed of gift exeeuted in March 1909. 
The esse procseded ex parte against dofend- 
ants Nos, Land 4. 

The second defendant devied the. Will 
pleading that it was a forged dosument, 
.Bhe further pleaded that plaintiffs’ olaim 
on ‘the basis :of the Will was res iudicata, 
“a8 plaintiffs’ Suit. No. 189 of 1893 brought 
against the widow in respect of the property 
mentioned in paragraph 2 (a) of the plaint 
on. the strength of the Will in the Court 
of the Exira Assistant Commissioner was 
dismissed on 21st September 1898. Further, 
tbatthe elaim on the strength of the Will 
was now time barred under -Art. 120 of the 
Limitation Ав, ss Sambhn died in, 1896, 
As regards the gift to her mother, defend- 
ant No, 2 pleaded that as it вотргівей 
all the property held by the widow as 
.BSambhn's widow and it acselerated возвек- 
-Bion of. Rewoo to Sambhu's estate it.eoald 
‘not be impeached. It was she who had 
sold: field No. 311 to defendant No. 3 


-;aud gifted field No, -56 to defendant No. 4. 


The rest of the property the defendant 
‚Мо. 2 eame to by inberitancs- from the 
.8ole owner, her mother, з : 


Plaintiffs in reply affiemed the ganuine- 
-naes of the, Will.and stated thst the decision 
in tbe: former suit was, not res judicata 
ibecause that snit; was not dismissed on 
its merits but for teshnical defscts,in the 
frame thereof, Further, that all Sambha’s 
<property now claimed was in .the posses. 
‘sion of Yedabai as widow's estate acd, 
therefore, the. elaim by the .raversioner was 
‚доб time barred, . It was further. contended 
.that,the widow had no pover to give awey 
„Ше estate. and that the. property covered 
Љу the, deed of giit was not delivered .to 
the donee; further, that the desd cf, gift 
«was not validly attested. It waa also. denied 
that that deed somprised the entire estate of 
the deseased Sambhu, Sambhu із said to 
shave һай moveables worth some R3, 10,000 
and these aud the.two. housea. dessribed 
in. paragraph 2 (e) of the plaint were 
not iueladed in the property given away. 
„Ав regards the transtora to defendants Nos. 3 
and 4 plaintiffs’ ease is thai the sale wie 
really: gieoted by the widow thong nomie 
nally in the'name of Rawoo, | 


Gl 
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Defendant No, 2 in reply stated that 
the moveables and tha two  chhappars 
did not belong to*Sambhu and that when 
the deed of gifi was executed the widow 
Lelieved that it eomprissd the' entire es- 
-tate of her decoassd husband. The non; 
inelusion of the moveables would not affest 
the validity of asseleration of the prop: 
erty given. 

Appropriate issues were framed and tried 
(апай the result ia the Trial Court may be 
summarised thus. The Will was duly exs- 
.suted by Sambhu and the desision in the 
former sase did not operata as res judicata. 
Piaintiffs!' slaim for thea properly given 
to their father under the Will was time- 
barred, that document being exesuted in 
:1896, the year in which the testator 
died. Plaintiffs did not talks possession of 
„the property nor sued for it in a aompe- 
tent Court on a propor plaint, As 12 
years had expired віпәз the death of 
Sambhu, plaintiffs sannot now claim. Dealing 
with the 4th issue the Judge finds that the 
gift desd of 23rd Maroh 1-09 (Exhibit 
2 р.1) was executed and properly аёёевё- 
ed. At the time this was executed Rewoo 
and her mother, namely, the donor and 
the donee, wera living together and Hewoo 
and her.husband were managing tho family 
affairs and wera in possession of the .prop» 
erty at the tima of the gift. After the 
gift Rewoo exercised actual ownsrship over 
the, psoperty and suffisient delivery was 
held established. Dealing with the ques. 
tion whother, the gift comprised all. the 
properly left by the dessased Sambhaji 
it was held not proved that the first de» 
‘fondant owned or posressed any move» 
ables at the tims of the gift. As regards 
the two chhappars said to balong to Sambhu 
eand not covered by the deed of gift the 1н 
writes : 

"Ip the Wil (Exhibit P-11) they are 
described as the , testator'a proparty but 
they were given by the Will to Rewoo and 
-Rewoo wai owner of these from the death 
of Sambhu. Dafendant No. 1 sould not be 
:owner althoygh she says во in her deposi- 
tion. It is not shown that. she was in’ 
possession of the  chhaepars They fell 
down long ago and the sites were open and 
nneared.for for several years, Nobody took 
cara. of these as they were of no valus or of 
insignificant vàlug in the village.” 


: was left unsurrendered and holds‘ that 
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t^ It was fourd that not [being held by 
the widow bret belonging to Rewoo after 
her father's death their absenee from the 
deed of gift did not affect that doeument's 
validity, The property covered by that do- 
eument was: found to have passed and 
‘the transfers of fielda Nos. 56 and .311 
were made by Rewoo. It was held: that 
the widow had surrendered.. all her interest 
in her husband's estate in favour of the 
next reversioner, her daughter; and that the 
"asseleration was good. The Judge further 
find that the surrender of a widow's estate 
to the next reversioner would not be in- 
‘valid merely because an insignifieant part 
in 
‘the present ease the widow intended to give 
‘her husbard's estate to the Caughter and 
even if these chhavpars: were not во given 
‘and belonged to her it would not affeet the 
базё, ; 
А ‘The "ih istue in the case runs : 

“What relief, if any, are the plaintiffs 
‘entitled to?" And the Judge holds that 
“Rewoo could not get the property ‘describ: 
‘ed: in paragraph 2 (5) ofthe plaint, She 
‘is nob the next reversioner in-respest of 
this property. By the Will plaintiffs’ father 
'Gahpat was made the next reversioner of 
ЫЬ property and the widow's power òf 
"alienation was expressly restrained and 
‘Ganpat was to get the property after the 
'widow's death. Plaintiffs were given a 
‘deslaration that the deed of gift of 23rd 


‘March 1909 was void as against the plaintiffs ` 


Фо the extent of Survey No. 80 and two 
residential dhabas and the remaining alaim 
‘was dismissed, “a” 

: Both sides appealed to the Court -of 
‘the Distriet Judge, Akola,’ who'has found 
thet’: the former eivil suit ‘did not воп. 
‘stitute те judicata, The defendant's 
Pleader admitted in the lower Appellate 
Court that the Will is а genuine doou- 
ment; “Plaintiffe’ elaim based on the Will 
was found to bs time-barred but plaintiffs 
were held sompetent to fall bask on their 
alaim as reversioners, Yedabai did поё 
Даке any property under the Will bit took 
as а, widow. On the fladingg the Judge 
holds that the suit of the plaintiffs . is 
liabls to be dismissed unless the finding of 
the Trial Court is disturbed relating to the 
widow having asselerated inheritanee іп 
favour of ber daughter, Itewas held that 
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relinquishment by a widow in favour of 


.her daughter to be effestive should be ebm- 


plete and absalate and should comprise 
the whole property. In the present case 
the gift did not’ inelude field No, 113 вра 
the chhappar sites but. it was found not 
proved that the widow. ever held and pos. 
sessed field No. 113 апа that she was in 
porsession of the same when she. made the 
gift, But because.the two chhappar sites were 
not included in the gift the gift was . found 
invalid and plaintiffs were given а deeree 
for a deela1ation of having’ all the property 
in suit. 

"The evidense quoted in paragraph 16 
of the judgment of the lower Appellate Ocurt 
does not support the finding as regards" the 
two chhappars come to by that Court and 
it is diffisult to see how the witnesses named 
оша have been relied upon. Manaji 
(P. W. No. 12) says nothing on the question 
nor does Amrit Rao (P. W. No, 13). Maruti 
(P. W. No. 18) is a plaintiff; he says no- 
thing ; and Matadu (P. W. No.19) merely 
says that the widow used to tie her cattle 
on the chhappar pites but this witness bas 
been Hving in another village for 10 years 


-and is not likely to know anything about tle 


question, Karim Khen (D. W. No, 6) who 
has aleo been relied on merely says that the 
‘sites belonged to the widow who had all the 
property after Sambhu's death. This evi- 
denee is eertain!y insuffieient to establish 
‘that the widow took the two chhappar.sites 


‘for the chhappar themselves had fallen down 


and was in possession of them at the date 
of the gift. But these sites have been left to 
Rewoo by the Will; Rewoo and her mother 
had’ been living together; ard it seems pro- 
bable that she msy have taken possession 
under the Will though in the lower Court 
the Will was denied ard fields given 
to Rewoo by the Will аге ineluded in the 
deed of gift. 

It is eontended for the appellant that a 
gift is no less seomplete becauBe certain 
insignificant portion of the husband’s property 
is not ineluded therein. In Vadlamuas 
Gopalakrishnayya v. Vadlamudt Gangagya (1) 
it was held that "the faet thata small and 
inappresiable portion of the estate is not in. 
cluded in the deed of surrender will not in- 
validate it"; and in Sureshwar Misser ү, 
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(1) 62 Ind, Qas4749. D 
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NAJM UN-NIBA t. RAGHUNATH, 
Maheshrant*Misrain (2) their Lardships of the 
Privy Ocuncil seem to hold the sams opinion. 
There is no question as to the bona fides 
of the transaetion. I am .aware of the 
decision in Mott Rati v, Laldas Jibhai (3), 
but prefer to follow the Madras ruling, 
Tha two chhappar sites in question were ‘of 
little value, if of any value at all, situated as 
they are in a village and I think the 
surrender to the daughter was no less som- 


plete bseause these tro sites were not щеп-, 


tioned in it, 

The result is that this appeal is allowed. 
I sst'aside the desree of the lower Appellate 
Court and restore that of the First Court. 
The appellant will get her costs here and in 
ihe lowar Oourts so far as she has been 
всосёвАѓаї, 


G. R. D, 
Appeal allowed, 


(31 67 Ind. Cas, 825; 48 C. 100 at p. 109; (1920) M. 
W, N. 472; 39 M. D. 2.161; 28 M. L. T. 154, 2 U. P. 
L. В, (Р. О.) 128; 12 L, М. 461; 18 A. L, J. 1069; 47 
Т, A. 288; 25 О, W, М, 194 (Р. C.). 

(3) 87 Ind, Cas. 935; 41 B, 93; 18 Bom. L, R, 954, 


OUDH ioo COMMISSIONER'S 
e А 
First С?үп, Arrear No, 37 or 1921, 
Mecember 19, 1921. 
Present :—Pandit Kanhaiya Lal, J. О. 
NAJM.UN-NISA AND ANOTHER—DeFENDARIS 
— APPELLANTS 
versus ` 
RAGHUNATH дир OTHER3 ETT 
RESPONDENTS, 
MortgageAInterest, general stipulation regarding 
payment of—8tifhulation applicable till payment of 
mnorigagesmoney.® 
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А. general stipulation in а morigage- авва that 
the mortgage-money shall bear interest at a certain 
rate without any limitation as to its cürrenoy 
should be treated as applicable to ‘the entire 
period for which the mortgage. money might- re- 
main unpaid, [p. 964, col, 1.] . 


Rahas Behari Lal v. Bachehu Singh, 23 Ind, Oas. 
871; LO. L.'J. 50, Bindesri Naik v. Ganga ‘Saran 
Bahu, 20 А. 171; 20 W. М. 129; 26-1. А. 9;.7 Sar, Р, 
О, J. 278; 9 Ind. Dec. (мх. в.) 471 (P. O.', Rameshar 
Bakhsh Singh . v.. Prabhu Dayal, 67 Ind. "Cas. 588; 7 
O. L. J. 848, referred to, 


Appeal against the decreas of the Subordinate 
Judge, Biswan, Sitapur District, dated the 
12th Maroh 1921, 


Mr. Salig Ram, for tha Apposllants. 
Messrs. Ram Adhin Agnihotri and: Daya 
Kishep Seth, for the Respondents, 


JUDGMENT.—This was a suit for the 
recovery of money by the foreclosure of a 
mortgage. The dead of mortgage provided 
that the mortgagor shall “pay the prin- 
eipal money sesured by the mortgage with 
interest af 7 annas per cant, "per mensem 
within 7 years, Itfurther provided that the 
interest due shall Ъз paid half-yearly and 
that if the interest for day half. year remained 
unpaid it shall be added to the principal and 
shall carry eompound interest at the, gáma 
rate. The Oourt below -found that "this 
covenant was eufórseable and. applied to thé 
entire period for. whieh the money remaine 
unpaid. One of the defendants has filed this 
appeal against that дөвівіоп but there is no 
force in it. 

The decision in Rakas Behari Lal v. Bachchu 
Singh (1), on whioh the Court below has 
relied, applies. In Bindesri Naik v, Ganga 
Saran Sahu (2) where а deed of mortgage 
stipulated in general terms that interest was 
to run upon the prineipal sum advanced, 
without any limitation as to the period ot 
its currency;and also stipulated that, in 
default of punetual payment at the end of 
eaeh year, the mortgagees were to ba at 
liberty to treat unpaid interest as prinsipal 
and to resover it from the mortgaged prope 
erty, their Lordships of the Privy Couneil 
held that the (rhe construetion to be plased 
on the deed was that the capital sum waa 

* to bear interest at- the eontract rate till 

(1j 28 Ind. Cas, 871; 1 O. L, J. 60, 


20 A. 171; 2 C. W. М. 129; 25 I, A. 9; 7 Sar. P 
c S ar, 9 Ind, Deo, RA в.) 471 (Р, 0.), : 
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‘payment. -In Rameshar ‘Bakhsh Singh v. 
‘Prabhu Dayal (8) it; wae similarly held 
that a general stipulation in a mortgage- 
-deed-.that the mortgage money shall bear 
interest ata certain rate without any limita- 
tion as to ifs eurreney thorld be treated as 
‘appliehble to the entire period for which the 
mortghge-money .might remain unpaid. No 
‘mistake in tte mode of ealeulation is pointed 
put, 

"The sppeal is, therefore, dismissed with 
«80868. 

х, Ж. : * 
| Agpe»l dismiteed. 


(8) 57 Ind, Cas, 63357 О. :Ь. J, 348, 


‘‘LAHORE HIGH COURT. 
`7 Висонр бтп, Аррвзт. Мо, 1829 or 1917, 
"s Nóvember.16;.1921. 
Pretent:— Mr. Justise Atdal Raoof 
and “Mr. Justise Martineau. 
“SHER JANG—Dsgrexpax1— 
APPELLANT 
_ versus 
MUNSHI RAM—Pfatst:¥r¥— 
: REBPONDENT. 


"Qustom-— Succession to non-proprietor — Collateral 
dn fourth: degree. 


Ла, -the case of succession to a proprietor'*any 
collateral, however remote, would be entitled to 
sucteed!in default of a nearer heir, but where the 

' question, ів one of succession to ‘a non-proprietor 
`, remote collaterals are excluded. Гр. 964, col. 2.] 
Where a collateral of a deceased non-proprietor in 
. the fourth degree claims to succeed to his "immove. 
able property, the onus lies on him to prove that 
‘he is efíbitled to do во by custom. [p. 985, col. 1.] 
(tira v, Mpda, 87 P. E. 1887, followed, 
* . е 


:Second appeal from the decree-of the Distriet 

: Judge, Hoshiarpur, dated -the 9:h ‘February 

1917, affirming that of the Munsif, First 

;Olgss, - Garb&hapkar, 'Distriet “Hoshiarpur, 
Gated tho 22nd May°1916, i 


INDIAN OASEN, 


‘T1983. 


$ 43 : 
Bakshi Tek Ohand, for the Appellant. 
Lala сат Chand, fcx the Respondent. 


JUDGMENT.—The plaintiff sued for 
pessession of а. shop, situate at the village 
of Simli, in the Hoshiarpur Distriet, whieh 
was left by one Mele, who. died about 10 
years before suit and was, as bas been 
found by the lower Appellate Court, 
a non proprietor in the village. The 
shop adjoins the house of tke defendant, 
who is а proprietor. The plaintiff.sontends 
that he is entitled to tbe shop as the 
heir of ‘Mela, wbo was his seeond cousin, 
and the Courts below have found in his 
favour. The defendant has preferred a 
second appeal, baving obtained a.sertifionte 
from the Distriot Judge under section 41 
(3) of the Punjab Oourts Aot. 

In paragraph 233A of.Rattigan’s Digest 
of Onstomary Law 16 is laid down that a 
remote sollateral is not entitled to sucseed 
to a non-proprietor, and it is not disputed 
that this ia a correct statement ‘of the 
eustom, the question being only whether 
or not a second cousin, that-is, a-sollateral 
of the fourth degree, is- to be regarded as 
a remote collateral We are unable to 
agres with the learned Distries Judge іп, 
applying by analogy in the present вава 
the rule under whieh, where the question 
is one of succession to proprietary rights 
in land, the descendantsfof a common greate 
grandfather are regarded вя near eol- 
laterals. f 

In the eate of sueecssion to a proprietor 
any collateral, however remote, would be 
entitled to sueceed in default of a nearer 
keir, but where the question is one of 
succession to а non- proprietor remcte 
collaterals are exeluded, and what has to 
be determined in the rresent базе is 
whether tke plaintif has- proved - the 


-existenes of в custom.by whieh a collateral 


in the fourth. degtes ean „succeed to a 
non-proprietor, .. . : 

Thera is no instanca on the  reeord of 
the succession of а collateral in that 
degree, ard the cases mentioned in 
Rattigan’s Digest of Oustomary Law do 
not show that collaterals more. distantly’ 
related tban first eousins have ever 
sucseeded. tira v. Moda (1) іва ease in 

н А я 


(1) 37Р, R, 1887, e 


А 
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point. 19: related to a village im the 
Hoshiarpur'Distrist, and the plaintiff was, 
as in the- present сазе, a collateral of the 
deceased non-proprietor'in the fourth degree; 


It was held that it lay on.him to. prove: 


that: sollaterals more distantly related than 
a, nephew were by eus!om entitled to aue. 
«eed; and that he: had failed to dissharge 
the cnus. 

' We Gnd; therefore, in the prasent ease 


that the plaintiff, on whom the. onus lay, 


has failed to prove that-he is by: custom 
entitled to:sussesd to the shop left by his 
sesond consin, a I 
village. 


+ We aasept the appeal, revarao the dearees: 


of the Oourts balow, and dismiss the sait 
with sostas thronghont, 
Z. к. & R.N, 
Appeal accepted, 


BOMBAY HIGH COURT. 
Oxiaiwan Orvin Jgatspicrion APPEAL 
No. 2 or 1922 ; Sorr No. 2685 or 1919, 
Я June. 19, 1922. 
Present.: —Sir Lallubbai.Shab, Kr., Acting 
Onief: Justice, and. Mr. Juitiee. Crom. 
TRICAMJL DAMJI & Со,—-Рилїнтїрз — . 
APPELLALT4 
4 . versus 
VEBJI KANJI ap. orngas—Dorgxcavss—., 
; ‚ RESPONDENTS, 

Stamp Act (II оў 1899),, ss. 2 (20), 7 (3), 33. (a), 
Sch. I, Art. 41— Document, construction of — Protection. 
Note : Policy of Sea Insurance—Unstamped policy of 
Sea Insurance, if admissible in evidence. 

The natare of a document must really bə deter. 
mined with reference to its terms and no general 
test can Бе laid down for distinguishing a Pro. 


tection Note from a formal ‘Policy.of ‘Sea Insurance.” 
Гр: 968, cof, 2. ' | Е - 
е 
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It may be-that a document may in form appear 
to be a Protection Note, still if in terms it satisfies 
the requirements of the definitionof “Policy- of Sea: 
Insurance” within the meaning of the Stamp 
Act, it would, for the purposes of that Act, ba 
open to a party to contend that it isa Polioy.of Ses 
Insurance. [p. 966, col. 2; p. 967, col. 1.] 

Marine Insurance Certificate, In ve, 19 В, 180; 10 
Ind. Dec (м. s,) 87 (Е, B ), referred to, 

Home Marine Insurance Qo v. Smith, (1898) 1 Q. B. 
829; 8 Asp. M. Li, C. 888; 8 Com. Cas, 172; 61 L. J. 9, 
В. 654; 78 І.Т. 495; 14 T. L. R. 868, distinguished, 

Anunstamped document which otherwise fulfils 
all the conditions of a ‘Policy of Sea Insurance’ is 
admissible in evidence upon payment of the necega 
sary stamp and the penalty prescribed in section 
85 (a) of the Stamp Act. Гр. 966, col. 2.] 

The defend ants executed and passed an unstampe 
ed document to the plaintiffs in respect of а carga 
shipped from Muscat to Bombay in the following 
terms :— 

“Given in writing by the undersigned persons, 
To wit: That we accept the liability om goods shipped 
from the Port of Muscat in the boat *"Jeramprasad, 
Tandel Ibram" for Bombay Bunder. That liability 
is to exist up to the time the said goods have been, 
discharged on the Bombay Bunder having passed, 
any intermediate Ports, The insurance is accepted 
in accordance with the usage of English Policies 
without damage. The amount isto be paid within 
six months from the date of the loss deducting there. 
from discount at the rate of 20 per cent, Through 
broker Tha: Dewkaran. The' signatures are to be 
duly affixed to the stamped pakka (i6, formal) 
policy: ” 

Held, that the document in question was a Policy 
of Sea Insurance within the meaning of seotion 2 (20) 
of the Indian Stamp Act, provided the contract 
embodied therein was for consideration of a 
premium.. fp. 966, col. 2.] 

Obiter,—Mere initialling a Policy of Sea Insurance 
is sufficient to indicate the names within the meaning 
of section 7 (8) of the Stamp Act. [p, 967, col, 2.] 


Home Marine Insurance Оо v, Smith, (1598) 1 Q. B, 
829: 8 Asp, M. L. О 886; 8 Com. Cas. 172; 67 L, J, 
Q. B. 554; 78 L. Т. 465; 14 T. L, В, 868, referred to, 


Appeal against the judgment of Mr. Justieg 
Marten: 

Messrs. Kanga,  Advosate.General. and 
Ghaswall1, tor the Appellants, — 

Messrs, Desi, Campbell und Setalvad, for 
the Responden's. 


JUDGMENT. 

Saau, Acca. CO. J.— Te plaintiffs saed the 
dsfepdants in this ease on what wa: deasribed 
in the plaint as а Profestion Note, Exhibit. 
X.l in, the case. The defendants contgsted 
their liability under this dosument; and 
among the evarious defends the prae 
liminary defenca raised was thah tho. dos. 
cament проп whish the plaimtiffi saed beiag 
unstamped, the suit. was not mainiainable, 
Upon. the preliminary iesue the Trial Coart 
. e . 
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üesidéd i in favour of the defendants, and 
dismissed the suit. 
: The question in this appeal from the 
judgment of Mr. Justice Marten is whe- 
ther the document in question is a ‘Polisy 


of Sea Insuranee’ within the moaning of the 


Indian Stamp Ast (II of 1899) or it is 
merely & "letter of eover or engagement 
to issue ‘a’ Polisy ` of Insuranse" within the 
meaning of the "General Exemptions” re- 
lating to Policies of Insuranee in Art. 
47 of ‘Schedule I of ‘the Indian Stamp 
Ast, “The learned Trial Judge is of opinion 
that the unstamped memorandum, Exhibit 
X.l, falla within the exemption; and if 
that view ‘is right, it is elear that, as it 
is not stamped, and as no stamp san be 
now reseived in respect of it, the suit will 
be unmaintainable. 

' "Тһе. whols ‘question is whether the doeu- 
ment in question satisfies the requirements 
ó the definition of “Policy of Sea Insuranes” 
within the meaning of the Indian Stamp 
Aet, The document is worded thus :— 

"Given in writing by ‘the undersigned 
persons, To wit: That we aesept the 
liability оп goods shipped from the Port of 
Museat in the boat Jeramprasad Tandel 
Ibram for ‘Bombay Buander, That liability 
is to exist up to the time the said goods 
have been diseharged on the Bombay Bunder 
having paased any intermediate Ports, The 
insuranee is aseepted in accordance with 
the tisage of English Policies without damage, 
The amount is to ba paid within six months 
from the date of the loss deducting there- 
from dissount at. the rate of 20 per, sent, 
Phrough brcker Ths: Dewkaran, The sig- 
natures are to be duly affixed to the stamped 
pakka (i. ¢., formal) poliey. 

The risk undertaken by each of the 
exesutants is stated to be Rs. 3,750, The 
document is initialled by defendant No, Ё 
and another person whose legal representa- 
tives are on the record as defendants Nos, 
2.to 4, This dosument definitely renders the 
exeeutants liable for a certain sum for the 
insuranee of the goods shipped bya párti- 
enler boat and the period in definitely 


. atated,' s." 


. Under веса 2, elause (20) of the Indian 

: Вывр. Act, a Policy of Бев Insurance means 

“any. insuranée, made.,.upon any: goods, 

merehandise ог: property of any deseription 
whatever on board of any ship-.or vessel..." 

` s T > е е 
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The expression “Polisy of Insuranes" in 
the preeeding elause is defined as including 
"any instrument by whieh one person, in 
consideration of а premium engages to in- 
demnify another against loss, damage or 
liability arising from an unknown or eon. 
tingent event.”. Assuming, without deeiding, 
that the sontract in question was entered 
into in consideration of & premium, it would 
be & Poliey of Sea Insuranee within the mean- 
ing of вевііов 2 (20). 

It is urged, however, on behalf of the 
respondents tbat in form it is only a Pro- 
teetion Note or a letter of eover and that 
the exeeutants eontemplated a formal poliey 
to be drawn up later. It is, no doubt, 
true that the doeument does refer to 
a formal policy duly stamped to be prepared; 
and it may be said that in form itis not 
a Policy of Sea Insuranse, But these eon- 
siderations, in my opinion, are not decisive 
of the question as to whether the document 
in substanes san be treated as a ‘Poliey 
of Sea Insurapse! within the meaning of the 
Indian Stamp Act. It may be that some 
Proteetion Notes may in terms «over a 
period only up to a time when the formal 
poliey should be drawn and in some eases 
it may be open to an insurer to refuse to 
issue the policy aseording to the terms of 
the Note. Sueh Proteetion Notes would 
elearly be within the scope of the General 
Exemption under Art. 47. 16 may also be 
that a doeument sush as we have in the 
present ease may be in form a letter of 
that nature; but if in substanee and in 
terms it satisfies all the essential eonditions 
of a 'Poliey of Sea Insuranes, I do not see 
any reason why the plaintiffs . should поб 
get the benefit of that view.of the dosu- 
ment. lf it is a Policy of Seg Insuranee, 
it is open to the plaintiffs under section 35 (a) 
of the Indian Stamp Act to pay the neces. 
gary stamp with the prescribed penalty and 
to ask the Court to admit the dosument in 
evidence. If it is merely a letter of 'eover 
or engagement to issue а Poliey of Insuranee 
within the meaning of the exemption, he 
eannot do so, and the suit must undoubtedly 
fail The nature of the doeument must 
really be determined with referense to the 
terms of a particulam dosument without 
attempting to lay down any general test for 


-distinguishing a Protestion Note from a, 


formal polisy. It may Ье that, the dosu. 
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menb may in form appear, to be a Protos- 
tion Note; still, if in terms it satisfiag the 
requirements of the definition of ' ‘Policy of 
Sea Insuranse" within the, meaning of the 
Indian Stamp Act, for the purpose of the 
Stamp Aet it would be opsn to the party 
to.eontend that it is a Poliey of Sea In- 
suranee, эпа, ав sush, sapable of being rə- 
-ceived in evidence &ubjeet to the payment 
of the stamp with the necessary penalty. 
tlt isurged on behalf of the respondents 
that this doeument is merely а ‘‘eontraet 
for sea insuranse," and that under seestion 
7, sub-seetion (1), it eannot be valid un- 
less it is -expressed in a Sea Policy, But 
the “Sea Polisy” or Poliey of Sea Insuranse 
is defined under sestion 2 (20), and if this 
dosument satisfies the requiremants of that 
definition, I do not see why it should not 
' be so treated. The -essentials of а ‘Sea 
' Policy, as indieated in  sestion 7, sub. 
sestion (3), are present in this eae. 
That being my view of the partieular 
dosument, І think that it is admissible in 
evidenee on paym^nt of the necassary 
stamp and penalty. . 

. I may refer to the ease of Marine In- 
surance’ Oertifcate, In ve (1), ìt was a 
desision under the Stamp .Aet of 1379, 
The provisions of that Act ware different 
from those of the Aet of 1829 bearing 
on ‘this point, It ie, howaver, an iastanee 
in which the sertificste of ineuranee, which 
eontemplatel in terms an exshanga for a 
duly stamped poliey, was treated as a Polisy 
of Insuranee within the meaning of the 
Indian Stamp Aet of 1879. 

Oa behalf of the respondents reliancs is 
plased upon the desision ia Home Marine 
Insurance Oo, у. Smith (2). That ease went up 
in appeal and the jadgmant of the Court of 
Appeal is reported aa Home Marine Insurance 
Qo. v. Smzth(3). It would appear that in that 
partisular ease the document was held to 
be invalid, as a poliey, not besause a letter 
of sover sould never be a policy, but that 
the particular doeument lasked one of the 


(1) 19 B. 180; 10 Ind, Dec. (x. s.) 87 (F, В.), 
(2) (1898) 1 Q. B. 899, 8 Asp. M, L, O. 886; 3 
"s пы 172; 67 L. J. Q. B. 655; 78 L. Т. 465; 1T. 


NOTE В, 851, 67 L. J. Q. В. 777; 78 L. T. 
ИА 14 T, L, R. 459; 46 W, В, 661; 8 Asp. М.І, C, 
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essentials mentioned in sestion 95. (3) of 
the Statute of 1891 (54 & 55 Vio, о. 39). 
It i» trua that no opinion was expressed 
that but for that defect it would be a 
Policy of Sea Insurance. But tha ratio 
decidondt in that ease suggests that if it 
otherwise satisfied the requirements of sub- 
section (3) of ssetion 95 of that Statute 
to which section 7, sub-sestion (3), of the 
Indian Stamp Act of 1879  sorresponda, 
it might have been held to be a Sea 
Polisy, At any ra‘e, the weight to 
be attached to the jadgment of Mathew, 
J., in that case is very much reduced by 
the line of reasoning alopted by the Court 
of Appeal. 

The doenment before us is not subjsctto 
any sueh infirmity. 

I think that initialling is suffisient to 
indicate the names within the meaning of 
sestion 7 (3). Ab any габа, is not sug» 
gested in this ease that the initialling is 
not suffisient. [п the case of Home Marine 
Insurance Company v. Smith (2) the docu. 
ment was merely initialled, and though 
in the arguments ia the Appeal Court this 
sirsumstanca was mentioned, there is no 
referense to it inthe jadgments. Parsonally 
I see no reason in thisease why it should 
not be held to satisfy the requirements of 
sestion 7 (3). The dosumént in question, 
it seems to me, satisies, thouzh not ia form 
but in substanes, the requirements of the 
definition of the Polisy of Sea Insurance, 
Therefore, ib is open to the plaintiffs, on 
p3ymant of the necassary penalty, to tender 
the dosumsnt in evidenes. І may add 
that the scheme of the provisions on thig 
point in the Indian Stamp Ast appears to 
eorrespond to a larga extent to the seheme 
in the English Statute of 1821; and it mey 
"ba that the intention of the Legislature 
was to render such documents inadmissible 
unless expressed in the form of a regular 
policy exeept for the limited purpose of 
obtaining а proper poliesy. But, in my 
opinion, the definition* in the Ast leaves 
room for the view whieh I have taken; and 


unless the definition of section 7 isamend-. = 


ed, І do notesee how sueh a tlocument could 
be exeluded from its seope, 

In this view of the matter, I would 
allow the appeal, reverse the decree of the 
Trial Court and remand the ease for desi- 
sion on the _ remaining Rissues subject ёо 
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the plaintiffs’ paying the neeessary stamp 
and penalty. in respeet of, this document. 
I may add that for the, purposes of this 
judgment we have assumed: that there was 
а payment. of premium by the plaintiffs as 
alleged by them. That'is a point in dis- 
pute between the parties. 16 will be open 
to .the Trial Court to sonsider this- question 
af fact es. also to eonsider its. effósb upon 
the contract in question, 
, Respondents to pay the eosta of this 
appeal. 
. Cosis in the. Trisl.Court to Бе вовёв in 
the suit; 

Crome, -J.—I eonsur. 


(RS. 
Appeal allowed, 


‘OUDE JUDICIAL COMMISSIONER'S 
Cd COURT, 
First Oiv.t ArrEiL No. 5 or 1921, 
April 1, 1991, 
Present: —Mr. Daniele, 4. J. C.; and 
Mr, Lyle,.A. J, О, 
SANGAT BAKHSH SINGH—Devesn:xr 
t. —APPELLART 
| . versus 
' RAWAT DIJDEO BXKHSH SINGH— 
PEAINTIS¥ —REBPONDEAT, > 
* Дрреа— Соат Fees Act (VII of 1870), s. 7 cl. (ix; 
Sel 1, Arti 1— "Suit," whether excludes “appeal "— 
Mortgage—Foreclosure. and. redemption suits—Court- 
fee payable on memorandum of appeal, 


Court-fees are payable not on suits or оп appeals 
but on documents: which: aro filed, exhibited or 
recorded:im Courts in accordance with section 6 of 
e ,the Court Fees Act..[p, #60, col 2.) o. * 

'Thg provisionsef section 7 of the Court Fees Act 
are applicabilé-equally to‘ appeals ag*Lo original suits 
and the word ‘suit? in section 7 of the Act ıs not 
üsed;im contradistingtion to the word ‘appeal.’[p. 969, 
eol. 2. | р 

А reference to section 17 of the Court Fees Act 
shows that the word “suit” is not used in-the о in 
tonbradistinotion to “appeal,” [$.-989,-col, 2.) Ы 


. Gumani v. Banwari, 64 Ind, Cas. 783; 22, Ó. С. 283; 
Т O. L. J. 176, followed, 

Neipal Rai v. Debi Prasad, 2T A. 447; 2°A. 1. J, 105; 
A. W. №. (19051 4^, dissented from. : 

It does nob, however, follow from this view of the 
law that where plaints are chargeable under clause 
tiv) of section 7 read with’ Art. 1 of the First 
Schedule of the Court Fees Act the memoranda of 
appeal filed against decrees passed in such suits are 
Src tas chargeable in the same manner. [p. 969, 
col 2. ` 

A suit may change its nature in appeal and though 
the original suit may be for redemption or fore- 
closure‘there-may be no question raised in' appeal as 
to the right to redeem or foreclose and the appeal 
may be merely in respect of the amount which the 
Court of first instance has held to be payable. In 
such a case the snit in appeal would olearly not be.a 
suit falling within the provisions of clause im) of 
section 7 and the amount or value of the subject- 
matter in dispute would not be computed in accord- 
ance with tHe provisions of that clause bat would 
be a specified sum, the Court-fee payable on which: 
would be ad- valorem in accordance with the pro- 
visions of Art. 1 of Schedule I of the Act. [p..97N,, 
col: J, , 

S Lakhan Rai v. Bandan Rai, Legal Remem- 
brancer, Vol, I, p. 162, referred to. . 

If а suit for redemption or‘ foreclosure; is 
dismissed, the Court-fee payable by the plaintiff. 
appellant on his memorandum of appeal ought to be 
computed in accordance with’ the provisions of 
clause (ix of section 7 of the Court Fees Act, that 
is, according to the principal money expressed to be 
secured by the instrument of mortgage. |р. 970,. 
col..2, 

Tf : suit to redeem is decreed and the defend. 
ant-appellant merely challenges the right toredeem, 
the Court-fee’ payable’on-the memorandum of:appeal 
ought also to be computed in accordance with. the- 
provisions of clause „iw of section 7 of the Court Fees: 
Act. [p. 970, col, 2.] 

If a suit to redeem or foreclose is’ decreed’ 

and the plaintiff'or the defendant in appeal. merely 
challenges the. amount fo be-paid or received. with. 
out questioning the right to redeem or foreclose, the» 
Court-fee payable on the memorandum of appeal’ 
will be on the subject-matter in dispute, that is; on 
the additional amount claimed or the amount? int 
respect of which the appellant geeks бо: avoid 
liability. [p 970, col. 2.) 
. Wherein a foreclosure snit a decree is passed 
for a certain sum in default of payment of which 
within a fixed time the property’ shat: be fore. 
closed: and' the defendant, in appeal: denies: tha 
plaintiff's right to foreclose on the ground.that her 
is not liable to pay any portion of the gm decreed, 
the Court-fee payable on the memorandum of appeal’ 
ought to be caloulated ad valorem оп: һе subject- 
matter in dispute according to Art. | of Schedule T, 
that is, on the amount of the decree the payment of 
which the defendant by his appeal seeks fo avoid. 
[р 970, col: 2.] ae 


e Where a decree is passed for redemption 
on payment of a certain sum and in appeal :the 
defendant not. only denies-the ‘plaintifs right. to 
redeem but in the-alternative claims аў” if he“ be 
entitled to redeem he can do во onlyeon payment 
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SANGAT BAKHEH ІРОН 0, RA WaT D'JDEO-BAKRHSH ВІКОН: 


of, в larger $um than that fixed’ by the Court of 
first instance, fhe Court-fee ought to ре paid on the 
relief which is liablé to. pay the higher fee; on the 


former the-fee' would be computed’ in accordance’ 


with the provisions of clause (im) of section 7 read 
with Art, 1° of Schedule I and on the latter the 
Court-fee would be ad valorem on the difference 
betweert the amount found due by the -lower Conr 
and‘that claimed by the appellant. [p. 971,.col. 1.] 
Kashinath. Narayan v. Govinda, A6 B. 82: 8 Ind. Dec. 


(x. в.) 56 and Lachhman Singh v. Bahadur Singh, 22 : 


Ind, Cas. 642; 16 О. С. 854, referred to. 

Appeal against a deeree of the Sub. 
ordinate Judge, Rai Bareli, da'od the ‘З ів 
Avgnat 1920. 

Mr. Rajeshwari Prasad, for the Appel- 
lant. 

Eu AU 


ont CUDGMENT. —'TThis is an appeal in a 
foreclosure suit, Тһе  pleintiff claimed 


apccially provides for a memorandum of 
appeal while ‘there is no such provision in 


` glause (£e) of that section and also on the faot 
. that:sestion 16 which has sinse tean re» 


pealed- seemed to show that the general policy 
of the Legi:liture was to make ‘the value 
of the subject-matter in dispute іп appeel 
the eriterion for the purposes of somputing 
the fee. With the greatest respect we find 
ourselves unable to acsept this view of the 
law. The question has already bean dis. 
eussed by a Single Jadge cf this Court in 
Ситат? v. Banwari (3), and we ‘аге in full 


' &greement with the view takan by the 


Mohammad, for the Respond-- 


Rs, 29,319-11-4 on the basis of two mort.. 


gágo-deeds. and two deeds of further sharge: 
Ha. was given а desree ir Ra. 14,684 13 8 
under О. XXXIV, 9 of the First 
Sehedule. to the Code ot Oivil Procadure, 


the amcunt due on the two mortgage. deeds ` 


and one cf the deods of further skarge. 
The defendant is the appellant in this 
Oourt, In his grounds of appeal he elaims 
that the suit is barred by limitation, ehal. 


lenges the validity of the deed of further, 


sharge and alleges that the entire mortgage: 
debt. has been paid cff from the usufrust of 
the property. He has pa/d Conrt fee only 
on the prinsipal amcunt secured by the 

mortgage-deeds. The offise has reported 


that the foe paid із insuffisient and that it. 


should have-been paid on the whole amount 
in respest-of-whieh the appellant sseks to 
avoid: liability. 

The question as to the Court-fses payable 
in appeals in -relemption or foreclosure 
suits hes been the subject of much discussion, 
Tt has. been held in the case. of Nepal Rat 
v. Debt’ Frasad (1) that elause (£z) of section 
7 оЁ ө Ooort Faes Ас; is applicable to 
snits’ only «and not to appeals and this 
ruling was sosepted as good law in 
Rafe-ence under the Court Fees Aci, 1870 
(2). ‘In the latter ruling the: learned 


Ohief Justices based his opinion on the fact. 


that sub sestion (e) of elause (20). of sestion.7 


(1) 27 A9447, 2 A. L. 1.105; А, W. N. (1903 3} 40, 
(2) 29 M. 86%; 16-M, Ly J.287.. - 


learned Judge in that ess» that the pro. 
visions of seetion 7 of the Court Fees Aet. 
are applicable equally to appeals as to origi- 
nal suits and that the word suit in sestion 7. 
of the Act ів not used in eontradistinestion 
to the word appeal. COourt-fees are payable 
not on suits or on appeals bat on documenta 
which are filed, exhibited cr raeorded ia 
Oourts in accordance with seetion 6 of the 
Court Fees Aat, Sestion 7 of the Court Fees 
Act merely provides that the feas payable 
in suits of the natare spesified in ‘the section 
shali ba computed in the manner prescribed. 
But in order to determine the actual amount 
of the fees payable оз any plaint or memo- 
randum of appeal in any svoh suit it is 
necessary to refer to Art. 1 of Sasheilule 
I ofthe Aet, The words "not otherwise 
provided for in this Ast" in that Artiale 
seem to apply to spesial provisions for plaints 
cr memoranda of appeal made in other 
Articles of the Schedule, А referenca to 
section | 17 of the Aet shows clearly that the 
word "suit" is not need in the Ast in 
eontradistinetion to “appeal.” Sestion 17 
provides that where a suit embraces fwo or 
more distinct aubieets the plaint or memo- 
randum of appsal shall b» chargeabla 
with tbe aggregate amount of the fees 
to whish the plaints. or memoranda of 
appeal іп suits embrasing separately: 
sash of sueh sabjast would be liable under 
the Aet. 1Е does not, hawaver, follow from. 
this view of the law that where plaints:are 
chargeable nuder c'ausa (če) of sestion 7 raadi 
with Art. 1 of tha Біг Schedule of the 
Ocurt Faos Ast tha memoranda of appeal filed. 
against decrees passod io gus) suits are 
invari: b`y »bangeable in ths- валіз manner, 


48; 64 Ind. Cas, 7435970, С, 289; 1 Оо, Lids 276, 
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As has been pointed out in the ease of Ram 
Lakhan Rat v. Bandan Rat (4) and in 
Mohammad Husain v. Syed Jahan Begam (5) 
a suit may.change its nature in appeal and 
though the original suit may be for redemp- 
tion or foreclosure thare may be no question 
raised in appeal as to theright to redeem 
or foreslose and the appeal may be merely in 
respest of the amount which the Court of first 
instanse has held to be payable. In susha 
ease tha suit in appeal would clearly not bea 
guit falling within the provisions of elause(sa) 
of sestion 7, and the amount or value of the 
subjeet matter, in dispute would not be 
eomputed in aseordanee with the provisions 
of that clause but would be a spesified sum, 
the Conrt-fee payable on whish would be ad 
valorem in sesordanee with the provisions of 
Art.1 of Sehedule Iof the Ast. Andina 
suit on a mortgage for foreclosure the deeree 
granted to the plaintiff is a deoree for the 
payment of a specifico sam in default of 
payment of whieh within a eertain time the 
mortgaged property will be foreclosed. If 
the defendant in appeal denies the plaintifi’s 
right to a deeree on the ground that he is 
not liable to pay any portion of the amount 
deereed the suit in appeal becomes in effest 
& suit to avoid the payment of a specific sum 
and the Court-fee payable onthe memorandum 
of appeal would, therefore, be caleulated ad 
valorem on ‘the. subjest-matter in dispute 
aseording to Art. 1 of Sshedule I. 


. Again an ‘appeal against а desree for 
redemption may not only deny the plaintiff's 
right sto redesm at all but may also in the 


alternative claim that he is entitled to’ 


redeem only on the payment of a mush 
higher sum than that found by the lower 
Court. In sush a sase the memorandum of 
appeal asks for two alternative reliefs on 
one of whish the Court-fee would be computefi 
aceording to the prineipal money expressed 
to be.‘sesured by the instrument of mortgage 
and on.the other would be an ad valorem fea 
in aesordanee with the povisions of Art. 1 
of Schedule I of the. Aet and the Court.fee 
payable on:the memorandum of appeal would 

be on the higher of thé two alternative reliefa 
` as held in Kashinath Narayan y. Govinda (б), 
whieh was followed by a Single Judge of 


(4) "Yo Remembrancer, Vol. I, p. 162, 
" (6) 2 О. C. 87. 
(6) о В, 82; 8 Iud, Dec, (х, в). 56, 


E 


this Courb in Lachhmas Singh у. Bahadur ` 
Singh (7). These considerations lead us to 
eonclusions whieh may be tabulated as 
follows :— 

(1) If a suit for ‘redemption or foreelosure 
has bsen dismissed the Court-fee payable by 
the palintiff-appellant on his memorandum of 
appeal will be somputed in accordanse with 
the provisions of elause(iz) of gestion 7 of the 
Court Fees Aet, that is, aseording to the 
principal money expressed to bs sesured by 
the instrument of mortgage. In such а case 
clearly the suit has not ehanged its nature їп. 
appeal. 

(2) Ifa suit to redeem has been decreed 
and the defendant-appellant merely shallenges ' 
the right to redeem, the Oourt-fee payabla 
on the memorandum of appeal will be 
computed in aseordanse with the provisions 
of clause (#2) of seation 7 of the Court Fees 
Ast. Here again there is no ehange in the 
nature of the suit. 

(3) Ifa suit to redeem or foreelose has 
been desreed and the plaintiff or the defend. 
ant in appeal merely ehellenges the amount 
to be paid or recsived without questioning 
the right to redeem or foreeloss, the Court-fee 
payable ou the memorandum of appeal will 
bson the subjeat-matter in dispute, that is, 
on the additional amount claimed or the 
amonut in respest of whieh the appellant ` 
seeks to avoid liability, In this ease the suit 
has elearly changed its nature in appeal, and 
is по longer a suit falling within the provi- 
sions of clause (22) of section 7 of the Act. 

(4) Where in а foreslosure suit a decree 
has been passed for a certain sum in default 
of payment of which within a fixed time the 
property aball be foreelosed and the defendant 
in appeal denies the plaintiff's right to fore- 
elose on the ground that he is not liable to 
pay any portion of the sum decread, the Court- 
feo payable on the memorandum of appeal 
will be ealculated ad valorem on the subject- 
matter in dispute aseording to’ Art. 1 of 
Sehedule I, that is, on the amount of the desroe 
the payment of which the defendant by his 
appeal seeks to avoid. 1а this case the suit 
has elearly ehanged its nature in appeal and 
has besome & suit to ayoid the payment of 
a spesifie sum. 


(7) 22 Ind, Cas, 642; 16 О, C, 54 * . 1 
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. (5) Whero а desree has been passed for 
redemptior on payment of a cqrtain sum and 
in appeal the defendant not only denies the 
plaintiff's right to redeem but in the alter- 
native claims that if he be entitled tə redeem 
he can doso only on paymant of a larger 
gum than that fixed by the Court of first 
instánse, the Oourt-fee will be'paid on the 
relief whieh is liable to psy the higher fee; 
on the former the fee would be eompated in 
seoórdanoa with the provisions of clause (iz) 
of section 7 read with Art. 1 of Schedule 
Т, and on the latter the Court-fea would ba 
ad valorem on the differense between the 
amount fonnd due by the lower. Court and 
that claimed by the appellant, 

‘Though the reasoning in some cases is 
different this constrnetion of the Act doss 
not- appear to be in sonflict with any of the 
reported rulings of this Oourt or indeed, with 
the view now aesepted in the Allahabad, 
Madrasand Bombay Courts. The ease before 
us falls within the fourth class of the cases 
mentioned above and the defendant ie, there- 


fore, liable to pay Oourt-fees on the amount - 


the payment of whieh he seeks to avoid. 

We accordingly direct that the sppellant 
make good the defieiency of Rs, 250 within 
three weeks. If the deficiensy is made good 
a date will Ъз fixed for hearing. If it is 
not made good the appeal will bs rut up 
for orders on the 25th April, 


| NOH. O: der accordingly. 


MADRAS HIGH OOURT. 
FULL BENCH. 


Sxcono Олт, Arrear No. 15 or 1920, 
May 9, 1921, 
Present :—Sir John Wallis, KT., 
Obief Justiee, Mr. Justiee Spencer 
and Mr, Justice Kumaraswami Sastri, 
Тнк SEORETARY or STATE ror INDIA 
ix COUNCIL, gzPREAENTED BY Tue 
COLLECTOR or NORTH ARCOT— 
DzEFENDANT— ÁPPELLANT 
| versus : 
. - Syed AHMED BADSHA SAHIB 


BAHADUR—PraiNTIFE — RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 11— 
, Evidence Act Пф о] 1872), вв, 40, 41, 42, 48—Judg. 
* 


ment nob inter partes, plea of, im bar to subsequent suit 
—Judgmenta in rem and in personam, scope and 
effect of -—Succession to hereditary office, how determined 


"4n absence of special usage, 


Plaintiff sued his brother and brother's son for а 
declaration that he was entitled tothe Asari Sherif 
office and its emoluments and for an injunction, 
restraining the defendants from interfering with 
his enjoyment of the office. The suit was dismissed ' 
owing to the plaintiff's. failure to prove his title, 
In the present suit by plaintiff against the Govern. 
ment for recovery of a specific amount due to him 
as the holder of the office : eee 

Held, that it was open to the plaintiff to reassert 
his title although the same was definitely negatived 
in the previous auit. [р. 977, col. 1.] 

Srinivasa Atyangar v. Arayar Srinivasa . Aiyangar, 
6 Ind. Сав, 229; 33 М, 483; 8 M. L. T. 38; 20 M. L. J. 
546; (1910) М, W. N. 479 and Sayam Ramamoorthi 
Dhora v, Secretary of State for India in Council, 19 Ind, : 
Cas. 660; 86 M. 141; 24 M. L. J. 469, overruled. 

Authorities reviewed. 

Distinction between judgments in rem and in persona 
am, their scope and effect disonssed. 

Per Wallis, О. J.—The effect of section-11 read 
with section 4, Civil Procedure Code, is to preclude 
the Court from refusing to try a suit or issue which 
was not between the same parties but between one 
of such parties and a third person. [p 976, col 1.] 

Per Kumaraswmi Sastri, J.—In cases where there 
is.no bar under section 11, Civil Procedure Code, 
the Court has to try the issue and if the judgment 
in the prior suit is filed for the purpose of proving 
the plaintiff's claim or for the purpose of proving’ 
the defence to the action, it is only relevant as a 
piece of evidence, the probative value of which is 
regulated by the provisions of the Evidence Act, 
Lp. 978, ool. 2.] 

It is not permissible to travel outside the provision 
of section 13, Civil Procedure Code, and apply -the 
rule of res judicata to oases falling outside the 
limitation imposed by the section [p. 80, col. 1]  ~ 

Where a judgment in personam is pleaded, its 
legal effect and probative force will depend on the 
facts of each case: 

Held, by the Divisional Bench (per Wallis, C. J. and 
Krishnan, J.)—In the absence of evidence to the 
contrary or а special usage, succession to a heredi- 
tary office which cannot be enjoyed by severa! heirs in 
common, is by lineal primogeniture. Гр. 982, col. 1.] . 

Sesond appeal against a deeree of the 
Court of the Subordinate Judge, North 
“Arcot, in Appeal Suit No. 186 of 1917, profers 
red against the deeree of the Court of the 
Distriet Munsif of Ranipet in Original Suit 
No, 217 of 19106, 

ORDER OF REFERENCE TO A 
FULL BENOH. 

Narisr, J,— (October 18, 1920), — The ques« 
tion whieh aríses in this appeal is one of estop-- * 
pel by a previeus judgment, The suit was by 
one Syed Ahmad against the Sesretary of 
State to resover a sum of Ra, 394 alleged 
to be due to the plaintiff -as а person 
entitled to possess the Asari. Sheriff and 
e . *. 
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perform. the serviees- connected therewith. 
and: to’ reseive. from Government the emolu- 
ments granted’ by Government to the person 
80 entitled.. The defendant pleaded that the 
plaintiff: was: not. entitled to the offies,. his: 
claim having been négatived bz the judgment 
of the High Oourt in Sesond Appeal No. 726 
of, 1913.and also that the suit was barred by 
the rale of res judicota. ‚ 

. 'Theissug framed was : " whether the plainte 
iff's right to tHe office in question ів eoncluded 
by..reason.of' the deeree in Seeond Appeal 
No. 726 of 1913 en.the file of the. High 
Court. -The;suit in. that case was by the 
present. plaintiff against two other persons 
allegirg that the plaintiff was entitlid to. 
perform ihe. Asari. Shariff serviees aud to 
resover annually the emoluments ot Re, 394 
from Government without any objection by. 
tba: defendants. The 2nd defendant was 
recognised by Government as the: person. 
entitled to the: emoluments: The Court of: 
the Subordinate Judge, of North Areot on 
appeal. from. ће Distrie& Muosif in that 
suit? held’ sgainst: the plaintiff'8S right... It. 
pointed: out’ that the plaintiff did not'elaim. 
the „сее by appointment either. by Govern- 
ment; or by the last. holder of. the offese 
but only according: to. the Muhammadan Law: 
of Suceession to- private property, and: held 
that that. law did not apply and’: that, 
therefore, the plaintiff had no title. In the 
second appeal to. tbe High QOourt. the 
judgment states as fcllows:—It being: elear 
that. the plaintiff has no title to the office, 


the declaration of title which was.the prin- . 


sipal- relief. claimed: in the suit, bis. enit 
brought for-that relief and other subsidiary 
relief «as rightly dismissed by the lower 
Appellate Court.."' 

Desling with. the secord issue in thia 
ease the Diatriet Muneif held that it was 
no longer open to him now to sue to recover 
the emoluments appertaining to the ofise, he 
being : eoroluded. by. reason: of the prior judg- 
meut. The lower Appellate Court, however, 
keld that the decision in the former suit did 
not operate as.7¢sijudioatz, . 

‚ It muet. first be pointed. out that no 
+ soggestion із” made in this suit tbbt the 
Wlnintifi’s suit? was barred unger sesticn 11, 
cde. of Civil Procedure. This contention 
vould no£.bave: been raised es the defendants 
in the prior suit were ciflercnt. Lctithe 
toner Appellate Court ie in error in sup. 


posing that this dispsses of the question. 
It ia eontended that the judgment in the 
prior suit dispcssd of his elaim and tbat the. 
plaintiff cannot raiss this question in another 
form. This proposition is. established in:the 
case of Sríinz.aia Atyangar v. Arayar тё ‹Хђаза 
Atyangar (1) entirely apart from any question 
of sestion 11, The Bench there ngosepted 
the proposition that the relation established 
between the parties bya judgment is aon- 
elusive against third persons in the: ab3senao 
of fraud upon them. The prior suit baving 
been between a.. persan pat forward by 
Government ard the plaintiff, tha decision. 
as to titla. bstwesn them is.biading oa the. 
defendant in tbi; suit and must, therefore,, 
be binding on the plaintiff 2n the well-known 
prinsiple that estoppels must bs mutual 
assuming alzays that the sare in Srintvzs2 
Atyangar ү. Arayar 87: за Atyangar. (1). 
is rightly desided. ' 
. The came proposition was laid downin the 
ease of SnyamRamamocriht Dhora у. Secretary, 
of Stote for India in Ocuncil (2). There, the 
Bensh adopted the view expressed in an uu- 
reported cage, Second Appeal No. 574 of 
1909, and re-stated the same propcaition ag 
wes there laid down. On page:} 44* the learned 
Judges say; ‘The question doss not depend 
cn the applieation of the dcctrine of res judicata, 
between the parties as expounded ir. gestion 
13, Code of Civil Procedure (old Ocde). 
That seetion dces not sover all eases of 
estoppel by judgment." Оп гасе 143* they 
ray: ^" Tbe question relating to the owner- 
ship of the land was one entirely between 
the plaintiffs and the Barikis ; and the Barikis 
having obtained judgment against the plaint. 
iffa, third parties having no interest in the 
land at the time of the litigation eannot 
dispute the settlement of the. dispute between 
them as to title, and it appears to us to 
be equally true that neither of the parties 
to the l.tigation ean Бә permitted to aver aa 
againtt third persons in the like position 
that the lend belongs to himmelf'and not. 
to his opponent in the litigation.” This 
judgment, again, if ecrreet, is conslusive of 
the plsistifi’s alaim. 

It i» soggested that tlese cases were 
wrongly déocided' and reliance is placed on 

(1) 6 Ind, Cas, 229; 83 M. 438; 8 M. L. 1.38; 20 


M, L. J. Баб: 3910) М. W. N. 479, 
12) 19 Ind. Cas. 656; 36 M, 141; 21 M. L. J, 462. 
* RIEN ERU ES 
„#Рабе of 86 М.—[Е4,]. e». * 
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the judgment of the learned Ohief Justice 
and another learned Judge in Seecnd Appeal 
No. 1747 of 1912. : The Court there says that 
the grounds on which .Sayam Ramamoortht 
Dhora v. Secretary of State for- India in Council 
(2) was decided were quazticned in a judgment 
of the Oalsutta High Court in, Pe? Mohan 
Shaka v. Durlavi Das:ya - (8) and -tbe Court 
agreed with the view therein taken. The 
Court also refers to the judgment of the 
Privy Counsil in Gokul Mandar v, Fudmanund 
Singh (4) as laying down that the provisions 
of sestion 11,Civil ProeccdureCcde, are exhaus- 
iive. With tbe greatest deference to the 
dearned Ohief Justioe ard the other learned 
Judge, `І think that the language of the 
‘Board hrs beer miscovstrued. `1 do not 
think the Board ever intended to lay down 
that there ‘was no suah thing as-an estoppel 
by judgment cutside the Oivil Prosedure 
‘Code, 'I hava elsewhera in Raja of Ramnad v. 
Ramanathaswamt (5) expressed my opinion 
that under the Civil Procedure Code the quss- 
tion 58 not strietly ons of estoppeland that 
therein lies the distineticn between res judt- 
cata in India and before the Courts in 
England. Under the Code the Court is 
-probibited from trying any issue in whish 
.&he: matter direstly and ‘substantially in 
.isgue has been heard and finally desided by 
.& previous Court. The section operates to 
‘bar the jurisdiction of the Court to try and 
goes ‘far further than the principle under 
‘whish a pariy is-eatopped from offering 
.evidenee cn an issue. Dealing with this 
question of want of jurisdiction to try a 
‚ ase the Board pointed out that-the first Court 
must: have jurisdistion to try the sait in whish 
:the issue is.euks:quently raised and that the 
. words of the séetion eculd not ba extended 
beyond their provision, І eannot read the 
words of the Board as meaning to lay down that, 
sonsent decrees, decrees by-default and other 
judgment in which the question at issue 
has :not been heard and desided eannot be 
;pleaded':as estoppels. In South American, 
Megican Co., In re, Bank of Hngland, Ех parte 
(6) Lord Hersshe!l delivering the judgment 


(9 20 Ind. Сав. 815; 18 б, Ү. №. 954 19 0. L, J, 
441 


(4) 29 C. 707; 29 1..4. 196; 6 C. W.'N. 825; 4 Bom," 


L. B. 793; 8 Sar P, C. J, 323 (Р. О.), 
-(5) 68 Ind. Cas, 203; 29 M. L. T. :822; 44 М.е 514; 


41 ML, J. 288. 
(6) (1595) 1 Ch. 37; 12 R. 1j 7i L. T. 594; 43 W.R 


181; 63 1. J. Ch. £03," 


^. 


cf the Court of Appeal stated with regard to 
ajudgment by conrent that it "is intended 
to put a ttop to litigation between the 
parties just ss muoh as a judgment whieh 
results from the decision of the Court 
after the matter hes been fought out to 
the end." Therefore, I cannot think that 
the Board intended to lay down that there 
ean ke no estoppel by judgment outside the 
Civil Procedure Code. : 

. In Iearí Mohan Shaha v. .Durlact 
Dasya (3) Jenkins, О. 2, and 
Mockerjee,:J. seem to have thonght that 
they were bound by tke desision of the 
Privy Council in Gokcl Mandar v. Pudmamund 
Singh (4), on the nubjest of res judicata 
io hold tbat no estoppel by jndgment eould 
be pleaded. But they held that the pre- 
vious judgment was sogent evidence against 
an assignor of one of the parties to the 
previous suit, In this ease the person whom 
it is sought to bind js not an assignee who 
would of eonrse ba bound by;seetion 11 cr 
an assignor, but the actual party himself, 
I canno$, therefore, agree: that what was 
decided in that. sase is any authority 
against the weight of the decisions in Srinivasa 
Atyangar y. Arayar Srinivasa Atyangar ( ) 
and Sayam Ramamoortht Dhora y. Secretary 
of State for. India in Council (2). 

Reliancs was placed by the respondent 
on Arumugha Mudaliar v. Krishnasami Natoken 
(7), In that case the correstness of the 
doctrine laid down in Suppa Bhattar v. Suppu 
Sokkaya Bhattar (8), was .considered. 
But that seems to me to have no b3aring on 
the question raised here. Itseema to me that 
the only answer to the reported deeisions 
dn Srína:asa Atyangor v. Arayar Srinivasa 
Atyangar (1), Sayam Ramamurthi Dhora v. 


‚ Secretary of State for India in Council (2) 


is the suggested efiest of distum of the Privy 
Counsil referred to by the learned Chief 
.Justise. I venture to think that it in no 
way lays down anything at varianae with 
.the effect of estoppel by judgment outside 
aes judicata, But as it has been donbted 
‚вой ва the qusstion "is, in my opinion, one 
‚ОЁ great ‘importanes, I would refer the 
matter to. a Full Bench, the- question res 
< esed beittg whether, in the eirountstances 


* 
{7) 42 Ind, Cas. 498. 
(8) 30 Ind, Cas. 963; ; (1915) М. W, N. 829; 2 L. Wa 
1005; 29 M. li 9958; 18 M. L. Т, 408, , 
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“of ibis case, it is open to the plaintiff to 
re-asserb a title which was definitely nega- 
lived in а previous suit against a sontest- 
ing elaimant. 

. Квізнмам, J.—The Srat question argued 
before us is the one raised in issue No. 3 
whether the plaintiff's right to the ове 
of Asari Sheriff and its emoluments is 
coneluded against him by reason of the 
.desision in the prior litigation betwaen him 
and his nephew, Syed Kadir Badsha Sabib, 
‘whieh ‘ended in Second Appeal No. 726 of 
1913, In that seeond appeal it was decid- 
ed that plaintiff had no title to the offise, 
‘The Government contend inthis suit that 
‘Badsha ‘Sahib is the proper offica-holder 
entitled to the Yeomiah allowance attached 
‘to the offise and not the plaintiff, and 
that the question of title to the о оз is 
"жез judicata between him and the plaintiff 
‘and that they are entitled to rely on the 
‘plea in this suit and the plaintiff cannot 
re-open the question, 

For this contention of the Government 
*relianca is plaeed by the learned Govern. 
ment Pleader on the rulings in Srinivaei 
Aiydngar v. Arayar Srínivasi Aiyangar (4), 
Boyinapalli Venugopal Rao Garu v. Netkala- 
pudi Venkatrayudu (9), Sayam Bamamoorthi 
Dhora v, Seoretary of State for India in 
"Council (2) and Suppu Bhattar v. Suppu 
Sakkaya Battar (8) which are in his 
favour. But on the other side our attention 
has been drawn to the case in Peart Mohon 
Shaha v. Durlavé Dassya (3) andthe unreported 
judgment of the learned Ohief Justise and 
Seshagiri Aiyar, J. in Second Appeal No. 
1747 of 1919, both of whieh dissent 
from the view expressed on the point in the 
саве cited: by the Government Pleader, In 
this state of eonfliet of authorities, I agree 
tothe reference of the question to a Fall 
Beneh. 

In doing so, I would point ‘out that the 
plea raised here is, iu my opinion, not really 
that the issue as to plaintiff's title is directly 
ves judicata between him and the Goyera- 
ment but that it is res judicata betwean him 
and the person .whose title the Government 
is setting up and’ that the Goyernment is 
entitled to rely on that plea in establishing ° 
that title and defeating the plaintiff’s claim. 


(9) 12 Ind, Cas, 715,10 M, L, 1, 490, 


In other words, we have here a ‘plea of 
jus terit and when sueh а plea is raised the 
question of title or the jus.set up has to.. be 
decided as if it arose batween the party against 
whom 16 is sst ub and the ¢erfzus or third 

party. In sush а вазе, it seams to m3 that 
the person ве їп up the jus tertds is entitled 
to rely on all pleas that would have been 
available to the third party to prove his title 
whether it be one of estoppal by res judicaíz 
or otherwise, Similarly, he will also be 
bound by all pleas available against that third 
party. Even admissions made by that party 
could bs relied on against him. 

The question, therefore, in cases like the 
present is пої in the first instanae a question 
of res judicata between the parties to the 
subsequent snit but a question of what pleas 
в party is entitled to set up when he pleads 
jus tertii. Оп raising the plea of res judicata 
between the tertius and the opposite party he 
must show that the plea is well founded 
between them under section 11, Code of Civil 
Procedure, bafora he ean euoteod, I do not 
think it is nesessary to pray in aid any prin- 
eiple of res judicata outside the вворе of gea- 
tion 11, Oode of Civil Prosedure, i in this ease. 
To do co would be against the opinion express- 
ed by the Privy Counsil in Gokul Mandar v. 
Pudmanund Singh (4) and is not justifiable, 
So faras the plea involves the question of 
res judicata between plaintiff and Badsha that 
question must be~-desided under section 11 
itself. If the res udicata pleaded is establish- 
ed under sestion 11 the next question will be 
whether the defendant ‘can rely on it against 
the plaintiff; and that is not a question 
governed by seetion 11 at all but by eon. 
siderations of what pleas are available to a 
'person ‘setting up a jus tertii under the 
general Jaw. Itseams to me that sonfusion 

• arises in not keeping the two parts of the 
question distinet and separate. If the 
Government were not setting up в jus terifi 
but were only pleading that the finding in the ` 
former suit was res judicata directly" between 
them and the plaintiff against the plaintiff's 
title without admitting and setting up 
Badsha's title it would be diffieult to support 
‘their eontention as they were not partiós to 
ihe previous litigation nop ean they be maid 
to slaim under any of those parties. The 
finding clearly does not bind them of its own 
forse and they eannot take advantage eof іб 

simpliciter, It is only so fargasiithey set up 
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the third party’s title that the plea of res 
judicata is available for or against them, 
As the matter will be fully argued before 
: the Full Beneh, I have only briefly indieated 
„шу view; it will reconeile the.earlier rulings 
of this Court with the dictum of the Privy 
, Couneil. 





the Govern- 
Appellant, —The 


Mr. О. Madhaven Nair, 
ment -Pleader, for the 
right to the ofise now set up by 
the plaintiff and in respest of whieh 
che elaims emoluments from Government 
‘was distipetly negatived in a prior .euit 
that he instituted for the о ве against 
his brother and brother's son. The present 
elaim is barred, Referense was made to 
Brinivasa Atyangar v. Arayar Srinivasa Aty- 
angar (1) and Sayam Ramamoorthi Dhora v. 
Secretary of State for India in Oouncil (2). 

, Metarr, О. Varadachartar and Mr. S. Ranga- 
chartar, for the Respondent,—The Govern- 
ment was nota party to the previous suit. 
„Тһе statutory bar of тез 3udícatu is eontained 
in gestion 11, Civil Prosedure Oode. It is 
not permis:ible to introduse any other bar 
, not covered by the Statute. Though the prior 
.judgment might ba used in evidencs, it is 
.sertainly not sonelnsive, The cases in Sri- 
„vinasa Aiyangar v, Arayar Srinivasa. Atyangar 
(1) and Sayam Ramamoorthi Dhora v. Secre- 
. tary of State for:Indiain Council (2) have been 
; wrongly desided and require re: eonsideration. 
Bea Sesond Appeal No. 1747 of 1919 
(unreported) and Pear? Mohan Shaha v. 

Durlavt Dassya (8). : 

: OPINION, 

Waris, О. J.— The question is whether 
the plaintiff is estopped from bringing this 
suit againstGovernment to resover the emolu- 
ments attached to the office of mufawall: of the 
suit Wakf, an offiee whieh he now alleges to ba 
.descendible by usage to the nearest quali- 
fied male heir of the last holder of the office, 
by reason of the dismissal of the previous suit 
‚ instituted by him against his elder brother, 
; the then first defendant, and that brother's son, 


the then sesond defendant, for a deelaration . 


that their father’s Will nominating such 
sesond defendant and the plaintiff’s own son 
, to sueseed him in the office was invalid, and 
that the plaintiff by reason of his elder 
brother's insanity was entitled to succeed 


to the ofise and its emoluments and for ап. 


injunction Jsiraining them from interfer- 


-ing with him. Tho euit was dismissed. in 


Sesond appeal by the High Court whieh 
held that the plaintiff had clearly no title 
to the ofise and thatthe appeal had been 
rightly dismissed by the lower Appellate 
Court. The lower Appellate Oourt 
held that, in the absence of any special 
provision or usage, the ofise devolved сп 
the nominee of the last muéawallt, and 
declined to allow the plaintiff (to sat up 
& case of usage which had been abandcnad in 
the lower Oourt and whieh was not proved, 
In the present case the plaintiff has pleaded 
that he is entitled to succeed by the usaga of 
the institution, and the defendant, whilst 
admitting that the plaintiff's father was 
‘an hereditary holder of the Yeomiah allow. 
anae,” has denied the plaintiff's right 
and also relied on the decreas in the -previons 
suit as barring the pressnt ийїї, 

As regards the general question, our dgei- 
sion should, in my opinion, ba based on the 
provisions of һе Сіті] Prosedare Code and 


. the Evidence Aot and on the English Law -on 


which they are founded. Tha Privy 
Counsil in  Imambandi v. Muisaddi (40) 
has deprecated the praetieo.,of referring. to 
foreign  desisions and observed that the 
judgments of foreign. Courts based often on 


‚ considerations and conditions totally difer- 
‘ing from those applieable or prevailing in 
- India are only likely to confuse the ‘admi- 


nistration of justice, and the warning is 
specially applisable with regard to subjosta 
which aredealt with in Indian Oodes based on 
English precedenta, 

In England, ав, observed in Roscoo's Nisi 
Prius, page 190 the judgment of a Court of 
conenrrent jurisdistion diresily upon a point 
is, as a ples, a bar, and, as evidense, conelusive 
upon the same matter between the same pare 
ties,” and he goes on to explain that it is 
eonslusive (ав an estoppel) where there is an 
opportunity of pleading it; but that, where 
there is по such opportunity it ів 
conelusive as evidence. In India sestion 
40 of the Evidenee Aet makes a previous 
judgment relevant on the question whether 
it by law prevents the Court, from taking 
cognizanee of а suit or holding a trial. ° 
The law which prevents the Court from 


(10) 47 Ind. Oas. 613; 45 O, 878, 85 M, I. J. 42% 
16 А. L. J. 800; 24 M, L, T, 380; 28 O. L, J. 409; 23 
O. W. N. 50; 6 P, L. W. 276; 20 Bom. L, В, 1022j 
(1919) MWN 91 Qu, W, 518; 46 1, A, 18 @. Gi); 
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‘faking cognizance of a suit or holding 
a irial is to be found in section 11 of the 
Oode cf Civit Prosedure; which only pro. 
'híbitathe' trialof a snit or issue whish has 
been directly and substantialy in ‘issue in & 
‘former suit -between ‘the ‘same parties or 
“between perties under whom they or any of 
‘them elaim, litigating under the same title.” 

Now, the effect of this seetion read with 
section 9, in my opinion, із: to 'preelude 
- the ‘Court from refusing to try a‘suit or 
iéeue whish wae not botween' the same 
parties but between one of sush ‘parties 
and’ a‘third ‘person, because, вв obssrved by 
the Privy Oouncil-in Gokul Mandar v. Pudma- 
nund Singh (4) " the essenee of a Code 
‘is to Бе exbaustive on matters in respeof 
of whieh it deslaresthe law; and it is not 
the provinee of a Judge to disregard or to go 
outside the letter of the enastmert ascord- 
-ing to ita true construction,” It is-trne 
that, -as held by the Privy Oounsil in Ram 
Kirpal v. Rup Kuari (11) and‘in a very 
-resent-case of George Henry Hook v, Adminis- 
tratur.General- of Bengal (12), this teotion is 
‘not to. -be read as entitling a party to 
re-agitate a metter desided at an earlier 
stage of -the same suit; and it is also true 
that it dces not prevent consent decrees 
from cperating вв an estoppel ; Lut it does, 
in my opinion, ‘prevent the Ocurt from 
refusing to іту! suits or issues -by 


. reason of. previous judgmenis not between 


the same parties, a sort of estoppel unknown 


..to-English Law especially -as the Evidence 


Act elosely following the English Law eon- 
tains express provisionsas to the .general 
‚ effeet cf previous judgments in svidenee, 
Sestion 41 makes certain judgments of a 
Court in.the exercise: of a.Probate, Matrimo- 


aia), Admiralty or:Insolvency jurisdistion 
: not only relevant but conclusive evidepca 


. of eertain matters. Having dealt with such 
judgments, which are usually known. ав judg- 


. mentsin vem, the Act goes on to deal'with other 


judgments generally known as :judgments4n 


‚ personam, and provides in gestion. 42 that. they 
` are 
.of a public nature 
. inquiry," but:are not conelusive-proof of what 


it^ they relate .to matters 
reloyant: «to the 


“relevant: 


411) 6.4260; 111. А. 37, 4 Bar. P, C, J, 489; 8 


* Ind. Dec. tx. в.) 718 (P. C). 
19) €0 Ind; Ca3-;081;48'. LA. 187; (1921): M. W, , 
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‘they state, and in sestion, 43 Њаё all - other 
judgments аза irrelevant unless the existenea 
of .sush judgment is a faas in issue or relavant 
‘ander some other provision of this Act, and 
"under those other provisions the judgment 
may: ba relevant ‘bat .eannot ‘be conclusive 
in law though it msy in faot, Thus-in Brew 
v. Haren (18) and Brew v. Haren (14) 
-where ‘the question was whether the plaint- 


'1Ё was the owner of the foreshora, the-facts 


that he bad euosessfully prevented people 
from taking seaweed from the shore and 


that Бө. had instituted а anit for trespass-in 


whieh thera was areferanse ‘to arbitration 
and an award in his favour were held 
evideccs. of ownership. Similarly, if іц 
a suit where the previous judgment ia not 
res judicata ander gestion 11, Civil Procedure 
Code, a question.should arisa whether cartain 
property. belonged to A or -B a judgment 
-by whieh A had resovered possession on his 
title from В by a -dearee which had bseome 
final might be just as sonclusive ovidenos as 
& conveyanes from B to A irrespsotive of 
the question whether the previous judgment 
was right or wrong. A- previous judgment bet- 
ween altogether. different parties mighteven be 
conclusive in the same way as in Rex v. Hebden 
(15), the report of whish in Selwyn's Nisi 


"Prius. Volume IJ, page «1136 із. - réferred 


“to both: by Taylor. avd ·Воғеге. 


That was'a 


. quo warranto t3:try the defendant's right to: ba 
-a bailiff of Scarborough, He relied, :оп his 


eleotion under. two former bailiffs, ‘The 


‚ proaseution denied: that they were bailiffs, 


and on this issue, tendered .a. judgment - of 
ouster against the two bailiffs in question, 


' On а motion. for a-now trial, it was held 
: that the evidence was rightly. admitted, the 


Court observing : "The defendant has made 


: the title of Batty and Armstrong (the previous 


- evidense of .the .right. ot. 


. election: is deslared to be void P? 


t 


bailiffs) part of his right, and if he. gives 
their eleo- · 
‘tion, can -that better., ba disproved than 
by a judgment ; of cusbsr wherein sush 
Reference 
‘may aleo be made to the provisions of the 


· Spesific Relief Ast which expressly provides 


.in. 


section :48, :that declaratory · decrees 


. made under sestion. 42 shall not.be. binde 


8,818; 19.A-L. J, 266; 40M. L. J. 423; 28 M, L. T. 896; < 


. 88 O; La J,:405; 8 U. P. L, R. (P..C.) 17; 23 Bom. LR- - 
618; 26 Q. W. N. 915,14 LW 221; 48 C. 499 (P. O.) - 


ing except on the : parties бо the suit and 


- those-claiming under them. _. HOME 


(13) (1874) 9 Ir; Com, L. R.29, ^ > ' 
(14) (1877) 111%. Com? L, R. 198. -e > - 
(15) (1733) Andr, 388; 95 E, R, 487, 
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PAs regérds tho present cease, all that was 
desided in the previous suit was that the 
present plaintiff had not pleaded or proved: 
in that suit that there was any apesial 
usage as to the descent of- the о зе in 
question whieh would render the ordivary 
Muhammadan Lew inapplicab!e. The previous 
judgment not being between’ the same 
parties: does not, in my opinion, estop them: 
from setting up.sieh & spécial usage iu the 
present suit against the present defend. 
tnt who was no party to, the suit.. In 
Srintvasa, Aiyangar v. Arayar Srinivasa 
Atyatgar (1) the learnéd Judges, relying on a 
passage in Mr. Bigelow’s Treatise on the Law 
of Estoppel,- adopt the-ruls that judgments 
tn personam establishing the relations between 
parties are ап exéeption to the general rule 
that judgment ín:pBrionim bind only parties 
and their priviés. : 
. Tbe judgment in Sayam Ramamoorthi Dhora 
Secretary of Stats for India in Oouncil. (2), 
etter referring | to some dieta of Lord 
QOoke, which it is now admitted apply to 
јпівщепів in Tem, :quotes the .following 
extract. from Bigelow: “It, all who havea 
right to &ppear'and beheard in а causa 
have been duly made parties, tbe judg- 
ment e&fablishes а perfest and complete right 
againstiall .48 much .as would a conveyance: 
of.& joint: :eBtate byll, the pargis interested. 
Judgment .in: aní action strisH y. tn parsonam, 
indeed, binds third persons in that, way; all 
that is тібэбввату is:that all thosa who have 
the exclusive right to litigate the cause are 
. proper parties to it, and that the question 
should Ье determined without collusion. Judg- 
mént that A ія dubtor of B із an example....... 
Indeed, the differenca between judgments 
їз rem and judgments tn personam. in our 
law, as regards their effast, appears at bottom. 
to'be only adifference of- degres,” However 
attrastive this doctrine may appear to be, it 
is; in:my opinion, opposed to the provisions of 
the Indian Evidense Act, whish was not 
referred to either in this or the earlier 
дөвівіор, and, in my opinion, pereludss tha 
reception of the American rule in India. 
That rule is, in my opinion, in sonflict with the 
provisions of our Statute Law. This is in effect 
the view taken by Jenkins О, J., and 
Mookerjee, J.p in. Peri Mohin Chaha v. 
Durlapi- Dassya (3). ; А 
I would, therefore, ans wer the. question in. 
the. affirmative and overrule Srinivasa 


62. 


Atyangar v. Arayar Srinivasa’ Aiyangar (1) 
and Sayam Ramamoortht Dhora ү. Secretary of 
State for India in Council (2). 

Spencer, J.—At the very sommensement 
of ths arguments I drew attention to 
sestions 40, 41, 42 and 43 of the 
Indian Evidense Act whish appeared to 
ma to ba exhaustive cf the question of the 
relevaney of judgments other than those 
which operate аз a bar to the trial of a guit or 
issue between the samo parties or their privies 
under the law of ras julicaóa contained‘ in 
section 11 of the Civil Prosedure Code, 
These sections of the Evidenca Ast have not 
Ъзеп referred to in the Order of Referense or 
in the judgments of the two Oourts below in 
dealing with the effest of: the jadgment in the 
prior suit (Original Suit No. 274 of 1911). 

As regards the desisions in Srinivasa 
Atyangar v. Атау» Srinivasa Atyangar (1) and 
Sayam Ramamoortht Dhora v. Secretary of State 
for India in Council (2) I agree with my 
Lord in thinking that they went too far: in 
extending the prineiole of éstoppel by judg- 
ment beyond the limts of our Oodes, of 
Prosadure aud Evidense;aud that they should 
be overruled аз being in eontravention of 
the prineiples laid down by:the Privy Couneil 
in Gotul Mandar v. Putmanund Singh (4) tor 
the interprafation of aodified law and аз being 
examples of the tendercy, sings depreeated by 
their Lordships in Imamband? v. Mutsaddst 
(10), of referring to foraiga decisions. 

With the exseptian of the above two deci: 
sions of this Court and the case in Boyinapalli 
Venugopala Rao Qaru v. Nekkalapud: Venkat. 
тарили (9), which followed the earlier of them; 
and the cases in Suppa Bhatiar ч, BSuppu 
Sokkayi Bhattar (8) ana Rahim un- missa 
v. Srinivası: Ayyangar (16) which were cases of 
privity of:estate, our attention has not been 
e3llei ёо any authoritative ruling of a High 

ourt in this sonntry whish would support 
the return of any other answer butan afirma- 
tive ons to the question referrad to ua, 

‚ Kumaraswaxt Sastet, J.—The question raise 
ed hy the referense is, whether it is open to 
а party fo re assert as agains’ a third peraon 
a title which has been definitely negatived in 
a previous snif against & contesting claimant. 
The judgment *whieh i is pleaded in bar % в 
judgment „їп & previous sait filed by the 
present plaintiff against two other persons 
for a deslaration that he was entitled to the 

ш (18) 64 Ind, Сав, 665; 33 M. L, Je 266; 11 L, W. 189, 
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Asari Sheriff and to reeovenfrom the Govern: 
ment the emoluments of the office, It was 
held in that suit that the plaiotiff did not 
prove title to the ове and the nit was 
dismissed. The present suit is filed by the 
plaintiff against the Government to recover 
a sum of Rs, 394 alleged to be due to him as 
the person entitled to the Asari Sheriff and 
to perform the rerviees «onnested therewith. 
The Government was paying the sums to the 
sueeessful party in the previous litigation and 
sets up the judgment negativing the plaintiff's 
right as a bar to the suit. 

The.question ir, how far, and under what 
cireumstanees, oan а judgment in personam, be 
given the forse of a judgment tn rem or be 
pleaded. as-a bar: under section 11, Civil 
Proeedure Code, in oases where it is pleaded 
as а deferc3 to an action by third parties 
who do not alaim under, or were rot represent- 
&d by, the parties to the original action. 

„ Во far as the Statute Law in this sountry 
ïs eoncerned, the ease is governed by section 
11 of the Civil Proeedrre Code whioh deals 
with res ;udicota, sections 40 to 44 of the 
Evidense Act, which deal with the relevancy 
of judgments of competent Courte, and section 


43 of the Specifie Relief Aet which deala with 


deslaratory decrees. 
. Under sestion ll of the Civil Prosedure 


. Code one of the conditions precedent to its 


application is, that the former suit should be 
between the same parties or. between par- 


- ties under whom they ог any of them selaim" 
~ and the seetion isa bar to the trial of a suit 


or.issue in which ‘the matter directly and 


anbstantially in issue has been direstly and 


substantially in issue in the previous suit. 
The section codifiesthelaw in British: India 
as regards the plea of res judicata ‘and, though 
the principle bas been applied to proceedings 
other than snite, (e.g., execution preceedings), 
the essentials required by the seetion as to 
identity of the questions involved and parties 
has not been lost sight of, Section 43 of the 
Spesific Relief Aet enacts that a declaratory 
degree passed under the Ast is binding,only 
on the parties to thé suit, persons claiming 
through them respestively, and, where any 
of the parties are trustees, oh the persons 
for-whom, if in existense at tlfe date of the 
declaration, sueh partiss would bs trustees, 
Sestions 40 to 44 of the Evidence Aet deal 
with the relevancy of judgments of Courts of 
Juntive, Seetion 40 ennete that the existence 


of any judgment, order or deerce,*which by 
law prevents any Court from taking eogni- 
zanee of a suit or holding a trial, is a relevant 
fact when the question is whether 8ueh Court 
ought to take cognizanse of sueh suit or to 
hold sueh trial. Seotion 41 deals with final 
judgments, orders or: desrees of competent 
Courts in the exercise of Probate, Matrimoni- 
al, Admiralty or Insolveney jurisdiction, or 
what is known as judgments in rem, and it 
states that such jadgmentes, orders or desrees' 
are conclusive proof of the matters -specifed 
in the section; and, by virtue of section 4 of 
the Evidense. ‘Ast, ‘evidence eannct be allowed 
to disprove the facts established by such 
judgments, Sestion 42 refers to judgments - 
relating to matters of a public nature rele- 
vant to the erquiry and the:section states 
that anoh judgments, thcugh evidense, are 
not sonclasive proof of that which they state, 
thus allowing evidenae to be given to disprove 
the fasts found in the judgments. ‘Seetion 
43 says that jadgments, orders or decrees, 
other than those mentiored in sections 40, 
41 and 42, are irrelevant, urless the existence 
of such judgment, order cr deeree, is a fact in 
isaue, or is relevant under come other pro: 
vision of the, Aet, (е, g., sestion 13), Sestion 
44 enables a party to show that any judgment, 
order or decree whieh is relevant under 
seotions 40, 41 or 42, was delivered by a 
Court not competent, to deliver it, or. was 
obtained by fraud'or eollusion. 

: In dealing with this question, I think the 
distinction between the effect of a judgment 
as preyenting the Oonrt from trying the 
same matter in-issue in subsequent proseed. 
ings and as simply affording evideneo of the 
truth or falsity of the claim under sonsidera- 
tion should be borne in mind. In the former 
care sestion 11 deslares that the Court 
shall not try tke. sait or issue and the 
plea is опе іп ber, to the maintainability of 
the action, Іп eases where there is no bar 
under seetion 11, the -Court has to try the 
issue and if the judgment is filed for the 
purpcsa of proving the plaintifi’s claim or for 
the purpote of proving the defenee to the. 
astion, it is relevant only as а. piese of 
evidenos, the probative value of. which ig 
regulated by the provisions of the Evidence 
Ast, lfitisa judgment Zn .rem, the Court, 
under section 41. of the Evidence Aot, will 
treat it as sonelusive proof of the, matters 
stated in that section and under sestion 4 it 
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will prevent evidense from being given for 
the purpose of disproving the facts establish- 
ed by the jndgment in rem. One has only, 
to file the judgment and the Oourt has no 
option but to decide the matter covered by it 
іп aesordanee with the declaration in that 
judgment, evan though the other party may 
be in a position to prove fasta to the eontrary. 
So far as judgements i» rem are eonserned, Í 
think the matter is codified by section 41 of 
the Hvidenca Ast whiah states what judg. 
ments wonld bs judgments im rem вэ as to 
make them sonalusive proof of the declarations 
granted by them. It seem3 to me that it is 
not open to ur, in the fase of the sectiona. 
of the Civil Ргосзӣпге Oode, the Evidence 
Act and the Spesifis Relief Aat, to hold 
that judgments not falling within those 
835tions would still bs a bar to an astion 
or afford sonslusiva proof. This, in effect, 
would ba to eraate new kinds of res judiczta 
and to destroy the distinetion — b»stween 
jadgments is rem and judgments in personam 
whish has bsen laid dowa in ssstions 41 
and 42 of the Evidenes Aet. 

In Sayam Ramamoortht Dhora v. Secretary of 
State for India in Council (2) it was held that 
the provisions of sestion 13 of the Oode of 
1832 ‘were not exhaustive, anda judgment 
was keld to be binding on a person who 
was no party to it on the ground that third 
parties: having no interest in the property 
at the time of the litigation cannot, in the 

absenes of any fraud or collusion, quaation 
the validity of a judgment passed iu а ani 
between the only parties interested in the 
property at the date of the previous suit. 
Referente was made to Bigelow on Estoppel, 
5th Edition, page, ‚4% where the learned 
author observes: “Ifall who have aright 
to appear and be heard in a eause have 
bən duly made parties, the judgment 
establishes a perfect and complete right 
against all, as mash аз would a eonveyance 
of a joint estate by all the parties interested. 
Judgment i in an action strictly $n personam, 
indsed, binds third peraons in that way; 
all that is nesessary is that all those who 
hava the exclusiva right to litigate the cause 
are ргорзг parties to it, and that the ques- 
tion should be determined without sollusion. 
Indeed, the differense between judgments, 
in rem and judgments in personam in our law, 
as regards their effest, appears at bottom to 
be oply в «difference of degree,’ When а 


judgment is tn personam I вап find no authority 
either in English decisions or recognised 
works by English jurists for holding that it 
ean prevent persons, nof parties or privies, 
from agitating the question except in eases of 
joint lability and sovenants for indemnity, 
In Natal Land $ Oolontzation Оо. v. Good (17), 
it was sought to use a judgment between the 
mortgagor and the person from whom he 
purshased thse property which found that the 
sale was vitiated by fraud against a mort- 
gages who was no party to the suit. Their 
Lordships of the Privy Couusil obsarvel: 

"Now, the first observation whieh ocsura is, 
that this jadgment was not admissible in 
evidenss. 16 is the only proof of the fraud; 
but if 16 were ample and sufficient proof of 
the frand, it is res inter alios acta, and in 
no Oourt of Law or Equity iu this country 
would it have bean admitted at all, exeept 
as between the parties to it, the respondents 
and Orowly, or if a foundation for it had been 
laid by evidense of soms fraud having baen 
committed by whioh the plaintiffs sould ba 
affested.” In Anderson v. Collinson (18), it 
was held that a judgment in affiliation 
prosesdings taken by the daughter of the 
plaintiff holding that it was not provad that 
the defendant was tho father, was not final and 
eonclusive in au авіїоп, ѓог sedustion filed by 
the mother во as to estop {ће defendant from 
denying that he was the father of the ehild, 
as the parties to tha two prossedings wera 
different. In Spencer v. Williams (19), Tord 
Penzinse observed: “It is proper, therefore, 
where the question is raised betwean the 
sama parties, or those slaiming under them, 
that they should ba estopped ; but the decisions 
giva n3 authority for a proposition of a 
wider sharacter-~that a pariy who was nob 
а party in tha original litigation shall be 
b5und by the result.” Тһе rule was held 
to apply, though the interest of the parties 
was identieal and tha sama question was 
involyed, nansly, whether a person was 
next-of.kin and entitled to distribution of 
asseta of tha desessed: In Wenman v, 
Mackensie (20), the plaintiff guad for injury 

(17) (1888) 2 P. C. 121; 5 Моо, P. б, (x 8.) 182; 16 
W. В. 1086; 16 E, & 465. 

(18) (1901) 2 K. E 107: 70 E J. К. B. 620; 84 In 
T. 465; 49 W. R. 623; 17 T. L. R 

(19) (187172 P. "ED. 230; 40 L. А Р, 45; 24 1, T, 
513; 19 W. R. 703. 

(20) (1855) 5 El, & BL 447, 26 L, J. Q. B. 44; З.Н. 
626; 119 E. В, 547; 1 Jur, (х. s.) 1015; 103 B, Ñ, 563, 
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to her reversionary right alleging that she 
was entitled to a fishery in an arm of tbe 
sea and was in possession through her tenant, 
Fairman, and that the defendant who held 
the neighbouring property under one Giprs 
infringed her right. Fairman, her tenant, 
had'fled an astion to recover damages for 
a similar injury sgainat Gipps and the suit 
was'referred to arbitration, and an award 
made in favour of Fairman. 16 was held 
that the proceedings were not evidense as 
plaintiff "did rot claim by, through or under 
Faitman and, so far aa she was soneerncd, 
the. action of Farman v. Gipps was 
res inter alios acta” and asthe proceedings 
andjaward could not have been admitted as 
каз кыш against her, they are not admissible 
for her. In Feir/e v. Nuttall (21), it- wos held 
that the convistion of a person for barring & 
highway would rot bar a suit by the same 
person against another for stopping up the 
тоді on the ground that the Crown snd 
subjest were the patties to the indictment and, 
harefore, it was mot between the two parties 
оће aetisn and that the judgment in the 
indietment may bs given as svidense upon 
thé trial of the issue ве to whether the 
locus in quo ів в publie highway; though it 


. eatinot be pleaded as an estoppel, 


: Estoppel must ba mutual and it is diffi. 
eult: to see how а party not bound by a judg- 


ment ean cot it up in bsr.against a party to it. 


‘Turning to the question as to whether a 
judgment in rerconam can acquire the force of 
aijudgment zn rem under апу given set of 
fasts, the опу authority which I san find 
for such a view ів the passage from Bigelow 
already referred to and the decision of 
Oandee v. Lord (22), referred to in Srinivasa 
Aiyanger v. Árogor Srinivasa Aiyangar (1), 
as authority fcr the view taken in that ease, 

With all respect it seems to me that we 
eannot travel outside the provision of section 
11 of the Ocde of Civil Procedure ard apply 
the rule of res judicata {о enses fallirg cut. 
side the limitation impored by the station. 
In Gokul Mandar v? ] endmanund Singh (4), 
their Lordships of the Privy Oouneil observe: 
"They will further tb:erve that the essence 
of 4 Oode is to ke exhaustive $n the matters 


, in respeet of which it declares the law, and 


(21) (1856) 11 fx. 569; 25.1, Ј, Ex. 200; 166 E, 
R. 967, 26 L. T. (o. в.) 204; 4 W. В, 284; 105 R. R. 


66}., * 
-(22) (1849) 2 N. Y. 269; 51 Дед. Dec, 294, 
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it is not the provineo of а Judge t disregard 
or go outside the letter of the enactment 
aecording to its true eonstruation.” In 
Peart Mohan Shaha v. Durlavi Dassya (3), 
the question arose ina suitbetween an auction 
pursbasér who bought the right of one 
Durlavi Dassya, and her daughter Patteswari, | 
whoee suit under seation 2¢3 of the Code 
(relating to suits by an unsuocsessful claimant) 
was diemissed. Tha suit was filed by the 
purchaser against thé unsoceessful slaimant 
for а deolaration ‘cf her title and the decree 
in the previous suit was sought to be availed 
of as soroluding the matter in issue. Jenkins, 
О. J., and Mookerjee, J., were of opinion that 
the provisions as ta res judicata sontained 
in section 11 of the Code were exhaustive and 
that judgments in suits between third 
partier, however sogent they might be 
as evidence where the same matter is 
in ‘question in a suit by or againet a 
stranger, did not operate as a bar to the suit 
under section 11 of the Code. Jenkins, C. J., 
observed: "It appears to me thatin these 
eireumstances, and having regard to the 
fasts with which we have to deal in this ease, 
the result of that litigation is at least as 
cogent against the defendant as would have 
been an instrument of transfer executed by 
Patteswari, the cstensible owner, in favour 
of her eon,’ I wish to make it alear that, in 
the view I't#ke, L cannot regard the decree 
in the previous litigation as amounting to 
res judtcata which would bar all possibility of 
evidenee on the part of the defendant. It 
would, I conezive, have been open to the 
defendant to show that, notwithstanding 
that decree, there were cirsumstances 
either vitiating the result of that litiga-' 
tion or affesting its result soas to prevent 
its operation in favour of Patteswari’s sons." 
The learned Judges were not prepared to follow 
the distum in Sayam Bamamoortht Dhora v. 
Secretarg cf State for India in Oouncil (9) 
that the provisions of the Civil. Prosedure 
Осде were not exhanstive and judgment 
not inter ратів ean make the question 
res judicata. This desision was referred 
to and followed by the Chief Justice and 
Seshagiri Aiyar, J, in Seaond Appeal No, 
1747 of 1919. The 1carned Judges were 
of opinion that the provisions of the Code 
as to res judicata were exhaustive and 
that ayjrdgment not betweene the same 
parties or their privies was oifly evidenea 
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of lide,* They were not prepared to follow 
Sayam Ramamurthi Dhora v. Secretiry of State 
for India in Council (2) and Suppa Bhathar v. 
Suppu Sokkaya Bhattar (8) on tha ground 
thatthe attention of the learned Judges was 
not drawn to the decision of the Privy 
Council in Goku! Mandar v, Pulmasund Singh 
(4). In Батпай Zemindar v. Dorasamt (23) 
which related to a monthly allowanes, ii 
was held that a litigation as regards the 
Light to reeieve the allowause would not 
estop the Zemindar from putting the pariy 
claiming it against him to the proof of 
his title on the ground that he was not 
а party to the previous litigation. So far, 
therefore, as the Civil Prosedure Code ia 
соћсегпей, I do not think that the trial 
of а suit or issue oan be barred because 
of an adjudication in a prior suit or 
proesediog to which the plaintiff was not 
& party or privy. 

Tarning to the Evidenos Ast, I have 
already pointed out that sections 41 and 
42 draw a distinetion beiween judgmants 
in rem and judgments zn psrsonam and 
it seems to. me to be elear from the sections 
that a judgment which  doss not fall 
within section 41 can only be evidencs bat 
*&ünof ba used for the pucposa of prevent- 
ing the other side from proving fasts which 
he sets up. 

* It is not open to us taimport considera- 
сиз as to sonveniencs im dealing with 
‘matters which haya boen oolified and daalt 
wi,h by Hvidanos Ast, however atiractiva the 
theory may be; and however mush опе would 
lik: to hava the principle embodiad by the Le- 
gislature in the Codes. I5 is no doub: tras that 
there are decisions of this court which adopt 
the view of Bigalow as to judgmonts in 
personam araating an estoppel as against 
strangers, [ea Srinav1sa Atyangar v. Arayar 
Srinavasa Atyangar (1), Jayan Ramamoorthi 
Dhora v. Sesretary of Stats for India in Council 
(2), Suppa Bhattar v. Suppu Soskay1 Bhottar 
(8) and Bozinapalls Venugopila Kao Garu v. 
Nekkalapudi Ventatrayudx (9),] In the 
last of these «ases it was held that a 
desision bstweon the plaintiff and another 
par.oa that the latter is a co«proprietor 
with him is soneluzsise on third parties 
where the contentitn raised by them Яз. 
pend: oa tie relatiorship between the 
(28) „М. 841; 8Ind Jur. 188; 2 Ind. Deo. (N: s.) 
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plaintiff and such psrson, aud the learned 
Judges followed  Sriínazvara Atyangir v. 
Arayar Srinviasa Atyangar (1) but they, how: 
ever, observed that the rule that makes. 
the desision conslusive on third parties 
was not the rule of res judicata and they 
based their deeision on the ground that 
it would be intolerable to hold that, when 
the relationship between the two parties. 
have bsen determined by litigation between 
them, other persons ean eontend that one 
of them has not the right against the 
other which he has been held to hava, 
With all respect, it seams to me that 
these desisions do not take into eonsidera- 
tion the effest of the provisions of the 
Evidenee Aet and the limitations imposed 
by a consideration of those waebions. To 
hold that a judgment: which does not 
fall under seation 41 is conclusive proof 
would bo to ast in direst sontravention 
of the provisions of seetion 42 which de- 
clares that judgments, orders or decrees, 
other than those mentioned in section 41, 
are relovant but not conelusive proof. 
. Ib seems to me that where a judgment 
4» personam is pleaded, iis legal. offeet 
and probative fores will depend проп tha 
facts of eash case, Ав pointed ont by Sir 
Lawrence Jenkins in the case I hava re- 
ferred to, the judgment of a compatent 
Court whereby a declaration is made as 
regards propsrtyin dispute, would have the 
foroe of a conveyance by the other parties to 
the suit in favour of the suscaasfal litigant. 
Where, therefore, ail the parties interested 
in the immoveabla property or in the right 
in sontest have been parties to the previous 
litigation it may be that the’ judgment 
obtained in the previous litigation would 
render it impossible for persons to get 
gid of the effest of the judgment, But 
this is not beenuse the judgment eon. 
stitutes res ;udtcata or judgment Zn rem. 
The diffcalty-would be analogous to the 
diffieulty of а person who wanta to impeach 
tha title whieh is conferred on hia opponent by 
all the persons who sould have a legal interest 
in the property with the additional fast that 
when a judgment is relevant jt is not open to 
a party to show that as batween the partis the 
e»nelusion arrived at by the Judge is wrong 
and is not warranted by the evidenee, The 
.desision in Suppa Bhattar v. Suppu Sokhaga 


Bhattar (8) may be supported on the ground 
. e * 
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that all the parties interested were parties 
to the: previous litigation in favour of one 
of them: Cases where jus tertii is set up 
are -reilly no exeeptions to the rule. In 
all eases of jus tertii the person who sets 
up ‘fhe rights: of a third party is bound 
to prove that the third party has or had 
the rights alleged and it is always open 
to the other party to displaee the title of 
the person xo set up by showing that he 
was :a party to tbe litigation whieh bas 
negatived that title, Whatever would estop 
or -bár the persons whose title is set up 
must also ‘bar’ the person pleading jus 
tertz?. whether the estoppel in by resord, 
deed or in país, This is the prineiple 
on whieh Rew-v. Hebden (15) referred to by wy 
Lord -was: desided. ‘The defendant relied on 
his right to the offise of bailiff owing to 
his having been eleeted by two former 
bailiffs. A judgment was produced in which 
the ‘right of the persons whom he set up 
was negatived and it was held that having 
made the title of the previous bailiffs part 
of his right, there воша bs no better 
evidense im disproof other than the judg- 
ment where their rights were negatived. 

1 would hold that the decision in tbe 
previous suit is ооё eonelusive but is only 
evidence and that ib ia oper to the plaint- 
iff to establish his title as against the 
Government and I would answer the ques- 
iion raised ‘by the reference in the affirm. 
ative. 





The ease coming on for final hearing, 
after the expression of the above opinion 
by the Full Bensh, the Court delivered 


the following 
> JUDGMENT, 

* Wars, О. J. and КвівнмАн, J.— We 
are unable to agree with the Subordinate 
Judge tbat, assuming the office to be 
hereditary, the plaintiff has proved that 
he ia the lawful successor by hereditary 
right. -As the ‘office eannot be enjoyed by 
several heirs in common, it follows, in*our 
opinion, that succession must be by primo- 
..geniture, and, in the absense of any evidence 
“to the contrary, we think that the susces- 
‘sion must be by lineal primogeniture, that 
is, by деввепё to the eldest son and his 
son and that a grandson who is the son 
of an: eldest con of the Jast office-holder 
ів entitled to sueceed in „preferense to a 
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junior son, where the eldest son has pre- 

deceased his father, or is ineapable of 

susceeding owing to insanity or any similar 

reason. The appeal must be allowed and 

the suit dismissed with coste throughout. 
М. C, P ; 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Civic Revision No. 128 ов 1921. 
November 30, 1921. 
Present : —Mr. Daniels, A. J. О. 
WILAYAT HUSAIN—DEEFENDANT— 
APPLIGANT 
versus 
PUTTU LAL-—PiaINTIFK— 


Opposits Parry, 
Minor, transactions with—Partnership business— 
Presumption of benefit. 


In the case of & business undertaking managed by 
afather on behalf of his minor son, where transac- 
tions are carried out in the ordinary course of 
business, it is not necessary fora creditor to give 
specific evidence of benefit in each individual 
transaction, and the fact that the transactions 
were carried out in the ordinary course of business 
is sufficient to raise a presumption that they were for 
the benefit of the business. 

Baba Din v. Bansraj, 2% Ind. Oas. 567; 18 О, C, 
84; 2 О. L. J. 55, referred to. 

Revision against a decree of the Judge 
Small Oause Court, Lueknow, dated 19th July 
1921. 

Mr. Ghulan Hasam, for the Applieant, 

Mr. Bishambhar Nath Khanna, for the 
Opposite Party. ; . 

JUDGMENT.— This is an applieation for 
revision of an order of the learned Judge of the 
Small Cause Court. The suit wasone for the 
price of sloth purchased on the defendant's 
behalf by his father and eertificated guardian, 
Mumtaz Husain, The learned Judge has 
found on evidenee whieh I find to be suffisient, 
though the applieant attempts to challenge it, 
that the shop was originally carried on in 
Partnership by the spplicant and his two 
elder brothers, The applisant was at that 
time a minor, His two elder brothers 
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successively died ` and at the time when the 
cloth was purehased the applicant alone 
remained and had become the sole ownér of 
the shop. Even in the “appliadtion тайр by 
the father to‘ be appointed bis guardian it 
had. been stated that the shop ‘belonged: to 
the sons and that it was for thà pürpose of 
‘carrying on this shop that ‘the applieation 
was made. It has been contended that there 
is no proof that the ‘purehase of this cloth 
чав, "for the benefit of the defendant. It 
appears to me thdt in the sage of a business 
undértaking where transastions are earried out 


in the ordinary courss of business it is nob . 


necessary for the ‘sreditor to give specific 
evidence” bf benefit in each individual 
transaction. "The fast that the transactions 
were earried out in the ordinary course of 


business issuffisient to raise в presumption : : Additional Judge, Lahore, dated the 10th 


that they weré for the benefit of the business, 
This has been held in the case of a Hindu 
joint family trading -partnership in Bada 
Din v, Bansraj (1). Even if evidenee were 
necessary the defendant has himself stated 
in his ‘evidence that ho always believed that 
whatever the father did in connestion with 
the business was done for his benefit. I 
find, no reason for interfering with the 
deareé of the learned Judge of the Smll Cause 
Court and I accordingly rejest the application 
with вовів. 
N, H. 


Application rejected, 


t 


(1) 27 Tad. Cas, 587; 18 О. 0. 84; 2 O. L. J, 55, 


LAHORE HIGH COURT, 
Firer Civit ApPEAL No.70 or 1917. 
November 25, 1921. 
Present i—Mr, Justice LeRossignol and . 
Mr. Justice Campbell." 
Messes. KHOSLA BROTHERS or 
LAHORE—Derexpants—Appatianta 
versus : 
` THACKER'S DIRECTORIES Liutrzp, 


‚ов OALQUTT A —PraIxTCFE i— RESPONDENTS. 
Copyright Act ҮТП of 1914) — Copyright, infringement 
of—Test-—Damdyes and compensation — Assessment, 


INDIAN OASES; 
ЕРОВДА BROTHERS or LAHORE v. . THAOEER’S DIRECTORINS UTD, or OALQUTTA. 


088 - 


їп ап action for an injunction and damages for 
an infringement of plaintiffs’ copyright, if it be, 


found that even inaccuracies in both the works are . 


identical, that references of significance in plaint. 


iffs* work are reproduced in defendants’ work but, > 


by reason of ‘absence of other matter, have no 
significance therein and there is identity not merely. 
of information but of language, that leaves no doubt 
that the work of the defendants is a copy of the 
plaintiffs' in a very high degree, [p. 984, col. 2.] 


In such &' case a plaintiff would be entitled to : 


the amount of the proeeeds of the sales of tho 
offending work and to general damages for infringes, 
ment of copyright, probable loss of trade, advertise- 
ments, eto. (p 986, col, }.] 

Where in such cases damages are not accuratel 
caloulable, they are damages at large. [ p, 984, col. 2. 


Keliy v. Morris, (1866) 1 Eq. 697; 35 L, J. Oh. 428; 
14 L. T. 222; 14 W. В. 496 and Morris v. Ashbeo, (1868) 
7 Eq. 84 19 L, Т. 550, referred to, 


Firat appeal from the  deeree. of the. 


November 1916. 


Bakhshi Tek Ohand, forthe Appellants, — 
Mr, O. Bewan Petman, for the Respondents. 


JUDGMENT.—This appeal arises ont of 
an astion by the plaintiff-firm, of Oalontta, 
against the defendant-firm, of Lahore, for 
au injunction and for damages on the ground 
that the defendants’ publication “ Khosla's 
Direstory " eonstituted an infringement of 
the plaintiffs’ copyright in their work 
" Thacker's Indian Direstor;", 


The Court below found that pirasy by. 


the defendants was established and granted 
а desree restraining defendants from pub- 
lishing their book and deereeing Rs. 3,000 
damages to plaintiffs. 


The defendants appeal to this Court, and 
though their first ground of attaek was 
aedenial of the plaintiffs’ sopyright in 
" Thasker's Indian Directory’, that ground 
has been expressly withdrawn before us, 

Next, it was argued that the Trial Oourt 
had no jurisdiction, inasmueh as under Act 
ПІ of 1914, The Indian Copyright Aet, all 
suits under the Ast must be instituted sither 
in the High Court or in the Distriet Judge's 
Court, that the, ease was transferred by the 
Distriet Judge” on the 22nd June 1914 to 
the Court of Mr. Forbes, Additioùal Distrist 


* Judge, and, therefore, not Additional Jadge, 


but Mr. Forbes who was transferred before 


. thp completion of dhe trial had jurisdistion 


to try the suit, 


E 
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: This. objestion- we. have- no: hesitation in 
overraling. for.ihe. transfer. was: elearly to 
the Oourt. of the Additional Distriet Judge 
and as. that j јв.а permanent Court, Mr. Forbes’ 
gueeescors. had. jurisdiction’ to- try. the 6.83 
preaisely in the eame- degree as be had. 

A, farther objestion was raised that 
one of defendants’ ' witnesses, Brij. Lal, had 

noi; been, summoned, and the Trial Oourt 
should have given: wider opportunity. for 
calling, him, baton examiration of ‘the. reeord, 
we find that for over a year the defendante 
failed to get. this, witness served. and reseived 
fron: the Court below. all the. Jatitude.to whish- 
they were entitled. In any case this witness 
was not intended to prove more than the 
plaintiffs were prepared. to ad mit, 

On the main question in the oase, whe- 
ther in faet there bas been piraey, we agree 
entirely with the Court helow. 

The plaintiffs allegethat a very. substantial 
portion of defendants’ publication isa word for 
word вору of their Direstory; that even 
plaintiffs’ mistakes Lave’ been. reprodneed by 
defendants, and that defendants’ method of 
compilation consisted, when it did not consist 
of: mere copying cf tbe plaintiffs’ work, cf 
the de к зр {о pereons conserned with a 
r¢ques for sorrections,:if ару, of slips eunt 
баб „of the ylaintiffe’ work, 

Tn proof of these allegations, we have seen 
s large number of irsíances, in which the 
inaseuraeies in ‘both works are identical, 
oth rS'in which гөѓегепеєв, of signifieance 
in plaintiffs work, are reprodused in defend- 
ants but, by reason of the ab:anee cf other 
matter, have no signifisanee therein. 

We bave fourd pqssm an identily not 
merely of information but of languige that 
leayes no doubt that defendants’ work wes 
в. вору of the plaintiffs’ in a very high 
degree [cf. Kelly v, Mors (1), Morris. V. 
Ashbee (2)]. 

Finally, the oral evidense is unimpeachable 
that where defencants. did’ make irquiry, 
their irquiry was limited to в mere вогтөв- 
tion and verificatiort of the material sollected 
by the plaintiffs. . 

With regard to the reliefs granted it is 
objuoted, thaf the. plaintiffs eare enti led to 
10 ininntion as they kpew by 1:10 tbat 


QM du 1 Eg. 697; 85 L. J, Oh, 428; 14.1, T. 222; 
141. Б. 496. 
(2) 61808) 7 Eq. 84; 19 L, T, $50, * 


the defendants were -pirating their work 
and took no setion till 1914, Having regard 
to the fact that the plaintiffa are a Limited 
Comrany of Cajentta whilst defendants reside 
in Lahore and that, plaintiffs. had to collest 
eviderce, we do not think plaintiffs were 
unduly slow in asking for relief, іп avy 
case, the. Directory in suit ів that for 1913 
whilet the suit was instituted i in June 1914, 

The last objection ir, that the, Court below 
has fixed the amount of damages arbitrarily, 
that plaintiffs have. proved no. loss and did 
not press their prayer. for an: -agcount , of the 
rales by Khosla. 

In cases- such as.these the plaintiffs are 
at liberty to elaim general damages, and 
also ecmpensat’ on for. conversion, and 
although ‘it was desirable that plaintiffs 
should haye pressed their inquiry. into the 
sales by Khosla, we seo no reason to donb; 
that the damages awarded -are very moderate 
indeed, in view of the.importanee, of. the 
werk pirated and tke gross nature of the 
pirasy. : - 

In Ezchange Telegraph (onc dy. v, Gregory 
$ Co. (3) it wes held-that-where damages 
are not eacurately saleulable, they are damages 
at larga, 

ln Byrne v. Stotist Company (4) the plaintiffs 
did not press for an aceonnt, and the Jndge 
assessed the damages on gereral eonsideras 
tions, Seetion 7.of Ast III cf 1914 defines 
the right of the owrer of the eopyright to 
take proscedings in respect of the eonversion 
of infringing воріве, but. this. relief hag:not 
bccn sought in.tlis esce, ard the prayer 
for the cqnitable remedy cf an account of 
profits has not been pressed, so that the 
demegss awarcatle in this case are merely 
{Ёсвв for infringement cf the sopyright 
and infringement by esale cf eopiem, the 
plaintiffs eabrot һауе both an inquiry icto 
dameges ard an aceount of profits: De Vitre 
у. Petts (5), - 

In, Muddeck v. B} сзшоой (6) de wag held 
that the finonnt due as damages: was the 
aetual amount cf tke камен of the eopies 
Bold, 

(8) (1896) 1 Q. B., 147; 65 I. J. Q В. 262; 74 L. T. 


£8; 60:3. P. b2. 

(4) (1914) 1 K. B. 622; E a К, В. 6283 110 L, 
T. 510; 68 8; J. 40; 80 T. L, Б 

161,(1878) 6 H. L. 819; AL. p "Che £44 21 W. R. 
705, 

(6) (1893) 1 Ch. 58; 67:1. Js Ch. 6: 7P Leaks 498; 14 
T. L, By 431 46 W. By 166, * 
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Applying. these principles to the fasts of 
this ease; the plaintiffa appear to be entitled 
to the. amount of the prosseds of the sales 
ofthe offending work and to general dam- 
ages "for infringemónt of copyright, probable 
Jóss of trade, advertisements, ete., and there 
ean be little doubt that the sels proeeads 
alone of Khosla's Direetory' far exseeded 
‘Rs. 3,000 (£200). _ 

For these reators we desline to interfere 
and . dismiss this appeal. with costs. 

J RM. ` Е 
Appeol dismissed. 


CALCUTTA: HIGH COURT, 
Civit, Rore No. 480 or 1921. 

. Јаппегу 23, 1922. 
‘Present : — Sir Laneelo: Sarderson, Kr., Ohief 
Justice, Justice. Sir John Woodrcffe, Кт,, 
and Justise Sir-Asutosh Mookerjee, Kr. 
In те RABINDRA CHANDRA CHATTER- 

JER—PETITIONER 
, ‘Legal Practitioners „Act (XVIII of 1879), s. 14, 
interpretatien of—Jurisdiction to entertain proceedings 
against legal practitioner—Enquiry before institution 
of proceedsnga—Formulation of charge, 


Seotion 14 of the Legal Practitioners Act em» 
powers any Court in which a Pleader practises to 
consider a charge of 'misconduct made against him 
in such Court, and the section does not limit the 
consideration of the charge to the Court in which 
the misconduct is alleged to have been committed. 
Г Ep, 988, col :.] : 

. Babu Het Ram, In the matter of, 188 P. L. R. 1001, 
followed. 

Per  Mookerjee, J.—8Seotion 14 of the Legal 
Practitioners Act does.nob specify the nature of 


the materials upon which the Court concerned may , 


take tion, ‘here must, howeyer, be enquiry 
supported by legal evidenze, if proceedings are 
Ípatituted. Гр. 989, col. 1 ] 

Nabin.Chandra. Das Gupta, In те, 86 С. 817; 12 О, 
W. N. 8817 7 Cr. L. J, 262, followed. 

Ih proceedings under section 14 of the Legal 
Practitioners Act it is essential that the charge 


must be formulated with precision so as to enable, 


ihe. legal practitioner concerned to mest the 
allegations against him. Гр 989, col. 2.] 

Babu Het Ram, In the matter of, 188 P. L. R. 1901: 
Routhekal Krishna Rao? In the matter of, 14 1, A. 154; 
16:0. 152; 12 Ind. Jur. 11; б Sar., P. О, J. 86; 7 Jud. 
рее, (н. s.) 665 (Р, O,), Randal} v; Brigham, (1868) 7 
Wallage 523, 19, Law. Ed. 285 and Adyocate, In the 
matter of at, 4 О, L, J, 259, followed, 
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Proeeeding under eeotion 14 of the Legal 
Practitioners Ast taken by the District 
Judge,  Daóss, against Rabindra Chandra 
Ohatterji, a Piesdér, practising in the District 
Оопгё at Daeea. 

FACTS appear from the jodgment, 

Babu Dusaratht Sanyal (with bim Dr. 
Sarat Ohandra Basak and Baba Pepin 
Ohandra Basu), for the. Petitioner.—The 
petitioner before your Lordships is a 
junior Pleader of the Dacea Bar. He 
filed a plaint in the Court of the learned 
Subordinate Judge with insafficient stamp, 
When the mistake was pointed ont to him, 
he submitted that as the Colleatorate had 
closed he sould not get the requisite stamp 
and prayed for one day’s time. This the 
learned Subordinate Judge rejeeted. Не 
then prayed that the stamp of small denomi- 
nation might Бе aecepted or that cash 
might be sacsepted—all these prayers were 
rejected. The learned Subordinate Judge 
then asked the petitioner to leaye the Court 
and then asked the Pleaders present {о 
ask the petitioner to go out. Then the 
learned Judge called his Clapras The 
petitioner complained against the eonduet 
of the Judge to the Bar Association which 
passed a resolution asking members not to 
appear before tke ваїй Judge. Sometime 
later the retitioner institnted a criminal 
«ave against the said Judge. I beg to 
submit that tbe institution of в eriminal 
case eannot be a ground for proseedings 
under the Legal Praetitiorers Aot.. Every 
eitizen has the right to ipstitn!e eriminal 


'enre against avy one, rightly or wrongly, 


If the complaint is false, the acsused oan 
get damages, bat that cannot ba a ground 
тшш under the Legal Praetitioners 
50, 

' [Sanperson, О. J.— There has yet been no 
enquiry by the District Judge. How can 
we asy that there is no ground for Bush 
proesedings P] 2 

, Had the learned District Judge juriedie- 
{їрп to start proosedings as he did? The 
incident took place before the Subordinate 
Judge in another Court. The Distriet Judge 


had по ebgairanse in the matter, Ho 
shcald not*haye proeseded on newapaper 
.repor:8 and eonfidential Police report. 


Reacs sestion 14, Legal Prac itiongrs Act, I 
submit there were no proper materials before 


: the Distriet Judge to start. proseedings 
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against the petitioner, Thera was no legal 
foundation for the  proseedínga. Refers to 
Nabin Ohandra Das Guyta, In re (1). 

The ease should, at any rate, be transferred 
to another Judge. His explanation has 
aggravated our apprehension of not getting 
justiee at his ‘handa, 

[ Моокаввзгв, J.—The Distriet Judge cannot 
decide the matter. He san only hold the 
enquiry. | f 

The aonduet of the District Judge has 
given rise to serious apprehension and in 
the interest of justise the case should be 
transferred to the Additonal Distriet Judge. 

Mr. B. L. Mitter, Standing Counsel (with 
Babu' Surendra Nath Guha), sppeared for 
Government and submitted that all insidents 
did not take plase in the Court of the 
Subordinate Judge and that apart from 
Police report it eannot be denied that there 
were Bar Assosiation Meetings and dissuasion 
of Pleaders from attending their proper 
work, On these materials the Judge oan 
certainly take cognisanae of the matter. | 

Babu Dasarathi Sanyal replied. 

JUDGMENT, 

SANDERSON, О. J.—This was а Rule granted 
by my learned brothere, Mr. Justico Chatter. 
jea and Mr. Justica Pearson, salling upon 
the Distrist Judge of Dacsa to show eanse 
why the proseedings under seation 14 of the 
Legal Practitioners Act against the petitioner 
stould not be quashed or, in the alternative, 
why the proseedings shonld not be trans. 
ferred to some other Oourt or why sueh 
other order should not be passed as to this 
Court might seem proper. The Court 
made an order that, in the  meantims, 
pending the hearing of the Rule, further 
proseedings under sestion 14 of the Legal 
Practitioners Ast should be staged, 
.It appears that the learned Distriet Judge 
of Dacea eaused a notiee to beserved upon 
the petitioner under seetion 14 of the Legal 
Practitioners Aet. That notice referred to 
eertoin matters, whieh, I think, may be 
elassed under three heads :. With regard ёо 
the first, the allegation was that the petitioner, 
being a Pleader, of the Court, was, оп the.15th 
“of June 1921, "guilty of grosaly improper 
eondust” in "the Court of the Subordinate 
Judge, Biba Pashupati Basu, in that he ad- 
dreteed the Subordinate Judge in an offensive 


(1) 85 0,8317; 12 C, W. М. 381; q Cr, L, J, 262, 
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manner and repeatedly refused to.sümbit to 
his order іп regard to the admission of в 
plaint that was insuffisiently stamped and, 
after the Subordinate Judge bad passed hie 
order, repeatedly interrupted him i in a grossly 
improper and discourteous manner. The 
second matter, that was alleged, was that 
after this insident the petitioner caused а 
meéting to be ealled of the membars of the 
Bar Assosiation, Dases, and, that by the 
statements he made regarding the Subordinate 
Judge, Babu Pashupati Basu, indueed oertain 
Pleaders of that Court to abstain from appear 
ing in the Court of the Subordinate Judge 
en behalf of their elisnts in cases in whish 
they had been engaged. Then the notieo . 
went оп to allege that, іп sonsequenea of sueh 
inducement, sertain Pleaders wilfully and 
without excuse and in sontravention of their 
agreements with the persons who had engaged 
them to appear on their behalf in the Court 
of the Subordinate Judge refused to appear 
in the Court of thé Subordinate Judge and 
thus deprived their . clients of the legal 
assistance they had agreed torender them, 
and the third matter to whioh referenes 
was. made was that it was alleged that the 
petitioner had filed а eomplaint is the Oourt 
of the Deputy Magistrate, Babu B. M. Ghose, 
against the Subordinate Judge, Bübu Pashu» 
pati Basu, charging him with having, while 
in the diseharge of his duties as Judge, som- 
mitted certain criminal offenses; and by 
reason of these matters it was alleged that 
the learned Pleader was guilty cf grossly 
improper вопйпо and had rendered himself 
liable to be suspended or dismissed under 
section 13 of the Legal Praetitioners Ast, 
The first point on whieh the learned Pleader 
in support of the Rule has relied, is that the 
learned Distrist Judge who dirested the 
„ servise of this notice had no jurisdiction to 
institute these prossedings by reason of the 
fact that the missordact. relied upon did 
not take plaeo in the learned District Judges 
Court. There seem to me to be more than 
one answer to this argument, In the first 
plase, the alleged missonduet on which. the 
notice was based did not take plase altogether 
in the Court of the learned Subordinate 
Judge, Itis true that fhe matters referred 
to under the first head, which I have 
mentioned, took place in the learned Sub- 
ordinate "Judge's Oourt; but the matters 
„ whieh are referred to under heads,2-and 3 
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namaly, «Һе alleged inducement to abstain 
from appéaring in the Court of the Sub. 


ordinate Judge and the alleged complaint. 


in respsot of criminal offenee did not take 
plaso. in the Court of the learned Subordinate 
Judge, Consequently, iè sannot be said that 
the whole of the alleged missonduet, upon 
whieh the notise was based, bai taken 
place in the Court of the learned Subordinate 
Judge, 

Apart from that, in my judgment, the 
learned Distrist Judes had jurisdiction to 
deel with all the matters whieh were alleged 
in the notice, inasmuch as the petitioner 
(the learned Pleader) was practising in the 
Court of the learned Diatriet Judge and it 
was within his jurisdietion, upon proper 
materials being laid before him, to in- 
stitute the proceedings in the manner in 
whish he did. 

The sesond point on whieh the learned 
Vakil relied was that the learned Judge had 
acted upon materiale which were not sufficient 
and in a sense improper in that he had 
stated that he had aequired some of the 
information upon whish he relied from 
newspaper reports, It is clear from the 
learned Judge’s answer to the petition that 
the only matters on whieh information from 
newspsper reports was attained, were, first, 
the prce:edings at the meeting of the Bar 
Association and, sesondly, the institution of a 
erim‘ral ease against the learned Subordinate 
Judge. As regards those two matters there is 
no dispnte that there was a eomplint in 
eriminal proesedings laid, and there is alto 
no dispute that a Resolution was passed 
by the members of the assósiation to carry 
out а certain sourse of sonduet. The learn. 
“ed Judge has inform:d the Court of the 
materials whieh he had with regard to 
the other matters and as to how he obtain- 
ed those materials, and, in my judgment, 
this second point affords no reason for 
making the Rule absolute, 

The thisd point whieh the learned Vakil 
urged was that this ease ought to be transe 
ferred from the file of the learned Lies» 


trict Judge to the file of the learned Addi. ° 


tional Distrist Judge. In this case the 
petitioner, (the learned Pleader), has set 
out in his petition his rearona why the ease 
should be transferred from the learned 
Distrist, Judge's file. In my judgment, 
the allegations which have been made have 
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been eompletely answered by the expla- 
nation which the learned Distriat Judge haa 
given and I ean see no reason for any 
reasonable apprehension on the partof the 
petitioner that he will not get a fair and 
impartial hearing at tha banda of the 
learned Distrist Judge. In my jadgment 
this Rale should bə dissharged. 

In disshsrging the Rule, I am expressing 
no opinion as to the merits of the matter, 
My judgment is sonfined to holding that 
it is not possible at this stage of the pro. 
eoedings to say that none of the allega- 
tions, if provad, would amount to profes. 
sional miscondust within the meaning of 
the Aet, 

WoopszorF2, J.—I agree. As stated in the 
judgment of the learned Chief Justise, the 
only matter bsfore us now is whether the 
proseedings should be quashed or transfer- 
red: and, with no other question we are 
now eonesrned. It may be that the facts 
sharged did not happen or, if they did, 
thosa fasts were insufficient for proceeding 
sgainst the applicant. On this I say 
nothing now. If it were shown that the facts 
sharged, if proved, did not sonatitute 
grounds for proeeeding under the Ast, then 
there would be a sase for quashing the 
proceedings as asked; bat ia this ease 
thera із at least one charg», namely, às 
regards "the addressing ofthe Subordinate 
Judge ia an offensive manner” and "re. 
peatedly interrupting him in a grossly 
improper and discourteous manner” as to 
whieb, whatever may be said as regards 
the other charger, if i3 not possible to say 
that it may not in any ease be a ground 
for proseeding under the Ast. ‘Therefore, 
it seems to me that the prossedings eannot 
now be quashed and that the faets must 
be enquired into. No doubt, as ib was 
sontended by the learned Vakil for the 
applisant, there must be в foundation for 
these  proseedings as for any other; 
but I sm unable to say that there was 
no ground for such prossedings besause 
details of the information whieh include а 
report ,submitted by the learned Subordi. 
nate Judge ‘himself, and other reports said 
to have been'reseived, have not beer’ get 
out in detail, Moreover, although thers may 
ba differense as to what hetually oseurred 
in the ease of some of the facts, many 
others -appear Чо, һа well enough known. 
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‚ On the question of jurisdiction, it ів 
said that seetion 14 of ths Lagal Practi- 
tioners Act says "charged in sush Court.” 
It does поё say that the eharge · must be made 
only by. that Court in whish the allaged 
misconduet has taken placa, Therefore, it 
does not by these wordings limit the charge 


‘to the: Oonrt in whieh the alleged 
miscondust took  plaee. Moreover, as 
already pointed ont by the . learned 


‘Chief Justiee, the charge inaludes matters 
which are said to have oeeuvrred subsequent 
to tbe proseedings in the Court of Babu 
Pashupati Basu which are the subject of the 


first eharge. It has been further held 
in the sa of Babu Het Ram, In the 
matter of (2) tbat cestion 14 of the 


Legal Prastitioners Act empowers any 
Court in whieh a Pleader prastises to son- 
‘sidar а eharge of miseondust made against 
him in sueh Court and that the section 
does not limit the consideration of a oharge 
to the Court in whieh the miseonducs is 
alleged to have bsen  eommitted, I see 
no reason for diseenting from the opinion 
there expressed, 

‘On the last point, namely, that of trans- 
fer, the grounds upon whish it has bsen 
urged, have been met in the explanation 
of the Distries Judge. I do not think 
that the applicant has established a case 
for ‘the grant of the trausfer asked for. 

Mooxensex, J.—I agree that this Rule 
einnot be supported in either of its two 
branches. . 

As regards the first alternative, the 
sontention of the petitioner that the 
proceedings should be ‘quashed is basei 
upon a two-fold ground, It is argued, iu 
‘the first plase, that the proceedings ini- 
tiated by the District Judge are without 
jurisdietion, as the alleged ineident did 
not take placa inhis Oourt. This position 
is, in my opinion, founded upon a 
construction of section 14 of the Legal 
‘Prastitioners Act whieh is not borne out 
by its language. Section 12 authorises the 
suspension and dismissal of Pladers *and 
Mühhiéars &onvieted of criminal offanoss by. 
. tne High ‘Овог. Seetion 13¢then provides 
Чот „ће suspension and dismissal of Plea- 
ders and Makhtears guilty of unprofessional 
бпапбёф even tbough the partieular ast 
of misconduct has not led to convic:ion by 

(2) 188 P, L, В, 1901, Р 

*. e . 


ә 
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& Court of Justioa, Seation 14, — 
provides that "If аву sush Plsader or Mu- 
khiear" (that is а Pleader or Mukhtear 
holding a sertifiaate as mentioned in seation 
13) “practising in any subordinate Court or 
in avy Roveoue offis is charged in such 
Court or offise with taking instrustions ex- 
capt as aforasaid (i.e, as mentioned in 
asstion 13) or with any such missondust 
as aforesaid" (1. в., as epaciefed in section 
18) ‘е presiding offiser shall send him 
a вору ot the charge and also a notiss 
that, on a day to be thereiu appointed, 
sash eharga will ba taken into consideration," 
This section plainly.autborisss a sub»rdinata 
Court to institute  proosedings against a 
Pleader or Mukhiear praetising in that 
Ооп. 16 is not restrictel to e3533 where 
the alleged missondust ha: basn sommitied 
in the Court wherein the prossedings are 
instituted. This was tbe interpretation 
21optel in the sase of Babu Hef Rim, In 
the matter of (2) and no good reason has 
been assigned why woshoullplise a narrow 
eonstrastion upon the section. 

The second ground whick forms the basis 
of the sontention that the prossedings should 


be quashed is that they have; no legal 
fonndation, There is, in my opinion, no 
substance whatever in this argument, Oar 


attention has been invited to the sase of 
Nabin Ohandra Das Gupta, In re (1) where 
proseedings instituted under section 14 
were quisbed on the ground thatif what 
was alleged against the legal prastitioner, 
namely, refusal to acsept engagement, was 
established, it wonld not constitute a ground 
for a discipliniry order under section 13, 
In the cwsg before n8, such a position 
eanaot be maintained. {t oannot ba dispute 
ed that some at any rateof the allegations 
against the legal practitioner may, ‘if 
eitablished, conatitute grounds fora, discí. 
plinsry order under section 13. It cinnot 
sansequehtly b» maintained that there is 
no legal foandation for  the3e proosel. 
ings. 

It has been urged, however, that the 
prooselingi have bean instituted оп mat!eziala 
whis canot ba treated аз affording a 
legal founditioa for the initiation of an 
enquirg under seciiom 13. Тав oontention 
is that a: the District Judge has takaa 
ac.ion оп the basisof a aonfilential rap sect 


‘by the Subordinate Judgs, on andiher eon. 
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fidentia] report by the Additional Superintend- 
ent of Police, on reports in a newspaper 
as to the prcosedings at a meeting of the 
Bar Assosiation, on the fast of institution 
of а sriminal вазе by . the Pleader, and 
on certain information furnished by the 
ministerial offisers of tha Coutt, the pro- 
@eadings must ‘be deemed to ba withont 
legal: foundation. I am not prepared to 
aseept. this oontention as well foundad. 
Seetion 14 docs not specify the nature of 
the materials upon which the Oburt con. 
eerned may take aetion. 16 is plain. how: 
ever, that if proseedings are inaliiuted, 
there must be an enquiry supported by 
legal evidence, Thet this is the correat 
view of the seopa of ‘sestion 14, is olear 


from'the judgment of the Judieial Com.’ 


mittee in Soathekal Krishna Hao, In the matter 
of (3), where Sir J. Hannen made the follow- 
ingobservation: "It does not appear very 
clearly what led to the institution of tbose 
proeeedings, Бп} it is nesessary to inquire 
into their origio, аз if it besame known 
to anoffiser presiding in a subordinate Court 
that one of the paratitioners before that Court 
hes besn guilty of unprofessional cinduct, it 
would be within the stops of his dutie3 to 
take steps for the purpose of having that 
matter adjudisated upon." Thisis identical 
with theopinion expressed by the Supreme 
Oóürb of the United States in Randall v. 
Brigham (4) where Field, J., observed 
as follows: “It js поб neoessary that 
proceadings against attorneys for maslprao- 
tise, or any unprofessional sonduct, should 
be founded upon formal allegations against 
them. Such proceadings are often insti- 
tuted upon information developed in the 
progress of a eaunss; ог from what the 
Court learns of the sonduci of the attorney 
from his own observation. Somotimes they 
are moved by third parties upon affidavit; 
and sometimes they are taken by the Court 
upon its owa motion. All that is requi- 
site to their validity is -that, when not 
бахөп ‘for matters  oecarring in opea 
Court, in the presense of the Judges, 
notica should ba given to the attorney, of the 
sharges made, and opportunity afforded him 
for explanation and 'defonse. The rmgannar 


(3) 14 Je А. 154; 15 С. 152; 12 Ind. Jur. 11; 5 Sar. 
P. O.J. 96; 7 Pad. Doc. (х. в.) 685 (P. С.), 


(4) (1863) % Wallace 62 213 ; 19 Law Ed, 285, 
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in which the procsedings shall be con- 
ducted, so that it be without oppression 
or unfairness, is a matter of judisial re- 
gulation, The authority of the Court over 
ils attorneys and - eounsellors is of tho 
highest importarce, They  consti'ute a 
profession esssniial to eosiety, Their aid 
is required, not merely to represent suitors 
before the Courts, but in the more diffieult 
transactions of private life. The highest 
irtarests are plased in their hands and 
confided to their management, The eon- 
fidence. which they resieve and the respon- 
are obliged to ав. 
fume, demand not ouly ability of a high 
order, but the strietest integrity. The 
authority whish tbe Courts hold over them, 
and the gqualifisations required for their 
admission, are intended to sesure those 
qualities.” This view has bsen followed 
in prectise in many саво reported in the 
books; amongst them two may be mens 


tioned here; Advocate, In ihe ‘matter 
of an (5) and Advocate, In the 
matter of (6), In the first ease, action 


was táken on the basis of an information 
communicated to this Court by the Advoeate- 
General in а letter addressed by him. In 
the sesond aase, action was taken by 
this Coart on the basis of a sasual state. 
ment in‘ the deposition of a witnessin a 
prcosediüg in а subordinate Court. What 


. is essential, however, is that the charge’ 


must be formulated with Precision 50 Ba 
fo enable the legal practitioner eonsernad 
to meet the allegations against him, 
Ganapatht Sastry, In ra (7), n the 
present oase, the petitioner has not oon. 
fended that the allegations contained in 
the charge are vague and indefinite. On 
the other hand, the eightsen paragraphs 
of his written statement give а vary fall 
and complete account of his version of the 
сазе. Indesd, up to the present moment 
thera is nothing to show that the pəti- 


опет bas been іп айу way embarrassed 


by vagueness or indefirtiteness in the eliarga 
‘against him. Оп these groands, I hold 


that the first? alternative bransh of tha.. 


Rule cannot Вә supported, * . 
+ As regarda tha second alternativo, ib has 


(5) 4 C. L. T, 269. 

(6) 40. L. J, 262;-4 бг. L, T, 241. 

(7) 3 Ind. Cas*345 19 M;L. 1,5046 М.Т, 
LE lLCr L. Jj. 274? У 
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been contended that there is a reasonable 
apprehension of misearriage of justice in 
the mind of the petitioner, I am not able 
to adopt this view and I eannot overlook 
that the ultimate order, if any, ean be 
passed by this Court and this Oourt alone 
onthe materials enpplied by the subordinate 


` Court. 


I hold aesordingly that the Rule’ mast 
be diseharged, 
B. X. 
Rule discharged 8 


LAHORE HIGH COURT. 

Seconp Отуп, Аррваг No. 829 or 1919. 

' December 21, 1921. 
Fresent:—Mr, Justica Scott-Smith and 

Mr, Justiee Harrison. 
MUHAMMAD HANIF — DEFENDAN T—- 

ÅPPELLANT 
tersus 
RATAN OHAND-— PLAINTIFF — 


RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art, 120— 
Declaration, suit pr ога causes оў action—Limi- 
tation. 


A. person i$ not bound to bring a declaratory suit on 
апу, and every possible invasion of his title, [р. 991, 
col, 1, 

Hakim Singh v. Waryaman, 140 P. R. 1907; 187 
P. W. В. 1907, followed, 

Plaintiff purchased the shamilat appertaining to 
a, certain khafa in 1879. In 1895 the shamilat of the 
village was divided into three plots, and one of 
these was partitioned, the remaining two being kept 
undivided. Plaintiff put forward a claim to a share 
in the plot which was partitioned but his claim was 
denied and he received no share out of that plot, 
He, nevertheless, continued in joint possession of the 
undivided plots of shamilat:land and his enjoymenf 
thereof was in no way interfered with. In 1914 
fresh partition proceedings were started in respect 
of these plots, and plaintiff's right toa share іп the 
shamilat was again denied. He now brought a suit 
for а declaration of his title : 

Held, that, although the denial of his title by the 
defendants in 1895 gave the plaintiff a cause of 
action, he was not bound io sue for a declaration of 
his title, inasmuch as he continued jn joint. posses. 
sion of the undivjded plota-of the shamilat land and 
that the defendants’ denial of his і@е in 1914 gave 
him a fresh cause of action and his suit was, there. 
fore, within limitatign. t p. 991, col. 1.] 

Ahmad v. Karmdad, 11 P. W. В. 1908, Kalu у, Ram 
Lal, 34 Ind. Cas. 958; 71 P. L. В. 1916; 91Р, W. R, 
1916, Ghulam Hussain v. Saifullah Khan, 42 Ind. Cas, 
846; 79 Р, R, 1917; 140 P, W. Re 1017, distinguished 


(1932 


Hakim Singh v. Waryaman, 140 Р, В. 1907; 187 P. 
W. B. 1907, relied*on, 

Second sppeal from a deorea of- the ` 
Distriot Judge, Shahpur at Sargodha, dated 
the 9th Desember 1918, reversing that of 
the Subordinate Judge, Sesond Olass, Sar- 
godha, dated. the 2nd July 1918. 

Lala Moti Sagar, "Б. So and.Lala Вай? 
Das, R. B., for the Appellant. 

Bakhshi Tek Ohand, for the Respondent. 

` JUDGMENT.—In the suit out of whish. 
ihe present  sesond appeal arises the 
plaintiff-respondeut sued for a declara. 
tion that he was the owner of a share in 
the shamzlat appertaining to khata No. 75 
in village Hadali. Hoe alleged that he pur- 
shared the shamilió of this khata from 
one Tahir on 17th February 1879. In 
1885 the same shamilat was sold by Tahir 
to defendant No. 2, appellant, who pleaded 
that the plaintiff's suit was barred by 
limitation, The Trial Oourt dismissed the 
suit on two grounds;—(1) that the shamilat 
in question was not sold to the plaintiff 
by Tahir in 1879, and (2) that the suit 
was barred by time, as plaintifi’s title was 
denied in the courae of partition proeeed- 
ings in 1895. The lower Appellate Court, 
however, held (1) that the sale to the 
plaintiff in 1879 included the land in 
dispute, and (2) that the suit was. not 
barred by time, because only a part of. the 
shamilat was divided in 1895, and there- 
after the plaintiff remained in joint pos- 
session of the village shamelat, of which tha 
land in dispute is a part. 1%, therefore, 
desreed the elaim and Muhammad Hanif, 
defendant, has fileda ғезопі appeal to this 
Court. 

Itis not now contended that tha plaintiff did 
not buy the shamilat appertaining to khata, 
No. 75 in 1879, but itis again urged that 
ihe present suit is barred by time. A 
copy of au entry in the wajib ul-are, 
prepared in the Settlement of 1891, shows 
that the shamilat of village Надані was 
divided into three plots /2т, sin and toe and 
that the village proprietors agreed that 
only бое should be divided, plots jim 
and si» being retained undivided as 
grazing ground. In 41825, there was a 
partition of plot toe and the plaintif put 
forward his claim toa share in it by virtue 
of the sale in his favour of 1:79, But 
on the 18th September 1695 the Reyenug 
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Offiser held that he was not a co-sharer in 
the shamilat appertaining to khaía No. 75 
and he was, therefore, not allotted any 
share therein. His share in that plot was 
8 bighas А kancls in етв" вай it went to 
Muhammad Hanif and thereafter the plaintiff 
took no steps to establish his title. In 
1914 fresh proceedinga for partition of 


Н plots jim and sin took plase and the plaintiff 


again put forward his claim to a share in 
them, and because the Revenue Offiosr rejested 
his application for a share, he brought the 


"present suit to establish his title, It is 


admitted that the plaintiff is a co-sharer in 


`" tbe shamilat independently of his elaim to 


"B share by reason of the sale to him in 


1879. It is also admitted that he has 
all along been in joint possession with 
other co-sharers of plo's jim and sin and 
is enjoying grazing rights therein, Counsel 


` for the appellant sites Ahmad v, Karmdad(1), 


Kalu v. Ram Lal (2) and Ghulam Ниса» v, 
Satfullah Khan (3) oa authorities for the 
contention that the present suit is barred 
by time, Those authorities are, in our 
opinion, all of them distinguishable from 
the present sase, beequse in those eases 
there wag only one invasion of the plaint- 
а xights and he had to bring a suit for 


‚в deslaration within six years of that invasion, 
. In Rakim Singh v. 


Waryaman 
was held that a suit for a deslaration of 
his. ‘title to immoveable property by a 
person in possession as proprietor is not 


. barred if brought within six years from 


the time when the defendant attempts to 
gust him from the land, although a right 
fo sue the defendant who had.been re- 
sorded as owner of the property in the 


. Settlement Resord had already acsrusd and 


besome barred. No doubt the defendant’s 
denial of his title in 1895 gave the plaintiff 
в sanse of action to sue for a declaration, 
but he remained in joint possession of the 
undivided plots of shamilat land and his 
enjoy ment*thereof was in no way interfered 
with, and it was, therefore, unnecessary for 
him to bring а suit to establish his title, 
He eould well afford to wait until an attempt 


(1) 11 P, W. В. 1908. 


x 8% Ind, Cas, 955; 71 P. D. В, 1916, 91 В, W. R., 
191 : 
jue 42 їй: Сав, 846; 19 Р.В. 1917; 140 P. W. ER, 


9G). 140 P, E. 1907; 187 Р, ҮҮ, Б, 1907, 


* 


(4) it- , 


was made to deprive him of his share in those 
plots. We note also that the entries in the 
Revenue Resords have allalong bsen in his 
favour. 

It was pointed out in Hakim Singh v. 
Waryaman (1) (see page 672 of the 
resord) that a man is not bound to briog 
a deslaratory anit on any and every possi- 
ble invasion of his title, and sush suits 
are not ensouraged by the Oourt unless 
they are clearly neeessary. When the 
fresh proeeedinga for partition began in 
1914, and the defendant denied plaint- 
iffs title to a share in the shamilat 
appertaining to khata No. 75 in plots jim and 
sın of the shamilat, thera was a fresh inva- 
sion of the plaintiff's title, which, in our 
opinion, gave him a fresh eause of action, 
The reason why he brought no suit at the 


‘lime of the partition proceedings of 1895 was, 


doubtless, that the area then involved was 
very small Bat now that the defendant's 
action threatens to deprive him of his share 
in the rest of the shamilat, he is entitled, 
upon the fresh cause of action to bring a suit 
for & declaration. 

In our opinion, the decision of the lower 
Appellate Oourt is right and we dismiss the 
appeal with sosts. 

Zi K, 
Appeal dismissed, 


PATNA HIGH OOURT. 
Privy Couscin Apprat No, 9 or 1922. 
July 5, 1922. 
Present: —Sir Dawson Miller, KT., 

Chief Justite, and Mr. Juatiea Mullisk, 

PRAKASH CHANDRA SARKAR— 

APPELLANT 
versus 

BRINDABAN CHANDRA SARKAR— 


RESPONDENT, 
Civil Procedure Code (Act V of 1£08), ss, 109, 110, 
0. ХІ, v. 15—Appeal to Privy Council —Joint decree. 


„ holders - Esecution application by one for his own 


share—Qrder of Qourt directing emecution for benefit. of 
all—Order not datermining rights in cgntroversy in suit 
—Leave, grant of » 


4., one of three deoree-holders, applied for transfer 
of his third share to another Court in whose jurisdic. 
tion the property of the judgment-debtor was situate, 
The remaining decree-holders were served with 


mtice of the application but raised no objection, 
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find the Couftt -made the desired order. Objection 
to the order was taken by, the judgment-debtor 
before the Execution Court. The matter went up in 
appéal to High Court which declared that the trans- 
fer must be treated as a transfer of the whole decree 
and that no sum should be paid out of Court to A. 
excépt on his giving security to refund the same jf 
required., Some time after this A. started a fresh 
execution in which B., one of the remaining deoree- 
Holders, applied: to be. &dded'as а party. ‘This was 
allowed. A revision application against the orden 
was diamissed by the High Court, and leave was 
sought by A, to appeal to the Privy Council: 

Held, that! there were no grounds for allowing the 
application for leave to appeal to His Majesty i in 
Council. ( p. 903, col, 2; p. 996, col. 2.] 

Per Miller, C. J.—(1) that the order sought ; to be 
appealed against was not a final order determining 
the rights of the parties in any matter in controversy’ 
in the suit as the rights ofthe decree-holders as to 
their shares to ólaim the benefit of the decree were 
settled by the, decree itself and were further deter- 
mined by the High Court judgment which declared 
that the transfer of part of the decree must be 
treated as a transfer of the whole, that the order 
related to procedure and was merely a natural 

. eorrolary of the High Court judgment; [р. 993, cols. 1 
& 72 

(У) that in view, of the clear provisions of O. XXI, 
r. 15 empowering ‘a Court in ‘such a саве to^ protect 
the interests :оЁ all the~joint decree-holders, there 
was no substantial question of law, involved. [p. 998, 
col, 2,] . 

Per Mullick, J.—That in view ‘of the judgment of 
the High’ Court declaring that the execution proceed. 
ings could only be prosecuted by A. on behalf of all. 
the decree-holders, which judgment not . being 
appealed against, had become final, it was no longer 
open to A. to contend that B. should not have been 
added as a party to the execution proceedings. 
Lp. 995, col. 1.] 

Application for leava to appeal to His Maj- 
esty in Council from an orderof tbe Division 
Bench, dated the 8th Desember 1921. 

Messrs. 8,0. Miiter, N. О. Sinha and D. М. 
Birkar, for the Appellunt. 

‚Мг. 4. К. Boy, for the Respondent. 

JUDGMENT. . 

MILLER, С. J.—This is an applisation for 
leave to appeal to His Majesty in Couneii 
fled on behalf of Prakash Obandra Sarkar 
from an-order of a Division Bench of this 
Court made in its revisional jurisdiction on the 
8th December last. . The petitioner was one 
of three brothers who obfained'a mortgage. 
deoree againgt Pande Buideo'Ram and others: 

e -whieh they exeented against the mortgaged 
property which was aitüated imn Gaya. The. 
decreas was exesuted against the mortgaged 
property whieh proved insufficient to satisfy 
the dééree. “A deeree ` Хог ‘the unsatisfied’ 
balansa was then obtained against the da- 
fendants: in that suit. under section 90 оё 


the Transfer of Proparty Act, 1882 (now 
О. XXXIV, т, 6 of the Civil Prossdufa 
Code) from the Subordinate Judge of Gaya їй 
the year 1909. The desres was passed in fayont 
of the petitioner and his bróthers jointly: 
Tbe: petitioner, subsequently, on the 9th 
October 1909, applied to the Court at Gáyu 
to tranéfer the-desree to the Subordinate 
Judge at Ranshi for execution against certain 
property of the judgment.debtora in that 
district, He stated in his application that 
the other desree-holders were unwilling or 
unable to join in the-applisation aud asked 
that the decree should be travsferrad! ay 
regards his third shara only of what- ra- 
mained due to the deeree-holders. The 
other decree-holders were served with notica 
of the applisation. One ‘of them, who, we 
are told, was a-lunatis offered no-objestion 
and did not appear; the ‘other. objeeted 
only on the ground that oneof the judg- 
ment-debtors wasdead and proseedings ought 
to be taken against his representatives, · This 
defest was cured aud onthe 18th June 1910 
it was ordered that the deeres he sent to 
the Court of tke Subordinate -Judge at’ 
Ranohi for exesution. In. the eoursa of 
exesution proceedings, ‘sometime later,a cartifi- 
sate of: non-satikfaetion was- sént from the 
Gourt at Gaya to that at Ranehi afd;showéd' 
the total amount' due whiah was” -ovér 
Rě..67,000: of whieh Re. -22,37-1,- vie., опе: 
third, togather with some interest and'soste, 
it was sought to satisfy in the. exesutión. 
On exesution being taken out the jadgment- 
debtors objected that the prosedure was 
irregular and the Exeeutiug Oourt ‘ordered’ 
that the sum realisedin execution shóuld! 
not be paid to the applicant without the’ 
eonsent ‘of the other decrae-holders, The: 
petitioner appealed from:this -order: to the 
High Court. The appeal was heard on-£he' 
15th August 1917 by the late Obist Jüstisa. 
and Mr. Justiee Sharfuddin whe eonsidered 
that the transfer of one-third of the deeree’ 
was irregular and that the order of transfer 
sould поё be held binding upon: the re- 
» spondente, the: judgment. debtors, upon whom: 
no notiea. had bsen served, They further 
expresssd the opinion that the Exeouting 
Court was right in trgating -the “transfor 
ag if tt wasa transfer of the whole deeree 
and ° in not allowing the appellant- to pro- 
eced as if He were the sole deecree-holder, 
They thought, hosréver, that the Qonrt balow 
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had gónp too far and varied the order by 
directing that no sum should Ъз paid -out 
of Court to the appellant ercəpt on his 
giving sesurity to the satisfaction of the 
lower Court to refund the' same if required. 
By О. XXI, r. 15 ‘where a dosrea has 
been’ passed jointly in favour of more per. 
sons than one any one or more of them 
may apply for execation of the whole deeree 
for the benefit of them all bat in such 
& case the Court is bound to make sush 
ozder аз if deems nessssary for protesting 
the interests of the persons who haye nof 
joined in the application. There is no other 
provisioi in the Oode for enabling ons of 
several joint desree-holdera to apply for 
execution. In that execution itappsara that 
&' sum of Rs. 3,000 was realised, the attach- 
ed propsrty being sold to the deorae-holder 
who was allowed to set off the purahasa 
prise against the deoretal amount, aud tha 
ease was dismissed on part satisfastion, А 
fresh execution sase was started in November 
1918 in which Brindaban Chandra Sarker, 
one of the other desree holders апі the 
ratpondent in the present appeal, applied 
to be added as a party; The appllant 
objactei but the learned Subordinate Judge 
made an order that Brindabin Chandra 
Sarkar be added as ап exesuting desree. 
holder in the базе together: with the appel. 
lant, Prakash Ohandra Sarkar, The prop. 
erty under attachment was subsequently 
sold for Rs. 1,300. The appellant moved 
the High Court -in revision contending 
that th» order of tha learned Subordi- 
nate Jadge was without jurisdiction, Ths 
High Оспгё rejested the applisation in 
revision on the ground that the Subordinate 
Judge had jurisdiotion to make the order 
and further that after the desision of this 
Court, dated the 15th August 1917, which 
dirested that the transfer should be treated: 
asatratisfer of the whole decree and that: 
the interests of the other deeres-holdera 
should *be proteated, there was no substanca- 
in the appsllant’s application in revision. 

It is from this order that the "appellant 
now sseks to appeal to His Majesty "in: 
Oounsil, In шу opinion, the application > 
should bs rejested, The order now songht to 
be appealed íróm. is not, in mp opinion, a 
final order determining the rights of the- 


‘parties in: any matter in controversy in the ' 


suit, The rights of the parties, in ва fag 
63 


as their claim to sbara іп the benefit of tha 
дабтеа was concerned, ware settled by the 
desrae itself whieh was in their favour 
jointly. If there should bsany doubt about 
that, these rights ware further deslared by 
the desision of the Chief Justice and Mr. 
Justi Sharfuddin on the 15th August 
1917,* and the rement order is one which 
relates to prosedure only. I may add that 
the desision of the L5th August 1917 is 
not now under appeal and sannot, therefore, 
Ъз questioned, The order now sought to be 
appsaled from is merely a natural oor- 
rolary of the previous judgment aad directs 
the manaer in which the rights of the 
parties shall be given effect to. Moreover, 
it appears that 16 is more than 12 увага 
singe the desree was passed and апу 
further spolisation to exeeute it із tima» 
barred. We are not informed definitely 
whether the exeeution eass has terminated 
but ав the property has been zold it would 
appear that this is probably the case. If 
it is ro, 16 would follow that as tho total 
amount in diepute under the present pro- 
easdings is only Rs. 1,309 whish is below 
the statutory limit nesessary to enable the 
appellant to appeal, no further execution 
proseedings «eun be taken and it із diffioult 
to seo how the presant appeal ean involve 
ару elaim or question to or respeeting prop- 
erty of Rs. 10,000 or upwards, even though 
the unsatisfied balanee of the decree should 
exceed that sum. Whether the execution 
has terminated 16 is not necessary to Яе: 
termine, as on the other poinis the applica- 
tion shculd, in my opinion, fail, In any 
ense the only appeal permissible from the 
present deeision whieh is an order in revi- 
sion would be confined to the question 
whether or not the Subordinate Court had 
jurisdistion in the matter, That it had 
jurisdietion in such a: case to protest the 
interests of the joint deeree-hclders other than 
those astually making the applieation for 
execation can hardly ke doubted in face 


` of the clear .provieions of O. XXI, r., 15 


and there is nof, in my opinion, ahy 
substantial question of law to be determined. 
As -the ° appeal which EC is sought. to 
prefer to *His Majesty in Couneil*is from 
a decision of afirmanes if seems to me 
that the application most fail also on this 
ground, 

I woald „therefore, dismiss the applieation 


` only his separate cne-third share 
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wilh costs to the respondent. Hearing fee 
five gold: mohurs.: 
. Motttox, . J.—This рынын arises ont 
of joint mortgage deeree obtained in 1891 
by the petitioner, Prakash Ohandra Sarkar, 
and two: others. 

‘The decree holders first of all brought the 
mortgaged- properties to sale in tbe distriet 
of Gays, next they took out exeontion sgainst 
the properties: other than the mortgaged 
properties and in 1915 Prakash obtained an 
order from the Distrie& Judge of Gaya 
íransferring one-third of the deeree to the 
Judieial Commissioner of Chota Nagpur 
for execution. The prcceedings finally came 
before the Subordinate Judge of Palamau and 
on the 9th Desember 1916 that learned Judge 
pacsed an order that Prakash Obandra Sarkar 
might proceed with the exeention cf the desree 
but wonld not be permitted to take ont any 
of tke prceecds unless the other deorce- 
holdera joined with him in applying for 
payment. It was Prakash Chandra Sarkar’s 
contention before the Subordinate Judge that 
the District Judge of Gaya had transferred 
in the 
decree amounting to Re, 30,516-14-7 and 
that he alone was competent to proseente 


the exesution proceedings, He denied that - 


the other two. decree bolders were entitled 
to any share in the proseeds of the exeeution. 
Against that order an appeal.was preferred 
to the High .Court at Patna and on the 
15th August 1917 a Division Benoh held that 
the objection of the judgment-debtors would 
be sufüsiently met if the Subordinate 
Judge’s order were modified and if it were 
directed ibat no-sum should be paid ont to 
the appellant exeept on his giving security 
io the satisfaetion of the Court below for 
the refond of the sum if required. Meanwhile 
the execution before the Subordinate Judge 
of .Palamau wes proseeding and on the 
17th ‘February , 1917. «certain properties 
belonging to the judgment-debtors worth 
Вв: 8,000 were purehased with the permission 
of the Court by the-desree-holder, Prakash 


Chandra farker, he teing allowed to set, 


off the purchase-money against the deeretal 
amount. ‘On, the 7th March 1918 the 
exe«ution case was" finally Siem ted an part 
patisfastian, . , 

‚ The. next applieation for ducalis was 
made by Prakash Ohandra Sarkar on the 


Y8tb November 1918 and in the proceedings | 


that followed certain preperties belonging to 
the judgment-debtors were attached ; *but thé 
sale sould not be held, besause on “the 18th 
November 1919 Brindaban Ohandra Sarkar, 
one of the so.sharer decree-holders, filed -а 
petition slaiming- that he was entitled to 
share in the exeaution to the extent of his one- 
third share in the deeree. Prakash Ohandra 
Sarkar repeated the objections whioh he had 
urged in his appeal in the High Oourt, but 
on the 8th January 1920 the Subordinate 
Judge desided against him and'direeted that 
Brindaban Obhandra Sarkar should ba 
added as an exésnting decree. holder and 
that a fresh sale proclamation should ba 
issued for the sale of the attached properties 
by inserting “his name along with that of 
Prakash Chandra Sarkar, On the 15th March 
1920 the sale was held realising a sum of 
Rs. 1,300. In the: meantime, on the 5th 
February 1920, Prakash Chandra Sarkar 
preferred: an appeal to the High Oourt 
against the Subordinate .Judge's order of. 
the 8th January ; he also filed an applisation 
for revision by way of greater presaution 
in regard to the same matter, The applies- 
tion for revision : but not the appeal was: 
presred and on the 8th Ueeember 1921 Jwala 
Prasad and: Ross, JJ.,: affirmed the order of 
the Subordinate Judge and held that Prakash 
Ohandra. Sarkar sould orly exeoute ‘the 
desree on behalf of all the desree-holders and 
that Brindaban.Chandra Sarkar was properly 
added asa party tothe exeontion proseedings, . 

Leave is now fought to appeal to' His 
Majesty in Couneil against this orcer made 
by the Division Bench. -a 

The substantial questions of law involved 
are put as follows :— 

(1) Although the original mor!gage-desree : 
was в joint deerce, the share of Prakash 
Obandra Sarkar being a defined and atcertain- 
ed share’ and -admitted to be 'one-third, 
there is no bar in law to: his prosecuting an 
application- exelusively:in respeat of his share, 

(2) Before the transfer. order of the-17th 
August 1914 was-made by the Distrist'Judge 
of Gaya a notice was, issued ‘upon the other ` 
two decree-holders at the instance of Prakash 
Ohandra Sarkar asking ‘whether they had any - 
objection to his taking’out exeeution in respest 
of his one-third. share. No objection was: 
made and.if is gontended that the District 
Judge haying’ ordered exesution to- proceed ' 
only in respect of the amount due to Prakash 
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Chandra? Sarkar, Brindaban Ohandra Sarkar 
‘ia now estopped from objestiong to the exeen- 
tion of that order, 

' (8) The order of the Distries Judge of 
Gaya transferring the decree is final as re- 
gards the right of Prakash Chandra Sarkar to 
proseeule the proceedings for his own banefit 
and to the exclusion of his ec sharers, and 
that the Exeeution Court in Palamau has 
no jurisdietion to go behind the District 
Judge's order by adding Brindaban Ohandra 

‘Sarkar and by giving him an interest in the 
proseads of the exeenution. 

‘Now, whatever may be their merits, it 
appearsto me that in the present eircum- 
stanses tbese sontentions are no longer 
material, The judgment of the Division 
Boneh of this Court passed on the 15th 
August 1917 whieh was not ohallenged by 
proseedings in the Privy Couneil has besome 
finaland by it the learned Judges affirmed 
the order of the Subordinate Judge mada 

. on the 9th Deeember 1916 holding that the 

' order of the Distriot Judge of Gaya was 

' irregular and that the exeention proseedings 
cotild only ba prosesuted by Prakash Chandra 
Sarkar for the benefit of his so-desree- 

"holders. The learned Judges of the High 
Court exprecsed this opinion in clear terms 

_. but instead of affirming the Subordinate 

“Judge's order which required all the desres- 

“Holders to join in an application for withdraw- 

ing! the sale-proeeeda they thought it would 

bevsufficient for tha proteetion of the co sharers 

‘if Prakash were allowed to withdraw the 
money realised after giving ssourity for the 
satiefaetion of the claims of his eo-sharera 
should they subsequently some forward with 
aclaim. That being so it was no longer 

‘open to Prakash Ohandra Sarkar to aontend 
that the execution proeeedings in Palamau 
must be condueted for his sole benefit and 
there was no defeet of jurisdistion or material 
irregularity in the exercise of jurisdistion 
on the part of the Subordinate Judge when 
on the • 8th January 1920 he ordered 
Brindaban Ohandra Sarkar to ba added as 

` an exeeuting deeree-holder. I presume that 
in conformity with the orders of the 15th 
August 1917, the Subordinate Judge, bafore 
paying out tbe money to Prakash and Brinda» 

‘ban, took or will take seeurity for protesting 
the interest of the reraaining deoree-holder. 
But that matter is not before us at the 

“present moment. 
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A point was made on behalf of the opposite 
party that theoriginaldesree being more than 
12 yaars old is now barred and that no fresh 
applisation for execution san be entertained 
in sonsequence of the provisions of section 

.48 of the Civil Procadure Code. In the 
absenc3 of any information as to whether 
the execution вава which was started by the 
application of the 28th November 1918, 
namely, Case No. 61 of 1918, has been finally 

` disposed of'or is still pending, it is impossibls 
for us to give a decision on this point, But 
apart from this point there ia suffieient 
material before us for holding that no leave 
Should ba given in this ease. 
N, Н, Application dismisssd, 


——— 


MADRAS H1GH COURT, 
Сүз Appuat №. 187 or 1920, 
August 11, 1921, 
Present: —Mr. Justiee Oldfisld and 
Mr. Justios Ramesam. ' 
VAITHINATHA IYER (pean) AND OTHERS 
—PLAINTIFES— ÁPPELLANTS 
versus 
GOVINDASWAMI ODAYARB AND OTHERS— 
DEFENDANTS-— RESPONDENTS, f 

Contract Act (IX of 1872), s. T4— Contract — 
Penal terms—Tesi—Ohit fund — Special relation 
between stake-holder and subscribers — Bond, emecution 
of, by prize-winner for payment of future instalments 
— Provision for forfeiture oj dividend, interest and pre- 
mium in default of any instalment and liability for 
whole amount with enhanced interest, whether penal— 
Instalment bond— Failure to enforce terms on some 
defaulis— Waiver. 

The test to determine the penal nature of the terms 
of a contractis, whether the terms are unreasonable 
ава whole and whether in faet they are so un- 
reasonable that the parties never contemplated 
that they should receive effect. [ p. 997, col. 1.] 

A stake-holder of a chit fund stands in a special 
relation to its subscribers by reason of the fact 
that he alone is liable to each subscriber and there 
is no liability between the subscribers inter ве ; and 

¿without punctual payments by the individual gub- 
scribers the stake-holder cannot discharge his 
liabilities to the successful bidders ag they arise, 
Such relation justifies stringency in the conditions 
of payment by subscribers and, in particular, in the 
rate of interest provided for in cases of default, 
LP, 997, cols, ; & 2.) f | 

Where a successful bidder at a chit fund executes 

а bond to the stake-holder for an amount repre. 

“senting the sum total of future instalments payable 
by him which provides that, in default of payment” 
ef any instalfent, the executant would mob only 
forfeit the dividend, interest and premium bug 
become liable to pay the entir$ amount immediate) 
with enhanced interest at the rate of 18 per cent, 
per. annum the stipulations are neither unreasonable 

„ Rer penal, LP 997, col, 2,] 

. 


'Seribers, 


‚ Subscribers are punetualin payment, 
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Reriasamt Thalavar v. Subramanian Asari, 14 M. 
L. J. 186, followed. 

Wallis v. Smith, 1882) 21 Ch, D. 243; 62 L. J. Ch. 
145; 4T. L. T. 859; 31 W. R. 214 and Thompson 
v. Hudson, (1869) 4 Н, L. 1; 88 L. J.Ch. 43), distin- 
guished. 

The waiver by a creditor to enforce the terms of 
an instalment bond on the falling due of a' few 
insiahhents: does not affect his right to use the 
coercive measures provided therein in cases of 
future default. (p.997, col. 2.] 

Malllaine v. Gatty, (1921) А. C. 376; 901. J. P. C. 
73, 1241, Т. 886; 26 Com, Cas, 148; 87 T. L, В. 139, 
referred to. 

Appeal against the decree of the Court of 
the „Subordinate Judge, Negapatam, in 
Original Suit No, 59 of 1918. 

FACTS appear from the judgment. 

Messrs, К, V. Krishnaswamt Atyar and 
O.'V. Rajcgopalacharair, for the Appel- 
lents.—The lower Court has wrongly вор. 
strued the terms of the bond to be penal, 
It overlooked the large responsibilities of 
the stake-holier cfa chit fond to his sub- 
He alore is responsible to eash 
individual , subseriber. , He Мав to pay the 
prizes punetually and he ean only do so if the 
Strin- 
gent provisions have to ће made to evforca 
punetual payments. The provisions in the 
bond eannot be said fo ba unreasonable. See 
Periasumi Thalavar v., Subramanian Asars 
(І) and Gundala Venkatarama Doss Panthulu 
Qaru v. Thorada Fulkah, Sesond Appeal 
No. 23 of 1902, 

The fast that the plaintiff did not enforce 
the stringent provisions when the third and 
fourth instalments fell due should not 
deprive him of his right to exersisa the 
option in eases of future default.  Moclazne 
v. Gatty (2). 

Mr. S. Subramanza Аѓуат, for the Respord- 
ents,—The stipulation for immediate pay- 
ment ofthe whole amount in case of default of 
any inetalment, the enhanced interest, the for? 
feiture of the enbseribera' right to dividend 
and premium are distinctly penal. Whereas 
the defendant has to pay only Rs. 1,0С0 for 
eash instalment, the bond substitutes prasti- 
cally a larger liabilitysin ease of default. See 
Maclaine v. Gatty (2). ТЕ there isa pro тайа 


‚ distribution of profits the defendant ‘might 


even have to pay les. See elso Wallis v. 


Smith (3). 

(1) 14 M, LJ. 126 

(2) (1921) A.O, 316; 90 L.J. P. C. 73; 124 L Т. 
385; 26 Com. Cas, 148; 87 Т.І, R. 189 

(3) (1882) 21 Ch, D, 243, 62° ias ‘Qh. 143 47 Lu, 
T, 880, 81W. R. 214, 
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* ; 
Also, the plaintiff not having'enforeed the 
penal terms when the 3rd and 4th instal- 
ments fell due Каз waived his right and 
eannot sfterwards enforce it, 
JUDGMENT.—This appeal arises out of 
the defendant's default in eonnect/on with a 
shit eonducied by the plaintiff. The defen- 
dant was the suecessful bidder at the seaond 
auetion held and afierwards paid the third, 
fcurth and fifth instalments eorreatly. He 
defaulted in payment of tbe sixth instalment 
and the plaintiff is now attempting to recover 
the money on the bond, which, on taking the 
priza at the sesond anction, the defendant 
exeanted. The lower Court has held that 
ihe terms of the kararnama, Exhibit A, 
are pena] and not enforceable and it has aecord- 
ingly given relief to the defendant in a 
manner to be partieularly explained with 
reference to the seonditions under which 
the chit was worked. Exhibit A shows 
that the chit was to be in 12 instalments, 
the snbsoription for each being Rs, 1,002. 
The instslments were at intervals of six 
months, The total subseription forthe firet 
instalment went to the stake-holder and that 
for the last instalment went to any tubsariber, 
who bad not bid at any of the intermediate 
instalments., The eubseription at each- of 
these intermediate instalments was available 
for loan to the sucsessful bidder af the 
auclior, whielí'was held every six months; the. 
auecesetul bidder keing the bidder who offered 
to aseept the lowest proportion of the .totel 
subseription. ‘the other provisions to ke 
referred to are that, in ease the subseribers 
failed to pey their subrcriptions, they were 
not only to forfeit the dividend, interest and 
premium, whieh will next be explained, 
but were айо to pay the whole amount 
on demand with interest thereon at !5 
per eent. per mensem from the date of 
the austion; and. it. was provided further 
that the succersful bidders should,in each 
cage within 35 days, execute documents to 
the stake-holder for the due payment. of the 
ehit amounts of the subsequent instalments 
*and fcr abiding by the terms of Exhibit A; 
Eihibit B being the document executed by 
the defendant, Reference has been made 
to the dividend and intéreat. The dividend 
apparently refera to tke amount to ke dis- 
tributed among the subseribers by dedustion 
from the amount payable by them of the 
differerce between Re, 12,000, thé nominal 
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amount available at cash austion, and the 
amount which the suceessíul bidder agreed 
to Bcsept instead of it. Interest is explained 
as being the’ sum of Rs. 720, which the 
agreement provides was to ba’ deduoted from 
the nominal amount of the subscriptions at 
each instalment for interest dne for the 
ensuing six months, the pzinsiple being, 
apparently, that the subseribers who had 
not been susecsiful at that austion were to 
be compensated by deductions from what 
they bad to pay for use of their money 
during the six months. 
` The lower Oourt on these terms has ob: 
served that the sgreament is penal in three 
respeots, firatly, the liability of the defaulter 
for future instalments from the date of his 
default, sesondly, his deprivation of the 
dividend and interest above referred to, 
and, thirdly, the imposition on him of liabi- 
lity for interest on the amount due from him 
` at 18 per eent. from the dats of his default; 
and it has further ssid that, although each 
of the said three stipulations taken by 
itself may not amount to a penal stipulation, 
yet the three together ara penal and should 
be relieved against. 16 bas given relief by 
awarding the actual amount of payments, 
which the defendant would have had to msko 
on account of each instalment if he had not 
defanlled, together with a reasonable eom- 
pensation of Hs. 50 in connestion with eash 
default, 

In reaching this conelusion tke lower 
Court hae, it seems фә ue, entirely lost sight 
of the most material element in the case, 
It had, speaking generally, to deeide whether 
thee terms were unreasonable as a whole 
and whether in fact they were so unreason- 
able that the parties never contemplated 
that they should receive effecs, Yet through. 
cui the whole of the lower Oourt’s judgment 
we find no mont:on of thé special relation, 
in whieh the stake-holder of tha chit is to 
the subzcribera and the special nesessity 
fcr provision for protestion of his interest in 
the egreement, by which thore relations are 


regulated, Tkat this relation is of a spesial. 


ráture and jasstifies stringensy i in thosa eondi- 

tions and in particular in the rate of interest 
provided for in cascs of default hes been alearly 
reaognised in the desisiong in  Fériasami 
Thalarar v. Subramanicn Asari(l)and Gundala 
Vénkaterama Doss Panthulu Garu v. Tkorada 
Pulliah, Second Appeal No. 23 of 1902, 
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with whieh we respectfully agree. The 
atake-holder has neeossarily to depend on 
punstual payments from his subseribers 
and to reserve to himself powers to enforee 
sush payments. For the stake-holder alone 
is „liable to cash  subseriber and there 
is no liability between the subseribers inter 
вв; and without punctual payments by the 
individual subseribers the stake-holder eould 
not discharge his liabilities to the sucsessful 
bidders, as they arose. In Exhibit A: in 
fact the stake-holder is giyen exceptional 
powers, insluding the power to remove a 
subseriber who makes default during the 
eurrensy of the chit and to introduce a new 
subsaribar in his stead. Looking at the 
transaction as a whole, as defined by Exhibit 
A, we are unable to hold that any of the 
eonditions are unreasonable or are such as 
the parties might not naturally recognisa 
should regulate the exeeptional relations 
between them. Generally, therefore, we 
sannot treat any of them as penal. In these 
cirsumstances we turn to the two arguments 
on whieh the lower Court has relied. 

"The lower Oourt has firstly attashed im- 
portance to the waiver by the plaintiff of 
his right to enforse the terms of Exhibit B 
in connestion with the fourth and fifth ino 
stalments. We nesd only refer to Maclaine 
v. Gatty (2), as an authority for the posi- 
tion that sueh a waiver does not affect 
the orseditor’s right to use the eoercive 
measures provided by his bond in oases of 
fature default, 

Next, full argument wasaddreszed to uy 
to show that the stipulations to which 
referancas has been made are essentially 


-pensl, Wallis v. Smith (3) was sited and 


reference was alao made to Thompson v. 
Hudson (4), In the former of these authorities 
the quescion direstly under consideration 
was the effest of default in payment of the 
prescribed sum of money in osnnestion with 
the breach of one or other of a namber of 
obligations, an obligation to pay a far 
smefler sum of money , basing опе of them, 
That, is not direatly aprlisable here, 
It was only,incideatally in the course of 


the judgments, partionlerly in thatof Lord’ ° 


Justice Lindley, thatthe prineipleon which 
the desfendsné now relies was referred to, 
That principle, whiah  is' fully supported 
by the scoond case already sited, is shortly 
e (4) (1869) 4 IÈ La l; 38 L, J. Cl. 481, , 
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that no substitution of liability for a large 
sum in eare of defavlt for a smaller sum 
will be enforced by the Court. But, though 
that prineiple san be aseepted at onee, it is 
not sufficient for the decision of the ease; 
for we are not satisfied that the substitution 
of alarge sum of money fora smaller one 
is in question (Exhibits A and В). It is 
urged that there is sueh a substitntion, in- 
asmush as Exhibit B is for instalments 
saleniated each at Hs. 1,000, whereas the 
instalment astually payable in eash case 
was less, firstly, because it should have inelud- 
ed only what the defendant had to psy 
if. he had.eontinued without default, and, 
next, in view of the deduction which under 
Exhibit A was to be made from eaeh sub. 
вегїрїїоп on aeeount of interest as already 
explained, the benefit of enob of these dedue- 
tions being forfeited under Exhibit B. 
: ,With referense to the first objection it 
ean only ba said that both Exhibits A and 
Bare clear. They provide for the defenc- 
ant’s liability for the whole amount of each 
subseription and not for the amount whioh 
he mizht bave turned ont liable fcr, In faet 
itis difficult to рау how апу other arrange- 
ment sould have been made. The lesser 
amoutt whieh the deferdant eontends should 
have been made the basis of his liability 
could rot be ascertained until each auction 
was held; and it may be observed on tke 
other side that, if the amount which the 
plaintiff would have been entitled to reeeive 
were to be tke measure of the defendant's 
liability, it is difficult. to avoid the argument 
that.the amount whieh the plaintiff would 
have had to expend in order to fird money by 
borrowing. for distribution to the share- 
holders should also have been taken into 
secount, We can readily understand that the, 
arrangement in case of default was for a fixed 
liability and not .for a sum whieh «ould not 
be asecrtaincd when the default oecurred ; 
and we, therefore, read Exhibit. A, as imposing 
a liability of the former desoription, Then 
as regards interest We think the tenour of 
Exhibit A ів clear, The subsoriptión is 
Always referred to вв опе of R$. 1,0С0 per 
instalment and the amount 8f interest is 
referred to ав the вош ќо be dednsted from 
the Rs, 12,000. “There is no question of the 
defendant being liable only for the net 
amount |  , ^ : 
In these eircumstansés, we allow the 


a 


appeal and modify the lower Court's deeree 
by substituting a deeres for the amount 
claimed in the plaint with interest and costs, 
in both Oourts: Time for redemption, six 
months from this date. | 

М. Q. Р, | E 

Decree modified. 


pd 


OALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No, 101 or,91r.. 
{ February 27, 1922. 
Present :— Mr, Justise New оп and 
Mr. Justice Panton, |. . . 
Haja JOGENDRA KISHORE ROY 
OHOUDHURY-— PriNnFE— 
APPELLANT 
versus | 
SHEIKH AKTAR AND OTHERS— 


Deer pante— RESPONDENTS, 

Landlord and tenant—Hacess rent for ewcess area, 
suit for—Finding essential for disposal of suit—Bengal 
Tenancy Act (VIII of 1885), s.52—Final Court of. 
fact, duty of— Findings of fact to be clearly expressed~ 
Appeal, second. 


In a suit for excess rent for excess area in respect 
of a tenancy the finding that there. is nothing to , 
show that at the inception of the tenancy rent was . 
settled or that it was understood that rent should 
be settled by assussment on area, is not sufficient , 
for the disposal of the controversy between the 
parties. The landlord’s case does not depend on his 
being able to prove what had happened, at the 
inception of the tenancy. Hf the landlord can show 
that since the creation of the tenancy rent had beon 
assessed, and that when rent was last assessed the 
assessment was on the basis of a certain area and 
that the defendants are in possession ef land on, 
which no rent was assessed at the time, then the, 
landlord is entitled to increase of rent. The, Court 
should come to a finding whether or поё there has ` 
ever been assessment. of rent on the basis of area 
and, if so, whether that area is less than the land , 
found to be held by the tenant at the fime of the 
Suit [p. 999, col 2.] : 

Durga Priya Choudhury v Hasra Gain, 62 Ind. Cas, 
458; 25 О. W. N 204, relied upon, 

It is the duty of a Judge when sitting as a final 
Court of fact to state clearly in his judgment what 
his findings are; the High Court sitting in second 
appeal cannot deduce from casual statements in 
the judgrhent, findings of fact which are not clearly 
expressed, [p. 999, col. 2.] 

` E "d a 

Appeal against the desree of the Spesiai 

Judge, Mymensingh, dated the 8 Й of July 
e 
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1918, reversing that of the Assistant ' Settle- 
ment, Offieer, Netrakona, dated the 16th of 
May 1917. 

FAOTS appear from the "judgment. 

Babn, Tarak Ohandra Ohakravarty. (with:him 

‘Babu Ramani Mohan Ohatierjee), for the- Appel- 
Jant.— The lower Appellate Court was wrong 
in setting aside the order of the first Court 
for additional rent, It was not for the land- 
lord. to- prove- the area of the plot'at the. 
inception of the tenancy, that is for the tenant 
to prove. "The landlord has proved all that 
he eculd, When there is an’ intermediate 
adjustment in 1306 „В. S, why should the 
plaintiff be required to go 'back to the insep- 
tion of the tenancy as regards area and rent? 
Refere to Durga Priya Ohoudhury v. HasraGain 
(1). Refers to seetion 52 of the Bengal Ten» 
aney Act. The landlord has to prove the area 
previous to the present slaim. The eompariaon 
whieh would diselose the excess is the 
comparison with the last assessment, Тһе 
Spesial Judge cast upon me a burden which 
is . unnesessarily heavy. There was an 
adjustment before the presant slaim. Refers to 
sestion 52, sub-seetion 2 of the Bengal Tenancy 
Ast.. -No party-required the Court to make 
any investigation into the early history of the 
tenaney. Burden shifts оп the tenant, 
Dhrupad Ohandra. Koley v, Harinath Singha 
Roy.(2). Refers to Lakhi Narain Sarongi v. 
Sri Ram Chandra Bhunya (3). When I have 
showed excess aud have made out a prima 
facie ease, the burden of proof is shifted to 
the tenant to prove that there was a 
eonsolidated : rent. See Дам Narain 
Sarongt v. Sri Ram Ohandra Bhunya (3). 

Babu Birendra Kumar De, for the Repond- 
ents.—i¢ is slear from the judgment of the 
lower Appellate Court.that he doses not be- 
lieve that there was ever any assessment ofe 
rent based on the area held by the tenant. His 
findings are slear and conclusive aod cannot 
be shellanged i in second appeal, The landlord 
bas not proved on whieh basis the rent was 
assessed. 

Babu Tarak Ohandra Ohakravarly briefly 

replied. 

JUDGMENT.—This is an appeal against 
ше decision of, the Spesial Judge of 


а) 62 Ind, Cas. 458; 26 О. W, N. 2 
(2 45 Ind. Oas, 660; 32 С. W. М. 0658, 27 0. т, У, 


68, 
(à) 1144, Cas, 212; 15 C. W, N. 921; 140. L. J 


Mymensingh reversing the decision of the. 
Assistant Settlement О езг of that Distriet, 
The main point arising in this appeal is 
whether the learned Judge has rightly held 
fhat the plaintiff appellant is not entitled to 
exeess rent for exeess area, The Assistant. 
Settlement Officer found that the areas of 
the holdings in eertain khatians were larger 
at the time of the Survey and Settlement than 
the measurements shown in the Jandlord’s 
papers, and on this basis granted the land., 
lords additional rent for additional area, 
This decision has been reversed on the 
finding that there is nothing to show that at 
the inception of the tenancies rents were 
settled or that it was. understood that rents 
should be settled by aszesament on areas, 

This finding із not sufüsient for the dia. 
posal of the question. The learned Judge 
appears to have fallen into the error similar 
te that pointed out by a Division Bench 
of this Court in the «ass of Durga Priya 
Ohoudhury v. Hazra Gain (1). There it’ was 
held that the landlord’s ease did not depend 
on his being able to prove what happened at 
the inception of the tenaney, If the landlord 
ean show that sinee the ereation of the ten. 
anay, rent had been assessed, and that when 
rent was last assessed, the assessment was on 
the basis of а certain area and that the 
defendants are in possession of land in whish 
no rent was аяғезкед at the time, then the 
landlord is entitled to inerense of rent. The 
learned Spesial Judge has not found whether 
or not there has ever bsen assessment of rent 
on the basis of area and, if so, whether that 
area is less than the land now found to һе 
held by the tenants. He has not come to 
a finding an the exsential point whether the 
tenant isin oseupation of the land in which 
rent had not baen assessed and for whieh he 
is bound to pay rent. It is sontended on 
behalf of the defendants-tenants that from the 
judgment of the lower Appellate Court it is 
elear that he does not believe that there was 
ever any assessment of rent based on the area 
held by the tenant. “But it is the duty of the 
Judge in his jadgment when sitting as the 
final Court, of fast to state .elearly what hit 
findings are, and this Court sitting it sesond 
appeal sannot deduse from casual statements 
in the judgment findings of fact which are 
not elearly expressed. 

Two other póinls were taken on behalf of 
the appellant, but there is no substance in 
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them. Оре is that the finding of the length 
of the Gaj 223 inehes. is not. justifiable. 
This is a question of fast and no question of 
law arises in this sonneclion. The next, 
point is.that thelower Appellate Court should 
not ‘hayes remanded the sase in respect to 
khatians Nos,.171 and 181 for finding whether’ 
the rents were mukarar? or not. The issue 
as to this was elearly made in. the written 
statement, and ss no issue was formally 
framed before the Cout there eannot be held 
to be any waiver of this eontention beoause 
the Assistant Settlement О ег when writing 
his judgment omitted toinclude this inthe 
issues; nor-was the learned Spesial Judge 
debarred from holding а finding on this issue 
nesersary Loeause ihe point was not expressly 
raised as regards khatian No, 171 in the 
grounds of appeal to him. The appeal raised 
the question of the enbansement of rent in 
khatian No. l7lard that was tuffieient to 
justify theappellant's. Pleader arguing the 
point, that the Lolding was. mukcrari when 


‘the appeal was heard, 


` The resalt is that this appeal must be 
allowed. The decree of the lower Appellate 
Court in so far as it relates to enbanecd rent 
under ceslion 52 of the Bengal Tesancy Act 
is set sside nnd the ease sent back to that 


‘Court to be re-heard in the light of the cbzer- 
vations we l ave made. 


The costs will abide the result, 
I.N, 
i Appeal allowed; 
Case sent back, 


Ж ` PATNA HIGH COURT. 
|: Оти, Bevisrox No. 7 or 1992, 
А May 16, 1922. 
` Present :— Mr. Justices Coutts and 
` 0. . Mr. Justice Das. 
Ü Qari сува MOHAMMAD AFZAR alias 
GHULAM MAHIUDDIN-—Pram ügg^ 
"PrriTIORER ` е 
LX сә * versus . 
MANKUMAR MAHTON alias LAOHMI 
' NARAIN MAHTON- Daraapant— 
Оррозіте Party, : 


Civil Procedure. Oode (Act V of.1008), s, 151— 
uL .- 2 $e 


INDIAN OASEB, 


. to accept it. 


[1922. - 


Inherent power of Court, ewercise of—Coftsent of 
parties—Consolidation of- suits, е 


The consent of parties ів not a condition prece. 
dent to the exercise by a Court of the powers con. 
ferred upon it by seotion 151 of the Civil Procedure 
Code; a Court, therefore, bas jurisdiction under the 
section to consolidate suits without the consent of 
the parties, B ) 


Appeal from an order of the Subordinate 
Judge, Patna. 

Messrs, Kulwant Sahay and Siveshwar Dayal, 
fcr the Petitioner. 

Messrs. S. M. Mullick and B, О, Sinha, for 
the Oprosite Party. 

. . JUDGMENT. 

Соотта, J.— This is an application in revision 
against an.order of the Subordinate Judga 
of Paina consolidating two suits. It is not 
contended that the learned Subordinate Judge 
bad nct jurisdicticn under sestion 151, Civil 
Precedure Code, to consolidate the süiis; 
and that he hes such jurisdistion has. been 
held not orly in this Court but in other 
High Courts in’ India and I may refer 
particularly to the esse of Kali Oharan Duit v. 
Manodabala Dasi [Surja Kumar Mondal] (1) 
where this matter was very fally eonsidered, 
lt is scntonded, however, that the jurisdis- 
lion under section 151, Civil Prosedure Code, 
cannot be exerojsed without the ecnsert 
of parties, No euthority kas been edduced 
in suppcrt of this contention and I em'unable 
It seems clear that if tbe. 
Court has juriedieticn to consolidate under 
s:cticn 151, Oivil Procedtre Code, it must 
Lave tket jurisdistion without the «consent 
of partics, If this were not во, it would not 
have ‘inherent jerisdisticn to ecnaclidate 
et el’, fcr, consent of parties cannot confer . 
a juriedietion that dces not exist. ` 

It is not for us in revision to sonsider. 
whether, `n this particular case, consolidation . 
siould have been allcwed ornot, but 1 may. 
rematk tha‘, im my opinion, tke Court, 
bas exercised, Ив jurisdistion wisely. I 
would accordingly dismiss this applieation 


with costs. Hearing fee three geld. 
mohurs, | 

"Das, J.—I agree. 

Ww. С, 4. Application dísm:ssed,, 


(1) 15 nd, Cas. 8£7; 17 0, W, Ñ. 626; 16 0. L. J, 591, 
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OXLOUTTA HIGH COURT. 
: APPEAL ғғох APPELLATE Рвовёє No, 2111 
or 1919 wera Rois No, 38 
or 19:9. .. 

January 31, 1922, 
Present:—Justise Sir N. R, Chatterjea, 
Kr., and Mr, Justico Pearson, 

RAM RENO ROY ax» orHgRS— DEFENDANTS 

' — PETITIONERS——APPELLANTS 
t67848 
MIDNAPUR ZAMINDARY COMPANY, 
LIMITED— PLANTI? F — ОРРОЗІТЕ PagriES— 


RESPONDENTA, 
Bengal Tenancy Act (VIII of 1885), ss. 7, 52, 
105— Claim for excess. rent for excess area.— Question. 
of enhancement,of rent, if can be taken up. 


` Where in Settlement proceedings under section 
105 of- the Bengal Tenancy Act, а landlord applies 
for excess rent for excess area as also for enhancement 
of rent but abandons his claim to the latter claim 
and the question of the enhancement of rent is not 
gone into and only а decree for excess rent for excess 
area is passed, itis not open to the Special Judge 
gn appeal.to decree an enhancement of rent on the 
principles of section 7 of the Act. Having regard to 
the provisions of section 62 of the Act the Special 
Judge should only confine himself to the question 
of fair and equitable rent. [p. 1002, col. 1.] 


Appeal agairs) the desree of the Addi- 
tional Spesial Judge, Midnapur, dated 
the” 2nd June 19:9, nodifying tha’ of the 
Assistant Settlement Offieer, Oamp I Salboni, 
dated the 26th July 19.7. 


FAOTS appear from the judgment. 

Babu Karusamoy Bose, (with him Babu 
Panchanon Ghose), for the Appellants,— The 
defendants are the appellan's. The appeal 
arises out of proeeediogs under section 105, 
Bengal Tenansy Act by the plaintiff. The plaint- 
iff originally applied for additional! rent frad- 
ditional area and also for enhancement of rent 
but subseqaently the 1985 claim was given up. 
So no issues were ra'/ssd on the point and the 
question was not gone into. The plaintiffolaim- 
ed Rs, 98 for additional rent but the Acsistant 
Settlement gavea desres for Rs, 65 only. On 
appeal, the Spesial Judge gave a daeres for 
Hs. 128. I submit mestion 7 of the Bengal 
Tenaney Ast has no applisation, inasmueh 
as there was no elaim for enhancement of 
rent, The case should have bsen desided 
under sestion 52 of the Bengal Tenansy Ast 
only. My next point is that the plaiatiff not 
havibg substituted within time the deseassd 
xespondent the appeal ta the lower Appellate 


Court had abated. Henee the present deoree 
appealed against cannot stand. 

Мг. 7. N. Sen Gupta, (with him Baku 
Probodh Kumar Das), for the Respondent.— 
Ав regard the first point, I submit the Courts 
belew took into eonsideration the assets of the 
tenure. Seostion 7 has been rightly applied 
by the Special Judge. As regard the sesond 
point, it is aonsluded by the findings of fact 
based upon the materials in the record. If 
you are against me on the firat point then 
the case should go back, 

Babu Karunamoy Bose replied in brief. 

JUDGMENT.—This matter somes up 
before us by way of appeal and revision 
and arises out of proceedings under section 
105 of the Bengsl Tenaney Act for sot. 
tlement of fair rent. 

So far as the present esse (No, 271) 
is eonserned, although the plaintiff applied 
for additioral rent for additional area and 
also for enbansement of rent, when the 
matter came up beforethe Assistant Set. 
ilement Offieer the litter olaim appears 
io have been abandoned, The Aasistant 
Settlement Officer states as follows:—"In 
Casas Nos. 271 and 51, the plaintiff claimed 
additional rents in the plaints but in tho 
rest of the applieations they elaimed, be. 
sides additional rents, enhancement of rent 
under sestion 80 (a) and 30 (b) of the 
Bengal Tenansy Ast.” The issues framed 
in the cise show that, so far as the present 
ease is concerned, there was no issue as 
to enhancement of rent, The exeess ares 
was found by the Settlement Offioer and 
the excess rent wascalenlated on a oertain 
basis. In the result, Rs. 65.3.6 was the 
rent settled, 

There was an appeal by the plaintiff to 
the Additional Speeial Judge. The learned 
Judge was of opinion that tha оһуіоцз 
sourse was to fix tha rent on the prin. 
ciples of saetion 7 of the Bengal Tananoy 
Асу and he held that Rs, 128 should 
be the rent payable by the defendant 
although the plaintiff elairhed only Ез, 98, 

* We think that the learned Julgs was 
wrong id enhatcing ths rent, with refer. 
ense to the próvisions of sesiión 7 of the 
Bangal Tenansy Ast. "Theqaestion whether 
the rent should ba enhanosd o: nob, was 
not боле iato by the Court of fi:35 instano s, 
As poiated out bova, the only qnastion 
sei*out in the beginning of the judgment 


, 


o 


· tlemeht, Officer. 
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of that Court was what was the additional 
rent for the additional araa. 

Т6 is pointed out by the learned Counsel 
on behalf of the respondent that the 
Assistant Settlement  Offisez did, as *a 
matter of fact, eonsider the assets of the 
tenure in the present ease and that, there. 
fore, it must be taken that he considered 
the question whether the rent of the de- 
fendants- should be enhanced; and that, 
although no reference to sestion 7 of the 
Bengal Tenanay Aet was made in the 
plaint, it was suffisient for the landlord 
to pray for settlement of fair and өдтіі- 
able rent and to state the grounds upon 
whieh the alteration of rent was claimed. 

But if the Assistant Settlement Officer 
eonsidered the question of assets for the 
purpose of enhancement of the rent, he was 
wrong ‘in doing 80, because, having regard 
to the manner in whieh the case was 
treated ‘inthe Court of first instanee, and 
having regard to the issues, the defendants 
had no opportunity of addueing evidenee 
on.the point whether the rent shoald be 
enhaneed.. . Я ы 

We think, therefore, that.the learned 
Special Judge cought not. to have sonsidered 
the question of enhaneament but should 
have confined himself to the question of 
fair and equitable rent having regard to 
the provisions of section 52 of the Act. . 

"We.may.mentioa that a ba'ch of second 
appeala from the decision of. the same 
Special Judge eame up.to this Ocurt and 
there also in the original applisation, en- 
hancement was slaimed:' on a_two-fsld 
ground, namely, first, additional. rent was 
claimed for excess area and, secondly, rent 
was elaimed at a higher rate than that 
paid. by the defendants on the ground that 
they paid at a lower rate than was paid 
by other tenanta for adjoining lands, But 
when the ease came before the Assistant 
Settlement Officer, the claim for enhance. 


. ment (.е,, the second ground) was abandoned 


and the. claim was restricted to additional 
rent for өхеёвв area, There, alao, the plaint- 
iff ‘appealed "sgainst the désision of the 
Assistant Settlement Officer, who made a 
decree for addftioral rent for the excess 
area fo the Spesial Judge, and the latter 
inerea.e] the rent as assessed by the Set- 
This wes rot merely . Бл 
the ground that the additional reng was 
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payable in respeat of exeess lands . but also 
that rent was payable ata higher rate than 
was paid by the tenants. It was observed 
by Моокегјев, A. О. J. (Fletcher, J., agreeing) 
that "the proaeedings must be taken on the 
basig that the rent for the original area 
was to remain unaltered.” We think that 
the observations apply to this ease also. 

We ought to mention that another ground 
was taken on behalf of the appellant, namely, 
that the appeal to the lower Appellate Coart 
abated by reason of no substitution hay ng 
bseu made within six mont^s of the ceath 
of the respondent, To Ours »e'0v has 
desided the quessionia fav iur of tha ріліп ff, 
and, although the observations. made by the 
Judga are open to eritieiym, we think it was 
open to him to come to the conslusion аб 
whieh he arrived, upon the affidavit and 
other evidenees in the sase. , 

The deoree of the lower Appellate Court 
is reversed and the case is sent back to 
that Court in order that the learned Special. 
Judge may assess the additional , rent , for, 
additional srea without ‘taking into -con- 
sideration any question of enhansement of 
rent . 

Costs will abide the result. 

This order disposes of the Rule, 
no separate eoste in the Rule, 

В. ж, 


We allow. 


Oase sent back. 


LAHORE HIGH COURT, ` . 
First буп, APPEAL No, 2011 or 1914. 
| February 10, 1920. . Г 
Present :—Mr. Juskies Shadi» Lal and 
Mr, Justico Martineau. 
BANWABI LAL awp orHERS, REPRESENTA- 
gives оғ BAL MUKAND, "DEORASED, . 
THROUGH Musammat BAGHW ANTI, тних ` 
GRANDMOTHER AND OTRERS— PLAINTIFF — 
è APPÉLLANTS 
tersus 
Мадани KISHES DEVI ano OTHER$— 


DerEsDéwTs— HESPONDEeTS," ~ 
* Civil Procedure Code-( Act- V. of. 1908), О, KEL pe 
1—Permissionto file suit, whether must be express— 


Va. хуп] 
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a, * * > 
Order granting permission, whether can be questioned 
after it has become final—Probate and Administra- 
tion Act (V оў 1881), s. F5, proceedings wnder— 
О. XXIII, r. 1, application of. , 


Under О. XXIII, r. 1, of fhe Civil Procedure Code 
it ія not necessary thas. the permission mentioned 
therein should be given in exprees terms, ib is. 
sufficient if the grant of permission can be 
implied from the order, read with the application on 
which it was made. [p. 1008, col 7.) 

Ghulam Ali Shah v. Shahabal Shah, 8 P. R. 1905; 87 
Р. 1, R. 1905; 18 P.W В 1906 and Jita Singh v. Hari 
Singh, 87 Тай. Oas. 128; 07 Р, В. 1916, 2.9 P. W. В, 
1916, dissented from. 

The propriety of an order under O. XXIII, r. 1, of 
the Civil Procedure Code, granting permission to 
withdraw with liberty to bring afresh suit cannot be 
то after the order has become final, [p. 1025, 
col. 1.] : 

Ohhajju v. Khyali Бат, 14 Ind. Cas 175;9 A L, J, 
878, referred to. 

Plaintiffs applied for Probate.of a Will, but subse- 
quently asked for permission to withdraw ‘the applice- 
tion, saying that they intended to file a regular suit 
on the basis of the Will. The Court passed an order 
permitting the withdrawal and dismissed the appli- 
cation, On the filing of the regular. suit objection . 
was taken under О, XXIII, г, 1, of the Civil Procedare 
Oode : ; - 

Held, (1) that О, XXII, r. 1, of the Civil Procedure 
Code was not applicable to Probate proceedings; 

гр 1004, col. 1.] 

Ghellabhai у. Nandubai, 21 B 885; 11 Ind. Dec. 
(x; 8.) 227, Janakbati Thakurain v. Gajanand Thaxur, 
87 Ind. Cas. 12; 20 О. W. N 986; LP. D, J. 877; 1 P. L. 
W. 41, Jugeshwar Nath Saha? v. Jagatdhari Prasad, 40 
Ind. Cas. 345; (1917) Pat. 192; 2 P, L. J, 535; 6. P. Las 
W. 280, referred to. 

‘Kalyanchand Lalchand v. Sitabat Dhanasa, 23 Ind. 
Cas 825; #8 В 309; 16 Bom. L. R. 5, distinguished 

(2, that even if it were held to be applicable, the 
order passed by the Oourt permitting the with- 
drawal must be read with the application on which 
it was passed and must be construed ns giving per- 
mission to the plaintiffs to file the suit. [p. 1005, col, 
Lj. 

ТИ Narayana Taniri v. Nagappa, 44 Ind. Cas, 
R89; 34 M. L. J. 516 and Golam Mahmed у. Shibendra 
Pada Banerjee, 35 О, 990 at p. 995; 12 C. W, N. 898, 
referred to, 


First. app3al from the desree of . the 
Distriet Jadge, Ludhians, dated the Ist 
June 1914, . 

Bakhshi Tek Ohaná and Mi. 
Puri, for the Appellants. 

Lala Moi? Sagar, R. S., and paneer Gobini 
Das, for the Raspondente, 

ORDER —The plaintiffs are first « вопвіпв of 
Gauri Shankar, в Bari Khatri of 85 towp 
of Jageaon in the Ludhiana Distrist, *who 
died om the lst February 1908, and the 
defendants , fire his widow, . daughter, dangh- 
ter’s son and sop-in-law, The plaintiffs 


Mukand Lal, 
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allege that Gauri Shankar’s widow, Musam- 
mat Kishen Devi, defendant No. 1, is 
wasiing the property left by her husband, 
and bas given some of it to ber son-in-law, 
Rattan Ohand, defendant No. 4, and they ask 
for the appointment of a Receiver for the 
management and protestion of the property, 
for the issus of an injunstion to Musammot 


.Kishen Devi, and for a deelaration that the 


alienation whieh they allege she has made in 
favour of Rattan Chand. shall be void as 
agairst them. They allege that the entire 
property is angestral and that some of it 
belorged jointly to them and Gauri Shanker. 
They claim a right to restrain Musammat 
Kishen Devi from wasting and alienating 
the property on two grounds, (1) that ty 
eustom they are entiiled to inherit the 
property on Musammut Kisten Devi's death 
to the exclusion of her daughter and daugh. 
ter’s son, and (2) .that Gauri Shanker made 
a Will by whieh he declared that the plaint- 
iffs would be his. heirs after Musammat 
Kishen Devi's death, 


The defendants traverse the plaintiffs’ 
allegation, and maintain that the plaintiffs 
have no locus standi. 

The main issues in the ease ‘are on the 
questions of eustom and the execution of a 
Will by Gauri Shanker. The lower Court 


‘has dismissed the suit, finding (1) that the 


plaintiffs have failed to prove a eustom by 
which they are entitled to sucesed ts the 
property to the exclusion of the daughter 
and daughter's son, and that the parties sre 
governed by Hindu Law, and (2) that the 
plaintiffs have not proved that Gauri Shanker 
executed any Will .The plaintiffs hava 
appealed. ; 

* Mr. Tek Chand, who appears on their 
behalf, has eriticised the proseedings of the 
learned Distriat Judge in eertain respects, 
He has urged that his elients were not 
allowed to inspect the defendants’ acsount 
books for which they had spplied, and were 
e nob given full opportunity of arguing their 
ease. "Nothisg is ssid, however, in regard: ° 
to these matters in the m8morandum of 
appeal, and the only purposes for which it 
is eontended that the eaeoe should be re- 
manded are, (1) inorder that a eommission 
may issue to test the instanaes of succession 
mentioned by the defendant’s witneskes, and 
(2) in crder that plaintiffs may be allowed 
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to produce oertain evidenca whieh the lower 
Oourt has exeluded. 

. With regard to the first point, a very 
large number of witnesses were produced on 
both sides on the question of custom, aud wa 
wee no reason for direetiog the issue of ae 
eommission.' There is, however, forse in Mr. 
Tek Chand’s-sontention on the sscand point. 

-In the first place, the lower Court after 
the Ist October 1912 appears fo have de- 
elined to take evidenses as to whether the 
property: in dispute was ansestral or not; 
see the plaintiffs! applieation dated the 204 
Oetober 1912 and the Court's order thereon 
on the 5th Oatober on page 65 of the papar. 
book. The plaintiffs might possibly susceed 
in proving a eustom by' whieh collaterals 
sueeeed to ancestral property in preference 
to a daughíer, but fail to prove a sustom 
by whish ‘collaterals exclude a daughter 
from впввевзіоп to non-anses'ral property, 
and in that event 16 would be neesssary to 
determine whish portions, if any, of the 
property in dispu'e are ancestral, 

In the seeond plase, the District Judge 
has refused. to take the evidence of several 
witnesses whom the plaintiffs wished to 
examiné in regard to the exeention and loss 
of the Will; see pages 170 and 171 of the 
paper-book.: The plaintiffs had had ‘ the 
witnesses rummoned and were entitled to 
examine them. Non-serviee of the sum- 
monses was due to the Court having given 
ineuffisient time for their being served, and 
not to any fault on the plaintiffs’ part. 

Mr. Govind Das on behalf of the defend. 
ants points out that the plaintiffs applied 
for Probate of the Will, but that after a 
caveat had been lodged by Gauri Shanker’« 
daughter they withdrew from the applisation, 
. which was consequently dismissed (page 
"524 of the paper-b»ok). 
under O. XXIII, r. 1, Civil Prosedure 
Oode, the plaintiffs are debarred from suing 
on the basis af the Will after that with. 
drawal, 

We are of opinior that О. ХХЕГ, *r, 
І, does поё apply to Probate proseedingi. 

Тһе provision’ in section 55 оѓ• the Probate 
and Administrafion Aci that the procasdings 
in the Court of the Distriet Judge in relation 
to the granting of«Probats shall be regulated 
by the Code of Civil Pecesdure is qaalified 
by-the words a» far as the .eireumstanses 
of the ове will admit *It was held in* 
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Ghellabhat v. Nandubai (1) that a «Probate 
applisation eannot be referred to arbitration. 
In Janakbatt Thakurain v. Gaganind Thakur 
(2) it was held that there can be no dismissal 
of a Probate «аве in, accordanss with the 
terms of a compromise between thé pro: 
pounder and -the objector. In Jugeshwar 
Nath Sahai v. Jagatdhart Prasad (8) the same 
view was taken, and it was further held 
that O, XXIII, r. 1, Civil Prosedure Code, 
does not apply to an applisation for Probate. 
Kalyanchand Lalchand v. Sttaba’ Dharara (4)- 
whish has been referred to by Mr. Govind 
Dass, is not in poin*, as in that ease Probate 
was rafnsed because the Will was held to 
be not proved, and there was no withdrawal 
from the application for Probate. 

Even if it were held that ^O, ‘XXIII, 
т. 1, applies, the plaintiffs would ооё be 
precluded from bringing the present claim 
оп the basis of the Will, Inthe statements 
made by them in the Probate proesedings 
oh the 23rd June 1911, they said that they 
intended to file a regular впіі, and asked 
for permission to withdraw from their- ap- 
plisation, by whioh they aléarly: meant 
permission to withdraw with libarty to 
institute a suit, for under О. -XXIII, 
т. 1, а plaintiff can withdraw his suit 
without any parmiesion if he -doas- not at 
tha sams time ask for leave to institute a 
fresh suit. After the plaintiffs’ statements 
had been taken the Oourt on the same date 
passed its order permitting the plaintiffs to- 
withdraw from the application, and dismizs- 
ing it. That order has to be read with the. 
statements on which 16 was passed, and it 
must be construed as granting parmission to 
tho pliintiffs to file a euit, Keelangoti Narayana: 
Taniri v. Nagappa (5) and Golam Mahomed 
v. Shibenira tada Banerjes (6), which ara 
sited by Mr. Tek Chand in this eonnestion, 
are in point. 

Mr. Govind Das contends ‘that: permission 
to bring a fresh suit must be givan in 
express terms, and he relies on Ghulam -Ali 


(1) 21 B, 335; 11 Ind. Dec. (м. a) 227. 

(2) 87 Ind. йш 12; 20 О. W. М.936; 1 P.L, J. 
877, 1 P. L. W.4 

(3) 40 Ва, Cas ` 815; (1917) Pat. 192 2 P. L. J. 
535; 5 P. L. W. 280, 

(4) 23 Ind. Cas, 325; 88 В, 309; 16 Bom. р R 5, 

(5) 44 Ind. Саз. 889; 84 M. L, 1.515. „ 

(6) 86 О. 990 at p. 993; 12 0, W. N. 893, 
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Shah v "Shahabal Shak (7) and Jita Singh v. 
Hori Singh (8), Ib is trne -that the learned 
Judges who decided Ghulam Als Shah v, 
Shahabal Shah (7) said in their judgment 
that the permission reduired by section 373 of 
the Civil Prosedure Code then in force must 
be given in express terms, but this was an 
obiter dictum, as it was found that in that 
partionlar cate not even an implied permis. 
sion to: withdraw with liberty to bring a 
fresh euit eould be inferred from the order 
passed on the application made in the 
previous suit, which was merely an applisa- 
tion informing the Oourt of the aompromise 
and asking that the suit might ba sonsigned 
to the record room. 
Jita Singh v. Hart Singh (8) is no doubt 
in point and supports Mr. Govind Das 
contention, but it was а ruling of a Single 
' Judge and was based merely on the obiter 
a in Ghulam Ali Shah у, Shahabal Shah 
7). 
It ів not stated in Order XXIII, rule 1, 
that the permission mentioned therein must 
be. express, and, in our opinion, it is sufficient 
if the grant of permission san be implied 
from the order, read with the applisation 
on which the order was made, 
Мг, Govind Das alto contends that рег» 
-wmiskion to withdraw from the applieation 
for.Probate with liberty to bring a regular 
sui&. could not legally hava bæn granted 
to the plaintiff, because there was no formal 
defect in the applieation ‘and thers were 
no suffieien$ grounds for allowing the plaint- 
ifs to institute a snit, But we think that 
it is not open to the defendants to question 
the propriety of the order granting the 
permission, which has beeome final, Ohhajiu 
v. Khyali Ham (9) is in point in this con- 
nection, } 
We hold, therefore, that even if О, 
XXIII, xv. 1, were considered to һе 
applicable, the песзавзгу permission to bring 


a suit was’ given to the plaintiffs by the 


order of the 23rd June 1911, and that they 
are entitled to maintein the present suit 
on the basis of the Will. Wo remand the 
case tothe Ocur$ of the Senior Subordinate 
Judge of Ludhiana, under O. XLI, r. 
28, Civil Procedure Code, ard direst him, 
to take the evidence whieh the parties thay 

(7) З PR. 1905; 87 P, L, R. 1905; 18 P. W. R, 1905. 


(8) 87 Ind. Gas.128; 97 P, R. 1916; 229|P. W, R. 1916. 
(9) 14 Ind, Cas, 176; 9 A; LJ, 878. 
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have to produes on the question whish 
portions, if, апу, of the property in dispute 
are ancestral, and also the evidense of the 
remaining witnesses for the plaintiffs men- 
éjoned in the statement of the plaintiffs’ 
Pleader on the 27th May 1914 in regard 
to the Will, os well as the evidence of the 
witnesses, if any, whom the defendants 
may wish to produse in reply. After 
teking the evidence the Senior Subordinate 
Judge should return the reeord to this 
Oourt, 

X, B, 

Oas: remandsd, 


CALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELL«TE DgcREx No. 1264 
ов 1919, 

February 6, 1922. 

Present; —Sir N, R. Ohatterjen, Kr., 

. and Mr, Jusiiee Pearson, 
BEHARI LAL МАМО! AND OTRER3— 
PrLAIMTIFFS— APPELLANTS 

versus , 
NRITYANANDA GHOSE anp OTHERS 
Dergxpaxts—REsPONDEATS, 
Possession, suit for, on basis of dispossession—Dis- 
possession, what ts—Hvidence of definite acts of owner- 
ship adduced by both parties—Court, if can resort 


to any presumption as to title—Limitation Act (IX of 
1908), Sch. I, Art, 142, | 


, There is no dispossession unless there is ter- 
mination of the possession of the rightful owner 
followed by the actual possession of another.  [p. 
1007, col, 2.] ^ 

Sheikh Sonhur Ali Hazarika v. J, Huttman, 10. W, 
N, 277, referred to. 

Where in а suit for recovery of possession of land, 
each of the parties to the suit sets up the exercise 
of some definite aots of ownership over the land, 
the Court must decide the case upon the evidence 
adduced by the parties without resorting to any 
presugpbion as to title. [p. 1008, col, 1.] s 

Jones v. Chapman, (1849) 2 Ex. 803 at p, 821; 
*18 1. 3, Ex. 453; 164 E. E, 717; 16 R. R. 794, 
distinguished, • 

Appeal againss а decree of the Offisiating 
Subordinate Judge, Sesond Court, Hooghly, 
dated the 19th Mareh 1919, reversing that of 
of the Munsif, Amta, dated.the 15th. May 
1916. . ' 

FAOTS appear feom the judgment. ~ . 

Babus Móhendrü Nath Roy and Menmotha 


. 
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Nath Roy, for the Appellants, submitted 


‘that, on the question ‘of limitation, it was 


the defendant 
in possession. It must 
be found that there was an ouster of the 
plaintiff by the defendant. Tho finding of tht 
Trial Court is (at page 40 of the paper-b»ok) 
that both the plaintiff and the defendant were 
exercising acts of pogsassion. In such а ease 
it eannot be said that the plaintiff was dispos- 
sessed, Brojendra Kishore Roy v. Bharat Ohandra 
Roy [Saro;sni Ray] (1), Sheikh Sohnur Al 


not enough to say that 
No. 1 had been 


* Hazarika v, J. Нийтап (2) and the other cases 


eited by the Trial Court, The possession in 
Buch a oase must be deemed to be with the 
plaintiff Jones v, Ohapman (8). 

[OsarrERIEA; J.—The finding of the Trial 
Court is not atcapted by the Appellate Court 
whish says the plaintiff was dispossersed in 
1308.) 

I have addaced evidenee to show my posses- 
Bion within 12 years, but the Appellate Court 
has been pleased to disbelieve that. I submit 
in sush a case the position is the same as 
if I had addueed noevidenee, Then, having 
regard to the nature of the land, whieh is 
alluvial, a ‘presumption ought to be drawn 
in favour of the possession of the plaintiff, 
and then it has to ba considered whether the 
asts of possession by the defendants sonstitute 
an ouster of the plaintiff, 

Further, whatever dispossession there was 
in 1306 ` wab dispossession of a lessee, and that 
sannot' bé a dispossession of the lessor: 
Ната Sardara v, Kunja Behari Nag (4). 

On the question of a new sase being made, 
this is one of, those oases where the Court 
óught to allow varianee between pleading and 
proof, as there cannot be any surprise to the 
other party, The evidenee would be the 
same inéither «23e, The 5th issue is suffi. 
ciently elastie to cover title by aesretion—it 
says ‘‘any other tille.” The case of Baja 
Rup Singh v. Rant Baisnz (5) is‘a case where 
the matter was not elearly Set out in the 
plait but was raised in the issues and fhat 
was held to be enough, In Motabhoy | Mulla 


(1) 31 Ind. Cas, 242; 20 O, W, N,481 at P. 483; 22. 
C. Le Ј. 283, * à 

(2) 1 О. W. N. 277. 
. (8) (1849) 2 Ex, 803 at p. 821; 18 1, J, Ex. 456; 154 
Е. В, 717,78 В, В. 194, 
е ч) 40 Ind, Cas, 271; 25 О, 1, 2.685; 21 0. W. N 
001 

(5) TA. 111 LA. 149; 4 Spr. Р.О. J. 588, A. ү. 
s. (1885) 246; 3 Ind, Deo, (s в,) 902 (Р, O), 
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v. Mula Harihar (6) by а mere amendment of 
the pleadings the question could have: baen 
set out and the parties also went to trial upon 
it, and it. was held that the faet that the 
aməndment was not made should not debar 
а soneideration of the question. In Sree 
Eckowrte Sing-v. Hesraloll Seal (7) whieh ‘is 
а converse sase to the present, the sharge 
was attempted at the appellate atage and was 
henee disallowed. 

On the queation of title, the mistake of the 
learned Judge is to think that title by 
sesretion aan be aequired only by the гаозвз 
of a navigable river. 

Reads from Bengal Regulation XI of 1823, 
section 1V, slause 3; whether the chur thrown 
up belongs to the Orown (the river being 
navigable) or to & private proprietor (the 
rive being non- navigable), i in either oase it: is 
subject to the rule in olause 1. 

De. Dwarka Nath Мінет and Babu Astran- 
jan Ohatteryee, for the Respondent.—The 
short answer is limitation. on 

Previous posssssion is alleged and the suit 
is based on subsequent dispossession. There: 
fore, Artiole 142 applies: Mohima -Ohunder v. 
Mohesh Ohunder (8), My friend did not ex. 
pressly contend that Art. 144 applied, bat 
he wanted a presumption to ba drawn in his 
favour having regard to the, nature of the 
land. But (һе ап was capable of enjoy ment 
in the ordinary mcde from 1294 and had been 
cultivated up to 130s—refers to plaint para- 
graph 6: that із their ease’ and that is the 
evidence. 

[OzrrEg3EA, J.— That has been disbolieved, 
Babu Mohendra Nath eontended. that the 
position was the same as if no evidensa had 
been given by him. 

The question is whether the land was 
sapable of being possessed. 

Tho finding of the lower Court upon the 
question of possession has been displased. 
There isno auggestion that the question of 
possession was dependent upon the pesenliar 
nature of the land. Such a question might 
arise in the ease of land stil subjeet to 


(6) 29 Ind. Cas. 223; 89 B. 399; 17 M. L, Т, 402;: 
28 M, L. J. 589; 18 A, L. J. 529; 19 0, W. N. 713; 21. 
€. L. J. 607; 17 Bom. L. R. 460; 2L. W, 0624; (1916) 
M. W, N. 622; 42 I. A. 10» (P. O.). 

. (7) I2 M, I. A. 136; 41 W. E. Р.С. 2; 2 B. D. В..Р.. 
C. 4; 2 Suth, P. C. J. 17h 2 Sar, P, C. J. 899; 1 Ind, 
Deo. (N. в.) 435; 20 Е. R. 292, 

(8) 160. 478; 18 L A. 28; 5 ВагеР, c? 37. 821; 8 

Ind, Bec, (м,8.) 812 (Р. Q.). 
e 
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incursion, of water, but that is not the case here, 

[UnarrE&JEA, J,—If the plaintiff adduees 
evidenss of possession | and that is disbelieved, 
'san.the plaintiff say “I have title, уоп: must 
presume possession in my favour ?"] 

Isübmit not. The plaintiff came to Court 
with a partisular васе and dirested evidence on 
that, And when that is , disbelieved, he 
esnnot turn round and say, "Because i have 
title, 1 am relieved from showing possession | 
within 12 years," The sase of Ram Bandhu v. 
Kusu Bhatiu (9) shows that where there is 
evideuse of pcssession no presumption ean be 
resorted to. Having bécome fit for enjoy- 
ment and been eultivated before 12 years 
before suit, this chur land is exastly on the 
same footing as any other land, and no pre. 
sumption san be drawn. 

(Онаттевгкл, J., refers to an unreported 
judgment delivered by his Lordship on , 13th’ 
January 1922 [ainae reported: Rakhal Chandra 
Ghose v. Durga Das (10) } and Basanta Kumer 
Roy v. Secretary of State (11). 

. In this lest case Art. 144 applied, the 
defendant had to establish his title by adverse 
poesessicn. Неге the party some to Court 
.with the allegation of possession and dis. 
possession and that attricta Art. 142, The 
findings are conclusive on this point, 
` On the other question, the Trial Court was 
wrong in allowing a new ease, tig., of acore 
tion, to Ба made. Prayer (ka) of the plaint 
shows he was claiming title to the land as a 
reformaiion'/s situ. ‘There was no issue up 
on this point. Refers to Sree Eckowrte Sing 
v. Heeraloli Seal (7), Eshenchunder Singh 
v. Shamachurn Bhuito (19), Malraju Lukshmi 
Venkayyamma How v. Venkatadri Appa Есш 
И (13). The question of aesretion was raised 
baeause l raised the question. That would 
not entitle the plaintiff to make a different 
title from that with which he has come to Court. 
Babu Mahendra Nath Hoy briefly replied. 
. SUDGMENT.—This appeal arises out of в 
suit for declaration -of title to, and reaovery: 


of posssssion of, one bigha of land; 

(9).5.0, E. В. 481, 

E 67 Ind. Cas. 678; 26 О, W. N. 724, 

11) 40 Ind, Cas, 337; 441, A, 104; 1 P. L. W, 593; 
32 M. L. J. 505; 21 О. W, М, 642; 15 A. L. J, 398; 26, 
0: L.J. 487; 19 Bom, L. Ri. 480; (1917) M. W. N. 482; 
6.210, W. 117; 22 M. L. Т. 310; 440. 858 (Р, О). · 

(12) 11M. LA. 7; 6 W, B. P. О. 57; 2 Ind. Jur. 
(х. в.) 87; 2 Sar, P, С. J. 209; 20 E, R, 3, 

(18) 69 Ind. Oas. 767; 83 0. L. J. 171; 19А, І, J.* 
07; 40 M. L, J. 144, 13 1, W. 266; (1921) М.Ү. N. 
77; 29 M; L, Tel64; a0: W. N. 654; 28 Bom, L В, 
718 (P, О,), к. 
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. The disputed one bigha has bean found 
to be an asaertoin to another 19 cottas of 
land. The 12 colézs of land was found by 
tbe Court of first instanee to belong to the 
plaintiffs, The lower Appollate Court, 
however, was of opinion that the plaintiffs 
could not susesed, because they had not set 
up а case of accretion but had set up a 
casa of re-formation in aitu, and he gave 
aleo other reasons for desiding the question 
of title against the plaintiffs. 

It is unnesessary, however, to diseuss the 
question of title as wa think that the finding 
upon the question of limitation disposss of 
the eass. It has been fonnd by the learned 
Subordinate Judge that the plaintiffs’ svit 
is barred by limitation as they had failed 
to prove possession within 12 years of the anit. 

16 is eontended before us on the assump- 
tion that the plaintiffs are the rightful 
owners, (as it must ba assumed for the 
purpose of considering the question of limi. 


' tation without deciding the question of title), 


that in order to constitute disposssasion of 
the rightful owner by & trespasser, it is 
not sufficient to show the trespasser’s pose 
session but itis also nesessary to show the 
cessation of the owner's possession. Our 
attention is drawn to a finding of the Court 
of first instance, namely, that " the nature of 
the dispnted land is such that it is not impro- 
bable that for sometime both the plaintiffs 
and the defendant No, 1 used the land, for 
neither party was in aetual personal pos. 
session and none of the grain-dealera or 
boat-makers or boat-repairers who actually 
used the land’ was in oscupation of the whole 
of the land, and as they had but transitory 
interest in the land in their oscupation, 
they would not ordinarily question the 
right of entry of another person проп a 
different portion of the disputed land. The 
mere fact that the defendant No.1 through 
his tenants did some aots of possession on 
the disputed land would not necessarily 
amount to the plaintifi’s dispossession.” 

` It is *true, as pointed ‘ont by Banerji, J, 
in fhe cass, of Sheikh Sohnur Als’ Hazarika v. 


J. Huttman(2), that there is no dispcssession 


unless there” is termination of the possession 


' of the rightfal owner followed by the actual 


possession of another. e 
‘In the sass of Jones ү, Oh-pman в) 


Иш J., observed : — 


"и there are two" persons іц ‘a field, 
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each asserting that the field is his, and 
cach doing some ast in the aesertion of the 
right of possession, and if the question is, 
whioh of those two із іп astual possession, 
I answer, the pereon ‘who has the title is, 
in actual possession, and the other peiton 
is a trespasser.” . 

Upon the fasts аз found by the Court 
of first instance, both parties were in 
possession through temporary tenants, eash 
exercising atts of possession over different 
portions of the land for temporary periods, 
The learned Subordinate Judge, however, 
on appeal has not aacepted that easa for 
the plaintifs. He has considered the evi. 
denes addused by the plaintif and dia. 
believed it, He finds" there ean, therefore, 
be no doubt that from 1806 вё least the 
defendant No. 1 has been in possession on 
his own behalf. The suit was instituted 
15 years after 1306. Farther on, the learned 
Judge finds that the plaintiffs were disporses- 
sed by defendant No. 1, 

It is eontended, however, that even if the 
plaintiffs’ witnesses wera disbelieved, the 
learned Judge ought to have eonsidered whe- 
ther the evidence of the defendants as to 
' posseesion was such a3 to constitute ouster of 
the plaintiffr, having regard to the character 
of the land and the nature of pessersion said 
to hava been exercised, and, if not, whether 
there was nob apy presumption in favour 
of the rightful owner. - 

Buf the case of the plaintiffs themselves 
waa that before 1310, the land was actually in 
the cultivation of their tenants, that in 1310 
there was a surrender and that subsequently 
the plaintiffa were in possession by letting out 
the land to grain-dealers and for the pufpose 
of boat-repairs and other aots. The plaintiff's 
ease, therefore, was not that the land was 
incapable of enjoyment though the land was 
not cultivated. The defendant's ease was 
that he was in continuous possession of the 
entire land (as part of his jama) through 
tenants. If, therefore, according tọ both 
parties, definite acts of ownership were ex- 


erciced over the land the Oourt must деве 


the ease upon the evidence adduced by the 


parties without raeorting to any presumption. , 


In the case,of Ram Bandhu v. Kusu Bhottu 
(9) Garth, C. J., observed: “Ав long as relie” 
able evidence of acts of ownership is forth. 
soming, there is no différenee kétween the- 
proof of. poesession in the ease of jungfe or 


INDIAN GASES. 


[138 


unsuliivated lands, and that in the ease of 
eultiveted lands, any aush proof із often times 
forthsoming..........Bué it does sometimes 
happen thet neither pariy to a suit has 
exercieed any acts, of owership at. all over 
the land in question whieh sre eapable of 
proof; and: then in the doubt created . by 
such absence of proof, or of reliable 
proof, the Oourt is obligad to resort to 
evidence of title, and, to presume that 
the party who has the title has also the 
possession. But in the present ease thére 
would seem to be evidenca of at least some 
acts of ownership; and if so, it would be 
right for the Oourt to deside the case upon. 
that evidence, so far as the question of pos- 
session is concarned, without resorting to the 
proof of title,” . 

Itmay be pointed out that the words 
"reliable evidence” “ог reliable proot” in:the 
decision qoutsd above appear to have been 
used in the sense of definite and unequivosal 
aets of ownership whioh ean be aeted upon, 
because the learned Judges observed: "But 
in the present case there would seem to. be 
evidenos of at least soma asta of ownership”: 
the matter was before this Court in seeond 
appeal and this Court direated the lower 
Ocurt to deside the cate upon the evidenea of 
possession, This Court in second appeal equld 
not possibly express any opinion whether 
the.evideneg was “reliable” in the sense: 
that the cvidenco sould be believed, ;... Я 

In the present саве the land Wak not 
jungle land, and although uncultivated sub. 
sequent to 1310, it was the case of both: 
parties that the land was let to grain-dealers 
avd for the purpoge of boat-repairs and other 
acts, and, as stated above; the finding of the 
Court of first instance that both parties 
exercised possession by letting out small апа, 
different portions of the land to different 
tsnants for temporary periods has not been 
aecepted by the Court of Appeal below, à 

We think, having regard to the definite. 
findings that the plaintiffs were disporssesed 


- by the defendants, and that the defendants 


have been in possession (by whish we think 

was meant exelusive: possession) for a period - 
of 16 years before the suit, the suit must be 

held to be barred by limitation. 

. The appeal accordingly fails and is dis. 

missed with costs, | 

. B. X. GEN, ТЧЧ ЛН 
i Appeal dismissed, С 
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4. cceptance—Opnditional acceptance—Contract 
—Clause in indent authorising sale of goods after 

_ notice — Reference to .arbitration—Arbitrator’s juris- 

E diction to decide questions of law and fact on which 

x his jurisdiction depends—Arbitration “Net (ІХ of 

& 149) -Contract Act (IX of 1872), 8. 38— Gontingent 
contract — Uncertain future event, 


An importer of piece.goods accepted an order 
“subject to revision and confirmation by mail if 

required.” It was established by evidence regarding 
the ordinary course of business that the words “if 
required” in the said condition meant “if required 
by some telegraphic mistake between England and 
India for which neither of the contracting parties 
was responsible": no such mistake occurred : 

Held, that there was a complete and binding 
contract. 

First Appeal No. 438 of 1917, decided on December 
2, 1920, distinguished. 

Per Piggott, J.—AÀ special clause in an indent, which 
provides that, in the eveut of buyer's failure to 
accept the seller's draft and to' pay it at maturity, 
the importer can’ веі the goods‘ by ‘public auction, 
‘after due notice, and claim the difference between 
the selling price and the contract’ price, does not 
bara reference to arbitration until goods are sold by 
public auction after notice. 

An arbitrator can interpret such a olause and 
decide that its non-compliance does not bar a claim 
for damages. 

? Per Walsh, J.—The decision of нә question whe- 
ther there has been a completed contract so as to 
bind the parties to submission in writing, does nct 
rest with arbitrators Questions of fact and law, 
upon which the jurisdiction: of arbitrators depends, 
are for the Courts. A Вавнії ‘Onanpra Das x 
SAKHAMAL BANSIDHAR, 20 A. L. 4.871; 40. P.L. В, 
(A. 69; 44 А, 472 487 


Accou nt, suit on—Continuousaccount—Test— 
Cause-of action, when arises—Suit on cross.contract, 
If the items inan account are so corinected 

together that it appears the dealing is not intended 
tot terminate with one contract, but to be continuous, 
sothat one item if not paid shall be united with 
another and form one continuous demand, the whole 
together forms but one cause of action and cannot 
be divided. 

An amount due ‘ona contract and cross-contract i in 
any case, is not payable until the due date, because 
the effect of a cross-contract is to fix the liability for 
the due date. © Fims or LiLARAM  MADHAWDAS v, 
FigM ок Hussainsuoy Karima, 16 8. L. 8.207 44 


Acknowledgment of barred debt —Ím ited 
pronfise n pay: See Оохтваст Аст, в, 25 25 (4208 
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1860—XLY. 


.1872—1. See EvipENGE Аст; 


Acts—General. 


1856—XY. See HiNDU Wipow' 8 RE-MARRIAGE 
Аст. 

See PENAL борк, 

1863—XX. See RELIGIOUS ENDOWMENTS Аст, 


1865—11, See CARRIERS Аст. 
3869—IV. See Divorce Аст. 
1870—VII. See Ооовт FEES Act, 


1871—IX. See LIMITATION Act, 


1872—IX. See CONTRACT Аст. 

1877—1. See Sprcivic RELIEF Аст, 

1877 —XV. See LIMITATION Act. 

1878—VIIT. See SEA Uveroms Аст. 

1878—Xl. See Авмв Act, 

1879—X VIII. See LEGAL PRACTITIONERS Act, 

1881—V. See TIO AND ADMINISTRATION 

ст. . 

1882—11. See Trusts Аст. 

1882—IV. See TRANSFER оғ PROPERTY Аот. 

1882—V. See EASEMENTS Act. 

1882—VI. See COMPANIES Act. . 

1882—XIV. See Civi» PROCEDURE Cops, 

1887—IX. See Provincia, SMALL  ÜAUSE 
Counts Аст, ` 

1890—YIII. See GUARDIANS AND Warps Аст. 

1880—IX. See RAILWAYS Act, 

18904—1. See LAND ACQUISITION Аст. ` 

1898 —V. See ÜRIMINAL PROCEDURE бори, 

1899—11. See Stamp Аст, . 

1899—ІХ, See ARBITRATION Act, 

1907—IIL, See PROVINCIAL INSOLVENCY Аст. 

1908—V. See Crvit PRocEDURE Conr, 

1908—IX, бее Limitation Act. 

1908—XVI. See REGISTRATION Act. 

1509-11. See PRESIDENCY Towns INSOLVENCY 


от. 
See MUSSALMAN WAKE VALIDATING 


1918—VI. 

Act 
1914—III Bee CoPYRicHT Аст, . " ED 
1918-—VII. See Income Tax Аст. 


1918—1X, See INDIAN SOLDIER'S (LITIGATION) 
ACT. 


1919—X. See Excess Prorrts Doty Аст, 
1920—Ү. See PROVINCIAL INSOLVENOCY Act, 
Acts—Bengal. 
1841—ЇХ. See BENGAL ` ALLUVION .AMD* 
DinvvioN Аст. . ve. 
1870—VL See BENGAL VILLAGE Онаскірдаг 
Аст. . : 


I8B4—IIL See BANGAL MUNICIPAL ACT, 
1886—VIII. Sec BENGAL Tenancy Act. 


1010 
Acts—Bengal—concid. 
Act 1913—IIL See Ruyean PUBLIC DEMANDS 
RzcovEav Аст 
=~- 1820—IIT. See CALCUTTA RENT Act, 
Acts—Bombay. 
—— 1876—X. See Bombay REYENUE JURISDICTION 
Аст. 
= 1878—V. See BOMBAY АвкАвт Аст, 
— 1879-—V.. See BoMBAY LAND Revenus Cope? 
-—-- 1579—V1I. See BOMBAY IBRIGATION ACT. 
—— 1879—XVII. See DEKKHAN AGRICULTURISTS’ 
RELIEF Act, 
—— 1880-1. See Knorr SETTLEMENT Аст, 
——1888--1IIL See Orry оғ ВомвАү MUNICIPAL 
Аст. 
-— 1918—II See Вомвлү RENT (WAR RESTRIC- 
TIONS) Аст, 
Acts—Burma. 
—— 1876-11. See Lower Burma LAND AND 
ME. REVENUE ACT. E 
` Acts—C. P. 


1808—XI. See O. P, TENANCY Аст. 
1917—II. See О, P. LAND REVENUE ACT. 


Асіѕ--Рипјар. 


1872—1V. See Pungan Laws Аст, 
1884—-XVIII. See PuNJAs Courts Аст. 


1887— XVI. See PUNJAB TENANCY Аст. 

1887—XVII See PUNJAB LAND REVENUE ACT. 

1000—1. See PUNJAB LIMITATION (ANCESTRAL 
LAND ALIENATION} ACT. 


1905—II. See PUNJAB PREEMPTION Аст. 

1911—11, See PUNJAB MUNICIPAL ACT. 

1918—I.* See PUNJAB PRE-EMPTION Аст, 

1918—II, ' See REDEMPTION OF MORTGAGES 
(РихуАв Аст. 

1914—I. See PuN3AB Excise Act, 

1918—VI. See PUNJAB Courts Аст, 


Acts—U. Р, 
1868—l. See Осрн Estates Act. 
,1901—II. See AGRA TENANOY ACT. 
< 1916—1II. See U. P, MUNICIPALITIES Аст, 
. Regulations, ` 
Reg. 1819—II, See BENGAL Lanp REVENUE 
ASSESSMENT (RESUMED LANDBJe 


REGULATION, 

smem 1819-—-VIII. See BENGAL  PazNI Tavs 
REGULATION, 

*———— 1525—XI, See BENGAL ALLUVION AND 


DILUVION REGULATION. 
"e—a 1572—III, See SowTHAL PARGANAS SETTLE- 
MENT HEGULATION, 


Statute. 


1816—(6 & 6 Geo. V, C. 61). See Government бк 
INDIA Act, 5 


Adoptlon, асі evidence of, if necegsary. * 

* dt is not neces to produce direct evidence of 
the fact eof an adoption: where it has’ taken place 
long,since and where the adopted son has been 
treated as such by the, members of the family, and 
in public transactions every presumption will be“ 
made that every circumstance has taken place 
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(1923 
Adoption —concld, 


which is necessary to account for sugh “a state of 
things as is proved or admitted to exist. 4 
JAGANNATH -MARWARI- v, QCuanpnr Віві, 340. L. 2. 
482: 26 О. W. N. 65 3I 


Adverse possession as between co-sharers 
—Joint property—Rights of co-tenants—Possession of 
опе co-tenant, when, adverse to others. 

In order ‘to, establish adverse possession ав 
between co-sharers, there must be evidence of an 
open assertion of a hostile title by one of them to 
the knowledge of the others; mere non-participation 
in the profits by one party and exclusive occupation 
by the other is not conclusive, 

If possession may either be lawful or unlawful, 
in the absence of evidence, it must be assumed to be 
the former, 

Possession is never considered adverse, if 16 can 
be referred to a lawfal title. 

Every co-tenant has the rightto enter into and 
occupy the common property and every part theres 
of, provided that in so doing . he does not exclude his 
fellow tenants or otherwise deny to them some right 
to which they are entitled as co-tenants: and they 
on their part may safely assume, until something 
ocours of which they must take notice and which 
indicates the contrary, that the possession taken 
and held by him is held as & co-tenant; and is. in 
law the possession of all the co-tenants, and not 
adverse to any of them. 

But опе co-tenant may oust the others and set 
up an exclusive right of ownership in himself, and 
an open, notorious and hostile possession of this 
character for the statutory period will ripen into 
title as against the ca-tenants who were ousted 

In order to render the possession of ‘one co-tenant 
adverse to the others, not only must the occupancy 
be under an exclusive claim of ownership, in denial 
of the rights of the other oo-tenants, but such 
occupancy must have been made known to the other 
co-tenants, either by express notice or by such open 
and notorious acts as must have brought home to 
the other co-tenants’ knowledge of the -denial of 
their rights, i 

No comprehensive formula can be framed to test 
whether the possession of a co-tenant in.a partiou- 
lar case is adverse to the other co-tenants. But the 
evidence to show adverse possession by one co. 
tenant must be much clearer than between strangers 
to the title, and the hostile intent of the co-tenant 
in possession must be shown by unequivocal 
conduct, G JAGANNATH MARWARI v. CHANDNI BIBI, 
84 О, І, J. 482; 26 C. W. N. 66 


Joint collection of vrent— Failure to deliver 
share, whether amownis to assertion of hostile 
title, 

In cases of joint collection of rent, the failure 
of one party ta deliverto the other his share of the 
rent cannot be held to amount to an assertion of 
@dverse title or to dispossession until 10 is shown 
that the other party's title was defiritely denied. 
Pat KurpiP Sınan v. HAM SEWAK SINGH 755 
Land subject io destructive action of river— 

Diluvion and  re-jormatién—Conditions іо be 

fulfilled, 

' The duestion of the acquisition by adverse posses- 

sion of title to property which is subject ato thd 


. БА 
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Adverse possession-—concld. 
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destructive attion of ariver should be investigated 
on the basis of when diluvion commenced, and 
when re.formation took place, and the person setting 
up such a title must prove, either that he had by 
adverse possession acquired such title since the date 
of re-formation and before the commencement of 
litigation, or that he had acquired such title to the 
extinction of the title of the true owner before the 
date of the diluvion. C Jocenpra МАТН SAHA v. 
JAGADINDRA Naru Bor, 240. L. J. 143°" 170 
Mortgaged land ~ Possession, when adverse. 

Tn ease of mortgaged land there can be no ques. 
tion of adverse possession unless the party claiming 
adverse possession had come into possession not 
only against the mortgagor but also against the 
mortgagee. B Vinayak Kesuav GULVE v. BALA 
Srivrax Ніхохе, 24 Bow. L. R, 261 


Mortgagee acquiring rights of co-mortgagor— 
Knowledge of other co-mortgagor—Redemption, right 
of, extinguishment of. 

1 a mortgagee gets in the equity of redemption 
from one of two co-morigagors and claims to be 
in possession as owner to tke knowledge of the 
other co-mortgagor, the right of the oo-mortgagor 
to redeem his share will be extinguished after 
twelve years But if the co-mortgagor is not 
acquainted with the purchase of the equity of 
redemption from the other co-mortgagor, time will 
not run against bim in favour of the mortgagee who 
has purchased. В IBHRAM GULAMBUSAIN v. MoHIDDIN 
BarkU, 24 Box L. В, 287 
Agency, contract of - Custom. turning agent into 

principal outrageous — Right of re-sale — Re-sale, when 

breach of contract. 

he vendor's right of re-sale does not arise until 
the date fixed by the contract has expired. If the 
property has undoubtedly passed and the real date 
for paying the balance of purchase-money and for 
delivery of the article has not arrived the re-sale is а 
breach of contract entitling the vendee to repudiate 
the transaction, 

The suggestion thatan agent, being a medium of 
communication between two parties, without the 
` consent of his principal or without a term in his 
contract: authorising him to do so, which is the same 
thing, can turu himself into a principal and use his 
principal’s money and the advantages which he has 
obtained from his position as agent, to make a profit 
for himself, is unheard of and outrageous Such a 
custom is unreasonable, even impossible as a matter 
of law ina contract of agency А KisHort LAL v. 
Jiwan Lat, 4 U. P. L. R. (А.) 69 231 


Agra Tenancy Act (П of 1901), 
mottgage, invalid wnder— Personal covenant to pay 
mortgage-debé whether enforceable—Contract Асі 
(IX of V872), s. ^ 4, application of. 

Where'a mortgage is unenforceable, being in coun- 
travention of the provisions of the Agra Tenancy Act, 
any personal covenant entered into by the mortgagor 
and embodied in the mortgage-deed, to pay the 
‘morigage-debt in the event of the mortgage being 
held to be invalid, is alào unenforceable, as to enforce 


—. 








such an agreement would be contrary to thé rro-, 


visions of section 74 of the- Contract Act. А Har 
Prassp v. Бико Gopinp, 20 A. L, J. 818; 44 А. 456 
e 793 
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———— 8, 164 (2)—Profits, suit for—Negligence - 
of Tambardar neither alleged nor proved - Decree, 
whether to be based on gross rental or actual 
collection—Mized question of law and fact— 
Negligence— Presumption - Proof. 

In a suit for profits brought by a co-sharer againat 
a lambardar, if no negligence is alleged or proved 
against the lambardar within the meaning of section 
164.2 ofthe Agra Tenancy Act, a decree can be 
given on the actual collection and not on the gross 
rental. 

The question whether the lower Court was right 
in giving & decree on the basis of gross rentalis a 
mixed question of law and fact. 

The fact that a large portion of the demand fora 
certain year remained uncollected does not neces. 
sarily lead to the inference that the balance would 
not be recovered in subsequent years and that the 
deficit in that particular year was due tothe negli- 
gence of the Lambardar. Evidence must be given 
before such an inference can be drawn. А Jovu 
Ram v. KAUNSILLA, 20 А, L. J, 818; 4 U. P, L. R. (A.) 
160 521 
Agreement to give in adoption—Consideration— 

Annuity, promise of~Agreement, validity of. 

Where the consideration for an agreement to give 
aboy in adoption, is a promise to pay to the 
parent of the boy an annuity, such promise is 
sufficient to invalidate the agreement, B NARAYAN 
LAXMAN OHANDAVADKAR 2, GOPALRAO TRIMBAK 
CHANDAVADEAR, 24 Box. L, В. 414 о 
Alluvial accretionS—Tiile—“Gradual, slow 

and imperceptible,” meaning of —English rule, 

The recognition of title by alluvial accretion is 
largely governed by the fact that the latter is due 
to the normal action of physical forces and the 
different conditions of Indian and English rivers 
are such that what would be abnormal and almost 
miraculous in the latter is normal and common. 
place in the former. 

Even if the test of “gradual, slow and imper- 
ceptible” according to the English rule is applied 
tosuch accretions, it should be borne in mind that 
slow and imperceptible are only qualifications of 
the word ‘gradual’ and this word with: its qualifi- 
cations only defines a test reldtive to the conditions · 
to which itis applied. Р C бксвктАвү o» Stare 
TOR INDIA v. Rasa oF VIZIANAGARAM, O М L. T. 112; 
26 0. W. N. 34°; 15 L. W. 859; 42 М, L.J. 589; 20 
A. L. J, 488; 85 О. L. J. 468; 45 М, 207; (1922) M. " 
N.81 
Appeal, Civll—Appellate Court, whether can 

take cognizance of facts since institution of suit—Suit 

for declaration-— Dispossession of plaintiff during 
pendency of suit— Possession, decree for, 

An Appellate Court can take cognizance of matters 
which,may have happened after the institution of 
the suit for the purpose of nfonlding the relief that 


-a party is ertitled to, provided it is not-based on в 


new titleswhioh accrued after the aétion. 
Plaintiff, who was in possession of а dértein horse, 
brought а suit for a declaration of his title in res. 
pect of it During the peridency of thé matter in the 
Appellate Court, the plaintiff was formally ousted 
from possession of two-thirds of the house under 
an order of a Court passed in certain partition pro- 
ceedings. The Appellate Court, after the neces. 
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sary amendment in the plaint, granted the plaintiff 
a declaration in respect of the one-third of the 
house of which he was in possession and gave him 
a decree for possession in respect of the remaining 
two-thirds : Ў 


Helé, that the Appellate Court was justified, іп 


adopting .this course. ML. Tara CHAND v, ABDUL 
Aman у, E 894 


- Court Fees Act (VII of 1870), s. 7 
‚ el. (ix), Sch. I, Art. 1—‘Suit, whether excludes 
* appeal "—-Mortgage—Foreclosure and redemption 
8uits— Court-fee payable on memorandum of appeal. 








‚ Court-fees are payable not on suits or on appeals 
but Топ documents which are filed, exhibited or 
recorded'in Courts in accordance with section 6 of 
the Court Fees Aot. - $ 
- The provisions of.section 7 of the Court Fees Act 
are applicable equally to appeals as io original suits 
and the word ‘suit? in section 7 of the Act is not 
used in contradistinction to the word ‘appeal.’ 

"i A'reference to section 17 of the Court Fees Act 
shows that the word “suit” is not used in the Act in 
contradistinction to “appeal” ~ T 

* It does not, however, follow from this view of the 
law that where plaints are chargeable under clause 
(ia). of section .7 read with Art. 1 of the First 
Schedule of the -Qourt Fees Act the memoranda of 
appeal filed against decrees passed in such suits are 
invariably chargeable in the same manner. 

“A snit-may;change ita nature in appeal and though 
the -original suit may be for redemption or fore- 
clogure.there may be no question raised in appeal as 
to the. right-to- redeem or foreclose and the appeal 
may be:merely jn respect of the amount which the 
Court of first . instance has held.to be payable. In 
such а саве the suit in appeal would clearly not be в 
suit falling within, the provisions of clause (iz) of 
section 7-and . the amount or value of the subject- 
matter in. dispnte, would not be computed in accord- 
ange with ihe provisions of that clause but would 
be.a.specified sum, the Court-fee payable on which 
would be 'dd.;valorem in-accordance with the pro. 

-viiions of Art. Y of Schedule I of the Act. 
-  $..2-5uib; fpr.;redemption or foreclosure is 
dismissed, ће’ Court-fee payable by the plaintiff- 
appellant on his memorandum of appeal ought to be 
-eomputed in accordance with the provisions of 
clhuse.(i2) pf section 7 of the Court Fees Act, that 
is, according to the principal money expressed to, be 
agoured by the instrument of mortgage. 

‘Ifa suit to redeem is deoreed and the defend. 
ant-appellant merely challenges the right toredeem, 
tHe Court-fee payable on the memorandum of appeal 
-ofight alao:to be computed in accordance with the 
p ovisions of-clause (iw) of section 7 of the Court 
Fees Aot. .: 2g ic Я 

«Jf a.sujt to redeem or foreclose ig дестеєй 
аба the plaintiff ог the defendant in appeal merely 
‘challenges the-amount to be paid orrecoived with. 

- oat questioning the right-to rede8m or foreclose, the 

Court-fes payable on the memorandum of appeal 
: will.be on the subjeot-matter in dispute, that is, on 
the additional amonnt claimed о: the amount in* 
respect of which the appellant seeks to avoid 

‚ liability. . 


INDIAN ОАВЕВ, 
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Where in а foreclosure suit a decree is passed 
for a certain stm in default of payment of which 
within a бхеа time the property shall be fore. 
closed and the defendant in appeal denies the 
plaintiff’s right te foreclose on the ground that he 
is not liable to pay any portion of the sum decreed, 
the Oourt-fee payable on the memorandum of appeal 
ought to be oglonlated ad valorem on the subject. 
matter in dispute according to Art. of Schedule I, 
that is, on the amount of the decree the payment of 
which the defendant by his appeal seeks to avoid. 

Where a decree is passed for redemption 
on payment of a certain sum and in appeal the 
defendant not only denies the plaintiff’s right to 
redeem but in the alternative claims that if he be 
entitled to redeem he can do во only on payment 
of a larger sum than that fixed by the Court of 
first instance, the Court-fee ought to be paid on the 
relief which is liable to pay the higher fee; on the 
former the fee would be computed in accordance 
with the provisions of clause (iz) of section 7 read 
with Art 1 of Schedule I andon the latter the 
Court-fee would be ad valorem on the difference - 
between the amount found due by the lower: ourt 
and that claimed by the appellant. О Sanear 
BaxuHsH SINGH v, КАТАТ DispEo ВАЕНВН Bison, 26 
О. C. 80 





Finding of fact—Appellate Court, 
duty of. . 

Although & Court of Appeal ought not to differ 
from & Trial Court on a finding of fact in the 
absence of strong and weighty reasons for doing so, 
yet it has certain responsibilities, and in a proper 
case it will examine the evidence with a view to 
seeing whether ludge of the Trial Court in giving 
judgment has not misdirected himself, Pat 
ORANDRAMA KUER v, HAMGAYAN 57 
— - Ground not taken in memorandum 

of appeal, whether, and when permissible. 

Although an appellant may, with the permission 
of the Court, be heard on grounds not taken in the 
memorandum of appeal, this should ordinarily not 
be allowed after the period of limitation for appeal 
has expired. L Jiwan Sman v. Fares Вів, 3 L. L., 
J. 165 








insufficiently stamped—Mistake— 
Court, when will not extend time to pay proper fee. 
See Сосвт-РЕЕ 13 





— ——— Memorandum not stamped even 

according to appellant's own valuation —Ecteneion 
of time— Poverty and ignorance of law— Rejection of 
plaint—Decree—Appeal- Court-fee. 

The plaint in & suit for possession of land, assessed 
to fluctuating land revenue was rejected on nd 
January :9.7 on the groun? that the plaintiff, who 
had paid (court-fee cn ten times the, land revenue, 
failed to pay Court-fee оп the market value of the 


Лепа within: the period allowed by the Court, An 


appeal against the order of rejection was preferred 


‚оп 2lat March 1917 on a. stamp of Bs. 2, The 


memorandum of appeal was returned as insufüciently 
stamped but it was re-filed without making geod the 
deficiency. On 7th ‘une 1917 Court-fee was paid on 
ten times the land revenue and at the hearing the 
appellant’s poverty and ignorance of law were 
invoked as grounds of failure to make up the 


deficiency: " Е 


t4 
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Held, (1) that no valid memorandum of appeal 
was presented within the period, of limitation pre- 
scribed for the appeal inasmuch as the appellant 
had not paid Court-fee even on ten times the land 
revenue which was his own valuation of his claim; 

(2) that the pleas of poverty and ignorance of 
Jaw were not well-founded .as it was the appellant’s 
duty to pay the fee at least on the valuation which 
he had himself placed проп his claim. 

An order rejecting а plaintfor non-payment of 
deficient Court-fee, amounts бо љ decree, and a 
memorandam of appeal from such order must bear 
anad valorem stamp. L Saanu v. Влкв, з 1.4. 
237 ссі 


— 
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Memorandum of appeal dismissed 
for deficiency of Court.fee— Appellate — Court's 
order, if appealable—Court-fee payable on memo- 
randum of first appeal. See Civit PROCEDURE CODE, 








s. 14% 225 

, memorandum of, registered— 
Rejection—Dismissal. See Сүр PROCEDURE CODE, 
8. 144 225 








‘Party not aggrieved, whether can 


appeal 

Plaintif’s father deposited a certain sum with 
a Bank inthe joint names of himself and one D. 
payable to ‘either or'survivor. He subsequently 
made a Will devising his property of every descrip- 
tion to the plaintiff and died before the period of the 
deposit had expired Plaintiff obtained Probate of 
the Will and sued the Bank and D. for a declaration 
that the deposit belonged exclusively to the 
deceased and that the plaintiff was entitled to 
receive it on maturity as the executor of the deceased. 
D. did not appear, but the Hank resisted the suit. 
The suit was eventually decreed The Bank appealed 
impleading D .also as a respondent to the appeal. 

Held, that the Kank had no locus stands to prefer 
the appeal, inasmuch as its position was'merely that 
of a stake-holder and it was nob in any way pre- 
judioed by the deoree passed in favour of the 
plaintif- L ALLARABAD Bang, LTD, DELHI 4 
Mss. LENA MACDONALD OF DELHI 





e 
RELIEF Act, 8 42 
- Finding of fact 

A’ finding that time is or is not of the essence of 
a contract is a finding of fact and cannot be assailed 
in second appeal Fazat ILANI v. IMPRRIALe 
OnzuicAn Co, DELEI 57 
—— Finding of fact— Erroneous finding 

based on evidence—Finding, «whether may be con- 

sidered as no finding qn fact —High Court, power of, 
` to interfere, 

The High Court will not, in second appeal, inter- 
fere with an erroneous finding of fact arrived at by 
an Appéllate Court, if that Court had before it evi- 
dence in support of the finding Nor can the finding 
in such a case be looked upon as amounting to no 
finding at all L BHAGWAN sixGH v. NiBAYJAN 
Sines, 3 L. 1, Ј. 409 435 
= Finding of fact— Erroneous view of 

law— Finding inconsistent with facts established — 

High Court, powenof, to sntarfere 
Where the finding of эп Appellate Court proceeds 
upon an erroneous view of the law, and ig indonaist- 
+ eat, with. ihe facis accepted by that Court as 
* 


132 
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; Second. Finding of fact. See SPECIFIGO 
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established, the High Court will interfere to’ set 
aside the finding. A Sapar SINGE v. BALIK НАМ 
8іхсн, 20 A L, J. 478; 4 U. P. U. R. (A.) 92 o7 


Finding of fact—Pedigroe, finding 








as to 

A finding of fact, such аз & pedigree set up by the 
plaintiff which is based on evidence, cannot be 
challenged in second appeal. О Niamat Amv. 
AsHig Aur, 9 О. L. J. 127 803 


Finding of fact, when will be inter- 
fered with— Parties, duty of. 

A finding of fact cannot be interfered with in 
second appeal, unless it can be shown that there 
was no evidence to support it If either of the 
parties raise the point that there is no evidence 
to justify the finding, it is their duty to place that 
evidence on the record, to enable the Court of 
second appeal to decide the question, and not 
merely to rely upon certain references thereto in 
the judgments of the lower Courts. Pat ома 

9 








ү. М.о EKLAL JEA, } P, L. T. 3F6 
Finding of ownership-—Finding of 








fact 

A finding that a certain person ia or is not the 
owner of a certain property isa finding of fact and 
cannot be assailed in second appeal ABDUL 
Razzag v. MuHAMMAD Hassam, О L Ј. 181 7 7 
Hindu joint family Question of 

jointness— Question of fact, when 

A decision whether persons form a Hindu joint 
family or not is ordinarily a question of fact, when 
the correct legal principles on which the point 
should be decided have been appreciated, and ag 
such cannot be assailed in second appeal, LL. Maya 
WANTI V isgar SINGH, 4 L. 1, Ј. 552 769 
e - , memorandum of, unaccompanied 

by First Court's judgment—: resentation, validity 

of. Bee Civit Procepurs Оорк, О, XLII, as 














AMENDED BY Hick COURT 670 
Misreading of  evidence— Miscon- 
struction of document not relating to title—Point 


oj Law. 

‘The misreading ог misconstruction of documents, 
not documents of title, is not a point of law which 
would justify interference in second appeal Fat 
MAHABIR MISSER v sso KUER 425 
New point. 

A point in respect of which no issue was framed 
in the ‘rial f ourt, and which was not argued in the 
first Appellate Court, cannot be raised in second 


appeal © NAYAJAN ALL v. MIDNAPORE ZAMINDARY 
Co. LTD. 1 








~~~ Point not raised in first appeal— 
Abandonment. See (IVIL PROCEDURE ODE, S. *1 


656 








Question of law, new, 

A new point can be raised for the first time in 
second appeal provided it is purely a question of 
lew which arises, out of the findings of the Courts 
below and is not affected by any facts outside those 
findings. “Diwan Снахр v. Бізнин Das, 2 Lled. 
255 8 "LL . 919 
Appellate Court—Admission of document, 

objection to —Objection not raised before Trial Ооцті 

—Evidence Act (I of 9572), в. 6$— Document 

admitted as secondary evidence by Trial Court— 
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A ppellate Court—conold. 


Appellate Court, whether may question its admissi- 

bility. 

When a copy of a document has been admitted 
in the Court of first instance without any objec- 
tion, the Appellate Court is not entitled to allow 
any objection to be taken to its admissibility at 
the appellate stage. 

Where a document is admitted as secondary 
evidence by the Trial ourt, that is to say, it is 
admitted as being a true copy, it is notonen to an 
Appellate Court to consider whetker in fact the 
provisions of section 63 of the Evidence Act were 
complied with or not when it was admitted and 
the Oourt is not entitled to take evidence offered 
to prove that the document is not a true copy 
of the original Pat FAxnocHAw  MissRA v. 
THanINATH Missra, 3 P. L. Т. 397 628 


‚ judgment of, based on inaccuracies —High 
Court, power of, ї0 set aside~-Arbitration— Revision 
— High Court, when, will interfere. 

The judgment of an Appellate Court which is 
based entirely upon inaccuracies or misunderstand- 
ings is vitiated thereby; and cannot be upheld 
by the High Court: nnd although the 
High Court is reluctant to interfere on revision in 
arbitration cases, it will nevertheless do so in the 
event of such gross and material irregularities. LL 
Kesak Mar-SuawkAR Das v. HUKAM CHAND-BADRI 
Матн, 2 L. 1, 1. 681; 69 Р, L. В, 1922 262 


Appropriation of payments- Contract 
Act (IX of 187. ), ss. 59,6'—Appropriation towards 
principal or interest- Civil Procedure Code (Act V 
of 1908), s, 5°, О. XL, r. i— Mortgage-decree— 
Decree-holder entitled to sell property—Recetver, 
whether can be appointed 
Tn the absence of an agreement to the contrary, 

payments made in satisfaction of a decree should 

be appropriated first towards the interest and the 
balance, if any, should be credited towards the 
principal. ` : 

Where under a mortgage decree the mortgagee 
is entitled to sell the mmtgage property, a € ourb 
should noi, on the application of the judgment- 
debtor, appoint .a Receiver under Order XL, rule !, 
Civil Frocedure ( ode. 

Section А of the Civil Procedure Code merely 
, prescribes the mode in which a decree-holder may 
seek execution of his decree and does not give the 
judgment-debtor a right to apply for the appoint- 
ment of a Receiver. Pat MOKHTAR AHMAD v. ! IBI 
`Валнімохківа Bxouw, (1922) Рат, 66 606 


.Approver, statement of, as іо his accomplices— 

4 Qorroboration, necessity of—Corroborative statement 
made after long delay, reliability of. 

* The statement of an approver as to who were his 

accomplices must be corroborated by reliable 





evidence before it can form $he basis of a conviction? > 


Where the. corroboration offered is the statement 
of two men who apparently knew something aout 
the, aatter-from the very beginning but refused to 
make any statemerf until the thirdeday of the 
Folice investigation, the statement must be regarded 
with suspicion and as not sufficient corroboration. 
+L Fatra v, EMPEROR, 2 1%. L. J. 26, 28 UR. 1. J. 476 

; 828 
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Arbitra tlon—Private award--Absence of one of 
several arbitrators, if makes award invalid = Waiver 
отті Procedure Code (Act V of 1808), Sch. П, 
para. 0, . 

Arbitrators must bs present during the whole of 
the proceedings and deliberations but it is open ‘to 
the parties to waive the absence of one of the 
several arbitrators “Therefore an award signed by 
an arbitrator, who was present one day only for a 
short time and did not hear the evidence or take 
partin the deliberations ofthe remaining arbitra- 
tors, is not invalid, if the irregularity is waived. C 
Rama NATH А ISRA v. RAMBANJAN MISRA 856 


Arbitration Act (IX of 1899)—Contract 
' Act (1X of 1872), з. 83—Contingent contract— 
Uncertain future event. See АссЕрРтАХОЕ . 487 


Arms Act (XI of 1378), s. 19—Marriage 
procession ~- Public assemblage — Carrying gun 
without license — Offence. 

' Accused was convicted under section 19 of the 

Arms Act for cari ying а gun in а mar_iage procession. 

Under the terms of the license, the licensee was 

forbidden to take the gun to a public assemblage, and 

it was contended that a marriage procession was not 
such an assemblage: 

Held, that the conviction was justified, as the 
marriage procession was a public assemblage, be- 
cause the moment ‘such a proces-ion emerges from 
private premises and goes down the public street, 
it is open to the public to join the procession, 
and the procession becomes a public assemblage. 
kö KALYANCHAND GOPALCHAND v, EMPEROR, 24 Bom, 
L. R. 487: 8 Cr, L, J, 460 72? 
Award without intervention of Court during 

pendency of litigation, whether can be recorded: 

as adjustment. See С. гу, PROCEDURE CODE, S 3 

О. ХХНІ1, в 8 123 
Baani contract-—Ageut, if entitled -to be 

recouped for loss incurred on behal) of principal — 

Commussicn agent-- Onus probandi. Я 

An agent is not entitled to be recouped for loss 
incurred by him on behalf of the principalin a 
badni wagering) contract. 

A commissicn agent often enters into transactions 
on his own account and the onus lies оп him to 
prove thatin a particular transaction he acted as 
agent and notas principal L Firm Suis Lar-BAw 
Lat v Firn HARI HAM-UHHADAMI Lab 952 
Batwara partition—Pakasht lands—Co- 


© sharer in possession before partition—ln partition 


lands allotted to another co-sharer - Co-hharer in 

possession, whether entitled to remain in possession. 

e Іа а] cases of a batwara partition between co- 
proprietors, if the lands are merely the bakasht lands 
of the landlords before the partition, then, in the 
absence of any special arrangement come to between 
the landlords themselves at the time of the batwara, 
none of them has the right to dispute the possession 
of those into whose takhía the particular lands in 
question fall The only exceptions are those which 
aregcreated by law either under the Bengal Tenancy 
Act or under some other provision of law:whereby a 
tenancy interest or possibly some other interest in 
land is acquired. : 

‘here is no law which provides that merely 
because a co-sharer has beeu in possession of bakasht 
lands, betonging to himself and‘ his co-sharers, he 
is, therefore, entitled after a, Collectorate), partétion * 

e 
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to remain if possession of those lands when they 
are allotted to the takhta of one of his co-sharers 
Pat'QvawuppiN Kuan v. RAMYAD біхон, ЗР. L. T. 


419 530 


Benami-Registered partition. deed —Co.sharers— 
Burden of proof — Limitatioh and adverse possession 
— Limitation Act (IX of 1908), Sch I, Arts 147, 144, 
The burden of proving that the grant of a share 

to'a person by a ‘registered partition-deed was 

benami for another lies on the person alleging it. 

To prove dispossession and adverse possession 
against such person clothed with all the insignia 
of beneficial ownership, very strong and reliable evi- 
dence should be required. Limitation against a co- 
sharer does not begin to run until his title is openly 
denied. Р C Aras Ar: Kuan v. Манмор ALI 

Kuan, 20 A. 1. 7. 645: 85 0. L.J, 054, a3 M L J. 

104; 31 M. L, Т. 91; 24 Box. L. В, 951 444 


Benamidar—Suit for recovery of possession 
A benamidar can maintain a suit for recovery of 
possession © MAFIZUDDIN v, MOHAMMAD JSLAM 


4 
Bengal АПиміоп and Diluvion Act 
(AX of 1847), S. G— Land revenue, assessment 
of— Churs and islanis formed in rivers after Per. 
manent Settlement— Bengal Land itevenue Assessment 
(Resumed Lands) Regulation (11 of *1v), ss. 8, 31. 


All churs and islands in rivers flowing through, or’ 


opposite to, lands belonging to the zemindaris in 
Bengal which have been formed since the Decennial 
Settlements ‘made permanent by Begulation 1 of 
1798 are liable to assessment under the Bengal 
Alluvion and Diluvion Act 

The intention and effect of Act IX of "£47 was 
merely to alter the machinery by which lands gained 
from the sea orrivers by alluvion or dereliction 
were to be assessed, and not to subject to assessment 
any lands which would not have been ‘liable thereto 
under the law in force atthe time when the Act 
was passed and, accordingly, a question raised as to 
the assessability of churs must be determined by 
reference to t.e pre-existing law and particularly 
to Regulation 1] of 1839 : 

The effect of Regulation TI of 1819 is to declare 
that all churs newly formed since the Decennial 
Settlement, though upon а river-bed which is 
recognised as the property of the owner of an estate, 
are to be treated as land gained since the Settlement 
and consequently unsettled at the time ‘This 
express provision cannot be excluded merely by 
showingf that the river-bed from which the chars 
have been thrown up was, at the date of Settlement, 
the property of the zemindar and that the Settle- 
ment was imposed upon the zemindari as a whole. 
The ownershipof the bed may determine the pro- 
prietary rights in the churs; but property is one 
thing and assessability is another. The kegulation 
declares in terms that new churs are to be included 
in the category of unset led lands, and contains 
no exception for churs formed upon a river-bed 
belonging to a settled estate. 

The express provisions im section 3! of the same 
Regulation (11 of 18 9» that waste land shall not be 
the subject of an additional assessment whtn 
brought into cultivation, when contrasted with the 
provisions 9f geotion З of the same Regulation as to 
д e 
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newly formed churs and islands, affords further 
support to the view that the Legislatura intended to 
put such churs upon a different footing from the 
waste lands and to make them liable to assessment. 

A river-bed cannot be treated as waste land so as 
о боље within the protection of section 3! of 
Regulation 11 of 1819. P C Secretary or STATE 
FOR ĪNDIA v MAHARAJA OF BURDWAN, 3o C. L. J. 92; 
43M. L. J. 61; 4U, P. L. B, (Р, C.) 1; 26 C. W. N. 
619; 49 C. 103 835 


Bengal Alluvion and Diluvion Re- 
gulation (XI of 1325), S. 4, applic- 
ability of to Madras. 

Quare Whether the law аз to accretions pro- 
mulgated in the Bengal Alluvion and Diluvion 
Regulation coincides with the law as to accretions in 
the Presidency of Madras or elsewhere in India, 
P. С. Secretary ок Stat ков INDIA v BAJA OF 
ViziamNAGaRAM, 8) M. L T. 112; 26 C. W.N 84% 
15 L. W. 88% 42 M Т, Г. 589; 20 A. L. J, 438; 86 
С.І. J. 463; 45 М. 27; (1922 M. W М. 8l { 


S. 4, interpretation and application of — 
River-bed property of landlord — Accretion —Landlord 
and tenant, rights of. 

Held, by the Full Bench :—Clause ! of section 4 of 
Bengal Regulation XT of !8 5 applies whether the 
river, out of the bed of which accretions have 
been formed, is the private property of an indi. 
vidual or the property of the Crown 

Per Dawson Miller, C J —The section applies in 
all cases where the tenant claims, as an increment 
to his tenure, lands gained by gr:dual accession 
from the recess of theriver, the property of his 
landlord, and, except in the case of a claim by 
the superior landlord, the section is not confined 
to lands which are the property of the State. 

(Janse of section + applies both to the case of 
a superior landlord, who holds from the ‘rown, 
and to tne case of the holder of a subordinate 
estate or tenure holding from a landlord inter- 
mediate between himself and the Crown, and to 
be limited in each case to accretions from the. 
lands of the person from w:om he holds and to 
whom revenue in the one case and rent in the 
other is payable In the case of a superior land. 
lord? the person from whom he holds is the ( rown 
and no one else In such а case it ік only where 
tre Crown iy the proprietor of the accreted landa that 
thesection comes into cprration. To permit a land. 
lord to acquirein this manner a proprietary right in 
the land of his neighbour with wh: m he has no re- 
lationship such as that of а tenant to his landlord, 
would be going outside the scope and intention of the 
section aud permitting what, in effect, would be 
confiscgtion of another man's Jand. 'ihis consider. 
ation, however, does not apply where the claim 
із by a tenant agaitst the lind of his landlord, 
a claim which byethe proviso to the first clause 
of the section is mired to a right*of propery 
similar to that possessed by the tenant in the 
tenure to which the land may become annexed 
and which, by the same proviso, Barries with it 
the liability to pay an increase of rent 

Рег Mullick, J The tegulation does not provide 
for islende ir a large and navigable river the bed , 
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of which is the property of an individual or those 
in a small and shallow river the bed of which is 
not the property of an individual, 


As for proprietary rights in accretions, clause 4 
read with clause i provides for a small and shalbw 
river the bed of which belongs to an individual, 
and clause l for a large and navigable river the 
bed of which does not belong to an individual. 
There is no, provision for a large and navigable 
river of which the bed is private property. 

With regard to the rights of tenure-holdera and 
raiyats, clause ' deals with rivers of all classes 
and is subject to no words of limitation or res- 
triction, Therefore, an accretion thrown up along 
the frontage of a ratyati holding on the bank of 
any river the bed of which belongs to his land- 
lord would be an increase to the holding and 
would be held as such. 


' The Regulation is not exhaustive. It ів subject 
to the rules of, equity and justice А 
In India the presumption is that the bed of a 


. large and пау "Ме river belongs to Government, 


which occupies here a position which is funda- 
mentally different to that which it occupies in 
England. Here Government is the owner of the 
soil of the country and has all the rights of a 
proprietor. The bed of a navigable river is not 
the public domain in the same full sense as in 
а country where all land whioh is not private 
property vests in the publicand is held by Govern- 
ment as a mere trustee If in these circum- 
stances ib is not mequitable to give the adjacent 
proprietor and raiyat land which has accreted out 
of the river-bed and'is the property of another, 
why should it be inequitable to give a raiyat an 
interest in a river-bed belonging to his landlord 
which has accreted to his holding and for which 
he will pay rent In both olass of rivers the pro- 
prietor will pay Government revenue for the accre- 
tion, and compensate himself by taking rent from 
his tenants. ‘There is no question of any confisca- 
tion or taking away. 

‘The ordinary rule of conveyancing is that a 
grant or lease of land abutting on a river by а 
person who is in a position to part with the goil 
is presumed to pass half the adjacent bed of the 
river without any reference to the instrument of 


. grant: even where there is no grant the lessee or 


tenant is entitled to claim the benefit of the pfe- 
sumption. In the absence of contract or proof 
of a re-formation in situ, au occupancy ratyat in 
India would also be entitled to claim the benefit of 
this presumption 

Per Jwala Prasad, J—Clause 1 of section 4 is a 
general one and applies toall kinds of river’, and 
lays down the principle upon which the rights to 
ihe lands thus gained should be determined, : 

Though the primary object of tHe ttegulation was 
to provide rulés for determining edisputes between 
the riparian proprietors, yet it has, as a matter 
of fact, dealt with the rights not only of pro- 
prietors but also of subordinate tenures. Jn fact, 


the Kegulation seema'to deal with disputes of all ' 


kinds, as is expressly declared Љу clause ffth of 
геол 4, It applies not only to disputes betweon 
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the riparian proprietors but also to cases where 
no riparian proprietor is concerned and the dispute 
is between the proprietor and his tenant on the 
same side of the river. Pat Кнові Manton v, 
Lacami Das, 3 P. Т 513 64 


Beng;l Land Revenue Assessment 
(-esumed Lands) Regulation (II 
of 1819), SS. 3,31. See BENGAL ALLUVION 
AND DiLUVION Act,s.6 > А .83 


Bengal Municipal Act (III of 1884), 
S. 101, proviso —"Machinery," meaning of— 
Water Reservoir and its supporting structure, whether 
"machinery", 

The word "machinery" in the proviso to section 
101 of the Bengal Municipal Act when used in 
ordinary language, prime facie, means some mechani- 
cal contrivances which ty themselves or in com- 
bination with oue or more other mechanical contriv- 
ances by the combined movement and interde. 
pendent operation of their respective parts generate 
power or evoke, modify, apply or direct natural 
forces with the object in each case of effecting so 
definite and specific a result. - 

But the determination in a given case of what is 
or is not "machinery" must to в large extent 
depend upon the special facts of the case, 

A balancing tank into which water ıs pumped for: 
distribution inthe water mains‘of a Municipality 
together with the supporting structure of such tank 
isnot ‘machinery’  C CORPORATION or CancurTA 
v. (HAIRMAN OF THE ÜossiPORE AND CHITPORE 
MUNICIPALITY, 15 L. W. 263; 26 О. W.N. 761; 49 О, 
390 ^. 926 


Bengal Patni Taluks Regulation 
(Viu of 1819), S. 1 I—Khudkast raiyat-- 
Ejectment. N 
Under section 11, Third, Bengal Regulation, VILI 

of 1819, а khudkast raiyat is protected from ejection 

from the holding including the part һө, uses for 
residential purposes as well as the waste land and 
the land he cultivates. 

A tenant who is found to have been in khas 
possession of the culturable portion of a holdiug by 
cultivating the same through labourers and is also 
found to have taken a lease of the land and built 
his bari on & part of it about 40 years ago, isa 
khudkast ratyat within the meaning of section 11 
of the Regulation. © KRISHNA PRAMADA DASI v. 
Блан BEHARI Das о 
Bengal Public Demands Recovery 

Act (lil of 1913s. See Сохтваст Аст, 1572, 

s 70 : & 

Bengal Tenancy Act (VIII of 1885), 
—Transfer of Property Act (IV of 1882)—Under. 
tenancy — Ejectment— Law applicable. 

Where it is established that the jama of an under. 
tenancy, from its inception, contained agricultural. 
as well as homestead land, a suit to eject the 
under-tenant is governed by the provisions of the 
Bengab Tenancy Act, and not by those of the 
*'Trapsfer of Property, Act ; 

“here the terms upon which a tenancy was 
created ovnnob be proved by direct evidenos, the 
subsequent conduct of the parties шу be considered 


ste 
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with a view to determine the nature of the tenancy. 
C ABRHAIPADA SIRCAR v. ATOR Роме ' 66 


SS. 7,52, 105 —Claim for excess rent 
for excess area. — Question of enhancement. of rent, if 
can be taken wp. А ` 
Where in Settlement proceedings under seotion 

105 of the Bengal Tenancy’ Act, a landlord applies 
for excess rent for excess area as also for enhancement 
of rent but abandons his claim to tHe latter claim 
and the question of the enhancement of rent is not 
gone into and only a decree for excess rent for excess 
area is passed, it is not open to the Special Judge 
on appeal to decree an enhancement of rent on the 
principles of section 7 of the Act. Having regard to 
the provisions of section 62 of the Act the Special 
Judge should only confine himself to the question 
of fair and equitable rent C Ram BENU Вот v, 

. MIDNAPUR ZaMINDARY Oo, Lrp. 1001 





S. 29—“Specially," meaning of-—Appli- 
‚ eability of section. 

The word “specially,” as used in section 29 of 
the Bengal Tenancy Act, has no reference to the 
quantum of the reduction of rent allowed for the 
consideration there mentioned, but merely requires 
that owing to special circumstances, viz., the agree- 
ment to cultivate а particular crop, the rent is 
ower than it otherwise would have been Mere proof 
that the rent was a low rent would ‘not be sufficient 
to comply ‘with the section unless it were also 
proved that the low rate was arrived at in con- 
sideration of cultivating a partivular crop. But once 
it is proved that this is the case, then the actual 
amount whereby the rent is reduced below what it 
otherwise would have been if no such obligation 
had existed is not a matter to be taken into 'con- 
sideration in deciding whether the proviso has been 
complied with. · 

Section 29;0f the Bengal Tenancy Act has no 
application to an increase in the amount of rent by 
reason of-an increase in the area, it applies only 
to an increase in the rate of rent. Pat GRANT, 
W. M, v. EKDAL Jua, 8 P. L. Т. 336 49 


— S. 50 (1), (2), applicability of ~“ Per- 
manent settlement," meaning of —Preswmption under 

в. 50 (2). 

То ed the advantage of section 50 .of the Bengal 
Tenancy Act, it must be shown that the rate of rent 
has not been changed from the time of the Perma- 
nent Settlement of 1793, | 

The words "Permanent Settlement" in section 50 
(1, and i2 of the Bengal Tenancy Act refer to the 
Permanent Settlement of 1795, and not to any other 
Settlement when the land itself was permanently 
settled, 

` Even if £ case does not come within section 60 
of the Bengal Tenancy .Act, the fact that uniform 
rent has been paid for a period of 20 years, may 
crate a presumption in favour of the tenure-holder 
that the rate of his rent has not been changed 
from the time of the Permanent Settlement of 1731. 
C OswaxwMaxDAn v RADHIKA Монач Roy. 294 
- S, 50 42) -Enhancement of rent — 
Presumption under s. ^0 42; —Unuora rite*of rent— 
Tenant claiming benefit of presumption —Prodf, 
naturg of. 

е 
. 5 . 
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To entitle a tenant to the benefit of the 
presumption under sub-section (2; of section 
50 of, the Bengal Tenancy Act, the tenant 
is not required to establish actual. payment 
of rent during the twenty years at a 
uniform rate; he has to establish that he and his 
predecessors-in-interest have held at a rent or rate 
of,rent which has not been changed during the 
twenty years immediately before the suit or proceed- 
ing: for a person may hold as a tenant, even though 
he does not actually pay the rent agreed upon to 
his landlord. 

Tt has not been, and, cannot be, maintained 
that the omission to pay on behalf of the ‘tenant 
oc refusal to receive rent on the part of the land. 
lord causes а cessation of the tenancy. 

À tenant paid rent at a certain rate which was 
uniform from 1845 to 1897, since when there was no 
actual payment of rent: the landlord attempted to 
enhance the rent but the tenant did not accede to 
tke demand and no proceeding was instituted 
in Court for alteration of the rent. In 1915 the 
tenant was recorded in the Record of Rights as anu 
Occupancy raiyat, whereupon the landlord instituted 
the present proceeding for enhancement of rent on 
the ground that the prevailing rent was higher than 
that paid by the tenant: 

. Held, that asthe rent which wasin operation in 1897 
was in operation from 1-97 бо 19:6, in other words, 
as the rent at which the tenant had held during the 
twenty years immediately before the institution of the 
proceeding had .been ata uniform rato, he was en- 
titled to the presumption mentioned in sub-section 
(2: of section 60 of the Bengal Tenancy. Act. C 
Montini Kanta Sana о, Preo Nata Neoey, 35 О. L. 
J. 809 381 


S. 86 (b)—Tenant, if can surrender 
after he had transferred his interest— Mortgage 
' by tenant- Subsequent ‘surrender in favour of 
landlord, how far operative—Surrender, if wholly 
invaiid—Surrender, whether assignment. See 
SURRENDER SI 


S. IOS V, inference under, if can be drawn 
from khasra papers. 

An inference under section 103A of the Bengal 
Tenancy Act can only be drawn from the finally 
published Record of Hights, and not from the material 

‘hasra papers upon which the finally published 
Record of Rights is founded. С ALTA? Ari 
CHOUDHURY v. JARINA BIBI 871 
ss. 1038, 104H, 104G, 
* Part Il, chapter X—Rent, settlement. of— 

Record of Rights, entry in, conclusive, 

When a settlement of rent has been made under 
Part [1 of Chapter X of the Bengal l'enancy Act no 
evidence is admissible to prove that rent is payable 
ata rate different from that entered in the rent-roll, 

Hntries in a Record of Rights are conclusive, 
unless altered by means of a suit instituted under 
section 104-H, sub-section (2) within six months from 
the date of the* certificate of final publication of the 
Record of Rights, or if an appeal hes been pregented 
toa Revenue Authority under section 404 G., then 
within six months from the date of the disposal of 
such appeal. + PRATAP ÜHANPRA JANA v, SECRETARY 
OF Srate ғов INDIA, 35 0, L, J, 304 375 
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S, 103=8 (3)—Record of Rightis— 
Presumption as to correctness—Burden of proof. 
Under the provisions of section 103-B 18) of the 

Bengal Tenancy Act the entries in a finally published 

Record of Rights must be presumed to be correct 

until proved by evidence to be incorrect, and the 

burden of proof lies prima facie on the person secking 
to establish their incorrectness But the questién 
on whom the initial onus lies loses its importance 
and becomes immaterial when each of ihe contest- 
ing parties adduces evidence in support of his case, 
C Jocenpra Natu Sawa v, Jacapinpra Nats Boy, 
84 0. L. J. 133 


ss. 105, 109-~Matter neither raised nor 
decided in proceedings for settlement of rent— 

Jurisdiction of Civil Court—Res judicata. 

When a matter has been neither raised nor 
decided in proceedings for settlement of rent under 
section U. read with section IOGA of the Bengal 
Tenancy Act, the jurisdiction of a Civil Court to 
decide that matter is not barred constructively 
under section 309 of the Act on the analogy of 
the doctrine of constructive res judicata as laid 
down in section 11 of the Civil Procedure Code, 
Pat Кхзно Prasan SixcH v, Внасмат SARAN 
PANDE 











5. 106—Suit for enhancement of rent— 
Rent fired ре" drone without reference to area— 
Vendee of tenancy rights, position of 
Where the rate of rent is not fixed at the inception 

of the tenancy with reference to any particular area 
put is fixed per drone of the arable lard and the 
tenant agrees to pay this rent so long as the lands 
are nob méasured, the landlord is entitled to claim, 
according'to the agreement, enhanced rent for the 
area which the tenant is found to possess, at the time 
of the suit. : 

Where & person purchases a tenancy, executes & 
kabuliyatin respect of it, which simply ‘mentions 
the fact of the purchase, and prays that his name 
may be entered in the landlord's register in 
place of the last tenant, it does not amount 
to the creation of a new "tenanoy but isa mere 
recognition of the original tenancy, as held by the 
transferor © © Joy ‘ HANDRA ОНАКВАВОВТТҮ v. 
Suisut Kumar Авом CHANDRA SINHA 241 
S, 109, applicalion of—Defence to suit or 

application, whether barred, 

Section 109 of the Bengal Tenancy Aot bars tho 
entertainment of an application or a suit in respect 
of any matter which is or has been the subject of a, 
proceeding under sections 10^ to 108 of the Act, and 
not the entertainment of a defence to an application 
ora suit, A» BRAJENDRA NARAIN v, Karim, 200, W. 
N. 758 813 

Sch. ПІ, Art. 6, application of—- 

Essential conditions for application of Article — gale 

of portion of occupancy holding in emecution" of 

money-decree— Decree-holder not landlord,  , 

It is essential for the application of Art. 6, 
Schedule ІП to the Bengal Tenanoy Act that 
ahe deeree must be obtained in a sutt between the 
&ndlord and tenant, and that the provisions of the 
Bengal Tenancy Act must be applicable to them. 

А. decree-holder who is' not the landlord can, 
against the will of tho judgment-debtor and with- 
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out the, express consent of the landlord," cause a’ 
portion of his judgment-debtor's occupancy holding’ 
to be sold in execution of a money-decree even where 
there is no local custom of transferability Pat 
RacnuNaATH SAHAY v. OHowa Manton, ЗР. L, T. 625 
7 : 852 
Sch. ПІ, Art. G—Suit fo: declaration 
and rent—Reni-decree— Execution 
A suit for a declaration that the landlord is entitl- 
ей toa nakdi rent and for a decree for rent is a suit 
for rent in the strictest meaning of the term, and 
Art. 6 of Schedule IiI of the Bengal Tenancy Aot 
is not inapplicable to the execution of a rent-decree 
obtained in such a suit simply because the landlord 
had asked for a wholly unnecessary declaration, 
Pat Darcan Mian v. Manco Kuss, ó P. L, T. 663 


869, 

Bengal Village Chauki^*a-1 Act (Vi 
of 1870), S. 51. See CAAUKIDARI CHAKRAN ` 
LANDS 430 


Bombay Abkari Act (V of 1378), 
Ss. 6, 7—Euscise Department, appointment oj. 
subordinate officera io—Appointment whether at 
will and pleasure of Government—Dismissal, power 
of, restricted, 

The appointment of a subordinate officer to the 
Bombay Excise Department is made under section 6 
of the Bombay Abkari Act by the Commissioner of 
Excise under delegated powers from the Government, 
and section 7 of the Act places a restriction on tie 
power of the Commissioner to dismiss such an officer, 
Consequently an officer appointed by the Commis- 
sioner doos not hold office at the will and pleasure of 
the Government, and before he can be diemissed the 
provisions of section 7 must be strictly complied 
with 0% DiNsHAW J JavERX v SECRETARY oF STATE 
гов INDIA, 24 Box, L. R. 210 2a0 


Bombay Irrigation Act (VII of 
1879), S. 35—Loss due to interruption of. 
supply of water—Suit for compensation — Civil 
Court, jurisdiction оў. ` 
А Civil ourí has no jurisdiction to entertain a 

suit against Government for compensation for loss 

alleged to have arisen: out of interruption to the 
supply of water to land by the Irrigation Depart- 
ment, ав the remedy for such a loss is provided by 
section #5 of the Bombay Irrigation Act under which 
the decision of a ( ollector is final unless there is an 
appeal to the higher authoiity. B VisHNU VIMAYAK 

VAZE v, SECRETARY OF STATE FOR INDIA, 24 Box 1, R. 

264: 46 B. 788 

Bombay Land Revenue Code (Act 





V or 1879), SS. 203, 204. See BOMBAY 
REVENUE JURISDICTION Аст, в. LI, о OF 
+ 





SS. 203, 204—Notice of dehand issued 
by Mamlatdar, whether order within sections— 
Suit for declaration that land held rent-free; 


e maintainability of—Bombay Revenue Jurisdiction 


Act (X of 1x7b), з 1 , application of. . 

A notice of demand issued by a wam.atdar that 
a certain sum of money was due for payment of 
land revenue, and that, if ft was not paid, ‘steps : 
would be" taken, according. to law, to enforce pay- 
ment,¢is not an ‘order within ‘the meaning of 
sections 208, 204 of the Bombay Land Revenue Code, 

. 
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and, conseqhently, a suit instituted after the issue of- 
such а notice, by the.assessee for a declaration that 
.he is entitled to hold the land rent-free would not be 
governed, by section,!! of the Bombay Revenue 
Jurisdiction Act. В Narnugam *HIRARAM TRAKOR v. 


SECRETARY ОР STATE FOR INDIA; 24 Box. L,R 402 
А 842 


Bombay Rent (War Restrictions) 
, Act ai of 1918), S. 9—"Tenant,” whether 
j . inelndes ‘ 'gub-tenant," See LANDLORD AND талант 


Bombay Revenue Jurisdiction Act 


! (X of 1576), S. 11. See Bomsay LAND 
' RavENUE Cope,‘1879, вв. 203, 204 842 


Burden of proof—alienation by father, 
suit by son to set aside. 
' FAMILY 
: Alienation—Legal necessity. See HiNDU 
Law—Wipow . 235 
, question of—Question not material after 

. evidence of both parties is out, 

However important the question of the burden of 
proof may be inthe early stages of a case, after 
all: the evidence is out on both sides, it must 
be looked at as a whole, and the .truth of the occur- 
rence must be inferred from it. PC East INDIAN 
Ry. Со. v. KiR&woop, 16 I, W, 248: 48 О, 757. 920 
Record of Rights. See BENGAL TENANCY 
Аст, в. 108-B (я) 170 

Registered partition-deed — Co-sharers, 
See BENAMI 441 
-———- Suit for possession—Title in plaintiff See 

SUIT FOR POBSHSSION I 

—— Trustee claiming adversely, See Trustee 


31 


Burmese Buddhist Law —Inheritance - 
1 Orasa son's Mh share —Hstate, when comes into 

-emistence— Mesne profits. 

On the death of hia father an orasa son becomes 
‘entitled to a definite one-fourth part of the estate. 
The estate comes into existence at his father’s death 
and heis entitled to recover it with mesne profits, 
L B Mause PAN On v. Maune Ton anh ll L. BR 
292^ .- 769 


Calcutta Rent Act (Ш of 1920)— 
Government of India Act, 1915, (5. & .6, Geo. P, 
e. 81), 8 07— Controller wnder Rent Act, Court 
of, whether Civil Court -High Court, power of, to 

' interfere—Oivil Procedure Code (Act У of +-08), 

О. ХХ, т, 4 (2)—Judgment based on personal 

inspection — High Court, power of, to set aside. 

The Court of the Controller, appointed under the 
Calcutta Rent Act, is a Court,of civil jurisdiction, 
and the High Court, by virtue of the general powers 
of superintendence conferred upon it by section 107 
of the Government of India Act, 1915, has power to 
revise orders made by the Controller 

Where the judgment of a Court appears to be based 
solely on a personal inspection by the Presiding 
Officer, and contains ng reference to the evidence 
taken in the ‘case, itis liable to be set aside by the 





== 


E 


High Court. C ABDUL HUQ v. MOHAMADDIN 
Carriers Act (Ill of 1865). вее 
' Ramwars Act 

e » + 
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Cause of action —Plaintif deprived of goods 
by erroneous order of Magistrate—Suit for damages 
against Secretary of State, whether maintainable 
Plaintiff was lawfully in possession of certain 

ornaments as pawnee, which under the orders of a 

Magistrate he made over to the Police for production 

in Court іп в criminal case: subsequently the orna- 

ments were made over by an erroneous order of the 

Magistrate to the original owner. Plaintiff obtained 

an order from the Criminal Coart directing the 

person to whom the ornaments were made over to 
re-place them in the possession of the Court, or 
else to make good their value; after only a trifling 
sum had been realised from him on account of 
their value, he became insolvent, whereupon the 


plaintiff brought the present suit for damages ` 


against the Secretary of State: 

Held, that the plaint disclosed no canse of action 
against the Seoretary of State, and that as Ње 
Criminal -‘ourts were not the servants or agents 
of the Secretary’ of State he was not liable for 
damages if they made a mistake A PANOHAETI 
АКНАЕА МАНА MIRBANI v, SECRETARY oF STATE FOR 
INDIA, 20 A. L. J. 420 


c. P. Land Revenue Act ar of es 
S. 203. See LICENSE 


C. P. Tenancy Act (XI of 656, 
8. 46 —Occupancy hotding—Inheritance—Succes- 
sion of females—"In the male line of descent," 
- meaning of. 
. Beotion 46 of Act (XI of 1898! does not disqualify 
.&.female from inheriting an occupancy ‘holding if 
she is otherwise qualified to do so according to the 
personl taw to which she is subject The words "in 
the male line of descent” occurring in the section 
cannot be interpreted as meaning “a male in the 
male line of descent; " N Sarausa v, Harr 229 
SS. 46, 47 —Transfers of holding less 
than Rs. 100 in value—Registration— Transfer, 
whether vitiated by fraud—Remedy to set aside 
- transfer, See IMPERFECT PARTITION 121 
~ S. 46 (1)—Occupancy tenant—Succession 

—Nearer collateral, heir disqualified under the 

section whether lets in distant heir, 

Section 26. (1) of the О. P. Tenancy Act, 1898, 
creates a rule of restriction so far ав collaterals are 
concerned The condition requiring the collateral 
who claims succession to have shared in the cultiva- 

ion is a disqualification which disentitles the nearest 
collateral if he has not fulfilled the condition. But 
it does not confer any right of succession to the 
ocoupanoy-tennre on a more remote collateral even 
*though he may have shared in the cultivation, 
М AHILIA v. BADANSINGH «92 
Chalan made by subordinate Police Officer on 
, authorisation of Superintendent of Police—Chalan, 
whether can be treated as complaint. See 

: Darenor or Inpa Runes, 1915, в. 25 (1), (2) 





Chaukidar! chakran landS—Resump. 
tiot, by Government—Putnidar's right to retain 
. possession on payment of the fevenue assessed —. 
Zemindar, whether entitled toe additional ereni— 
Putni contract—Bengal Village Chaukidari Act 
(VI of .819), в. 51, 
On resumption and settlement of chaukidari chake 
ranlands a putnidar is entitled to obtain possession 
of the same on payment of the additional revenng 
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assessed by Government and is not liable to pay 
additional rent in respect of these lands to the zemin- 
dar, if those lands were included in the original 
putni lease granted to him. 

Upon the resumption of chaukidari chakran lands 
by Government the rights of the putnidar are those 
confeired.on him by the estate and interest created 
by -the putni lease; and it is this right which is kept 
alive by section 51 of the Bengal Village ( haukidazi 
Act, VI of 1870. Consequently the zemindar cannot 
claim to vary the putni by enhancing the rent in 
respect of lands which were included in the original 
demise even though the profits of those lands were 
not taken into account in fixing the rent. C 
NanaAPAT Sines v. BHUPENDRA NARAYAN SINGH, 
26 0. W., N. 933; 26 О, L. J, 145 440 


Chaukidar’s Diary, entry ia— Admis- 
sibility of, after Chaukidar’s death. See EVIDENCE 
Аст, 8. 82 (2) j 


City of Bombay Municipal Act (Ш 
of I8E8), s. 147—Landlord and tenant— 
Tenant sub-letting premises ut higher rent than 
fixed with landlord —Property tam, enhancement of, 
by Municipality—Landlord, right of, to recover 
difference from tenant, | 
Unless there is strong documentary evidence to 

show that a landlord has contracted himself out of 

the protection afforded to him by section 147 of the 

City of Bombay Municipal Act, he is entitled to 

claim from the tenant the difference in taxes, if 

the rateable value of the premises exceeds the 
amount of rent payable by the tenant, В Danasuan 

Bomonsi Derase v. Lirron Lrp,24 Bom L, В 


— S, 154 (2)— Building, rateable value о}— 
Bath, lavatories and electric fittings, owner, whether 
entitled to deduction on account of—Electric fittings, 
whether machinery." 

In assessing the rateable value of a building 
under the City of Bombay Municipal Act, no 
deduction should be allowed to the owner of the 
building for the cost of bath-tubs and lavatories 
which are annexures. nor should any deduction be 
allowed for electric lights and fans, which are not 
“machinery” within the meaning of section 154 12) 
of the Act, and, which, when installed by a 
landlord, become part of the premises and arg 
necessary for the user of the premises by the 
tenant. В Haz Dawoop Haar EriAs v. MUNICIPAL 
COMMISSIONER FOR THE City or Bomsay, 24 Bom, 
L. R, 476 2 
Civil Frocedure Code (Act XIV of 

.1882), ss. 13, 244—Res judicata—Suit by 

Hindu widow dismissed as barred by s. 2.4, 

Civil Procedure Code—Subsequent suit by rever. 

sioners, maintainability of — Vatan lands—Alienation 

by widow—Legal necessity. • 

In execution of a money-decree obtained against a 
vatandar during his lifetime the property Was put 
pp for sale by th8 Court after his death and pur. 
chased by a vatendarof the same votan., Jn the 
execution proceedings the judgment-debtor was 
represented by his widow who subsequently filed a 
guit fora declaratiorthat Һе sale was illegal. The 
suit was dismissed as barred by section 244 of the Civil 
Procedure Code, 1882." The widow died and within 
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twelve years the plairtiff who was one of the revere 
sionary heirs sued for possession of the lands The . 
defence raised was that the suit was barred by ves. 
judicata and that the sale was binding upon the 
reversioner : Ы 

Held, (1) that the suit was nob. barred by res 
judicata вв there was no adjudication on the merits 
as between the widow and the purchaser which could 
affect the reversioners: " 

(2) thab the sale was valid and binding upon the 
reversioners as it was in execution of a money- 
decree against her deceased husband and therefore 
for a legal necessity. i : 

Obiter.—At a Court sale an auction-purchaser can 
get only such rights as could have been conveyed 
to him by a private sale. В GawEksH RAMOHANDRA 
KULKARNI v. LAXMIBAI VENKATESH NARAYAN, 24 
Bow L. В. 219; 46 B. 726 209 
Civil Procedure Code (Act V of 

1908), S. 2 (2)—Decree—Order | absolving 

defendant from liability to pay mesne profits— 

Appeal. . 

An order made upon the objection of a defendant 
and after heariug the parties, absolying him from 
the liability to pay mesne profits is a “decree” 
within ‘the meaning of section 7 (2) of the Civil 
Procedure Code, and as such is appealable. С 
NAIMUDDIN SARKAR v. IMANI MONDAL 93 
S. 2 (3), effect of. See Spxerric 
PERFORMANCE 67 
5. (12)—Mesne profits—Decree 

allowing mesne profits silent about interest—Interest 

deemed to have' been granted. 

Whena decree granting mesne profits is silent as 
to interest, it must be taken to carry interest 
on them in view of the definition of mesne profits in 
section 2, clause (12) of the Civil Procedure Code. 

A Court has, however, the discretion to penalise 
a party by disallowing such interest. А LATA 
PRABAD v. Sri GANESHJI, 20 A. L, J. 848; 4 U. P. 
L. В. (А.) 144 219 
SS. 10, 115—Applicatien for stay of 
8uit— Order refusing stay— Revision, 

An order refusing to stay asuit under section 10 
of the Civil Procedure Code does not amount to 
the decision of a “case” within the meaning of section 
115 of the Civil Procedure Code, and, therefore, is 
not open to revision. L Fram Ізнлв Das.DHARM 
CHAND OF AMRITSAR v, FIRM. Bota Mar.DuzncA Das 
OF ÀMRITSAR 870 
- S. I I—Evidence Act (I of 1872), sa. 40, 
41, 42; 43— Judgment not inter partes, plea of, in 

bar to subsequent suit— Judgments in rem and in 

personam, scope and effect of—Succession to heredit. 
ary office, how determined in absence of special usage, 

Plaintiff sued his brother and brothers‘yon for в 
declaration that he was entitled tothe Asari Sheriff 
office and its emoluments and for an in'unction 
restraining the defendants from interfering with 

is enjoyment of the office The suit was dismissed 
owing to the plaintiff's failure to prove his title. 
Inthe presentsuit by plaintiff against the Govern. 
ment for recovery of а specific amount due to him 
as the hobder of the office : 

Held, that it was open to the plaintiff to re-assert 
his title although the same was definitely negatived 
in the previous suit. ec : 

. B . 
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Distinction between judgments in rem and in person- 
am, their scope and effect discussed : 

Per Wallis, C J—The effect of section 11 read 
with section 9, Civil Procedure Code, is to preclude 
the Court from refusing to try a'suit or issue which 
was not between the same parties but between one 
of such parties and a third person. 

Per Kumarasu mi Bastri, J —In cases where there 
is no bar under section 11, Civil Procedure Code, 
the Court has to try the issue and if the judgment 
in the prior suit is filed for the purpose of proving 
the plaintiff'8 claim or for the purpose of proving 
the defence to the action, it is only relevant asa 
piece of evidence, the  probative value of which is 
regulated by the provisions of the Evidence Aot 

lt is not permissible to travel outside the provision 
of rection 1t, Civil Procedure Code, and apply the 
rule of res judicata to cases falling outside the 
limitation imposed by the section 

Where a judgment in personam is pleaded, its 
legal effect and probative force will depend on the 
facts of each case: 

Held, by the Divisional Bench (per Wallis, C. J and 
Krishnan, J )—1ln the absence of evidence to the 
contrary ог a special usage, succession to а heredi. 
tary office which cannot be enjoyed by several heirs in 
common, is by lineal primogeniture, М SECRETARY 
oF State FOR INDIA v. AHMED BADSHA BAHIB, .4 L. 
W. 148 $138 4 М. L J. 2:8 Ф 27%; 94 M. 77* 
(1921) M. W. N. 67 971 


S. IL] —Res judicata—Oompromise decree— 
Co-defendants—Decree in partition suit. 





A compromise decree operates as res judicata 
unless it is tainted with fraud or was procured by 
undué influence, 

А decision as between co-defendants cannot be 
res judicata unless it was necessary to decide an 
issue between the co-defendants in order to grant 
relief to the plaintiff. 

In a suit for partition, where the rights of different 
persons have to be determined, and have been so 
determined, the decision might 
judicata, although the plaintiff in the subsequent suit 
may have been a defendant in the previous suit, 
but ifthe plaintiff in the subsequent suit was only 
one of the several defendants in the previous suit, 
had no defence to the claim for partition, was not at 
ail concerned with the share which was claimed by 
the plaintiff in that suit, was made а defendant 
simply because he was & co-sharer, and the decision 
in the suit did not affect any question of partition of 
shares between him.and the plaintiff in that suit, a 
decision between the plaintiff and other defendants 
in that suit would not have the effect of ves jud cata 
as between*that defendant and his co-defendants, 
A MOHAMMAD AHMAD V. ZAHUR AHMAD, 20 A. L, T. 
193; 4 О, P. L. В. (А.) 55; 44 A, 334 523 


— `8. ll-Res judicata—Decree in previous. 
ejectmer t suit in favour of tenant in spite of adverse 
finding, as to nature of tenancy—Adverse finding, if 
res judicata. ° 
In a snit fer ejectment by a landlord tle tenant 

pleaded want of notice to quit and that he was "а. 

permanent tenant: the sult was dismissed on the 





ground “of abgence of notice but the Court recorded . 
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a finding that the defendant had failed to prove 
that he had a permanent tenanoy. The decree being 
in favour of the defendant, he could not appeal from 
the adverse finding : . 

Held, that under the circumstances the decree 
could not operate as res judicata on the question 
wether the defendant had а permanent tenancy 
or not. C Rasanpaa KisHoRE v, Kumun BAN 
MAHATA 271 


S. lÍ—Bes judicata—Doctrine not to be 
unduly conditioned. 

The doctrine of res judicata should not be unduly 
conditioned and qualified by all sorts of ingenious 
attempts at evasion, wherethere has been in facta 
fair contest on & question in dispute between the 
parties and the Court intended to give and has given 
a final decision on that question L Карр v. Nuru 


755 


S. I I, Explanations, application 
07, to execution proceedings— Appeal, second—Point 

not raised in first appeal - Abandonment 

Although the doctrine laid down in section 11 
of the Civil Procedure Code relating to »es judicata 
may be rightly applied in certain proceedings in 
execution arising оць of the same judgment go as 
to put an end to litigation and may possibly be 
applied in certain cases where separate suits have 
been brought, raising points which have already 
been decided in exeontion cases fought between 
the same parties, still, the special rules laid down 
in the explanations to that section which ко 
behind the ordinary doctrine of res judicata, ought 
not to be applied generaly in execution cases, 

A point which is taken before the Trial Court 
but is not taken before the lower Appellate Court 
must be considered to have been abandoned and 
cannot be raised in second appeal Pat Primar 
MAHTON v, JAMSHAD Kuan, 3 Р, L. T. 403 656 


SS. 11, Exp.. IV, 47—punjad 

Tenancy Act (XVI of 1887), s. 50— Bale of propre. 
tary rights to occupancy tenants - Sale set aside— 
Possession awarded to proprietor— Suit by tenants 
to establish occupancy rights, whether barred —Resg 
jadicata— Jurisdiction оў Civil and Revenue 
Courte. 

e Plaintiffs were ocoupancy tenants of certain Jand 
of which N. was the proprietor. N, sold the proprie- 
tary rights to the plaintiffs and died some time 
after the alienation. Defendant who succeeded N. 

rought a suit to impugn the saleon the ground 
that it had been effected without consideration and 
necessity and was awarded a decree for possession 
of the land. In execution of that decree defendant 
obtained actual possession of the land and turned 
the plaintiffs out The latter objected that they 
were entitled to retain pessession of the land as 
ocoupanoy tenants, but their objection was dis. 
allowed, Upon this they sued for restoration of their 

occupancy rights: Е 

Held, .1 thaf section 50 of the Punjab Ténanoy 

Act was not applicable to the case inasmuch as 
the plaintiffs had been dispoasegsed in exeoution of 
sp A 

(2) that the suit was not barred by the isi 
of seotion 47 of the Civil Procedure Code; чан 











oy 
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t. (8! thatthe suit was not barred by the provisions 
of Explanation IV to section 11 of the Civil Pro- 
cedure Code, inasmuch as the plaintiffs were litigat- 
ing under a different title from that under which 
‘they litigated in the previous suit. L 'Suna; Koog 
ty, NAGINA BrNax, 4 L, L. 1; 400 485 
і ss. 18, 21—Jurisdiction, territorial, 

doubt as to—Decree, setting aside of. 

In view of the provisions of sections 18 and 21 
‘of the Civil Procedure Code, the decree of a Trial 
Court cannot be set aside on the mere ground that 
‘there is a ‘doubt whether the Court had territorial 
jurisdiotion over the subject-matter of the suit unless 
there has been a failure of justice. С JoonnpRa 
Матн Sawa v. JaGADINDRA МАТН Roy, 84 C. L, n х 
S. 2O—Carries on business," meaning of— 

Joint Hindu family, members of, position of. 

Aman may carry on business either personally 
or through an agent, and elthough the manager of 
a joint Hindu family is not liable to account to the 
sleeping partners in precisely the same way as the 
manager of an ordina"y business, his position 
approximates more nearly to that of an agent than 
‘to any other. He acts on behalf of the family and 
jn its interests and it must be held’ that each 
individual member of the family carries on business 
wherever & branch of the family firm is in active 
‘existence. He is, therefore, liable to be sued even in 
& purely personal suit at any of these places just 
as a partner in an ordinary partnership is liable to 
“be sued wherever a branch’ of the business exists. 
'L Jamna Das v. MURLI DEAR 9 


S. 2ZO—Contract Act (IX of 1872), в. 91— 

Delivery to Railway Company of | goods sold— 
. Railway, whether agent of buyer—Suit for damages 
, јот breach of contract -Place of suing. . 

The delivery by a seller of goods to a Railway 
Company for despatoh to the buyer operates as & 
‘delivery to the buyer under -seotion 91 of the 

ob, ^ 

Polen: a suit for breach of contract to deliver 
goods by the plaintiff, residing at Amritsar, against 
the ~defendant, residing at Bombay, cannot be 
brought in the Amritsar Court, ifthe contract was 
entered into at Hombay. L Nann Lan-Das MAL v, 
"Maan MUHAMMAD ALI-ALI BRAI —— 888 
S. 2&—Transjer of swit—Judge having 
decided the same LM 4n another suit, whether 
und for transfer А 
" fio faot thos a Judge has decided a point of law 
arising in one case is nota good ground for trans- 
‘ferring from hie Court another case of the same 
‘party in which the same point arises L Fira or 
‘Jat Narsin-Bapu Lar-or ‘DELHI v FIRM oF JoERI 
"Mar-CnuN*A Man or DELHI 28 
аар that decree has been satisfied, whether 

d { inable.* Е б 
К Т rut fue a declaration that a decree has been 
fully satisfied and is incapable of exBontion is barred 
under the provisions of section 47 of the Civil Pro. 
‘cedure Code. E Њам LasHava v. Рівм MUKANDA 
Mar-KAPuR OHAND . 593 
S, 47 —Questions under s. 47 must have 

reference to matters subsequent 2 decree, 














* 
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-' „Questions under section 47, Civil Procedure Code, 
relating to the execution of a decree and arising bet- 
ween the parties toa suibin which the decree was 
passed or theirrepresentatives, must be such as have 
reference to mafters arising subsequent to the 

. passing of the decree ‘and not antecedent to it. 
L Bau Das v Nerto, 64 P L R. 1922 

S. 47, О. XXXII, r. З (3)—E«cecu- 

tion proceedings —Minor- Guardian -Afidavit not 

filed —Guax*dian noL appearing and acting for minor, 
effect of—Properiy sold in emecution -Suit to set 

aside sale — .émitation — Limitation Act (1X of 1908), 

Sch. I, Arts. 12, 144 ' 

Where in execution p:ocesdings against the minor 
son of a judgment-debtor, the application for the 
appointment of the minor’s.guardian is not accom- 
panied by an affidavit, under Order XXXII, rule 3 

+ (8 „of she Civil Procedure Code and the guardian 
does not appear and act at all for.the minor, the latter 
never becomes a party to the execution proceedings; 
and if his property is sold in such execution 
proceedings and he institutes a suit to set aside the 
‘sale, the suit is governed by Article 14: and not by 
Article 12 of Schedule I, Limitation Aot.. L Anam 
-Dıy v Auras ЮАР. 547 
1 SS. 47, 73, 144, 151 —Attachment of 
~ moneys—-Rateable distribution among decree-holders, 
order for—Order sat aside in appeal —Reslitution, 
: application for, .by | the attaching decree-holder, 
. maintainability of—Inherent power of Court to 

order restitution under з 5., 

Respondent obtained a decree against M. and 
in execution attached certain ‘moneys belonging 
to M The moneys, after realisation were rateably 
distribited among various deoree-holders of M. 
The order for rateable distribution was,. however, 
‘reversed on appeal  Hespondent then applied for 
return of the moneys rateably distributed and this 
.was ordered: 

Held, that as the contest was between rival 
decree-holders, the order for rateable distribution 
cwas neither a decree under section 144, Civil 
‘Procedure Code, nor an order.under section 47, Civil 
Procedure Code, and that the order fer restitution 
was without jurisdiction 

Semble :-—-Whether the respondent is entitled to 
relief under the Court's inherent powers under 
section !51, Civil Procedure Code. M Varana 
BAMASWAMI V, VUMMA VENKATARATNAM, 30 M, L. T, 
178; 15 2. W. 421; 19.2) M. W. N. 184, 42 M.L J, 
473 | | 546 

mm SS. 47, 102-— Decree. for sum. ewceeding 
+ Рв. 500—Ewecution for sum less than Re. 500 

Appeal, second, whether lies, 

In determining whether a second appeal lies 
from an order passed in execution ‘proceedings, 
the amount of the subject-matter of the suit, and 
nob the amount sought to be recovered in that 

e particular execution must be taken into considera. 
tion, 

Where in execution of a decree for a sum over 
Hs. 600, an order is passed in respect of а sum 
less than Rs, 500, the order eis open to second appeal. 
1, Mona Man v Torsi Ram, 3 L. :4! 718 

SS.. 47, 144—Restitution - Execution 

proceedings—Suit for relief of restitution, whether 

may be treated аз proceédings. • 

. 
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Although ,a suit for restitution is barred by 
section 144 12 of the Civil Proeedure Code, уеб 
where such a suitis instituted it can be ‘treated 
as proceéding, under section 47 .2 because an 
application for restitution is in, substance a pro- 
ceeding in execution. N amantar v. Ragho 319 
— S. 483 —Dekkhan. ‘Agriculturists’ Relief Act 

(XVII of 1879)— Decree, mortgage—Instalments — 

Failure to pay any instalments ehtitling decree- 
- holder to exechte whole decree—Decree made 

absolute—Starting point for 12 years’ limitation— 
. Limitation. DE 

On the 11th September 1900 a decree was passed 
under the provisions of the Dukkhan Agricultuvists" 
Relief Act providing the. payment ofthe decretal 
amount by ten yearly instalments and also providing 
that in case of default of the payment of any one 
instalment the decree-holder was to waitfor a year 
and if the instalment remained still unpaid he 
was at liberty to recover the whole amount then 
due, The first instalment fell due in March :40t, 
and was not paid within a year. Thus the whole 
decree became payable in March 190 : but the decree- 
holder applied in December 1903 for adecree absolute 
and got the order оп the th .anuary 1:0. Some 
applications were made for execution but the last 
application was made on the 7th June 1915: , 

Held, that as the decree was passed under the 
provisions of the Dekkhan Agriculturiste’ Relief Act 
there was по necessity to apply to the Court to have 
the decree mede absolute, that the application 
to have the decree made absolute . could only 
be treated as a step-in-aid of execution, that 
the order onthe application dated the 7th January 
1904 could not be treated as a decree to give a 
fresh starting point for the period of twelve years 
allowed by section 45 of the ..ivil Procedure Code 
and that, consequently the application of 1915 was 
barred by limitation. 
7T. ABA Lata Parit, 24 Bow 1. В. 269; 46 553 








S, 51, 0. XL, r. [—Mortgage-decree 
, —Decree-holder entitled ` to sell property —, 
. Receiver, whether can be appointed. See APPRO- 

PRIATION OF PAYMENTS j 
Si 89, Q. XXIII, Р. 3—Award without 

intervention of Court during pendency of litigation, 

. whether can be, recorded as adjustment—“By any 
other law for the time, betng in force,” meaning of. 

.An award made without the intervention of any 
Court, and during the pendency of litigation, cannot, 
unless it is consented to by parties, be recorded as an 
adjustment under Order XXIII, ' rule 8 of the Civil 
Procedure Code, and section 59'0# the Code operates 
to bar the enforcement of ‘it by one of the parties. 

The words “by any other law for the time being 
in force” contained in sectión 84. of tke Civil Prc- 
cedure Code, refer to some law extraneous to the 
Code of Civil Procedure, and cannot'be legitimately 
held to cover Order XXIIT,rule8, L Наві PARSHAD 
v. Sooen: Devi, 8 L, L 1.162 123 
S. 92—Ejectment of mohunt —Hindu Law 

—Endowment Sitamarhi Asthal, mohunt of— 

Marriage Forfeiture of Yaohuntship. " 

The mohunt of the Sitamarhi Asthal does nat 
necessarily - forfeit his mohwntship:by contracting a 
mratrimonial alliance. Ad ee C 

o ; 
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Where the plaintiff claims in the plaint, in his 
own right of succession, possession of properties 
as wo! as the position of mohunt on the ground 
that the defendant has forfeited the mohuntship by 
marrying, section J2 of the Vivil Procedure Code is 
no bar to the suit although some of the grounds 
of his claim are such as would be contemplated 
їп* that section. Pat Racuuxara Das v, Бико 
KUMAR MISSAR 464 

S. 9Z— Hindu temple—Suit by worshipper 
' for declaration ——Sanction, whether necessary. 

A Hindu entitled to worship ina temple is not 
competent, as such, to maintain a snit for possession 
of property alleged to belong to the temple, as prima 
facie it is only the trustees who can claim that 
relief, But he can sue for а declaration that a 
certain property is trust property attached to the 
temple and no sanction is necessary under section 
#2, Civil Procedure Code, to bring sucha suit L 
Satie RAM v. Bassao Mar, 1 L.L J, 1.6 20 
S. 92, scope of ‘See Sreciris RELIEF 


‚ Act, s, 42 659 


S. 97-— Preliminary and final decrees— 

Appeal from preliminary decree alone, when main- 
‚ tainable А 

Where there are preliminary and final decrees in 
the same suit, an appeal against the preliminary 
decree alone cannot be maintained, unless it is 
instituted before the passing of the final decree. 
М BiHARBIDAS v, BAJRANGDAS 











S: 102— Suit based оп agreement to share 
the income of.a tenancy— Suit, whether, of the 
nature cognizable by Small Cause Court— Appeal, 

' second Y 

: A suit based on an agreement between 

plaintiff and the defendant. that the latter edd 

pay the former half of what ho realised: from a 

tenancy granted to him by the Government is 

cognizable by a Court of Small Causes as all that 
is transferred under the avreement ів а moveable 
property and not a right in the tenancy and, 
under section 102, Civil Procedure Code, no second 
appeal lies from a decision in such a suit where 
the value of ‘the’ subject-matter is less than 5CO 
rupees, L Ganga ВАМ v. Maya Das, 3 L. L. J. 419 


'84 
——- ss. 109, 110, О. ХХІ, r. TEA 
“Appeal to Privy Oouncil—Joint decree-holders— 
Emecution application Ьу `опе` for his own share— 
Order of Court directing execution for benefit of all —' 
e Order not determining rights. in controversy in swit— 
` Leave, grant of. 
A., one of three decree-holders, applied for 
of his third share to another ‹ ourt Н whose jardi 
tion the property of the judgment-debtor was situate, 
The remaining decree-holders were served with 
notige of the application bat raised no objection 
and the Court made the désired order. Objection 
to the sorder was taken by the judgment-debtor 
before the Execution Court 
appeal to High Court which declared that the trans. 
fer must be treated as a transfer of the whole decree 
and that no sum should be paid out of Court to А. 
except on his giving security to ‘refund the same if 
reqüired. Some time after this A ‘started a fresh 
execution in which B. one of the remaining decrees ' 





The måtter went up in» « 
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holders, applied to be added as s party. This was 
allowed. A revision application against the order 
was dismissed by. the High tourt, and leave was 
sought by 4. to appeal to the Privy Council: 

Held, that there were no grounds for allowing the 
application for leave to appeal to His Majesty in 
Council, 

Per Miller, C. J.— 1) that the order sought toe 
appealed against was not a final order determining 
the rights of the parties in any matter in controversy 
in the suit as the rights ofthe decree-holders as to 
their shares to claim the benefit of the decree were 
settled by the decree itself and were further deter- 
mined ty the High Court judgment which declared 
that the transfer of part of the decree must be 
treated as a transfer of the whole, that the order 
related to procedure and was merely a nataral 
corrolary of the High Court judgment : 

(2) that in view of the clear provisions of О XXI, 
r. 15 empowering a Court in sach a.case to protect 
the interests of all the joint decree-holders, there 
was no substantial question of law involved 

Рег Mullick, J.— That in view of the judgment of 
the High ‘ ourt declaring that the execution proceed-" 
ings could only be prosecuted by A on behalf of all 
the decree-holders, which judgment not being 
appealed against had become final, it was no longer 
open to 4 to contend that B should not have been 
added as a party to the execution proceedings. 
Pat Psaxasu CHANDRA SARKAR v BRINDABAN 
Cuanpra SARKAR, 11922» Par, 29, 99 
S. 110-—4рреаї to Privy Council—Suit 
* to eject tenant of house—Value of suit, method of 

omputing. . T 

"The value ofa guit, forthe purposes of an appeal 
to His Majesty iu Council to eject a tenant: from 
premises occupied by him, is the monthly rent of the 
premises capitalised at z0 years’ purchase, iB 
Hüaganan D. NANAYATI v. KAsTURHAI MANIBHAE 
Nacarsets, 24 Box L R. 350 у 
S. 115—Revision. TOM 

In revisions the question of substantial justice 
arises more truly when a case has been decided and 
where the High Court is of opinion that any technical 
error, which might have been urged in an ordinary 
appeal, is not s sufficient reason forinterference in 
revision unless injustice has been caused thereby or 
the petitioners have been prejudiced, L LAHORE 
inectnic SuPPLY Co, LTD. v. BOMBAY Мотор, A2 

Os, LAHORE 
Orern O "s. 115, O. IX, r. 2—Revision— 

Remedy, other, open—High Court, interference by— 

Process-fee pard late, - Dismissal of suit—Ilegality. 

A High Court generally does nob entertain an 
application for revision when there is another 
remedy open to a petitioner, but there is nothing 
in the law which pronibits a High Oourt from 
interfering where grave injustice, may have Been 

* 
M date of hearing of a suit was 21st Qotober. 
Plaintiff deposited the process-fee on ‘Lith October at 
Gujraf Тһе office did лоб issue*a summons to 
the defendant at Gujranwala on the ground of the 
process-feo being paid very late and on the date of the 
hearing the, Court dismissed the suit under О, IX, г. 2 
ef the’ Civil Procedure Code : 


` 
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Held, (1) that,O. IX, r. 2, Civil Procedure Code, 
had no applicatiop to the suit inasmuclf as process- 
fees had been deposited by the plaintiff; 

12 that the office acted wrongly.in not issuing 
a summons to the defendant on 11th October ; 

(8, that the order dismissing the suit must be set, 
aside in revision. L Ratha Ram v. Ray, 4 1, L 7. 


ті 945 


-S. 115, О. XXI, rr. 89, 92— 
Application to set aside sale on depostt— Notice to 
persons affected thereby — Process fee, payment of, tf 
obligatory on the applicant - Revision— Practice of 
High Court —Confirmatron of auction sale~ Jurisdic- 
tion. . 

Although Order XXI, rule 92, Civil Frocedure 
Code, requires that no orders shall be made under 
rule 89 unless notice of an application to set aside the 
sale has been given to all persons affected thereby, 
it is nobin every case obligatory on the applicant 
to pay the process fee or to serve notice according 
to the mode of service prescribed in‘the Code. 

The High Courthas jurisdiction under seotion !15, 
Civil Procedure Code to. interfere with the wrong: 
exercise by subordinate Courts of powers vested 
in them under the provisions of the law dealing 
with confirmation or -setting aside of auction-sales. 
C Santosh Bata Lesiv. RAM CHANDRA бы 








S. 144—Restitution — Application jor 
compensation, order on —Appeal—-Memorandum of 
appeal dismissed for deficiency of ‘Court-fee— 
Appellate Court’s order, if appealable—Court-fee 
payable on memorandum of first appeal— Appeal, 

` memorandum of, registered —Rejection —Dismissal. 

* An appeal lies against an order of a lower 

Appellate Court dismissing an appeal’ on the ground 

of deficiency of Court-fee, the appellant having 

failed to make good the deficiency within the time 
allowed for the purpose. 

An-application for compensation by a judgment. 
debtor under section 144, Civil Procedure code, 
relates to the exeoution, discharge or satisfaction of 
the deoree and the Oourt-fee payable on the 
memorandum of first appeal against an order on the 
application is 8 annas 

Once a memorandum cf appeal has been regis- 
tered it cannot merely be rejected, and even though 
an Appellate Court in terms does no more than 
reject the memorandum, the appeal must be 
deemed to have been dismissed, М Garsa v. 
KANCHHEDILALD, 18 N L В 15 


SS. 144, I5I, о. ХХІ, rr, 58, 
G1—Sale in execution of decree— Money deposited’ 
by  auction-purchaser rateably distributed among 
ereditors—Judgment-debtor's objection to sale dis- 

_ allowed but finally decreed ~ Auctton-purchaser 
deprived of sale-property—Application for restitution 
under s. 145, Civil Procedure Code,. if. lies— 

Inherent powers of Court under s. 151, Civil 

Procedure Code, when to be invoked, 

Restitution can only be granted under section 144, 
Civil Procedure Code, on the application of a party to 
the “decree varied or reversed.” The applicant must 
be a parfy entitled to some benefit by way of restitu- 
tion, e Itis not sufficient that he is merely a person 
entitled to the benefit. . . 


е 1 





against him was trust property, 
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* * 

. Section 171 of the ivil Procedure “ode should 
nob be invoked to cover an order which only sets 
right one injustice by the infliction of another, or, 
ag itissaid, robs Peter iu orden to pay Paul The 
extraordinary ` powers conferred by this section 
sliould not be exercised where the equities are evenly 
balanced 

A claim petition by a judgment-debtor, under 

О. XXI, г. ^ч, Civil Procedure ode, on the ground 
that’ tho property attached in execution of decree 
was ‘disallowed 
undér r. t. The judgment.debtor. however, filed 
a tegular, suit and obtained: а decree declaring 
that the property was trast property ard that, 
therefore, it was not liable to be proceeded against, 


‘In the meantime, the property was sold at Court 
auction and the price paid -by the auction-purchaser 


was distributed rateably among several decree- 


, holders, whose decrees were recorded as satisfied. 


Upon obtaining the deoree declaring that the 


‘property was trust property and. therefore, not 


‘44, 


who had received it rateably 


liable to attachment and sale the judgment-debtor 
obtained re-delivery of the property under section 
Civil Procedu:e ‘ode, and when the auction. 
purchaser wax deprived of the property he claimed 
back his money from the various decree-holders 
In the meantime, 
their decrees had become time-barred : 

Held, that the auction-purchaser could not invoke 
to his aid the provisions of 


'* (1) section 144, Civil Procedure Code, inasmuoh as 


(a) the decree in execution of which the prop- 
erty was sold had not been reversed; 
- (b) the auction purchaser was not a party to the 
order by which the’ objection-petition under 
О ХХІ, г =“, was disallowed under г. 61; 
nor could he be treated as the legal repre- 
sentative of the Jüdgment-debtor; 
{c) the order which was subsequently varied by 
-> the declaratory deoree was the one made 
upon.the claim petition and not an order 
- ‘that was passed on the exeontion petition 
for attachment and sale of the property ; 
‘(ds that the order disallowing the judgment- 
‘debtor’s objection under O. XXI, r. 61, was 
^ not a decree: 
(2) section 151, Civil Procedure Code, because, 
(а. the refund was asked for from persons who 
had nothing to do with the auction-sale, but 
: merely-profited by it,inthe way of rateable 
distribution under the orders ofa Court: ~ 
42(B) the>decrees had become time. barred, and if 
. restitution was ordered the decree: holders 
would‘ be deprived: of the fruits `of their 
deefees and this hardship would result to 
- + - them- though no blame attached to them. 
M Raza 


RAO v. ANANTHANARAYANAN CHETTY, 
996 we 803; 42 M. L, J. 308; (1922; M. Ww. n 
E 59 


Se, 149. Defcient “Court-fee on memo, of 
` appeal ~ - Extension of time ; : 
Where an appellant deliberately undervaiues his 





Yelief in appeal and affixes a wholly inadeguate 


Court-fee on his memorandum of appeal, and where 
eaffer:the mistake is pointed. out and while he still 
has time to gorrect the same, he deliberately refires 


* 
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to do ao, he is not entitled to any extension of time 
under section 49 of the Civil Procedure Code. 
Tiera BAM v, Bosa Raw, 4 U. P, L. В, (L) 77 106 
S. IS I —Inherent power of Court, exercise 

of—Consent of parties —Oonsolidation of sutis 

«Тһе consent of parties is not a condition prece. 
‘dent to the exercise by & Court of the powers con. 
ferred upon it by section 15' of the Civil Procedure 
' оде: a Court, therefore, has jurisdiction under the 
section to consolidat- suits withont the consent of 
the parties. Pat Монлммар AFZAR v. MANKUMAR 
ManToN, 3 P, L. T. ^84 i 


S. 151, О. XLI, rr, 20, 33, 
О. XXX, r. 4 (2)—Appellate Court —Respond. 
ent, addition of—Suit- by or against a firm in 
the firm-name—Names of partners disclosed—Death 
of а partner—Legal representative, whether must be 
added as party—Determination of partnership — 
Notice — Continuance of partnership— Presumption— 
Partner carrying on business of same nature with. 
out consent of other partners, 

Apart from all questions as to the scope of О. 
ХИ, r, 20 and О XLI, r 33, the Court, in o 
prover ease, has inherent power to add a respondent 
to an appeal 

A sait of the description coatemplated by O, 
XXX_of the Code of Oivil Procedure may be brought 
by or against a firm in the firm-name even though 
the firm may have been dissolved before the date of 
the'suit, provided the cause of action arose before 
the date of dissolution This may be done, notwith. 
‘standing the position that a firm is not recognised 
аз an artificial or juristic person The proceedings 
ina suit so brought continue inthe name of the 
firm, even though the names of the partners “are 
disclosed. From this standpoint no valid objection 
can be taken to the competence of an appeal even 
if the representatives of & deceased appellant are 
not added as parties. 

Where no fixed term hag beon agreed upon for tho 
direction of a partnership, any partner may deter. 
mine the partnership at any time on giving notice 
of his intention so todo toall the other partners, 
But the dissolution takes place as from the date of 
communication of the notice 

Where the evidence discloses that a partner who ' 
ifttended to retire from the partnership did in fact 
continue to associate with its work, a presumption 
may legitimately be drawn in favour of the continu. 
ance of the partnership. . 

If a partner, without the consent of the other 








partners, carries on any business of the same nature 


and competing with that of the firm, he must 


„account for and pay over to the firm all profits made 


by him in such business, and he must also make 


-compensation to the firm for. any loss occasioned 


thereby. С PuriN Brari Ror v. MANENDBA 
CHANDMA grean, 84 C. L. J 405 10 
—— * S. 1§2—Alteration of decree six years 
4,310 
О. П, re 2— Recognition ofr, 2 in Revenue 

Courts. . ў 
The principle recognised Бу Legislature in О. 
IT, г ? of the Civil Procedure Code has been held 
applicable to proceedings in Revenue Courts for 
pecovery of arrears aĝ rent as also in gases of nat 
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merely deliberate relinquishment but also of acciden- 
tal or involuntary omission, C РкАТАР CHANDRA 
Jana v. БЕОВЕТАВҮ Or Stars row Inpra, 35 O. L J. 
304 "7875 
— 0. N, г. 4 (2), 5. ISI—Plaint 

returned’ for presentation to proper Court—Power 

of’ Pleader, to represent his client, if determined — 

8.. 15), inherent power under, when to be used 

Under O. IIT, r. 4 (2), Civil Procedure Code, 
the ‘appointment of a lleader is not determined 
-until all proceedings in the suit are ended во far ав 
regards the client. : | 
. Where a plaint is returned for presentation to the 
proper Court, the original vakalatnama of the plainte 
iff'a Pleader is not determined whore the presentation 
of the plaint before the proper “ourt can bs considered 
as в continuation of the proceedings in the suit as 
originally instituted for the purposes of О, III, 
r. 4 (2) ofthe Civil Procedure Code, ag for instance, 
-where the plaint is presented, to the proper Court 
on the same day on which it is returned. 

By its very terms section 151, Civil Procedure 
Code, does, in certain specified cirpumstances, nullify 
the clear and imperatiye provisions of the Code as 
well as those that are ambiguous or advisory, if any 
of the latter classes exist The provisions which 
cannot be nullified by virtue of the power mentioned 
in that section are nof those that аге gear and 
imperative but only those whose operation in the 
particular case will not defeat the ends of justice 
or lead to abuse of the process of the Court, 

The power mentioned in gestion 151, Civil Pro- 
cedure Code, must be used sparingly, and only in the 
last resort if only because of the great danger of 
mistake, as to what the justice of a giyen case 
may be. N-DzsrLAL v, KRISHNAJI 29 





——. О, Ш, к. 5-—Pleaders duties -and 

responsibilities—His appointment, determination of 

— Notice to Pleader, notice to client, 

When а Pleader accepts a, brief, it is his duty to 
attend to his olient's interest throughout the pro- 
‘ogedings in the case ‘unless his’ appointment, be 
determined with the leave of tho ‘‘ourt by a writing 
signed by him or his client and filed in Court 

In an appeal filed by ‘a Pleader, а notice of the 
‘date fixed for hearing was served on him On that 
notice, the Pleader made the following entry, “Тһе 
appéllant should be informed, He, has his papers 
with him and has not left his address, with me” ` On 
the date of hearing no body put.in an appearance.: * 

Held, rejecting the appeal, that the appellant must 
be deemed to have had notice of the date fixed for 
hearing, О Suzo Larg Siyeu v. AusiN SINGH, 9 
О. 1.2:17025 0. 0.40, 0 554 
——— Ө» Vl, r. E7-—Amenádment of pleadiggs— 

- Interlocutory order —Rbvision 
Leave to amend should always be given undeas.the 





, , Court is satisfied that the party, applying fer leave 


is acting mala fige, or that, by hig bluúder.he has 
.done'some injury to his opponent,which cannot be 
compensated for by costs ‘or otherwisó ^ Howeyer 
negligent or careless may have been the omission, 
howeyer late the proposed amendment, the amend. 
‘thent should be ‘allowed if it сап be made without 
njudtive to the other side, dE iji 


INDIAN OASES. 
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The High Court should hesitate a8 a rule to 
interfere in revision with interlocutory orders of 
the lower Courts, but it should nob hesitate in 
exceptional cases. a 

Defendants applied for leave to amend their 
written statement before issues were struck but, the 
Trial · ourt refused to grant leave to amend. On an 
application to the High ourt in revision: 

Held, that this was an exceptional case in which the 
High Court would interfere with the interlocutory 
order of the Trial Court . 

An interlocutory order passed by the ргевійіп 
Judge of a ' ourt. is not binding on his, successor Ex] 
the latter can go behind the order if a osse is made 
ont for his doing во, 44, JHARIA Coan Co, v. DIWAN 
GCzaAN» & Co. 335 





O. VI, r. 17—Plaint, amendment of— 
Case ripe for judgment : ` 
A plaintiff ought not to be allowed to amend his 
plaint at a late stage of the suit, as, where the case 
is ripe for judgment, where the amendment has the 
effect of completely altering the nature of the suit, 
L Tontu Mar v Вста, 8 L. L. J. 184 саз 


— —— O. VIN, r. 6—Set-off—Counier-claim— 
Difference—" Money due"— Unascertained damages. 
Set-off and ccunter-claim are governed "by rules 

of procedure which must be construed strictly, ' ` 

A set-off can be pleaded as a defence and can only 
arise where the claim to be set-off one against the 
other whether. by plaintiff or defendant exists in 
the same right. The principle on which an equitable 
set-off can be allowed is that the claim on which 
it із based must arise from the same’ transaction 
which is the subject-matter of ‘the plaintiff’s suit, 
and it is only when a claim for damages, for instance, 
forms the subject-matter of a counter-claim that it 
makes no difference whether damages are based on a 
claim arising on the subject-matter. of the sujt or 
are based on some transaction which ig entirely 
ontside the plaintiff's claim. To 

Though every set-off can be pleaded as a counter. 
claim, if a defendant so desires, every counter-claim 
cannot be pleaded as a set-off. 1t is, therefore, of the 
greatest importance to keep separate the questions 
of set-off and counter-claim when a defendant seeks 
toclaim as a set-off not money due bnt ап unascer. 
tained sum for damages, ` ` АЕ 

A counter-claim is bad when it cannot form the 
subject-matter of a separate snit in the Court trying 
the suit in whioh it is pleaded. ^ ' 

Where a defendant pleaded a set-off: on.the. basia 
of an Article of Association, by whioh the plaintiff 
was bound and’ which ran aa follows: “The directors 
may deduct from the. dividend.or bongs payable to 
any shareholder all sums of money, due. from him to 
the company.": © "^" ` io 

Held, that, ‘as, the defendant. wanted to set off an 
unascertained sum for” damages, it dould not be 
allowed as it was not money due within the meaning 
of the. above article В Viraanpas Осілвраз v. 
Нүревавар SPINNING & WigaviNo CÓ LTD, “4 Bom. 
L. к. 8% 326 

Pont b Hi. г. dou о. X:LIN—Order 
jusing to re-admit app]ication.to a 
veros. Appeal Pp ius parte 
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An order refusing to re-admit and re-conside 
application to set aside an ex parte deoree dismissed 
for default is not appealable either under the Civil 
Procedure Code or ‘any other law, А SHARIF 
Новліх v. Нарав Нозлк, 20 А. 1, 3.519. 320 


——— Ò. XI, r. 14 Production of documents, 
non-compliance with order for, effect of. 

The miere non-compliance with an order for the 
production of books and documents in Court, made 
under Order XI, rule 1+ of the ‘ivil Procedure vode, 
does not warrant the striking off the defence of the 
party which is guilty of tne non-compliance of the 


order. А YALLPUR Sucar Mitts & Со. v Ram 
CHANDRA GUR SAHAI v.oTTON Mints & Co,20A L. . 
422; 4 U. P GR. A.) 189 73 


о. Xx, r. 4 (1)—Small Cause Court, 
judgment oj —Judgment specifying points for decision 
m entering findings seriatim, whether proper— 
Suit to recover amount on bzsis of acknowledgment, 
whether cognizable by Small Cause Court. 

Where a Small Cause Court Judge has in his 
judgment specified the points for decision and has 
entered bis findings seriatim under each of the 
issues mentioned by him, he has complied with the 
provisions of О, XX, r. 4. +, Civil Procedure ode. 

A Small Cause Court is competent to try a suit 
o recover a certain sum of money on the basis of 
an acknowledgment. С BAUL CHANDRA ADDYA о, 
Аврор MATLEB 851 
„ XX, r. 4. (2)—Iudgment based on 
personal ingpéotion—High “ourt, power of, to set 
aside See ALCUTTA RENT Act, 1420 302 
X, г. 14—Intention of Legislature. 

О. ХХ, r. 14 of the Civil Procedure Code implies 
that, in a suit for pre Seay a future date should 
be fixed for the payment of the purchase-money, 
. ‘and indicates that the intentión ‘of the Legislature 

was nob that payment should be made on the day on 
which judgmentis announcbd. te HiwMUN v FAUJA, 
81 1.7.80 772 
О ХХІ, r. 1 (1) (À)— Deposit of 

decretal amuunt in Court by judgment-debtor — 

Notice of payment to decree-holder —Duty of Court. 

In allenses of suits, appeals and applications, 
when decretal amount is deposited in Court by the 
judgment-debtor, and when this fact is brought to 
its notice by permission being asked to deposit the 
money, it is the duty of the Court to give notice to 
tle decree-holder. The judgment-debtor should, 
howéver, pay the necessary „process fee. But even 
if he does not pay the Coart їв bound to inform the 
decree-holder of the payment when he appears 
to ask for sale of tho property. N NARAYAN v. 
GAxpaTRAg i in г 
о. &XI, rr. 57; 58, 63 Frecution 

of decree—Attachment—t‘laim proceedings —Ezecu- 

tion dismissed —Order in claim proceedings —Title 
suit -Limitetion 

Plaintiff who had obtained a decree against a 
certain firm attached certain houses in execution 
of the decree, Objections to the attachment of one 

of these houses were 8180 under О XXI,,r 58, 
Civil Procédure оде Some evidence was taken ine 
support óf the objection and proceedings were then 
adjourned, tol th February -14 for further evi- 
‘dence. In the uesntime the decree was partially 
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satisfied and at the request of the decree-holders the 
Court dismissed the execution proceedings on 9th 
February 1914. On i*th February the decreé- 
holders being absent, the Court passed an order 
accepting the objection and removing the attach- 
ment. In April 1915 the plaintiffs again attached 
the same house in execution of the same decree. 
The defendants again objected, and their objection 
was allowed on 27th August 1915. On 2nd October 
19'5 plaintiffs brought a regular suit fora declara- 
tion that the house belonged to the judgment-debtor. 
The lower Courts dismissed the suit as time-barred 
on the ground that it had been brought more than 
one year from the order of | th February 1914: 

Held, (1) that the effect of the order of 9th 
February 1914, dismissing the execution proceedings, 
was, under О ХХІ, r 57 of the Civil Procedure 
Code, to remove the attachment; 

:2) that after the order of 9th February 1914 the 
Court had become functus officio and that, therefore, 
the order of 18th February 1914, was a nullity and 
was not binding on the plaintiffs ; ; 

‘8 thatthe plaintiffs’ cause of action arose on 
27th August 96 and that their suit was, therefore, 
within time. L Firm Farsa Din Annan DITTA v 
QUTAB x 81.7 

ХХІ, г. 58, ss. 47, 151— 

usn “application headed wnder ss. 47, 161— 

Appeal 

An objection y the judgment-debtor that the 
property, agaist which the decree-holder has filed 
an application to execute his decree, is wagf prop- 
erty, is an objection under О. ХХІ, r. b», Civil 
Procedure Code, even ifthe objection petition i is 
headed as an application under sections 47, 151, 
Civil Procedure Code, and an order allowing guoh 
objection petition is not appealable. Pat Nazir 
Hossain v. MUHAMMAD EJAz Hussars, ЗР. L. T 38 


—— O. XXI, r. 63—Suit by unsuccessful 
claimant to establish right to attached property — 
Burden of proof. 

м here a member of а firm knowing that the 
firm had failed, exeouted deeds transferring his prop- 
erty to his wife and his son, the Vourt would be 
justified in applying the principles of section 63 of 
the Transfer of Property Act, and presuming that 
the alienations were fraudulent, and were executed 
with the object of delaying and defeating his 
oreditors Le Ar Barv Kaman SINGH, 3 L. L. J. 198 

° 876 
О. ХХІ, rr. 66, 90-—Exsecution of 

decree—Sale—-Failwre io state estimated price in 

proclamation—Irregularity—Substantial — injury— 

Second appeal — Point taken. for first time. 

The mere omission _to state in a sale proclamation 
the esdimated price ofthe prpperty to be sold does 
not amount to material. irregularity within the 
fneaning ‘of т. 90 üt O, XXIof the Civil Procedure 
Code. 

A material insogularity in the • publicatiog or 
conduct of a sale would not justify the setting aside 
of the sale in the absenee of proof that substantial 
injury to the applicant had resultéd therefrom, . 

A point taken for the first time in second appeal 
„deserves no consideration, L Мунаммар Nizam: 
UR-DIN V. AMIN-UD-DIy . 885 


* 
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p property without — permission —Purchase, whether 
void. 

‘A purchase by. а deéree-holder who has ‘not 
obtained permission to bid at an execution sale is 
neither void nor a nullity but isonly to be ayoided 
on the application of the judgment-debtor or some 
other ‘person interested. The sale would be set 
aside if the property has not been realised to the 
best advantage. The conduct of a deoree-holder or 
the fact that he had applied for permission to bid 
and been refused would not make much difference, 
for although that would be a fact which the Court 
might take into consideration in determining whe- 
ther the sale should be avoided or not, even then it 
is doubtful whether it would be of: any importance, 
as the question would not be whether the decree. 
holder had been contumacious, but whether the prop- 
erty had been really realised to the best advantage. 
P C RADHA KRISHNA v. BISRESHWAR BAHAY, 8 P. 
L, T. 529 16 L. W. 190 9I 





Sule—Failure to deposit 25 per cent. of purchase- 

money—Irregularity. 

The. failure by ап auction-purchaser at а sale 
held in execution of a decree to deposit Б рег cent. 
of the purchase-money at the .time of the sale, 
as required. by r.. 84 O XXI, ivil .Procedure 
Code, is а mere irregularity which does not affeot 
the-validity of the sale unless it can be shown that 
substantial injury is thereby caused to the judgment- 
debtor, 4£&.INAiT ULLAH v, PUNJAB NATIONAL BANE 
LTD, LYALUPUR : 


O. XXI, г. 89—Lender of money with 
application, to set aside sale—Tender, whether 
. applieation—Limitation Act (1X of 1908), s. 4, 
applicability of. Le Я 
. "he terms of section 4 of the Limitation Act 
are wide enough to cover an application of every 
kind, which а man is called upon to make in 
Coürt. . : 
A tender of money made with an application 
. under.O' XXI,r. S9, for the setting aside of. а 
sale is in itself an application offe.ing to pay 
the money and is, therefore, governed by section 4 
of the Limitation act А Durea PRasap v. BABU 
LALO А L J 5044 4U. P.L В, А.) 117 3+1 


О. ХХІ, r. GO—Execution of decree— 
Sale not proclaimed by beat оў drum—Paucity of 
bidders— Irregularity. . 

Where owing to:the failure -of the deoree-holder 
to deposit the necessary charges, an execution sale 
is not properly announced and the omission results 
in.&.paucity of bidders, the irregularity must be 
faken to have caused substantial injury to the 
'judgment-debtor and jhe sale will be set-astde on 
that ground, NAND Lat v. TOLA ЬАМ 792 
О. ХХі, г. SÍ —Esecuton: off decree 
. Bale—Purchase-money, refund df, when can: be 
obtained, °° • 

t Where after sale in execution of а decree, the 
auction-purchaser discovers that the judgment-debtor 
hed no saleable inferest in the property sold, he must 
get the sale set aside junder O.' XXI, r. 91 of the 
QivilProcedure Code, before he gan obtain tho right 











. 


‚ INDIAN CASES. Я 


о. XXI, к, 7 2—Decree-holder purchasing - 


О. ХХІ, r. 84—Ezecution of decres— ` 
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2 a е 

to ask for a refund of the purchasesmoney В 
BanvawT RAsGNATH v. Bana’ MALU, Z Boit. 1, В. 
308 “+ 360 
О. XXI, r. ГОО, application ander — 
' Limitation > SeeRzssupicata ^ 603 
- O. XXII, applicability of -Legal герге. 
‘ sentatives’ not brought on record—Bona. fide 

mistake. .SeeSHAMILAT LAND 306 


O. XXII, r. 4 (3)—Death of one- of 
several dzfendants — Legal representative not brought 
on record —Suit, when does not abate as а whole. ~ 
When one of two or more defendants dies and. no 

application is made under Order XXII,-rule 4 3., the 

suit abates as against the deceased defendant: ~ The 
question, whether the suit abatesas.a whole. would 
depend ‘upon whether the suit can be proved in the 
absence of the legal representatives of the deceased 
defendant  lfthe latter had no joint interest with 
the other defendants and the interests of the several 
defendants can be discriminated, the abatement of 
the suit with respect to the deceased defendant will 
not result in the dismissal -of ‘the entire swit, ° C 
Sarat KAMINI DASI v. OHAITANYA UHANDRA PROHORAJ 














O. XXII, rr. 4. 9—Anpsal—Death of 
respondent—Abatement —Application to set asde 
abutemant —Sufficient cause —Ignorance of death, 

An application, purporting to be mude under 
О. XXu, г tof the Civil : Prosedure Vode, which 
is made after expiry of the period :for- making it, 
may be. treated as having been’ made under т, 9 
of the Order. | А 

Mere ignorance of the death of a party із nota 
sufficient excuse to entitle an applicant to the benefit. 
of т. н of О. XXIL Civil Procedure" Code" te 


Оном LAL v KALA Kaan, 41.1, J 17! 596 
—— О. XXil, г. 9 (2) (3) "Abatement, 
when set aside. . : ер : 


Au abatement "ought not to bo set aside пв ‘в 
matter of course or ligutly. The plaintiff must 
satisfy the “ourt that he had a sulficient cause for 
not applying in time to'set‘aude the abatement 
and bring & legal representative of the deceased de- 
fendant on the record Sagar CHANDRA "BAREAR 
v MAIHAR Stony AND Lime Co. ito, 90 60 917 
— ——- O. XXIII, г. I—Pernision to file suit, 

whether must be-express—Order granting per nission, 

whether can be questioned after it has become final 

Probate and Administration Act (V of R8 ), s 66, 

proceedings under—O. XXIII, r +, application of. 

Under О. ХХІЦ, r. !, of the Civil Procedure Code 
it is not necessary that the permission mentioned 
therein should be given- in express terms, it is 
sufficient if the grant of' permission can be 
implied from the order, read with the application ' on 
which it was made. 

‘he propriety of an orde under О XXIII, r |, of 
the + ivil trocedure ‹ ode, granting. permission’ to 
withdraw with liberty to bring a fresh suit cannot! be 
questioned after the order has become final ; 

Plaintiffs applied for Probate of a “iil, but subse- 
‘quently asked for pe:missjor'to withdraw the applica. 
‘tion’ saying that they intendedto file a regular suit 

* on,the basis of the Will The Court passed an order 
permitting the withdrawal and disinissed the appli- 
‘gation, On the filing of the regular suit objection 
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was takeft under О XXIII, г. `, of the Civil Procedure 
. that O. XXIIT, r. I, of the Civil Procedure 
Code ‘was not applicable to Probate proceedings ; 
that even if it were held to be applicable, the 
order passed ‘by the Oourt pérmitting , the wi. h- 
drawal must be read with she application on ‘which 


it was passed | and must be construed’ as giving per- 
mission to the plaintiffs to file the suit. L BANWARI 
LAL v. KISHEN Devi, 2 L, L, J 242 1002 





о. XXill, r. S—Dekkhan Agriculturists" 
- Reliet Act (XVII of 879),8 2--8и on pro-note 
, against agriculturist— Admission by defendunt — 
Court, jurisdiction of, to inquire into nature of 
admission ›. , 
Where:in а suit to recover upon & promissory 
note against an agriculturist, to whom the provisions 
of the Dekkhan Agriculturists’ кее? Act npply, che 
defendant admits the whole of the plaintifi's claim 
and asks the‘Court’to pass a decree іп accordance 
with such admiss.on, r 3 of О. XXIII. of the 
Civil Procedura .:ойе does not oust the.‘ ourt of its 
jurisdiction from going behind the transaction and 
inquiringinto the nature of the admission so as to 
satisfy itself whether the admission is true and mide 


by the debtor with a full. knowledge of his legal 


rights as'againat the dreditor. 

Per Shah, J.—The.. provisiuns of О. XXIII, г, 
В of the Civil Procedure Uode, wherever they are 
applicable, must. be given .effeot. to’even in cases 
which are governed by the Dekkhan Agriculturists’ 
Relief Act, B GoruRAw  RapHAKISAN v, BANEU 
Donpmv, 24 Ном. R. 5; 46 B. 66) . 253 


О. XXXIV, application of Mortgage suit 
—Preliminary instalment decree by consent of 
,parties—Decree ordering foreclosure on default - 
“Final decree, whether to be obtained before proceeding 
to execution —T«me or payment, enlargement of 
When a preliminary decree for payment by 

instalinents, whether extending over о.е than six 
months or not, is passed, by consent in a mortgage 

* suit ordering foreclosure on default; the plaintiff ia 

not only entitled buv is bound to apply for a, final 
deoree before :proceeding to execution and а Court 
has the same. powers т regard to enlarging a time 
for payment allowed by such a decree as it has with 
‘any other mortgage-decree 

The төгө fact that a preliminary decree in a 
mortgage suit makes the sum due payable by 
instalments and notin alump sum, to be paid on 





a specified day, does nut take itout of the provi-, 


sions of O. XXX:V of the Civil Procedure ‘ode, 
N Nazayax v БАППАТ ` 273 
о. XXXIV, rr, e. (2), 8 (4), 
.Q. IX, сє. 1З, Qa. X il, Yr. 3 Application 
` for final decree— Notice, to defendant whether 
necessary—Discretion of Court—Enlargement of time, 
Under the ode of vivil Procedure of 49-, the 
proceedings in в mortgage suit between tho pge- 
liminary. and the final’ decree, are а part of the’ 
trial of the suit itself, which does nob end till tha 
final decree is parsed. Р 
When plaintiff in a*mortgage suit makes an appli-. 
cation .under,Q .XXX.V, r 5 "or 
Civil Prócedure Code, . for à final deore», it 18 nok 
“jegally. -~netostary thaf notice ‘of the application, 
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should be served on the defendant or even issued to 
him before the final decree is passed, and although 
it is just and proper to give notice to the defend. 
ant, yet the passing of a final decree without 
notice to the defendant is not an illegality or even 
an irregularity which would affect the decree in 
any -way, nor is the Court bound by О IX, 
re 3, to set aside such a decree though it may 
do so if it considers that the absence of notice con- 
stitutes “sufficient cause” for the absence of the 
defendant within the meaning of that rule in that 
partionlar case. 

Under т. 3, О. XVII, of ‘the Civil Proce. 
dure “ode it is discretionary with the Court 
to pass a final decree in a mortgage suit when the 
defendant fails to comply with the terms of the 
preliminary decree, bnt by О XXXIV, r. 3 (2, 
and 5 7,this discretion is taken sway when the 
plaintiff applies for a final decree which’ the Court 
is bound to pass unless the defendant appears 
and shows good cause for an enlargement of time 
IN ANNAJI v, FAKIRA р 262 


— —— O. XXXIX, r. 2—Temporary injunction, 

nature of. 

‚Ап inj'notion under r. ? of О XXX!X of 
the Uivil Procedure ойе whether it is one re- 
straining n' party from altering the position of 
affairs ov di~acting it to re-to-e the conditions which 
prevailed at the time the cause of action arose, must 
поб go further and must not create totally new. state, 
of things 

м hether or no an injunction in mandatory form or 

a “trae” injunction in mandatory form is within the 
kaore cf O XXX/X,it never is if it creates 
gtot^lly new set of conditions L Анови ELECTRIC 
SUPPLY 4.0, LTD., V Вомвах MOTOR AND oyote Uo, 


LAHORE 742 


“ХІІ, r. = Receiver = Jurisdiction to 
app°int—Declaratory suit Power of Court to remove 

a party from possession. 

. “here a Single Judge of the High Court finds 
that а case is a fit one for the appointment ofa 
Receiver, a Division Bench of the High Court will 
not interfere with the Single Judge's discretion, 
unless it is satisfied that the discretion has been 
improperly exercised and’ contravenes any principles 
of Jaw - 

A court has aright to proceed under O. XL, 
r 1, tivil Procedure Code,,where it appears to 
be just and convenient to do so 

А Cours is not debarred.from appointing а; 
Receiver of property, forming the subject-matter 
of в declaratory suit, in which possession of the 
property is not to be awarded, to. one party or 
the other, as the object of the appvintment of the 
Receiver is, to protect the property and to, main. 
tan the status -quoante pending the disposal of 
dispute between the parties; пог ів a Court de. 
barzed uncer О XL, r !(^ of the Civil Procedure 
{С ойе, from removing one of the parties from the 
possession ofthe property Ё. AMARNATH v TEHA% 
Kav, 4U Pb кр 7s s . 383 
XLI, r. LO—Order rejecting appeal 

; for "failure to jurnish security y for .созіз, у appealable 

, Pauper, appeala— Application of О. XLI, v. 10 ч 
à ` such орел. 
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No appeal is competent from an order, under r, 
10 of O XLI, Civil trocedure «ode, rejecting an 
appeal tor failure to furnish security for costs. 

О. XLI, r. 10 is, however, nob applicable to 
pauper appeals and an Appellate ourt exercising 
powers under the rule in case of pauper appeals acts 
illegally and with material irregularity. L Nazım 
v. ABDUL Намір, 8 L. 80; 4 U, B. L. В. (D.) 67; Вз 1% 
E, B. 1922 256 


O. XLI, г. ГО Security for costs, appeal 
dismissed for jailure to Jurnish--Court, power of, 
to extend time far furnishing security. 

“here an appeal has been rejected on account 
of the appellants’ failure to furnisn security for 
costs within the time allowed by the Uourt, it is 
not open to the ourt rejecting the appeal to 
extend the time for giving security. The appeal 
having been finally disposed of, no extensión of 
time can be granted for doing any act relating to 
the appeal. Harr BHABINI DEBI v, NARENDRA 
Nara Hor 883 
О. XLI, г. 22—Cross-appeals—Appeal 
. filed beyond time, whether can be treated as cross 

objections. 
` Where a defendant files a cross-appeal, after the 
period for appealing has expired, he is entitled 
under О, XLI, r. 27 of the Civil Procedure Code 
to have his appeal treated as oross.objeotions to 
the plaintiff's appeal. L Bawa Sines v. THAKUR 

Sincu,4U P.L. R.L. 80 448 


O. XLI, r. 23, application of—Appeal. 
See REMAND : 713 
>= О. XLI, r. 25, order under, if interlo- 

cutory—Interjerence by High Court, it competent 

It is only in very exceptional cases that the High 
Court should exercise its revisional powers of 
interference with interlocutory orders An order 
under О. XLI, r 
not, strictly speaking, an interlooutory order but it 
should be ‘interfered with only in exceptional 
савез, 88 16 is nob a final order, Where, however, the 
order ig unnecessary, ib should be interfered with. 
Lh Artan Bakusa v, Lan Kuan, 2 L. L, pr 














О. XLI, r. 25—Remand, objection to 
finding on, not filed -Courl, discretion of, to allow 
eodjection to be taken at hearing. í 
Where a party to an appeal fails to flle objections 

to &retufn to an order of remand under О. XLi, г 

26 of the Civil Procedure Ovde, it is discretionary 

yith the Court to permit such objections to be 

taken at the hearing of the appeal. й PARTAB 

SiscH v ACHBAR Sines, ^ L.L.J 20 846 
: О. XLI, г. 27-— Additional evidence, 
admission of, in appeal— Appellate uowrt, discretion 
of — High Court, interierence by, 

The power vested by r. 27 of O XLI of the 
Civil Procedure Code in*an Appellate Court to 
admit additional evidence is purely discretionary, 
and where, in exercise of that discretion, an Appel- 
lato Court declines, to allow the production of 
additions$ evidence, the High Court will not inter. 
fere on the grcund that the Appellate Court has 
acted with material irregularity in tho exeroise of its 
jurisdiction. @ HARI HARAN KARANJAI 0, BAHAR 
SHEIZH : 252 








INDIAN OASES, 


25, civil Procedure Code, is. 


* through the Court 
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О. XLI, r. 27—Additional evidence at 
the appellate stage—Discretion of Court 

The admission of evidence in appeal is largely 
‚ а matter of the discretion of the Court, and not is 

entirely a matter of right, © Nayasav ALI. 2% 

MIDNAPORE ZaMiNDARY Co Erp, ‚ 77 
O. XLI, г. 27—Fresh evidence, admission 

of, in a Court of Appeal—Exclusion of such'evidence. 

Fresh evidence should not be admitted by an 
Appellate Court in order to enable it to decide the 
Gase in favour of a particular party. 

But if a party is allowed to produce a document 
and slso to adduce oral evidence to show how it 
fell into his hards, it is not open to the opposite 
party to have the existence of the document con- 
sidered and the oral evidence excluded, for if the 
fresh evidence is to be excluded the whole of it 
must be excluded, М BHAIRONSINGH v, oe 








O. XLII, as amended by High Court— 
Appeal, second, memorandum of, unaccompanied by 
First Court's judgment—Presentation, validity of 
The presentation of a memorandum of second, 

appeal to the Lahoce High ‘ourt unaccompanied by 

a copy of the judgment of the Court of first instance, 

as required by г > added by the .High Court to 

O XLII, of the Civil Procedure Code, is not a valid 

presentation, L Dyana v Hav, 3 1. L. J, 256 


670 
Sch. II, cl. З, О. XXlil, r. 3— 

Arbitration — Reference through — Court — Reference 

cancelled by parties—Arbitrator appointed out of 

Oowrt—Application to file award as adjustment — 

Suit on award-—Fresh reference to arbitration, effect 

of, on earlier arbitration proceedings. 

In asuit for dissolution of partnership, an order 
was passed under clause 3 of Schedule if, Civil 
Procedure Code, referring the matters in'dispute to 
two arbitrators Later, the parties informed the 
Oourt that they had cancelled this reference and 
had privately appointed Т, alone аз the sole 
arbitrator. Т, delivered his award on Ith 
April 19:9. On 5th August 1919 plaintiff applied 
to file the award as an adjustment under O XXIII, 
г, ч, of the ode On the Ixth March 19.0 the 
parties, alleging that contentions had been raised 
against the award by some of the defendants, 
applied for the appointment of T as arbitrator 
The Court appointed 7. as 
arbitrator who was to submit the award before 
the iñth April 1970 T. was unable to submit his 
ward by that date so thatthe arbitration proceed- 
ings fell to the ground On 7th November 920 
plaintiff sought to continue his application under 
О XXIIl r.3: 

Held, that upon a proper construction of the appli- 
cation of -th March 9 О, and the order thereon, 
the previous arbitration proceedings were cónsidered 
as аб an end, as the parties had agreed to a fresh 
arbitration of & character different to the previous 
arbitration, although the arbitrator was the same: 
that the parties were relegated to their original 
position that, therefore, the application in ques- 
tim could mo longer be entertained and that the 
suit emust continue Б KHIMCHAND NakorAMDAS 
BHAVSAR о, BHOGILAL HIRACHAND SHAN, 24 BoM., 
L, R. 361 |. Өз 
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: Sch. П, cls. 5, , 1 7— Reference to 


arbitration without intervention" of Court—Refusal 

of an arbitrator. io act—Right to obtain order of 

reference from Court—Fresh ито, appointment 

of 

Where в party goes to. arbitration ina ‘case in 
which if it had refused to do go, an order of refer- 
ence, would have been made under paragraph !7, 
Schedule II of the Civil Procedure Code, he cannot 
digpute the right of the other party to obtain from 
the Court an order of reference under that provision 
of the Code when & difficulty arises at a later stage 
of the proceedings which has not been provided for 
by the parties, as, for instance, where one of the 
arbitrators refuses toact  Insuch а case the Court 
is competent to appoint under paragraph 5 afresh 
arbitrator i in place of:the оре who has deolined to act, 
A Fazan ILANI v, Prag NARAIN, 20 A. D. J 327; 
4 U, P. L. В. (A) 156 


vá тт Gl, 15, (1) (a)—Private 
inquiry held in presence of parties —Private inquiry 
~ Award based.on hearsay and conjecture—Award. 
An award based on an. inquiry made by arbitrators 
from the neighbours of the parties in the presence 
of ihe, latter, cannot be said tq be based on a 
priyate inquiry and must be upheld thongh. it, is 
clearly-based. on hearsay. and conjecture. L вори 
Вам, о. CHANDU: 866 


Companies Act (VI of 1982), 85. 150, 
366 -—- Payment order, assignee of, right to enforce. 
A person to whom the Liquidator of & Company 
hag transferred a payment order made by the Court 
under section 140 of the Companies Act, 1882, 
against- a contributory, is. entitled to invoke the 
жылау» jurisdiction of the Court-for the purpose of 
recovering - “the money due from the latter; the fact 
that the Gompany- has beer finally dissolved would 
not prevent the.assignee from seeking relief from 
the Liquidation Oourt, and render it necessary for 
bim: to bring an action for the recovery. of the money, 
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yromise, judgment based upon, value of. 
com PRE-EMPTJON ÁCT, 8,7 71 


Compromise by Counsel—Witlidraval 
by | client—Consent order perfected— Court's discre- 
tron—Acquiescence by client 
Counsel has an apparent authority. to compromise 

in all matters connected with an action and not 

merely collateral to it. and if he acts within his 
apparent authority and the other party has no notice 
of any limitation or restriction on that: authority, 
the client. will-be bound. by.the agreement made 
by his Ooynsel and embodied in some order or 
judgment of the ‘Court 

Тег Dag, J.— here a consent is given by a Counsel 


under some misapprehension as to the wishes: of his’ 


client, tHe*latter may withdraw it before the consent 
order i is drawn up ard: perfected, but not afterwards 

The Cdurt- has very large discretion in the matter 
before the-order is drgwn up But олсе the order 
is-actually drawn-up and: perfected the discretion is 
at an end: Ы 

The -mere fact-that a consent order is hard: is no 
groundefor re criewing: it: 
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Compromise by Counsel-—ceneld, 


The Counsel of a party to a suit entered into 
compromise agreeing to deposita certain sum of money 
in Court under the mistaken belief that he had the 
permission of his client to do so. The client who 
‘was present in Court stood by without making any 
protest, and even tried to raise up the required sum. 
Railing, he applied to set aside the consent order 
after the same had been d-awn.up and perfected : 

Held that the order could not be set aside ns not 
only the application had been made long after the 
consent order had been perfected but the applicant, 
іп во far as he had tried to raise the sum required 
had acquiesced in the same, Pat Nirnwowi 
OnaupHURI v. Kenar Narg Daca, ЗР, L T. 71! 


96 
Construction of agreement—4gree- 
ment for sule—Unqualified agreement— Mortgage, 

$noperative —Oharge, conversion into~Transfer o, 

Property Act (IV of :882), з, 100. 

Where an owner of land receives & sum of money 
and delivers possession of the land to the payer 
in lieu of interest with the agreement that if the 
money is not paid, the latter would be entitled to 
call upon him to convey the land outright, there 
із no unqualified agreement to sell on the part of 
the owner of land 

Section 100 of the Transfer of Property Act 
does not enable a mortgage to be converted into 
a ‘charge if it cannot operate as a mortgage by 
reason of non-compliance with the formalities pre- 
scribed by the law L В Maune Po Newer v. 
Yacoos Anny, L.B R 8 9 652 
Construction. of document—“Amla,” 

meaning of. 

Where the arrears of rent of a plot of land leased 
tothe defendant were to be recovered from the “amla” 
standing on the plot: 

Held, that the word “amla” was intended to mean the 
actual building or superstructure on the land:and not 
merely the materials. Le Аврат, SAMAD v. MUNICIPAL 
Сомміттив, DELHI 939 

~ ——— QUontract — Provision not to claim damages 

in case of breach—Party committing wilful breach, 

whether protected 

А contract for sale of goods provided inter alia 
that "If' you are not. in a position to deliver the 
goods ог if there be any dispute in respect of thee 
goods orif the company do not give delivery for 
any reason the ntmost that will be the result will 
be that the ‘Soda’ will be cancelled-but we shal! 
„лоф ask for damages arising from the same from , 
*you in any way ” Defendant gave delivery of certain 
bales but refused to give delivery of the balance 
without giving any reason. Plaintiff sued for 
damages: ‚ 

Held, that the defendant was nob entitled merely 
to say ‘that ihe contract was off because he did not 
with to deliver any moreegoods under it, that the 
clauaq meant that- some reason must be given by the 
defengant, and that, consequently, ethe plaintiff was 
entitled to dathages: B Cmuxinap Darasmai & 06,° 
v AHMEDABAD*FINE SPINNING & WxAYING °Co., 24 
Bom. ù. R. 2^5 223 

Document to be jnteppreted а-а whole — 

Interpretation to be consisten. 

ТЕ а consistent interpretation can be placed on ail 
the clauses of © document it should he adopted in 

e e 
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Construction of document—coneld. 
“preference to any other whioh might lead to incon- 
sistent results, О Munammap Yaqus KHAN v 
MonamMan SHAHID ALI Kuan, 9.0 1. Ј. 180: 95 
О. О, 21 556 
Mortgage-deed, See 
Ніхро Taw —Wipvow 16 
Surety bond Personal liability — Document 
capable of 4ntelligible interpretation—Eaxtrinsic 
evidence, a bnissibility of, to affect ita meaning 

A trading Company took certain advances from 
a Bank, the plaintiff in the- enit, and by way of 
security the defendants who were Directora of the 
Company executed a surety hond in the form of 

&-letter addressed to the Rank, the material portion 
.of which ran as follows: “ In consideration of 
your allowing the Company to overdraw sums not 
exceeding rupees fifty thousand ‘on the security 
of the said Company demand pro-note in your favour) 
-we hereby pledge for the re-payment on demand 
‚оў the seid overdraft.” In а suit by the plaintiff 
to make- the defendants‘ personally liable, the 
defendants contended that they ha? given the 
surety bond as Directors of the Company ‘and 
sought to adduce evidence to prove by reference 
to other transactions entered into by them that 
they had not pledged themselves personally : 

Held, · ' that the only construction that could 
be put upon the letter was that the defendants 
had made themselves personally liable: 

(? that as on the face of it there was no difficulty 
in giving the letter an intelligible meaning as 
constituting personal pledge, no extrinsic evidence 
was admissible to affect its meaning. C Panna 
Lat v NIHAL CHAND, 26 О. W. N. 737; (072 WLW, 
N. 378; 43 M. L.J, 66; 8% C. L. Т, 6; 'G L, W. FO. 
24 Bom, І. К. 971; 31 M. L. T. 129; 2 P, L, R. (622 

423 

‘Construction of power—Power to 
execu'e mortgage, whether includes power to 
incur loan — Power to sign, whether includes power 

to mortgage, See REGISTRATION Аст, 8.48 315 
Contract, repudiation + of—Deposit—Earnest— 

Forfeiture. 

A purchaser who repudiates the contract on his 
part forfaits the" deposit money and is not entitled 

* to its.refund even if the other party bas not 
sufferad any logs. 

A deposit serves ‘two purposes-—if the purchase 
is carried outlit goes‘against the purchase-money, 
but its primary purpose is- that it is '& guaiantee 
that the purchaser means business 

Even when there isno clause in the contract as 
-to forfeiture of the deposit, ifthe purchaser re- 
pudiates the contract-he {cannotiget back the money 
asthe contract has gone off through his default. 

Ла thej'absence"of any specific provision the ques- 
tion . whether the depesit is forfeited  depénda 
.upon the intent of the parties to be collected 
» from the whole jnstrument. 

* ,A,ueposit is not merely а part ‘Payment but is 
algo; an. earnest to bind the bargain and creates 
t by the fear of its forfeiture a motive in the payer to 
perform: the rest of the -contract C Managosinpa 
Durma v. BAISOGOMAFF 

-, вш for, breach  of- Contract involving 
mutual, obligation— Plaintiff must prove his readiness 
to perform his obligation on duge of performance, e 
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€ ontract—conold. С 


* 

Whera a contra*t imposes mutual obligations upon 
the c^ntraeting parties and one of the parties sues 
for damages for a breach of the contract he 
must show that, qn the date fixed for the per- 
formance of the contract, he was ready and willing 
to perform his part of the bargain A MOHAMAD 
TsMAIL KHAN о, Assy ALI KHAN, 4 y P. L. В. А.) 
37 602 


Contr^ct Act (IX of 1872), 5.794 


application of. See AaRA TENANCY- ACT 


— 8. 25 (3) —Acknowledg ment of "barred 
debt Implied promise to pay—Limitation Act (IX 
of '909), в u— Renewal of barred debt . 

А document renewing a debt which had already 
become barred by limitation, cannot operate as an 
acknowledgment under section 19 of the Limitation 
Act, 

An unconditional acknowledgment of a barred 
debt cannot be given effect toas giving rise to an 


‘implied promise to pay within the meaning of 
section 2б :3' of the Contract Act С PANCHANAN 
PODDAR v KHiTIeH CHANDRA 298 


59, 60-—Appropriation towards 
See APPROPRIATION OF 
PAYMENTS ` ion 606 
S. 62—OContract—Subsequent agreement 
atter breach, validity of—English and Indian Law. 

Section & · of the Vontract Act applies even where 
a subsequent agreement has-been come to between 
the parties after breach of the original contract. 

Per Ayving Offo. C J — There is no justification for 
restricting the operation ofsection onthe mere fact 
thatit would o'herwise, contravene .a somewhat 
technical rule of English : aw. Section 0: was admit- 
tedly enaored in direct antagonism to English Law. 
^ hy should not section 0 be accepted on its face 
meaning in spite of a similar antagonism ? 

Per Odgers, J.—lt is highly improbuble that of 
these two sections, section 62 and section ЄЗ, the: 
Jatter should constitute a clear modification of the 
English aw asto the requirement of consideration, 
while theformer should be held by. implication and 
without any suggestion to that effect in the wording 
itself to import the highly technical dootrine of 
accord and satisfaction. 

Tf section 6 were only intended to apply before 
breach, why does it not say so? 

Courts should not engraft,on the plain meaning of 
the provisions of enactments, limitations founded on 
technical: roles ‘of Erglish. (‘ат and pleading, 
especially in cases where. such, limitations are not 
suited to the conditions prevailing in this country. 
M K. M. P. R. N, M. Fins v. TREPERUMAL' ОНЕТТҮ, 
14 L. W. €6^; (1921) M. W. N. €61; 42,M. L. J. 236; 
45 M, 180 905 


SS. 
principal ór interest 








62.—Novation—Insufficiently stamped 
hundi given in renewal of :prior hundi—Creditor, 

whether can fall buck upon prion hnndi. • 

Where an insufficiently stamped hundiis given 
in renewal ofa prior hundi and а suit on the basis 
of the subsequent hundi ig not. maintainable, the 
creditorecan fall back upon the prior hundi, Section 
(е of the C ontraot Act is no bar to hig doing во. 

The test in a case of this kind is whether the 
original cause of action exists independently of the 
hundi subgequently executed, if it doeh the creditor 


Vol. LXVII] 
Contract Act—consa. 


PATTY s er x | 
can ordinarily sue оп it, otherwise not, L SUNDAR 


Das v, PuRAN Sinem, 11 P. W. R, 1022 
S. 
Payment made under contract, recovery of. 

, A portion of an occupancy tenancy was mortgaged 
іо one Н; for Rs. 410, and the remainder was mort- 
gaged to the landlords for Rs. 820. Plaintiff pur- 
chased the mortgagee rights of H. and subsequently 
purchased the occupancy rights of the’ tenant. He 


856 





then applied to the Revenue Authorities for redemp- . 


tion _ of the mortgage in favour of the landlords and 
obtained an. order directing redemption. In pur- 


suance of this order he deposited Rs, 820 which were , 


paid to the landlords, Subsequeütly the landlords 
sued for cancellation of the sale in favour of the 
plaintiff and obtained a decree whereunder they 
recovered possession of the tenancy, Plaintiff there- 
upon sued the landlords for recovery of the amounts 
which he had paid to H. and to the landlords: 

Held, (i) that the plaintiff could not recover 
the money which he had paid to H. 

(2) that under the provisions of section 65 of the 
Contract Act the plaintiff was entitled to recovor 
from the landlords the money which he had paid to 
them under the sale which had been declared to be 
void. L Bavuv v. Saxo Cmaxn, 56 P.L. В. 1922 


367- 





8. 70— Hindu veverstoner, whether a person 
lawfully interested in making payment to save 
property from sale wnder the Bengal Public Demands 

- Recovery Act (III of 1913). 

A Hindu reversioner is not a person lawfully 
interested in making a payment to save a property 
in the hands of the widow from sale under the 
Public Demands Becovery Act His direct interest 
accruing only upon the widow's death, he cannot be 
said to be а person lawfully interested at the 
moment of making the deposit sò as to bring him 
within the purview of section 70 of the Indian 
Contract Act. С Gorzswag BANERJEE v. BRAJA 
бокрАвт DEBI, 26 C, W. М. 1029; 49 C. 470 





claim, whether valid consideration, / 
“If an intending litigant bona fide forbears a 
right to litigate a question of law or fact which it 
is not vexatious or frivolous to litigate, he does give 
up something of value and that is good consideration 
fora contract. -A GULAB CHANDY KAMAL SINGH, 
20 A. L. J. 265; 44 А. 424; 4U PLR A. 154 4 
; S. 74 — Contract —Penal terms—Test - Chit 
fund—Special relation between  stake-holder and 
‚ subscribers—Bond, execution of, by prize-winner 
‘for payment. of future instalments -Provision for 
forfeiture of dividend, interest and premium in 
' default of any instalment and liability for whole 
amount witk enhanced interest, whether penal— 

Instalment bond— Failure to enforce terms on some 

defaults— Waiver. 

Thé test to determine the penal nature of the terms 
of a contractis, whether the terms are unreasonable 
as whole and whether in fact they are so un- 
reasonable, that the parties never contemplated 
that they should receive effeBt. . S 

. A stake-ho'der of a chit fund stands in s special 

relation to its subscribers by reason of the fdot 

that He alone is liable to each subscriber and there 
Д 





e. e 


65 - Contract declared to be void— . 


40. 


S. 72 —Forbearance to sue or to enforce 
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is no liability between the subscribers nter se ; and 
witkout punctual payments by the individual sub. 
Soribers the stake-holder cannot discharge his 
liabilities to the successful bidders as they arise," 
Such relation justifies stringency in the conditions 
of payment by subscribers and, in particular, in the 
rate of interest provided for in cases of default. 
Where a successful bidder at a chit fund executes 
a bond to the stake-holder for an amount repre- 
senting the sum total of future instalments payable 
by him which provides that, in default of payment 
of any instalment, the executant would not only 
forfeit the dividend, interest and premium but 
become liable to pay the entire amount immediately 
with enhanced interest at the rate of 18 per cent. 
perannum the stipulations are neither unreasonable 
nor penal, 3 
The waiver by а creditor to enforce the terms of, 
an instalment bond on the falling due of a few 
instalments does not affect his right to use the 
coercive measures provided therein in cases of 
М VAITHINATHA Iver v. GOVINDA- 
SWAMI ODAYAR, (1922) M. W. N. 203; 42 M, L.J. оп 
S. 91—Delivery to Railway Company of 
goods sold—Railway, whether agent of buyer— 
Suit for damages for breach of contract, See 
` Оту Paocepure Cops, в. 20 888 


5. 108, Excep. I—Hirer of goods 
with option of purchase—Option not exercised — 
Sale—Purchaser, liability of. 

Where the hirer of goods with the option of 
purchasing the same, sells the goods without 
exercising that option, the purchaser is liable in 
trover to the owner, and cannot invoke in aid 
the provisions of Exception (1) to section l 8 of 
the Contract Act even thongh he acted in perfeot 
good faith. . h Ansan Jan v. Singer Sewine 
Macuaine Co, or RAWALPINDI, 3 L, L.J 249 638 


- S. 230 ' 1) —Principal and agent-—Agent 
acting for foreign principal —Personal liability of 
agent-——Presumption—Time of essence of contract. 
Plaintiffs ordered certain goods from defendant 

which the latter undertook to supply. Plaintiffs 
knew that the defendant would have to order the 
goods from Japan, but they looked to the defendant 
alone for the performance of the contract. The 
corrBspondence between the parties contained 
occasional references to the dealer in Japan but 
there was nothing to show that the plaintiffs wera 
dealing with the latter. There were certain clauseg 
in the indents, however, which provided that as 
regards the outturn of goods, the defendant was not 
to be held responsible Owing to late shipments 
plaintiffs had to pay a certain amount as surcharge 
and they sued the defendant for the recovery of 
that sum : 

Held, (1) that there was nothing to show that the 
defendant? was acting only as an agent ог a soribe 
for the defler in Japan and that, theréfore, he was 
personally liable ongthe contracts . А 

(2) that even if the defendant was acting as ait 
agent for a, foreign principal the presumption oon- 
tained in section 280 .:, of the *ontract Act had 
not been rebutted.  L, FAZAL ILAHI v, IMPERIAL 
ОнкмтсА Co; Dany 157 
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- S. 247 —Partnership based on contract— 

Minor, whether can create. 

Although under section 247 of the Contract Act 
a minor may be admitted to the benefits of a 
partnership, and, if so admitted, his share is liable, 
but where the partnership is based on contract, the 
privilege conferred by the section does not give 
him the power to create a firm, that is to say, а 
partnership based on contract must be in existence 
before he can be admitted to its benefits, for he 
cannot be admitted to what does not exist L 
МовАммар RartQ, v. Qamar Din, 4U. P. L, В. (L) 
63 95 





SS. 247, 239 Minor, admission of, as 
partner—Proofj—Plea and issue, absence of—High 
Court, power of, to set up new case—Partner, minor 
whether can become. 

* In order to bring section 2:7 of the Contract Act 

into play, it must be proved that the minor has been 

admitted to the benefits of the partnership, but 
where the fact is neither pleaded nor made an issue 
at the trial, it is not open to the High Court, without 
inviting specific evidence, specially directed to the 
point, to hold tho admission proved, and thus веб 

np в new case in appeal. x 
A person under the age of majority cannot become 

a partner by contraob, and so, according to the 

definition of the term “firm” in section £39 of the 

Contract Act, ho cannot be one of that group of 

persons called a firm. Р С Sanyasi CHARAN 

MANDAL v. KRISHNADRAN Bangers, 80 М. L.T, 229; 

26 A. L. J. 409; 24 Bom. F. R. 700; 35 . 1. J, 49% 

43 M. L. 2,4; (1922 M. W., N. 354; 49 О. #60; 26 

О. W. N. 954; 16 L. W. [86 ; 12+ 


- SS. 257, 259—Obdligation of partner to 
render true accounts—Notice to produce accounts— 
Non-convpliance—Presumption— Evidence Act (I of 
187°), вв, 66, 114 (g), 164, 

Section 257 of the Contract Aot makes it obliga- 
tory upon each partner to render true accounts and 
full information of all things affecting the partner- 
ship to any partner or his legal representatives. Tho 
occasion for this in a suit for accounts upon dissolu. 
tion of partnership will, however, arise after the 
preliminary decree is made, At that stage each 
partner should be served with the notice contem- 
plated by section 66 of the Indian Evidence Act to 
produce such accounts and papers as may in 
his" custody. Jf he omitsto produce the books and 
the books are proved to be at the time in his custody 
or under his control, the presumption recognised in 
Illustration (g) to section 1:4 of the Indian Evidénce 
Act may be applied. In such circumstances second. 
ary evidence will become admissible and the party 
who has withheld the document will not ke able 
to use the original document as evidence at a later 
stage without the consent of the other party or the 
order of the ( ourt, as, provided in section 16% of the 
vidence Act. t Puris Binari Roy v. MAHENDRA 

A*DBA GHOSAL, 540 L ..406 4 
pyright Act (Ill of ?914)- Copyright, 
ringement oj— Test- Damages and compensation 
sessment 

action for an injunction and damages for 

gement’ of plaintiffs’ copyright, if it bee 
even inaccuracies in both the works are 

* е 
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(1922. 
Copyright Act—concld.. 

identical, that references of significance in plainte 
iffe’ work are reproduced in defendaftts' work but, 
by reason of absence of other matter, have no 
significance therein and there is identity not merely 
of information bui of language, that leaves no doubt 
that the work of the defendants is a copy of the 
plaintiffs’ in a very higlt degree, 

` Jn such а case a plaintiff would be entitled to 
the amount qf the proceeds of the sales of the 
offending work aud to general damages for infringe- 
ment of copyright, probable loss of trade, ndvertise- 
ments, eto. н 

Where іп such cases damages are not accurately 
calculable, they arą damages at large. L КновтА 
BROTHERS OF LAHORE v, THACKER’S DinkcTORIES.LTD 
OF CALCUTTA 
Costs—Appeal, 

The question of costs cannot form the subject- 
matter of an appeal by itself unless some important 
principle is involved, but where an appeal is heard 
on its merits, it is open to the Court of Appeal to 
consider the question of costs. В DAYARAM PREMJI 
v BECHARDAS DOONGERSEY, 24 Box L. R 351 936 
Court-fee-—Appeal — insuficiently — stamped— 

Mistake—Court, when will not extend time to pay 

proper fee. 

When by mistake a memorandum of appeal is 
insufficiently stamped, and the mistake is one 
which could not have been made if due care and 
attention had been exercised, the Court will not 
extend the time so as to allow the appellant to рау 
the proper Conrt-fee, and thus deprive the respond. 
ent of the valuable right which has acorued to him. 
L Farrea Bixen v Basu Bax, 8 L.L.3.156 130 
Possession, suit for—Decree, subject to 

payment of certain sum—Appeal. 

Where a decree for possession is granted subject 
to the payment by the plaintiff of a specified sum, 
and the plaintiff appeals seeking the remcval of 
this condition, the memorandum of appeal must 
bear a Court-fee stamp calculated on the amount 
required to be paid under the decree It ia 
immaterial in what form the .suit was originelly 
brought L TixkaN Ram v. Bosa Rax, 4 U. PLL В. 
(bo 71 








Suit for money against several defendanis— 

Decree against one—Appeal—Decree sought against 
' remaining defendants—Appeal, valuation of—Court. 

jee payable. 

Where in а money suit against a large number of 
defendants, the plaintiff obtains a decree against 
only one of them, and he appeals seeking to got a 
decree against the remaining defendants, he is not 
entitled to value his appeal as if he was suing fora 
mere declaration, namely, that the deoree obtained 
by him was binding against the other defendants also. 
The appeal must be valued on the original claim and 
Court-fee paid on that amount on the memorandum 
of appeal B Anna Narayan Paver v MADHYAMA 
STHITITILA PaRASPARA, 24 Bom L. В. 318 364 


Court Fees Act (УП of 1870), s. 7, 
cl. (x), Sch, I, Art. 1. See Arrear 968 


Criminal Procedure’ Code (Act V 
of 18958), SS. 87, 110, 118, 123, 406 
¿Applicability of s. *7—‘‘Absconder,” who is— 
Security required for period longer than one вата 

i, е 


. . 
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Failure to furnish security - Procedure — Appeal — 

Reference to Séssions Judge. 

Action under section 47 of the Criminal Procedure 
Code бай bé taken only when a Qourf has ressoh to 
beliéve that any person against whom a warrant has 
been isdtied has absconded or is concealing himself 
so that such warrant cannot be executbd: A persons 
however, who files a petition against the order 
issuing the warrant and takes steps to procure an 
order of а superior Court that he should be allowed 
to remain on bail after such warrant has been issued, 
can neither be said to be absconding nor concealing 
himself. 

; The provisions of section 123, Criminal Procedure 
Code, are clear on the point that if security is nob 
furnished and security for a period of more than 
one year has been ordered, the case must be referred 
to thé Sessions Judge, who alone is empowered to 
pass orders under that section for the imprisonment 
of the person who has failed to furnish security. 
‚ Obiter.— Though section 4 6, Criminal Procedure 
Codé, is so worded that an appeal may be preferred 
undér the section to the District Magistrate in every 
6&&e by any person ordered to give security for 
good behaviour under section 118 by a Subordinate 
Magistrate, yet ordinarily it seems that tbe section 
is meant for cases in which a reference to the 
Sessions Judge is not necessary, ú e, wherea man 
has been either ordered to furnish security for one 
year or having been ordered to furnish security for 
morë than a year has furnished it and wants to 
appeal. Їп such cases he would go to the District 
Magistrate in appeal and there would then be no 
reference to the Sessions Judge, who could deal with 
such cases only as a OCouftof revision 1. QAMAR 
Din v, ExPEROR, 23 Ch. L.J: 464; 03 P, L. R. 922 

726 
Ch. VIII —O:der to produce sureties from 

within certain limits, legality of. 

Та directing an accused person to produce sureties, 
a Magistrate has no authority to lay down any limits 
within which the sureties must reside. А Raauu- 
NANDAN PRASAD v. Emperor, 20 А, L. J. 520; 23 On. 
L, J. 400 : 352 
S. 106 (3), order under, whether can be 
from order of Second Olass 








passed on appeal 

Magistrate. 

An order réquiring security under section 108 
(8) of the Criminal Prccedure Code cannot be passed 
by an Appellate Court iù an appeal from an order of 
à Second Class Magistrate. L, Karam SINGH v. 
Euperok, 23 Cr. L. J. 467 729 
'——— 85. 107, 125, 406, 423—5. 107, 

applicability of— Bond for Keeping the peace— 

Bond for’ good  behaviour—Powers of District 

Magistrate in appeal—tInatigating breach, of peace — 

Direct evidence of specific incidents, relevancy of. 

Section 16^ of the Criminal Procedure Code applies 
to persons likely to commit a breach of the peace 
* themselves as also to those who merely instigate a 
"breach of the peace or disturbance of public tran- 
quility by others. А TIS 
' Under “section 1?5, Criminal Procedure Code, a 
District Magistrate has power to cancel a bond for 
keping thé péace at any time, if he considers it 
bught never © hávé been taken a£ all, but he cannot 
alter or modify it. Under sections 406 8да 428 of 

ы 
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the Oode he can alter or modify а bond for good 
behaviour only. Й 

It is wrong to exclude from consideration direot 
evidence of specific incidents showing that the per- 
son to be bound down behaved as man of violent 
and ‘aggressive temper. These are relevant to the 
question whether a man is likely to commit в breach 
of the peace or not and the evidence concerning 
those incidents is in no sense evidenceof repute. N 
BAINES v. EMPEROR, 28 Ов. L. J, 394 


— S. 107 (2)—Security for breach of the 
gpeace— District Magisirate's power to proceed against 

a person outside his territorial jurisdiction, 

A District Magistrate acting in the exercise of his 
powers under section 107, Criminal Procedure Code, 
овп pass an order against an acoused person, resid- 
ing outside the local limits of his jurisdiction, when 
the breach of the peace or disturbance is apprehended 
within the local limits of his jurisdiction. A 
SHEOBARAN DUBE v, EMPEROR, 20 А. L. 4.528; 2? Ов, 
L. J. 896 


— ~ Se 1 10—Surety young and living at some 
distance from accused, - Ground for rejecting. 

Where іп а proceeding under section 110 of the 
Criminal Procedure Code the accused is required 
to furnish sureties, the mere fact that the surety 
offered resides at some distance away from the 
accused and із a young man, is no reason for 
refusing to accept him, if otherwise he is a fit and 
proper person to be surety. О Empzror v. PANCHU 
54 О. 0, 202; 23 Ов, D, J, 425 585 


S. 125 — District Magistrate, power of, to 
cancel a bond for keeping the peace—Grounds for 
cancellation : 

The only ground on which a District Wagistrate 
can cancel a bond for keeping the peace or for 
good behaviour is that something has supervened 
Bince the date of the Hirst Court's order which satis. 
fies the District Magistrate that, in view of the facts 
Since come to light, there is no longer any necessity 
for keeping the accused person under bond, 

A District Magistrate taking action under section 
125 of the Code of Criminal Procedure cannot treat 
‘an application made under that section as an appeal 
ated reverse the order of the First ‘lass Magistrate on 
the facts. If he considers the order to be wromg on 
the merits, he can exercise his revisional powers and 
qnbmit the reeord to the High Court. But the 
cancellation of bonds contemplated by section 126 
can only be on the ground that the bonds are no 
longer necessary. А  NizawUDDIN Kaan». 
"MUEHAMMAD ZIA-UL-NABI KHAN, 20 A. L, J, 621, 28 
Cz. L. J. 398; AU. P. L. В. ! A.) 142 350 
S. 133, proceedings wnder— Obstruction of 
pfiblic way— Defendant setting up title— Magistrate, 
jurisdiction of, if ousted Discretion of Magistrate 
to requiré party to assert his clam by сїтї auit— 











Power o: Magfstrate to continue the proceedings on. • 


failure to do aœ Construction of 3intutes 

Where in proceedings under section 33, Criminal 
Procedure “ode, arising out of an alleged obstruction 
ofa way used bythe phe 76 d Геп Jans sets up 
a байи ofrigno the њини. оос e jurisdiction ig not 
ousted even though he finds that the claim is made 
P» good faith. e » 
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- If the Magistrate does not consider such a claim of 

title to be well-founded, though he considers it to be 
‘made in good faith, hecan, in the exercise of his dis- 
cretion, allow the defendant a reasonable time to 
assert his claim by a civil suit and if the latter does 
not go to the Civil Court within such time or fails 
there, the Magistrate can continue the proceedings 
under section 133, Criminal Procedure Oode. 

On its own facts the case of Belat Ali v. Abdur 
Rahim, 8 O. W. М, 148; 1 On. L. J. 70, was not 
wrongly decided, 

Per Sanderson, C. J.—The rules laid down in 
English cases should not be taken to bind a Court 
in construing an Indian Act. 

The proper course is, in the first instance, to 
examine the language of the Statute and to ask what 
is its natural meaning uninfluenced by any considera- 
tions derived from the previous state of the law and 
not to start with enquiring how the law previously 
stood, and then assuming that it was probably 
intended to leave it unaltered, to see if the words of 
the enactment will bear an interpretation in confor. 
mity with this, view. If a Statute, intended to 
embody in a Code & particular branch of the law, is 
to be treated in this fashion, its utility will be almost 
entirely destroyed, and the very object with which 
it was enacted will be frustrated. The purpose of 
such a Statute surely was that on any point speci- 
fioally dealt with by it, the law should be ascertained 
by interpreting the language used instead of, as 
before, roaming over avast number of authorities in 
order to discover what the law was, extracting it by 
a minute oritical examination of the prior decisions. 

Per Teunon, J.—There ig no reason why in a 
codifying enactment such as the Code of Criminal 
Procedure, the Court should introduce any rule of 
interpretation borrowed from the English Law. 

In proceedings under section 138, Criminal Pro- 
cedure Code, when a claim of private title is asserted, 
the good faith or bad faith of the defendant raising 
this plea is immaterial. 

Sub-section ‘4) of section 183 does not appear to 
favour the reference of parties to Civil Courts, 

. Per Richardson, J —It із wrong in principle for 
any Court or Judge to impose fetters on the exercise 
by themeelves or others of powers which are left by 


e n В n з. М а 
law to their discretion in each case as it arises. eG 


Raw BAGAR MONDAL v. ALEK Naskar, 26 O.W N. 
442; 35 C. L. J, 247; 28 On, L. J. 358; 49 О. 682 177 


———— S. 144, order under, legality of, whether 
can be questioned. See Pewar Copes, в. 188 200 
S. 144, scope  of— Magistrate, power 
of, to prohibit market —Disobedience of order— 
Offence. 
A Magistrate has power under section 141, Crimi- 
nal Procedure Code, to igsue a notice, prohibiting the 
holding of a new: market on the same days as the 





old market is held, in order to prevent a bfeach of ° 
„ , the peace but Не has no powers under the seotion to 


passa general order restraining the holding of a 
hat or market. 

A disobedience of a valid order under section 144, 
Criminal ProcedureC ode, is punishable under section 
188, Penal Code, prosecution for which might 
be started either by sanction - given under 
seotion 195 of the Oriminal Procedure Code or by 
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an order passed under section 174 of the Node, bub 
the disobedience itself is not punishable under the 

said sention unless that disobedience causes or 

tends to cause obstruction, annoyance or injury to 
auy personlawfully employed. Pat РавмизнтАк 
Bar v, ExPEROR, 3 P. L. Т, 263; (1922) Par. 204; 
4 U. P. L. В, (Рат.) 34; 23 Св. Г, J. 881 205 


Y Revision after expiry of two months—Order prohibit. 
ing doing of certain асі till decision by Civil. Qourt— 
Injunction —Jurisdigtion —"' Alter," meaning of 
A High Oourt will not deoline to revise an order, 

passed under section 144, !riminal Procedure Code, 

after the expiry of two mouths from the date of the 
order {ftwillexamine the order to see whether it. 
was passed with or without jurisdiction, aud, if in ita 
opinion it is а wrong order, it will express ita views, 
about it. р ` 

Àn order under seotion 144, Criminal Procedure 
Code, which is indefinite аз to time and which 
prohibits a party from doing a certain act until the 
question in dispute 19 settled by a Civil Court, is 
in effect а perpetual injunction, and is, therefore, 
without jurisdiction. 

The word "alter" in sub-section (4 of section 144, 
Criminal Procedure ‘ode, does not mean substitutin 
the name of one party for that of the other. 
MUTAUKUMABASWAMI NADAB v MUHAMMAD HOWTHER, 
80 M. L T. 143; 16 L. W. 498: 42 M. L.J 352; 
(1922) М. W. М. 177: 23 Ов. L J. 404 500 


S. 145—Parties having good and valid 

claim to joint possession —Jurisdiction —Dispossession 
within two months, nature of -Dispossession under 
decree, whether included. 

A Magistrate has no jurisdiction to take pro. 
ceedings under section 145 of the Code when a 
party has a good and valid claim to joint’ possession, 

Semble,—YFor the purpose of a decision . under 
section 145 the dispossession within two monthg 
must be forcible and wrongful dispossession, and 
possession delivered under a deoree would not be a 
dispossession of that character. Pat Ramraniran 
SiNau v Kasim Att Kwan, 23 Ов L. Ј, 179 203 


Ss. 145, 435 (3I— Proceedings. under 
section 43— Dispute, finding aa to, whether necessary 
— Revision—High Court, power of interference of. 

Section 145 of the Criminal Procedare Code does 
not require a Magistrate to give in his final order 
a finding that there is a likelihood of a breach 
of the peace, After he has made an order in 
writing under sub-section (1. of section 145, the 
only matter which he has to determine is the 
question of the possession of the disputed property, 

Having regard to the provisions of section 458 
(8) of the Criminal Procedure Oode the High 
Court has no power to interfere in revision with 
an orcer under section 145 of the Code, бүтөп though 
such order was made without affording the aggrieved . 
party an opportunity of producing evidence, having 
had no notice that the саве would come up on a certain 
date. M, JmaNpA RAM v. TOPAN Ram, Z8 CR. Ln J. 4:4 














5 
- SS: 154, 298—Triat by jac Mende 
tion —First information —Value of statement made to 
Police in ordinary course, . i 
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Tt is a misdirection on the part of a Judge to lay 
before the Jury the purport of a statement which is 
neither on the record nor proved. 

:A statement made in the “ordinary course toa 
Police Officer is not evidence at all and cannot be 
considered or proved as first information. Pat Das- 
RATH SINGH v. EMPEROR, 23 On. LJ. 476 502 


: ss. 164, 342—Confession—Duty of 
' Magistrate recording confession— Memo. of enquiry — 
. Cross-examination of accused, whether competent. 

In all cases in which a confession is recorded by 
a Magistrate it is advisable that he should 
record а memorandum of enquiry showing what 
steps he has taken to fully satisfy himself that the 
accused person is confessing voluntarily. 

The mere absence of such a memorandum, however, 
would not render a confession, otherwise duly 
recorded, inadmissible, 

Under section 842, Criminal Procedure Code, it 
is not competent to the Court to cross-examine the 
acoused. L Umar Din v. EMPEROR, 81, 1, Т. 287; 
2 L. 129, 28 Cr, L. J. 388 340 


— SS. 177, 179—Репаї Code (Act XLV of 
`. 1860), в, 417—Cheating—Offence committed at `опе 
place— Loss caused at another place—Jurisdiction. 

Loss із not a necessary element of the offence. 
of cheating. There must be intention to cause 
wrongful loss or wrongful gain, but it is not 
essential that loss should be caused. Therefore, it 
is the Court within whose jurisdiction the offence 
is committed, and not the one within whose 
jurisdiction loss in caused, that is competent to 
try a-case under section 417, Indian Penal Code. 
L Racueir SARAN v, THe KURAKSHETAR Morton 
Service Company, THANESAR, «8 Ов. L. J. 447 

: 623 
S. 195—Proceeding for sanction taken in 

Civil Court—Court, whether has power to give costs. 

The powers of the ( ivil Procedure Code as to costs 
cannot be imported into a criminal proceeding. . 

A proceeding for.sanobion under section 195 of the 
Criminal Frocedure Code, though taken in a Civil 
Court, relates to a criminal matter and the Court has 
no-power to give costs as there is no provision in 
the Criminal Procedure Codefor awarding costs in 
sucha matter © Brora Матн KHANRA ?. PURVA è 
CHANDRA BANERJEE, 26 О, W. N. 661; 23 Св, L.J, 
458 730 











S. 195 -—8anction — Munsif | exercising 
Small Cause Court powers, whether subordinate to 
District Judge. 

A Subordinate Judge or a Munsif exercising the 
powers of a Small Cauge Court is subordinate to & 
District*Judge for the purposes of section 195 of 
the Criminal Procedure Code. і. Buaa SINGH wv. 
Емревов, 24 Cn L J. 480 
т S. 195—Sanction to prosecute, wh 

ends of justice require—Penal Cede (Act XLV of 

1860), ав, 191, 193, 199. 

On the ‘18th July 19'9 the petitioner filed a 
written, statement im a suit against him in which 
he denied the execution of a hand-nÓte. On the 
6th of November of that year in the aourée of 
*certgin criminal proceedings the petitioner was 
examinedens a witness and there he admitted that 
as a matter of fact he had exeouted ihe hand.* 
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note. Sanction having been given for his prozecu- 
tion under section 199, Penal Code, the present 
Rule was obtained: 

Held, that the only question was whether the 
ends of justice required that there should be 
*a prosecution of the petitioner in respect of the 
written statement filedon the 18th July 1919 and 
that on the whole after the lapse of time the ends 
of justice did not require that there should be a 
prosecution in respect of what may be spoken of as 
the petitioner's temporary lapse from probity not 
persisted in but rather apparently repented of. C 
TRAYLOKYA NATH v, RADHARANJAN, 26 C. Үү, N. 886; 
28 Св L J.880 
S. 197— Forest. Ranger removeable from 
` office by Oonservator, sanction under в. 197 for 

prosecution of, if necessary. 

A Forest Ranger in the Central Provinces is not a 
public servant not removeable from his office without 
the sanction of the Government of India or the 
Local Government. Consequently the previous sanc- 
tion of the Government to prosecute a Forest 
Ranger for an offence committed by him in his 
official capacity is not necessary under section 197, 
Criminal Procedure Code. KRIPASINGH v, 
EMPEROR, 28 Ов L, J. 397 
— S, ' I99— Penal Оойе (Act XLV of '860), 

ss, 404, 497, 498—“Husband of the woman,” 

meaning of-—Marríage dissolved before complaint, 
effect of. 

The words “the husband of the woman" in 
section 199 of the Criminal Procedure Code are 
simply intended to point to the particular person 
who has the right to start proceedings in respect 
of the offences mentioned in the section, and a man 
does not cease to be "the husband of the woman” 
within the meaning of that section merely because 
the marriage tie has been dissolved subsequent to 
the commission of the offence complained of. In 
other words, the dissolution of the marriage tio does 
not take away from the complainant the right to 
lodge a complaint in respect of an offence com. 
mitted. before the marriage tie was dissolved. L, 
DHANNA SINGH v. EMPEROR, 28 Ов. L, J. 462 73d 


ss. 202, 203, 204—Complaint— 

Preliminary enquiry by Police declaring complaint 

to be false— Magistrate directing regular rial and 

sending for charge sheet—Order ultra vires—Oivil 
matter— Criminal Courts, jurisdiction of. 

Where a Magistrate directs an inquiry by the 
Police under section 202 of the Criminal Procedure 
Code, into a complaint, and the Police submit a 
report that the case is false; that the matter in dispute 
between the parties is one for the Civil Courts to 
determine, and that a Civil suit between the parties 
«relating to that matteris pending, the Magistrate hag 
no jurisdiction to direct fhe submission of a charge 
shéet, merely because in his opinion it is desirable to 
ascértain the truth Pat RANMPABITAR SINGH yp.” 
Kasim Att Kuan, 23 Ов, L. J, 408 | 495 
5. 233—Joint trial for perjury under 

section 198, Penal Code—Illegality, 

The joint trial of sever&l persons for perjury 
under section 198 of the Penal Code is illegal. L, 
LACHHMAN SINGH v. EMPEROR, 28 On. L. J. 488 
• А 615 
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> SS. 233, 239—Joint trial of thieves and 
persons $n possession of stolen property— Legality. 
The theft of certain articles by one person and the 

dishonest possession of them by another knowing 





them to bestolen form one transaction everi though, 


the receipt is not simultaneous with the theft. The 
joint trial of such persons, therefore, is not bad 
in law under the provisions of section 289, Criminal 
Procedure Code, А Anwar v. EMPEROR, 20 A. L. J. 
96; 44 A. 276; 23 Св L J 414 510 


SS. 233, 537; application of— Property, 
stolen, recovered [rom accused separately — Joint trial 
—Tllegality. 

Where stolen property is recovered from the 
possession of several persons at different times, there 
should be a separate trial under section 411 of the 
Penal Code, of each of such persons. The joint trial 
of such persons is illegal, and the illegality is not 
curable by the application of section 547 of the 
Criminal Procedure Code. A Jiwan v. EMPEROR; 
19 A. L. J. 8.6; 2° Св. 1, J. 409 "505 


S; 250, whether applicable to enquiry 

under s 107. 

Seotion 260 of the Criminal Procedure Code is 
only applicable in a case instituted by cornplairit; 
or on information given to a Police Officer, or to 
& Magistrate ‘whereupon a person is accused 
before a Magistrate of an "offence," and does rot 
apply to aa enquiry under section 107 of that Code. 
A Manno КнАх v CHANDI PRASAD, 20 A, L. J 624; 
23 Св L. J. 474 826 

— S. 263—Jwigment—No reasons given — 

Conviction illegal. 

Where no reasons whatever are given in support 
of a conviction, there is no compliance with the 
provisions of section 267, Criminal Procedure Code, 
and the conviction should be set aside. О EMPEROR 
v, Mian Jan, 24 О. С. 293; 28 OR. L. J, 427 587 
-— S. 307—Re'erence — Verdict of Jury— 

Reasons for verdici— Sessions Judge to give reasons 

for his opinion — High Oourt's duty to consider 

evidence, ete.—Ground for setting aside verdict of 

Jury. scu 

The verdict of a Jury must not be lightly dis- 
regarded by the High Court. Due weight must be 
given to jt, and whenever it is set aside, it must be 
upon а very substantial ground and not merely 
upon the ground that another view of the evidence 
might have been taken А 

In referring a case under section 307, Criminal 
Procedure Code, ib is not sufficient for the Sessions 
Judge to say merely that he believes the evidence of 
witnesses On whose evidence the Jury has returned 
a verdict of nob guilty; he should give reasons for 
his opinion in sufficient detail to enable the High, 
Court to appreciate it and tb give due weight to it, 

On areference under section 307, Criminal Bro- 














` cedure Code, the High Court has to gonsiderethe 


entire evidence in the case and to give due weight 


to the opfhions of the Sessions Judge and of the Jury. 

Per Jwala Prasad, J,—In making a reference, 
under section 307, Criminal Procedure Code, dis. 
agreeing with the verdict of the Jury, the Sessions 
Judge should ask for their reasons for the verdict. 
І here the Sessions Juige and the Jury differ 
‘nnd there is*& division in the opinio& of the Jury, the 
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High Court will consider nob “only the opinion of the 
majority but also of the minority of the Jury. 

Per Coutts, Т —The opinion of a Jury is its verdict 
and not the reasons on which the verdict is based. 

The High Court is not bound to actin accordance 
with the verdict of the Jury even where it is 
unanimous. Pat Емривов v, Punir OHAIN, 3 Р, L. 
T. 413; (1922) Рат, 218; 4 U. P, L, В. (Par) 52 23 
On. L J, 421 531 


^ SS. 342, 364, 263, 234 —Sumnmons- 
case —Intricate case—Summary | trial -—Ev1mination 
of accused, whether essential —Plen of accused, record 
of, under section 26%, whether enough —Postponement 
of cross-evaminatlon of witness by direction of 

Magistrale—Cross-examination, effect of not allowing 

— Local inspection by Magistrate—Magistrate’s duty 

to put inspection note on record -Penal Сойв 

(Act XLV of 1563), s. 447—Criminal trespass— 

Possession, finding as to. 

Where the question in a case under section 447, 
Penal Code, is au intricate one dealing with the title 
and possession of the parties and the evidence led in 
the case by the parties is not corvinoing as to the 
exact location and the identity of the land, a summary 
trial is not proper and the case should be tried in the 
ordinary way. 


Even in the trial of summons-cases an 
examination of the acoused under section 342 is 
essential and obligatory and an omission to do so 
would vitiate the whole trial Neither sections 26% 
and :6:, nor any other provision іп the Chapter for 
summary trials does away expressly with the require- 
meni of sections 342 and 36‘ of the Code relating to 
the examination of the accused. 

The plea of the accused under clause (g) of sec 
tion 263 cannot possibly take the place of his examina” 
tion under section 34?, for the former occurs at, the 
initial stage of the case and the latter after the 
terminatiou of the prosecution evidence. 

Under the procedure laid down for the trial of 
Bummons-ca&es, the accused has no right to postpone 
the cross-examination of any prosecution witness as 
in the case of the trial of a warrant case. But if the 
oross-examination is postponed in accordance with 
the direction of the Magistrate, the Magistrate is 

* bound to give further opportunity to the accussd to 
cross-examine the wituess. Without such a 
cross-examination, the evidence of the witness is 
dogally inadmissible 

There is nothing inlaw to prevent a Magistrate 
from making local inspection, but in order'to give an 
opportunity to the accused to remove any wrong 
impression created оп the mind of the Magistrate, ib 
is fair that a note of the inspeobion should be placed 
on the record, and the Magistrate commits & grave 
irregularity particularly when without placing a note 
of*the inspection on the record, he uses the informa. 
tion gathered locally as substantive evidence in the 
case. 

Section 447, Indian Penal Code, ' requires 
16 to be, affirmatively afd positively held 
that the complainant was in possession of the 
land in dispute with respect to which the crimi. 
nal trespass is said to have been committed. tat" 

ARMESHWAR LALL MITTER v. ExPEROR,*8 P. L. T. 

47; 23 Cs. 1°). 440 - 616 





° 
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—— SS. 342 (4), 526—Application. by 
accused efor transfer—Affidant of accused, whether 
' competent. . mi" 
' When an accused person makes an application for 
the transfer of a case. against him, he is not pre- 
cluded by section 842 of the Criminal Procedure 
Code from making an affidavit in support of such 
application, nor would thete be any bar to his being 
prosecuted under section 1#5 of the Тепа] Code for 
making afalse statement in such art affidavit. 
Semble:—The provisions of section 242 (4) of the 
Criminal. Procedure Code that no oath shall be 
administered to an accused person evidently have 
reference only to the statement made by him in 


answer to questions put by tte Court in accordance 
with sub-section (1) of that section. L GaULAM 


MuuawwAD v ExPrRon, 8 L. 40; 23 Св. L. J. 399; 
4 U. P. L. R. (L.) 71 351 

- S. 345 — Assault— One transaction —Beveral 
"^ accused — Com promise with one— Effect. 

Where several persons join in committing an 
offence, and the complainant compounds the case’ 
With one of them, the case should be treated as com- 
pounded in respect of all. Pat Saros Kumar 
Muxasesi v. EMPEROR, 28 Ск. І. J, 432 592 


———- SS. 367, 424—Judgmont perfunctory— 

Illegality. : . 
' Where a District Magistrate dispopses of an appeal 
against an order. under'seotion 110, Criminal Pro. 
cedure Code, passed in a case in which 42 witnesses 
were examined for the prosecution and 105 for. the 
defence, in afew lines, making only some general 
observations on the volume of evidence, the judg- 
ment is perfunctory and not in accordance with law, 
and should be set aside. А SoNEHRI v EMPEROR, 
19 A. L. J. 92); 23 Св Г, J. 878 202 
— 58. 367 (5), 439—Mitigated sentence 
~—Reasons—Enhancement of sentence after 9 
months. See OFFENCES PUNISHABLE WITH звати 








€ 


————— 9. &L7—Appeal against acquittal— 

Principles governing interference by High Court, 

The High Court will not interfere in a judgment 
of acquittal unless the lower Court has been perverse 
in its judgment or taken such unreasonable and 
distorted conclusions of the facts ав tocause a 
"misearriage of justice. 

Per Ross, J.— The .mere fact that.an inadmissible 
piece of corroborative evidence was brought on the 
record, through a technical error, cannot stand in 
the way of conviction by the High Court. 

Per Jwala Prasad, J.- Тһе reason that anothers. 
Tribunal or other «nudge might have arrived at a view 
other than that formed by the Trial Court is not a 
feason for disturbing a verdict of acquittal arrived. 
upon & full consideration of the circumstances and 
evidence’ in. the case. Pat Emrzror v. Комга 
Dusapz, 3 P. L, T. 466; 23 Cr. Le 410 506 
S. 439—Accused acquitted — Judgment. of 
` acquittal recorded— Case “not fulse" accordingeto 

Magistrate's own impression— Direction that case be 

entered as ‘true’ in Police register—Magistrate’s own 
` impression and direction, recorded as part of judg. 

ment—Revision—Htgh Court's power to expunge— 

Judicial or executive order—Governmént of India 





e 4 


‘Act, 1915 (5 & 6 Geo, V, C. 61)—Acguittal— . 


Са 
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- Not . guilty—Judicial functions—Exzecutive powers— 

. Evidence of character — Admissibility of judgment 

_ of acquittal jor injuring character of acquitted 
person. 

In а case of extortion against a Police Officer tho 
Trying Magistrate, finding the prosecution evidence 
as insufficient and unconvincing and the defence 
evidence as more convincing, recorded a judgment 
8f acquittal but added that his own impression was 
that the case was “not false" and that it should be 
entered as “true” in the Police register. The Police 
Officer sought in revision that that part of the 
Magistrate’s judgment which casta slur upon his 
character and was inconsistent with the verdict of 
acquittal may be expunged: 

Held, (1) that, the order of the Magistrate being a 
judicial one, the High Court had power to deal with 
it under section 439, Criminal Procedure Code, and 
that it had also power to deal with it under its 
general superintendence under the Government of 
India Act; 

(21 that as a judicial ordor the order objected to 
was illegal and inconsistent with the judgment of 
acquittal that ав ап executive order it had no busi. 
ness to be in a judgment: and that, therefore, who. 
ther executive’ or judicial, it should be expunged 
from the judgment, 
. No suggestions of any kind can be made against 
the accused when a verdict of not guilty is recorded 
except that of establishing his complete innocence, 

Even a judgment of acquittal, merely upon the 
benefit of doubt being given to the accused by reason 
of suspicious circumstances in tha case of the 
prosecution is entitled to be regarded as a complete 
exoneration of the accused 

A Magistrate exercising judicial functions “has to 
divest himself for а moment of his executive powers 
and has to forget himself that he has to deal with the 
person before him as an executiye authority 

Judgments of acquittal are not admissible in evi. 
dence even in & case where the character of the 
person is directly under enquiry under section 110 of 
the Code of Criminal Procedure: far leas can it be 
permitted to be used by the “agistrate in this case 
for the purpose for which he recorded it in his 
judgment, namely, to throw a slur upon the character 
of the Sub-Inspector for executive or administrative 
purposes. Pat BIRNARAYAN SINGH v. EMPEROR, 8 
P. L. T. 239, 28 Св. L. J. 371 


S. 439—Accused merely sure noned — 

` Revision— High Court, power of, to quash proceedings 
—Penal Code (Act XLV of 1860), ss. 499, Emcep, 
(9); 609— Defamation—“Pichhlag” and “lawaris,’* 
whether defamatory. 





‘ Where an accused person is only summoned and 
nothing further is done by a Subordinate Court, 
the High Court has power to quash the proceed. 
ings at that stage if it is apparent that grave in. 
fustice wonld be. donee if the proceedings wera 
allogved to continue. 

Petitioner, who was a candidate for the post of 
lumbardar, made a statement concerning respondent, 
a rival candiflate for the post, that he wag not tha 
son of the deceased lambardar but was u pichhlag 
and lawaris, Respondent filed а complaint against 
petitioner under section 500 of the Penal Code, 
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in pursuance of which a bailable warrant was issued 
against the petitioner to appear and answer the 
charge Petitioner applied to the Sessions Judge 
to quash the proceedings and his application being 
rejécted he moved the High Court in revision : 
Held, (1) that the High Court had power 
interfere in revision and quash the proceedings. 
(2) that the words ‘pichhlag’, and "lawaris'. 
did not mean illegitimate and were not defamatory; 
(8) that even if they had amounted to defamation 
the case would have been covered by Exception (9; 
to section 499 of the Penal Code, the allegation 
having been made by the petitioner in an applica-. 
tion made by him bona fide. THAEARIA v, PURAN 
Бтхен, 28 CR L.J 429 589 


S. 476 —'"Such Court," meaning of—Court 
of Subordinate Judge, whether permanent Court, 

The use of the words "such Court” in section 476 
of the Criminal Procedure Code makes it clear 
that the Court empowered to take action under that 
section is the same Court before which the offence 
has been committed or under whose notice the 
offence has been brought in the course of a judicial 
proceeding. 

The Court of a Subordinate Tudge is a permanent 
Court. Therefore, а Subordinate Judge is competent 
to continue an enquiry under section 476 begun 
by his predecessor. Le Tara OHAND v. EMPEROR, 
28 OR L. J. 461; 05 P. L. R 1922 7 


S. 514, proceedings under—Oivil proceed- 
ings—Forfeiture of bond—Prima facie proof of 
forfeiture, necessity of—Notice to show cause issued 
on Police repori—Ewvidence on oath taken afterwards 
Proceedings, whether vitiated— Prejudice, question 
of, whether material. 

Proceedings under section 514 of tho Criminal 
Procedure Code are of the nature of Civil proceed. 
ings, in which the provisions laid down in that 
section must be most carefully observed. 

Under section 514 of the Criminal Procedure 
Code, before issuing an order calling upon a per. 
80n who is subject to & bond to show cause why 
he should not forfeit it, the Magistrate is bouud 
to have before him sufficient proof that a good 
reason exists for making the order and the section 
requires that the grounds of such proof must be 
recorded. . 

Therefore, where a Magistrate calls upon a per- 
son subj&ct to a bond to show cause under section 
614, Criminal Procedure Code, merely on a Police 
yeporb and takes evidence on oath after the 
order is issued, he acts without jurisdiction, and 
the proceedings must be set aside even though, 
as a matter of fact, the person is not prejudiced 
in any .way by the procedure adopted. Pat 
KRISHNA NARAIN SINGH v. EMPEROR, 8 P. L, T. 381; 
28 Ов. L. J. 478 вза 


SS, 517, 520- Order by Stationary Sub. 
Magistrate under в 511-——Арреа1, forum of. F 
* „Алп appeal from ah order passed under* section 517 
of the Criminal Procedure Code by a Stationary Sub- 
Magistrate directing the return of the subject-matter 
of a charge to the complainant, lies to a District 
Magistrate and uot to & Sub-Divisional Magistrate 
jpasmuch as the latter exercises appellate powers 


to 
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only on delegation by the former. М Joar Penxray 
v. STATION House QFFICER OF NARSAPUR, 45 M, L. J. 
401; 80.M. L Т. 261; (1922, M. W, N. 191; 15 L. W. 
534; 23 Cz. Tu, J. 887 339 
S. 556— Provincial Insolvency Act (V of. 

1920), s. 69 — Complaint preferred by District Judge 

against insolvent— Appeal, whether should be heard 

by him—Jurisdiction—Oonsent. 

The words “try any case” in section 556 of the 
Criminal Procedure Code are comprehensive enough 
to include the hearing of sn appeal, 

Where upon the allegations of an Official Receiver, , 
a District Judge presents a complaint against an 
insolvent under section 69 15) of the Provincial. 
Insolvency Aot, he isa party tothe case, although. 
he has little or nothing to do with the prosecu- 
tion. Consequently, in the event of the insolvent 
being convicted, the District Judge would be diaquali-_ 
fied, under section 556 of the Criminal Prccedure 
Code, from hearing an appeal against the conviction 
as Sessions Judge. у 

The consent of a party concerned cannot affect 
the absolute disqualification imposed by section 568 
of the Criminal Procedure Code. 1. MaxooN v. 
EMPEROR, 23 Св. І, J. 446:61 P. L, R. 1022 622 


Criminal triai—dccused made to point out 
spot where certain incident occurred—Cross-enamina~ 
tion of accused—Procedure, М 
In а criminal case the aconsed ‘put forward a, 

defence, the principal incident of which was stated, 

by them to have occurred оп a certain spot in the 
neighbourhood of village. In order to test the 
accuracy of the story told by the accused the 

Magistrate on his own motion took them to the, 

neighbourhood of the village and made them point 

out the spot in turn In deciding the саве he 

attached great importance to the fact that they did 

not all point out the same place, There was no 

evidence on the record as to what occurred when the 

Magistrate went to the spot and the Magistrate 

relied entirely on his own knowledge of the incident: 
Held, ( ) that in the absence of any evidence 

regarding this episode it must be totally ignored; 
(2) that the conduct of the Magistrate in acting 
as he did verged dangerously near upon cross.examin- 





ing the accused, L NvRA v. Юмревов, 28 Ов. L. J. 
481 : 591 
e Custom —Adoption—Brother's grandson —Naru 


Rajputs of Hoshiarpur Tahsil—Riwaj-i-am, entry 
in—Baradarzada qaribi, whether includes brother's 
grandson. 
Among Naru Rajputs of the Hoshiarpur Tahsil the 
adoption of a brother’s grandson is valid by custom, 
The term bdaradarzada qaribi is wide enough to 
include a brother's grandson. L ВлнмАт KHAN v. 
Nazır Auman, 57 P. L. В. 1922 |. 
Agriculturists—Alienation— Alienation tg 
raise money for trade, validity of -Necessity— 

Borrower wanton and dissolute—Lender, whether 

justified to advance money jor payment “of land 

revenue. 

An agriculturist governed by the Customary Law 
is not entitled to alienate hig ancestral land in 
order to raige money for the purpose of trade. . 
` Witere,a borrower is shown to bea man of bad 
character who has squandered his income in extrgvas .' 


. 
. . е 





Hol txvn) . 
Custom —conta. 


Rance and wanton waste, theelender would not 
be justified in advancing him money for payment 
of Government revenue and other ordinary expenses 
of a Zemindar, L; KABUL `Ѕікон v. КАБА SiNGmH, 
8 L. L, J. 259 : $ 





— Alienation by fenale—Heirs, right of, to 
challenge alienation —Conwpromise by female— 
Declaratory suit by heir and reversioner, maintain- 
ability of, 

Аз & general rule no female in possession of im- 
moveable property ‘acquired from her husband, 
father, grandfather, son or grandson otherwise than 
as a free and absolute gift can permanently alienate 
such property, and her sons aŭd heirshave aright to 
control her dealings with the property. 

A suit is maintainable by an heir and reversioner 


‘to have it declared that a compromise made by a 


female will not affect his right to succeed as heir 
and reversioner. L, JRANDHA 0. JIWAN 





Alienation by widow--Compromise by 
husband's — collateral—Oonsideration —Üompromise, 
whether binding on succsssors of collateral. 

When doubtful questions of Jaw or of fact have 
arisen between two parties and each of them has 
agreed to waive what he honestly believes to be his 
lawfulolaim in whole or in part, the transaction 
amounts to & compromise, the waiver or abandon- 
ment on either side furnishing the consideration, 
provided, of course, that both parties had equal 
knowledge of the facts and equal opportunities of 
ascertaining their rights . 

Oonsequently, where a collateral entitled to object 
to an alienation enters into a compromise in good 
faith believing it to be the best in the circumstances 
and for the protection of the estate, the compromise 


is binding on his successors-in-interest. i JAI 
Ram v. Terv, 1 L L. J, 183 : 362 
- Alienation—-Near  reversioner's inaction— 





Acquiescence—Right of reversioner'a son to contest 
alienation ~Limitation, | * 
Where at the date'of an alienation of ancestral 

property the son of a nephew of the alienor was in 

existence, under Customary Law, he has в right to 
contest the alienation independent of his father. 

Inaction on the part of the father to contest the 

alienation does not amount to acquiescence, L 

FEROZ v GHULAM SARWAR 379 

Alienation—Necessity—Reversioner, suit by— 
Consideration, small portion of, without necessity — 
Sale, validity of. 

Where in a sale of ancestral property it is found 
that.the sale is prima facie advantageous to the 
vendor as evidencing an act of good management 
on his part, and that only a small portion of the 
entire consideration,—in this case, one-sixth,—is 








without necessity; the sale should be upheld. 
L Віво Tenpze v. SaAMANDA, 2 L; L. J. 669 27G 
Alienation— Occupancy rights, alienation 


' of ~Landlord, consent of— Reversioners, right of, to 
contest alienation, whether affected. : 
In а suit to set aside an-alionation of occupancy 

rights where the plaintiff proves 1 that he is 

the.reversionary heir, and (2 thatifthe land fad 

been -ancestral he could have contested the 

glienation, Бе is entitled to succeed. 
. 


GENERAL INDEX, 


Custom contá, 


The mere fact that the alienation of an occu 
рапсу right was consented to by the landlord does 
not deprive a reversioner of the right to question.it. 
L Bacau v. Dani, 8 L. 69 38 


—— Álienation—Swccession — Sisters, when heirs— 
e Burden of proving that sisters are mot  heirs-- 
Sisters heirs among Tarar Jats of Chakwal, District 
Jhelum—Riwaj-i-am not opposed to general custom 
but not supported by instances, evidentiary, value of. 
The onus of proving that sisters are not heirs in 
the absence of all agnates is on the person who 
asserts this, 4 

An entry in а ríwaj-i-am, when not opposed to 
general custom, ів a strong ‘piece of evidence in 
support of a custom, even if it is not supported 
‘by instances, 

Among the Muhammadan Tarar Jats of the 
Chakwal Tahsil, Jhelum District, sisters are heirs 
in the absence of all agnates and can, as such, 
contest the validity -of an alienation—in this case 
a Will—by a widow, L Анмар s. Bawo, 8 1,40 

629 








Alienation— Will in favour of daughter— 
Will upheld om suit of testator’s brother but 
daughter's power of alienation declared as restricted 
by first Oowrt—Appellate Court declaring full 
powers of -alienation—Res judicata—Unnevessary 
finding —Evidence—Will lost—Property alienated by 
daughter—Suit by collaterals. 

In i830 а ill was made in favour of a daughter. 
In 1881 it was coutested by the testator'a brother 
and upheld by the Trial Court as valid with the 
further finding that the daughter would not be 
competent to alienate the property. On appeal by the 
daughter the lower Appellate «/ourt held that she 
had full powers of alienation, No appeal was 
preferred against this decision The daughter gave 
‘away the property and onher death her father’s 
collaterals sued for its possession. The Will in her 
‘favour was not forthcoming: 

Held, that the decision in the‘ previous suit, 
although it did not'operate as res judicata, was an 
important piece of evidence, that in the ciroum- 
stances the validity of the Will could not be questioned 
and that the daughter took an absolute estate G 
Anwar Kuan v, Мов Kuan, 2 L, L. J. 668 272 


y. essentials of—Recent ‘instances, whether 
sufficient proof. . * 
A custom should be universal, reasonable and, with 





«вош qualifications, immemorial. A number of, 


instances which have recently occurred are not 
sufficient tocreate a custom ine trade: on the con- 
trary, they show that it is entirely a modern iden. 
Plaintiff employed the defendants who re 
grain agents at Hapur to purchase certain g@.in- 
pits for him and paid the advance money The 
défendants purchased seven -grain-pits but bafore 
the date of delivery to plaintiff sold four of them 
to anpther person, When the date of delivery to 
plaintiff camé, the defendants refused to gives 
delivery even*of the remaining three pits, (which 
the plaintiff was willing to accept) unless the latter 
also agreed to take delivery of another four grain- 
pits which were different from those originally 


purchased for him Upon this the plaintiff re. 
pudiated the entire contract and sued for the 
. e P 


. 


. 3018 - 
Custom—contd. 


return of the advance money, The defendants set 
‘up a trade custom in defence of their attitude: 

Held, (1) on the evidence that no such custom 
was established ; 

(3) that even if the custom be taken to be 
established it was unreasonable and immoral in 
the sense that it was likely to lead to gross fray), 
as it put an agént into a double capacity where 
his duty and interest must necessarily conflict and 
as such was contrary to the general principles 
of agency and could not be given effect to in a 
Court of Law, А KisHoni Lat v, Jiwan Lat, 4 U. 
P. L. B. (А.) 69 23I 


-Pre-emption—Pana Chhajan, Town Вегі, 
Rohtak District—Proof of emistence of custom in 
neighbouring mohallas only supplementary evidence 
—J'udgment based on compromise, effect of. 

The oustom of pre-emption does not obtain in 
Pana Chhajan of the town of Keri in the Rohtak 
District, ` 

In guits for pre-emption in respect of property 
situate in a town, however probable and seeming the 
plaintiffs’ case may be, he should never be relieved 
from the burden of proving the existence of the 
allege? custom in the special locality in which the 
property is situated, proof of its existence in neigh- 
bouring mohallas being at best only supplementary 
of the evidence required of the plaintiff. 
^ Instances of the exercise of the right of pre- 
emption of which the latest is 40 years’ old are 
insufficient to prove the existence of oustom 

Obtter.—A judgment based upon a compromise or 
confession, cannot be placed on the same footing as 
one in which after contest a custom was held to be 
proved or negatived, 4. Нлмл Das v. Man ke 





— Proof — Gifi—RHe-marriage of widow 
donee's line—Oollaterals of donor, rights oj. 
Custom must be proved by evidence and Courts 

cannot deduce the existence of one custom from that 

of another. It is not the function of a Court to say 
what a custom ought to be, its duty is confined to 
enforcing such customs as are shown t» exist, 

The existence of a custom enabling the descend- 
ants of a donor to deprive the widow of the laat 
emale holder of the donee’s family of her Jife-estate 

‘on her re-marriage cannot be presumed by analogy? 

A perdon relying upon sucha custom must prove it, 
-The heirs of a donor may succeed eventually to 

. ап estate gifted by their predecessor, but theire 
position is not necessarily the same as that of the 
heirs to an estate which has descended by succession 
from a common ancestor. The latter are members 
of the family of the deceased male holder, the former 
may not be, 

` "The re-marriage of a widow means something 

more tothe members ofthe family than to stran- 

gers Such a marriage might seem to the late 
husband’s family equivalent to miscopduct while by 

* # donor's descendants it might only be regarded us 
an-excuse for getting possession of the land. L 
DHANNUN v, BHAGWANI 555 


Succession—Daugh!ers v. collaterals of sixth 
degree—Burden of proof-—Hindu Jats of Ludhiana 
District Віта}. рдо, entry iu, valig of. 


in 





iNDIAN CASES, 


(1922 
Custom-—contd. 3 
e 

Among Hindu, Jots of Ludhiang  Distriot 
collateralis of the sixth degree exclude daughters 
from succession. И 

Where a collateral is more distantly related than 
the fifth degree, the initial onus is on him to 
prove that he excludes, the daughters and the 
more remote the collateral is the more heavily does 
the onus lie upon him. 

In the oase of collaterals related in the sixth 
degree the onus is not a very heavy one, An entry 
in the riwaj-i-am which says that the collaterals 
in the sixth degree exclude daughters is not 
opposed to general custom and is quite sufficient 
to shift the initial onus from the collateral to the 
other side. L Duan Kaur v. BUNDER, 8 1. 184 


415 


Succession—- Hindu Sikh Jat, marriage of, 
with Muslim convert to Sikhism - Collaterals, 
acquiescence of — Son born of marriage Legitimacy. 
К 8, з sikh landed proprietor, with the full con- 

sent of all his collaterals contracted a chadar andazi 

according to Hindu dootrines with a woman of the 

Arain oaste, who had previously been converted to 

Sikhism : a son, P 8, was born of this marriage and 

was acknowledged by the near collaterals of K. S, 

as the latter's legitimate son: after the death of K 8, 

his near collaterals brought the present suit for 

possession of his estate on the ground that P S. was 
not his legitimate son: 
Held, that the suit must fail, as the plaintiffs were 

not competent to deny the legitimacy of K.S, 

LacBHMAN Sinem v. РАВТАР SINGH, 8 L L, 37 s 








Succession—Murderer’s son, whether can 
succeed, to estate of person murdered—Public policy. 
Not only is a murderer himself débarred from 

succeeding to the property of his victim but the 

disability extends to all those whoclaim through and 
not merely from him. 

This principle is based upon public policy and has 
nothing to do with custom or the personal law of the 
parties. L Jinp Kaur v. INDAR Sr»sGn, 8 L. Ot 
23 P. W. В. 1924 526 


Buccession —Pagwand and Ohundawand— 
Jaswal Rajputs of Mauza Deoli, Tahsil Una, Hoshiar- 
pur Рівітісё— зиссеьвіот, rule of, test for determining. 
Jaswal Rajputs of Mauza Deoll, inthe Jna Tahsil 

of the Hoshiarpur District, observe the Pagwand rule 

of succession. 

In determing which rule of succession applies to 
a particular tamily, the safest guide is the rule 
which is proved to have been observed in the family. 
L Nanak нахр о Munsar ВАМ 608 








Succession to non-proprietor —Cellateral in 
fourth degree. 
in the case of succession to a proprietor any 
coliateral, however remote, would be entitled to 
‘succeed in default of a nearer heir, but” where the 
question is one of succession to в non-proprietor 
remote collaterals are excluded 
here a collateral uf a deceased rion-proprietor in 
ihe fourth degree claims to succeed to his immove- 
abte ppoperty, the onus lies on him to prove that 
he is entitled to do so by oustom. L нев JANG v. 
Мунан Ram, З L, 88; 22 P. W, Е. 1822 , " 964 


. * 
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Successi ion Sunni Muhantmadans — Wajib- 


ul-arz, construction of —Construchon, whether may- 


be influenced by principles of Muhammadan Law— 

“Qarib,” meaning of, 

In в family of Sunni Mubammadans where succes- 
sion is regulated, not by the Muhammadan Law 
but by custom as recorded in the wajib-ul-arz, the 
entry in that document being—' ‘dur Masa, malik 
mutvaffi ka woh shakhs pawegajo qarib hat,” the 
word § ‘qarib, " inthe absence of words limiting the 
succession to relatives in the mule line only, means 
that relatives ‘ ‘nearest in degree” succeed, and not 
those “nearer in degree through’ the male lino," . 

Where among Muhammadans it has been proved 
that inheritance is governed not by thè Muham- 
madan . Law but by the custom a Court is 
not entitled to put a strained or limited 
interpretation on the words used in defining the 
custom mersly because in some instances, if the 
words were interpreted in their ordinary sense, 
succession would not be in accordance with the rule 
of Muhammadan Law, О Niamat Atl.v ASHIQ ALI, 
90, Led. 127 ng 803 


‘Usdge—-Burden of proof —Proof—Oustom and 
election to abide by old law. 





“If is of the essence of special usages, modifying ~ 


the ordinary law of succession thht they should be 
anoient and invariable; and it is further essential that 
they should be established to be soby clear and 
unambiguous evidence. 1% із опу by means of such 
evidenóe that the Courts can be essured of their 
existence, and that they possess the conditions of 
antiquity and certainty on which alone their legal 
title to recognition depends, 

Obiter —in their essential characteristios, custom 
and an election to abide by the law of the old status 
differ fundamentally as sources of law P C 
MAHOMED IBRAHIM v ŞHAIKH IBRAHIM, 80 М. L. Т. 
85; "26 . W.N- 798; 45 М 3.8; 43 M. L. 4.69; 36 
0. L.J. 64; (1922, М, W. N. 470; 24 Box, L. B. `'44 
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Decree. construction of. iu 
"T. and E brought pre-emption suits. The Court 
passed decrees in favour of both Т, was heldto 


have the prior right to pre-empt and was direoted ` 


to pay the price of the property in suit Within a 
specified time and get possession. If he failed 


his suit was to stand dismissed ` The decree in: 


favour of Г. stated that on T's default, he should 
get possession on making the required payment, 
and the vendee' should pay him the costs of the 
gnit,” T. paid the amount and obtained possession, 
L'sued ont execution for costs : 

Held, that the terms of the decree were quite 


clear und that under it the piyment of costa to` 


L.-wes made conditional on his being able to act 
on the deores aud obtain possession, L Kaka бінен 
v. ; LACHHMAN. Das, 8 L.. L. J, 268 


Déténcé of Indla Rules, 1915, 7.25 
„(1),_ (2). Non-cognisable . offence — District 

: Magistrate directing Superintendent of Police to take 
.action—Chalan made*hy Subordinate Polwe Officer 


jon authorisation of Syperintendent of Polices-. 


- Chalan, whether çan be treated as complaint * 
"Where a Disiriot Magistrate in pursuance of 


tthority eghferred by а Government Notification , 


' Defence of India Rules=consld, - 


authorises a Superintendent of Police to take action , 
against a person for an offence under rule 25 il: 
of the Defence of India Rules, of which offence the 
Police are not authorised to take cognisance, and on 
the authorisation of the Saperintendent of Police, & 
Subordinate Officer makes a chalan, the chalan way 
be “treated as a complaint, Ё. KHUSHAL SINGH v. 
ENPEROR, 2 L L J 707; 23 Ск, L. J, 385 


Definitions:— 


Abandonment. Se LIMITATION Аст 
Scu. I, Алт. 142 246 
Alter, Se CRIMINAL Рвоскровк Соок, ss, 144 
(4), (5°, 485, 489 500 
Amla. See CONSTRUCTION oF "Doovuxxr 939 
Antecedent debt. 8e Hinno Law 569 
Applicant. Ses LAND ‘Acquisition Аст, 
вв 1%, 95, 24 (1) 146 
Applying In accordance with 
jaw. See Limitation Act, бон. I, ART. 182 
538 

Award. Ses LAND ACQUISITION Act, s 54 
[ 408 


Baradarzada.qarlDbl. See Custou~ 
ADOPTION 7 
By any other law for the time 
belng In force. э Отут, PROCEDURE 
Соре, в. 89, О. XXII, R. 8 23 
Capital employed In business. 
See Excess Prorits Dury Act, вв. 4,6 (b), $69 


. (9) 
Carries on business. See от 
PzocsDURE Cone, в 2: 69 
Discontinuance of possession. 
See LIMITATION: Act, Son, I, Акт, '42 ‘246 
Gradual,slowand imperceptible. 
See ALLUVIAL ACCRETIONS ^ I 
mouse property. See Incouz Tax an 
Husband of the woman. ` se 
CRIMINAL PRoczDURE CODE, s. 159 734 
Impotency. See MARRIAGE, SUIT FOR 
` ANNULMENT OF Е 949 
Inthe male Ппе of descent, Bee 
O P. TENANCY Аст, в. 46 
Interruption. See Hasxwents Аст, s. 15, " 
* EXPL 2 
Judgment. See Larrags Parent (Laxonz) 
cn 10 


* Machinery. Se Beneat’ MUNICIPAL Aor 


. 8. 101 PROYISO 926 
Money сце See Отуп, Рвоскровк Copz, 
О ҮШ, x. 6 326 
Patti or other sub-division, ‘See 

РОХЈАВ Pag-EMPTION Aon 8, 18 (c), sEconDLY 


А DL 48. 
Permanent settfiement.. 8 BENÓAL 
; T$NANOY Aor, в. 60 (1), (2), APPLICABILITY or 


.29 
Public demand. Bee эз TENANOY 
Аст, . 885, 8. 


Qarib. Bee Г РАЗВИ | 803 
.Saveral. See PROBATE AND ADMINISTRATION 
Act, 8 92 


Shawls, Bee RAILWAYS Аст, Sou II, сг (m) 
852 


Urt. 


1044. 


Definitions—coneld. - 
Specially. 
Subject to, 


Such decision or entry. 
SETTLEMENT Act, s. ЗГ 


See BENdAL TENANCY Act, в, 99 
49 

See SPECIFIC PERFORMANCE 
433 


See Kuort 
322 


Suit, See Arpeat—Courr FEES Аст, в, 7, 
ct (iz), Scu. I, Авт 1 Q6 
Sult. See DEKEHAN AGRICULTURISTS' RELIEF 
Act, sa. 3, 15B 840 
Tenant. See Boxsav RENT (War ResTRIC- 
- pions’ Act, 8. 9 13 
Total loss. Sce Fire INSURANCE - 777 


Wholesale cash price. See Sea 
Customs Аст, в, 30, cr. (a) 3 2 


Dekkhan Agriculturists' Rellef Act 
(ХУП of 1879), · 58. 3, 15B—Decree— 
Dejendont becoming agriculturist ajter decree, effect 
of —" Suit," meaning of. 

‘A defendant who is not an agriculturiat at the 
time a decree is passed against him, but becomes 
one thereafter, is not entitled to the benefit of 
rection 15B of the Dekkhan Agriculturists’ Relief 
Act. 

The description of suit in section 3 of the 
Dekkhan Agriculturists’ Relief Aot, isnot confined 
to the relief claimed in the suit, but also includes 
the status of the parties. B Devo JETIRAM GUJAR 
LO REYAPPA Sarappa SmiNTRE, 24 Bow, L, R 370 


840 
S. LOA, scope. of 
(The provisions of section 10А. of the Dekkhan 
Agriculturists’ Relief Act are, not limited in their 
scope to suits of the description mentioned in section 
3, clauses (w), (u), fz); those provisions are applicable 
to every suit to which an agriculturist is a party, and 
in which there is some transaction in issue entered 
into by such agriculturist, or the person, if any, 
through..whom he claims, which is of such a nature 
that the rights and liabilities of the parties there- 
under are triable wholly orin part under '-hapter 
III óf the Act. B HALLAPPA KALLAPPA v. ІВАРРА 
GiniMALLAPPA, 24 Bom. "f, В. 406 844 
S. 12—8п% on pro-note against 
‘agriculturist—A dmission by defendent—Court, 
jurisdiction of, to inquire into nature of admission. 
• See Cir, PROCEDURE Copr, O XXII, в 3 253 
SS. 12, 1 S— Account —Amount due undere 
bond-*-Larger amount cannot be awarded as result of 
account. 7 Ё 
А. debtor, owing to his seeking the relief afforded , 











"by the Dekkhan Agrioulturists’ Belief Act, should not " 


be made to pay morethan he is obliged to pay 
according to the terms of his bond B VirHALDi& 
BHAGWANDAS v. Mugrasa HUSEIN, 24 Bom. ш. R. 237; 
48 B. 704 


Divorce Act (IV of 1869), s. 19 
Impotency, meaning of-—Consumumation, practical 
impossibility of. See MARRIAGE 

Documents; part legal and epart iMeyal, 
“enforcement of. - 

Althoigh a party cannot ask the Court to make 

& new coniraotin place of that which is illegal, but 

where in the same instrument. there are distinct en- 
gagements by which a party binds himself todo certain 

acts, some cf which arejlegal and some illegal, the 


INDIAN CASES, 


(1922. 
Documents- concld. | zz 


performance of those which are legal can eho enforo 

ed although the performance of those. which are 

illegal cannot. Pat Gnasr, W. M. v. ЁктАп JHA, 

3 P. L. T, #88 49 

Easement-Eaves, projection of, over another's 
lund—Title to land, if acquired— Basement tf 
established within 10 years — Injunction, when to be 
refused, 

Where the plaintiff had allowed the defendant's 
eaves to project and rain-water to be discharged over · 
his land for twenty years, all that the defendant 
could acquire by prescription would be an easement 
imposing the burden, on the servient tenement of 
having that projection over it; he could not acquire а 
title to the plaintiff's lund even up to the line of his 
projections. 

A plaintiff is entitled to seek relief by means of an 
injanction against a party seeking to establish an 
easement against him within 20 years and his ac- 
quiescence would not, as a rule, disentitle him to 
the grant of an injunotion. But where on account of 
the acquiescence the cost of obeying the injunction 
would be very much greater thanit otherwise would 
have been, or even prohibitive, the Court onght to 
refuse it, В Kasuipmar KALIDAS v VALLAYBRAL 
ЖлалвнАт, 24 Box L Е, 805 
Light and air, obstruction | of— Injury — 

Injunction the rule — Damages the enception— 

Re-roofing of dominant tenement — Easement not 

affected. 

If the erection of a building completely blocks a 
window and causes total obstruction of light and 
air, it is prima facie an injury of a serious character 
and a mandatory injunction should issue In sucha 
case, injunction is the rale ‘and damages the excep. 
tion. 

The mere fact that itis possible for the owner . 
of the dominant tenement to neutralise the effect 
of the obstruction of light by re-arranging or 
altering his own building i is no ground for afford. 
ing him a money comp? sation, 

l£ a room has existed for over “ years, the mere 
fact that it has been re.roofed recently would not 
deprive its-owner of an easement which had been 
acquired and the latter is prima facie entitled to ba 
maintained in his enjoyment of the said easement. 

The grant of au injunction ig purely в matter of. 
discretion, to be exercised in a judicial manner, ÉL 
Takin Das v Аври Намір, ? L. L. J, 701 288 

Right of way, once established, whether 
can be altered. 

When once a right of way is defined, it cannot be 
altered, and the dominant owner is entitled: to exert 
his strict rights unless he can be induced to consent, 
toadeviation В DnuNDIBAJ PALKRISHNA BHALIN. 
KAR v. RAMCHANDRA GANGADHAR KALE, 24 Вон. L. 
R. 437 413 
Right to take water from tank—Claim 

based upon lost grant— Interruption of right for more 
* than two years from date of suit—Limitation Act 

(1X. of : 998), s. 20. 

The provisions of section 26 of the Limitation Act 
are applicable where plaintiff sues for a declaration 
of a rightsof easement on the basis of- - prescription 
but it has no application where the claim is based 
upona fost grant. © Gunu PROSANNA RoY v Fon 
CHAND MONDAL ^ *244 








Yol; LXVl1] 


Easements Act (V of 1882), s. 15, 
Exple 2—"Interruption,! meaning of—Acquisition 
of easemeft of light and air—Interruption. 

Where in the course of acquiring by prescription 
an easement of light and air for certain windows 
of a building, the building is burnt down, bnt the 
owner begins immediately to re-build it and places 
windows exactly in the game position as the old 
ones, he will bo regarded as having enjoyed the 
access of light and air continuously, and will be 
entitled to protection after twenty years from the 
first building. Any d:lay in re-building, however, 
might be evidence of an intention nobto resume the 
user. 

Aninterruption in user owigg to a building being 
burnt down and having to be re-built is not an 
interruption within the meaning of Explanation (2) 
to section 15 of the Easements Act as the interrup- 
tion in such a case is not owing to the act of some 
person other than the claimant, В BATANLAL 
BHOLARAM v. GULAMHUSEN ABDULALI, 24 Bom. L. R. 
83; 43 B, 448 250 


Ejectment sult—Parties—Person in actual 
juridical possession as well as the person under whom 
he holds, both, whether necessary parties—Both made 
parties but relief claimed only against the person in 


actual juridical possession—Jurisdiction of Court to 


give decree—Suit for proprietary possession— Decree 

for mokarrari interest, whether can be granted. 

If the plaintiff in an ejectment suit can make out 
a legal title to land, he is entitled to maintain a suit 
against the person in actual juridical possession of 


such land for its recovery without making the person’ 


under whom the latter claims to hold, а party to the 
suit (Kashi v. Sadashiva, 21 B, 22°, relied upon', and 
where both the person in actual juridical possession 
ag well as the person under whom he holds the prop- 
erty are defendants in the suit but the plaintiff 
does, not choose to claim anyrelief as against the 
latter, the Court is competent to give а deoree to 
the pleintiff for possession only as against the 
former, i¢.,the person in actual juridical possession, 

Where in an ejectment suit the plaintiff claims 
possession of proprietary interest in the property in 
suif, а Court is competent to give him а decree in 
respect of the mokarrari interest, although he never 
claimed possession of thatinterest. Pat Buaewati 
Кок v. ЈАСрАМ ВАНАҮ, ЗР L. T- 429. 597 


Equitable. mortgage—Deposit of title- 
deeds—Equitable mortgage, whether enforceable in 
the, Punjab—Sub-mortgagee, whether bound to 
implead original mortgagor in suit on morigage— 
Registration Act (XVI of. 1908), 3.17 !1) b — 
Letter depositing title-deeds after mortgage effected, 
admissibility of, without registration. 

‘As security for a loan defendants executed а 
pro-note, ig favour of the plaintiff and at the same 
time handed over a number of title-deeds, some 
of which related to their own property, ава зоо. 
to pro mortgaged to them. ey also signe 
end’ delivered to, the defendants a letter whiole 
opened as, follows: “ We, under this writing, 
deposit with you as security 12 deeds relating to 
property of the value,of Hs 8,5 7 mentioned in 
the list in lieu of a pro-note for Rs, 8,9 О jn respeob 
of. which a separate pro-note has been executed 
to-day." Tna snit on the pro-note to recover the 
amor thereof and for sale of the properties it 
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was urged, tnter alia, 1) that there was no such 
thing as an equitable mortgage in tha Punjab;" 
(2: that the original mortagagors should have been 
impleaded as defendants in the suit, and 13) that 
the letter with which the title-deeds were deposited 
required registration, and not being registered it 
was inadmissible to prove the existence of a 
mortgage : 

Held, 11 that sn equitable mortgage by the 
deposit of title-deeds was recognised, and could 
be enforced in the Punjab; 

(v) that the suit could proceed without implead. 
ing the original mortgagors ан defendants: and 

3) that inasmuch ns the equitable mortgage by. 
the deposit of title-deeds had been effected befora 
the letter was written and as the letter did not 
embody the terms of the contract, bub was written 
with the object of being used only as evidence uf a 
fact from whioh the contract was to be inferred, it 
did not come within the description in section 17 
of the Registration Act, and, therefore, it did not 
require to be registered to render it admissible, 
L Firs Мот: Влм-Монач Гат v BHARAT NATIONAL 
Вамк, Lp., Detar, 3 L, L.J. 373 421 


Estoppel, principles of—Leas: for 
purposes —Presumption of permanency 
‘Where the owner of a plot of land by his own 

act or representation creates or induces in the 
miud of his tenanta mistaken belief that he has 
a permanent interest in the land and may safely 
build thereon and the tenant, relying upon the 
act or representation so made, treats his interest 
as permanent and incurs expense in building which 
he would not otherwise have done, the owner cannot 
afterwards be heard to deny the trath of that which 
he represented. : 

Estoppel may arise by reason of either a decla. 
ration, an act or an omission, but in either case 
there must be an intention on the part of tho 
person, against whom the estoppel operates, to 
cause or permit a belief inthe mind of another, 
In the case of a mere omission no such intention 
cau well be imputed unless the true facts are 
known to the person whose omission is in question, 
but where there is a deliberate deolur&tion or act 
causing or permitting such belief and inducing 
another to act upon it, it must be presumed thate 
such declaration or act was intended to have its 
ordinary and natural effect upon the minf and 
actions of the other party, 

Obiter.—Where a lease has been granted for 
uilding purposes and no term is specified iu the 
instrument, if the buildings contemplated or in 
fact erected are of a permanent nature, the pre- 
sumption is that the interest granted was a per 
manent one But no such presumption can out. 
weigh the actual terms of the lease itself. Pat 
Ratu v. Fores, 8 P. Le T. 467; (1922) Рат, 20% 
4 U. R. L. В. (Par.) 48 744 


Evidence -Attesting witness denying attestation —. 
Other evidence, whether can be relied on —Document : 
proof of " 

In order to prove a document an attesting wit. 
nesa was called, who stitedethat he was not an 
attesting witness, that he put his name as a witness 
after the execution of the dooument. The Appellate 


building 
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Court found as a fact relying upon the evidence 
‘of other witness that the attesting witness who 
said that he had not seen the execution did, as a 
matter of fact, sea it and was an attesting witness, 
that the document was executed in the presence of 
that witness : 

. Held, that, having regard to the findings arrived at, 
the document was proved. © SAsHIMUKHI DASI v. 
MosMonINI разі 


consistent with allegation of plaintiff and 
denial of defendant — Plaintiff must fail. 

Where the undoubted evidence is consistent both 
with the allegation of the plaintiff as with the 
denial of the defendant, the plaintiff must fail. 
Pat Ramesuwark NARAIN Віхан v. RIKNATH Кови 
Document mot valid for purpose intended, 
- whether can be used as evidence. 
` The mòre fact that а document may not be valid 
for the purpose for which it wasintended would 
not prevent it from being used as evidence of an 
admission by а person executing it where its execu- 

has been admitted and proved. Pat E 








tion 
W. M. v EKLAL Jua, 8 P. L. T. 5*6 


Evidence of character—Admissibility of 
judgment of acquittal for injuring obaracter of 
acquitted person. See CRIMINAL PROCEDURE CODE, 
` в, 489 195 








- Ex parte rent-decree—Hvidence of relation 
of landlord and tenant— Evidence Act (I of 1817), 
$8. 11, }R—Relevant fact — Ejectment suit by landlord 

— Defendant claiming occupancy rights as being in 
` possession for 2 years after abandonment by recorded 

tenant—Rent-decree obtained by landlord agamst 

heirs of recorded tenant within 12 years of suit, 
admissibility of. 

An ex parte rent-decree obtained by a landlord 
against the heirs ofa tenant which is satisfied by 

ayment of the decretal amount, is evidence suff. 
cient to show that, at the date of the decree, the 
heirs were paying rent and ocoupying the position 
of tenants, 

In a suit by a landlord to eject the transferee of a 
hon-transferable occupancy holding where the 
defendant alleges that he is entitled toremain in 
possession on payment of rent on the ground that 
he has been in possession for more than ^2 yearg 
after the abandonment of the tenancy by the 
previous tenant, an ew parte decree obtained. by the 
landlord against the heirs of the latter within 12 
years of the suit is admissible in evidence to show * 
that there was no abandonment of the tenancy at 
the date of the decree «ó ANUKUL CHA‘DRA DHAR 
v. KAMALA КАКТА Roy . 787 
- Interested persons—Corroboration, 

: As в rule, the evidence of persons who are 

vitally interested in the rgsult ofa case ought wot 

to be acted upon. unless that evidence receives 

corroboration from surrounding circumstances. vee 
о s 





„ СнАхрвама Kust у. RANGAYAN 





— Traditions-Oral tradition, walue “of, “See 

RELATIONSHIP 264 

Eviuence Act (I of 1872)—Evidence of 

ғ accomplice, corroborttion of—Law in England and 

-!India ~Corroborative evidence, nature of— High 

Court, powers of—Jomt trial—Plea of accused ї, 
e 


INDIAN. CASES, 


^ o (rond 
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e 

defence, effect of » Prosecution, failure of, to appreciate 

motive, effect of E : 

The law in India regarding corroboration of an 
accomplice’s evidence does not differ from the 
English Law. ` ° А i 

Confirmation of an accomplice’s evidence does not 
mean that there should beindependent evidence of 
that which the accomplice relates or his testimony 
would be unnecessary. The corroboration must be 
by some other evidence than that of an accomplice. 
One accomplice’s evidence is not corroboration of the 
testimony of another accomplice. Evidence in 
corroboration must be evidence which implicates 
him, that is, which confirms, in some material 
particular, notonly the evidence that the crime has ` 
been committed but also that the prisoner committed 
it. The nature of the corroboration will necessarily 
vary according to the particular circumstances of the 
offence charged. peris 

The corroboration need not be direct evidence that 
the accused committed the crime. itis sufficient if 
it is merely circumstantial evidence of his connection 
with the crime ~ 

The High Court has only to see whether there is 
any corroboration of the accomplice’s evidence, 
Whether it is strong or slender need not be gone 
into in revision. + Ё 

The plea that an accused is likely to-make in de- 
fence has no bearing on the question whether a joint 
trial may legally be held or not. 

The failure of the prosecution to appreciate the 
motive which actuated the commission of an offence 
cannot affect the merits of the case, ifit is other- 
wise sufficiently proved. M Kisan Racuvst v, 
Емревов, 23 Ов, L, J. >91 343: 
S. 32— Dying declaration—Proof 
Witnesses should not be allowed to prove a dying 
declaration as if it were a substantial piece of 
evidence in the case The relevant fact to be proved 
is the statement made by a deceased: person admis. 
sible under section 32 of the Evidence Act and that 
statement is not the document made byt the Magis. 
trate but the verbal statement made by the 
deceased person. E Я 

The only way of proving a dying declaration i8 by 
the evidence of some "witness who heard it made, 
the witness being at liberty to refresh his memory 
by referring tothe note made by him or’ read over 
by him at or about the time the statement was made. 
L Kuns LAL v EMPEROR, Z8 OR. L, 1, 417; 4 U, P. L. 
R (L)*3 у 
S. 32 (2o—Entry in choukidar's diary 
recording death of a person—Entry written not by 

choukidar but by third person — Admissibility of the 

entry in evidence after éóhoukidar's death. — 

Entries made in the diary of a decea-ed illiterate 
choukidur not’ by the chóukidàr "himself, bat by 
other person at his instance are nob admissible 
ynder section 32 (2) of the Evidence Act unless it is 
established that it was the duty of that person in, 
the ordinary course of business to make the entries, 
Pat OHANDBAMA Коев v. RAMGAYAN "85 

——— 8.32 (2) (6)—Family pedigree kept by 

family chronicler, admissibility of | it 

. Afamily pedigree kept in the ordinary: conrse of 
business by a family chronicler prepared by the 
chronicler from time to time from the ¢nformation 
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supplied by*the members of the family is admissible 
in evidence under section »2 z of the Evidence Act, 
and is also admissible under section 34 (o) аз 
having been kept by a person engaged by the mem- 
bers of the family to keep a record of the family 
events before them. B*Nouansinc Омер Ramon 
v. DAnPATeING Hansast, 24 Box. І, R. 289; 46 B. TS 





S. 63— Document admitted as secondary 
evidence by Trial Court—Appellate ‘ourt, whether 
may question its admissibility. See APPELLATE 


Courr ; 
ss. 65, Ol-—Secondary evidence— 

Contract reduced to writing—Promissory-note. 

The language of section 91 of the Evidence Act is 
uncompromising, and whenever the terms of a 
contract are reduced to writing and that writing is, 
for any reason, inadmissible in evidence, the pro- 
misee must lose his remedy. The test is whether 
there is a complete cause of action independently of 
the document which is inadmissible. 

Where a suit is based on a promissory-note which 
is alleged to have, been lost, but the loss is not 
proved, secondary evidence of the promissory-note 
cannot be given and the suit must be dismissed. L, 
Bam Saran Das v. Turns: HAM 65 
$. 92- Pro-nole purporting to be executed 

after settlement of accounts—-Evidence to prove that 

accounts were not taken, 

Where itis stated in the body of а pro-note that 
the sum mentioned in it has been arrived at after 
taking accounts between the parties and that it is 
payable on demand, the executant of the note can- 
not give evidence to prove that, as a matter of fact, 
the document was not executed after the settlement 
of accounts. A Sgr HAM v. SoBga Ram-Gorar Rat, 
2U A. L. J. 815; 4 U. P. L. B. (A. 168; 44 ^el 
S. 108—Presumption as to date of death, 

whether any. 

Although a person who has not been heard of for 
seven yearsis presumed to be dead, «here is no pre- 
sumption as to the time of his death, and if any one 
seeks to establish the precise period at which such 
person died, he must дово by actual evidence. rat 
RAMRUP GIR v. LAL CHA. D. MARWARI, o P, L, Т. «52 











401 
s. ПА ill, (e). Se Penan Cons, 
ss. 147, 383 721 


Excess Profits: Duty Act (^ of 
12192), SS. 4, 5 (0), 6 (1) (D)—Iucome 
Tax Act (VIL of lvls), se. 12 1), 14 .1)—Assets of 
firm consisting of money invested in public companies 
and in Government securities, if can be treated as 
capital employed in business of jirm—Capitac 
employed gn business,” meaning of. 

‘he expression "capital employed in the business” 
in the first proviso to section б , (b) of the Excess 


Profits Duty Act, includes capital of a firm invested, 


by them inthe course of their business in Govern- 
ment securities orin shares in public companies. 
Such investments must consequently be included in 
the capital. computation both. for the accounting 
period and "the standard years.” 

Per Richardson, J,—Neither on principle nor By 
reason of any specific provision contained in either 
the Bron, Profita Duty Act or the. Income 
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Tax Act, does such capital cease to be the capital of, 
a firm employed in the business, because it is во 
invested or because, in the case of the sharer, the 
dividends under the Income Tax Act are taxed at 
the source and are not, when paid to the firm, part 
of their taxable income. С Martin & Со, v. 
SmcRETARY or STATE FOR Inpra, 26 СО. W.N. Pea 
Execution, step-in-aid. of—Payment out of Cour 

—Application for record of same, 

An oral application by а dec-ee-holder to record 
& payment made to him out of the Court by the 
judgment-debtor is a atep-in-aid of execution. N 
NARAYEN Rao о. BALKRISHNA 99 
Execution of decree—Oourt, duty of. 

Obiter Itis the duty of a Court executing a decree 
to look, in the first instance, at the decree, and if the 
terms of the decree are clear and unambiguous, 
the Court is bound to give effect to it, even 
though it may regard its provisions as erroneous. 
L, Kaka Sineu v Lacuman Das, 8 L, u J. 263 7 «О 


Executing Court, duty of —Cowurt cannot go 

behind decree . 

A Uourt executing a decree must take the decree 
as itstands. It has no power to go behind the 
decree, in other words, it cannot entertam any 
objection as to the legality or correctness of the 
decree, the reason being that a decree though it 
may not be according to law, is binding and conclu- 
sive between the parties, if it is not appealed from. 

Plaintiff obtained an ez parte decree against 
defendant. In execution the defendant objected 
that the decree could not bs executed inasmuch as 
the claim upon which the decree was based had 
been satisfied by an order of discharge passed in 
certain insolvency proceedings : 

Held, that this objection should bave been taken 
as 8 defence to the suit and could not ba enter- 
tained in execution, inasmuch‘as the executing 
Court had no power to go behind or question the 
legality of the decree Ё. Ram Das v, NETTO, 6. P. 
L. В, 1922 723 


Limitation — Judgment-debtors who ‘were 
described as parties but against whom execution was 
not asked for, if precluded yrom showing subsequently 
that the application was barred by limitation. . 

«А judgment-debtor who was not s party. to & 
previous application for execution of a decree’ or to 
any order made upon it is not precluded from 








promig that the ssid application was barred by , 


imitation and that, therefore, it was not in accord. 
ance with law. 
DEBI 


C Втаматн Das v. Камак PROBHA 
873 

Limitation — Objection not taken against 

previous application, whether cam be iakem against 

subsequent application —Joint family—Decree against 

Managing member—Limisation Act (IX of 1903), 

Bch. J, Art. 18 , Explanation 

An pplication for execution of a decree cannot 
be objected to on the ground that a previous appli-* * 
cation, to which no objection of the ground of 
limitation was taken, was barred by time 

Three Hindu brothers carried, оп a joint business. 
À decree was obtained against the eldest brother 
and certain applications for execution of the decree 
wereangde agasinet him and after his death against 
ы e е 





.. 
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, his logal representatives, Subsequently execution 
was applied for against the other brothers also : 

, Held, that the brothers being joint and carrying 
ona joint business, the decree against the eldest 
brother must be taken to have been passed against 
the firm and that previous applications for execution, 
therefore, operated to save limitation. L Kriz 
Nara v, RADHA KISHEN 56 
-~= Sale—Decree sét aside —Auction-purchaser, 

rights of. 

A bona fide purchaser, who is not the decree. 
holder or any person claiming through him, at 
an auction sale in execution of a valid deoree, 
acquires a valid title to the property purchased by 
him, which is not affected by the fact that the 
deoree is subsequently set aside at the instance 
of a party thereto. L Tara OHAND v. ABDUL a HAD 





Execution sale—dncestral property—Sale by 

Civil Court, whether void, 

A sale of ancestral property by & Civil Court is 
not void in law А Datis NARAIN SINGH v. 
Parmaorti Bist, 17 А. L. J. 9-2; 42 A 58 93I 

—— Ancestral property, sale — of— Property 
described as non-ancestral by judgment-debter— 
Sut to set aside sale—Substantial injury, 

Where to the knowledge of the judgment-debtor 
property attached in execution of the decree is 
treated as non-ancestral and is described as non- 
&ncestral in the written pleadiug presented by him 
before the Execution Court that Court is within its 
jurisdiction iu purting up the property for sale 
lf 15 turns out that the description was mistaken, & 
suit to set aside the sale would fail unless it is 
establishéd that the judgment.debtor has really 
suffered substantial injury. А BHATELAY CHUNNI 
LAL v. OHAKKERPAN, 20 A. L. J. 281; 44 A. 260 
i 934 
Several judgment-debtors—Property sold as 

belonging to'one of them—No objection by the rest. — 
` Sale conjirmed—Emecution purchaser, bona fide — 

Suit for possession by remaining judgment-debtors — 

Estoppel—Person not party to decree, position of. 

Where judgment-debtors allow an execution sale 
of the whole of their property to proceed without 
raising any objection of insufficient description or 

« to the effect that part ought to have been sold instead 
of the whole, the sale cannot afterwards be set aside 
at thefr instance on those grounds. 

Thus where in execution of а. deoree against 
certain persons, their joint property is pub up for 
sale as belonging to one of them and the rest who 
are present ab thesale knowing that the execution 
purchaser is ignorant of {йе true state of affairs 
and has no means of finding out the real facts, 
stand by and allow ihe sale to take. place and be 
confirmed without lifting a hand to assert their 
title, they are estopped a£terwarde, especially aftér a 
lapse of three or four years, to question the gale by 
& suit for posseggion. A 

* « A person whose property is sold in"execution of a 
decree against andther to which he was not a party 
is not bound by the sale when there is nothing to 
show that the - judgmen'-debtor was the ostensible 
owner with his consent, either express or implied, 

О Аврор Razzag v. MunaMMaD НАЈЈАМ, 9 О. 1. 

Wl i . ‚ 797 
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Family agreement, binding nature ef. - - 

A family settlement is binding on ifie parties 
thereto because the object of such settlement is the 
reconciliation of existing differences and the avoid- 
ance of future disputes, О MunauMAD YaqUE KHAN 
w MUHAMMAD Suanip Ani Kuan, 9 О, L. J. 160; 9% 
0. 0, 21 : 556 


Ferry franchise, whether can be acquired by 
prescription— Grant Jrom Government—Presumption, 
A ferry franchise cannot be acquired by mere 

prescription. Facts must be proved from which, if 

thera is no direct grant from the Government, 16 

could be implied that such grant was actually made. 

B SuaAMA DURGAJI v. GANGADHAR Narayan, 24 Bom. 

L. В. 446 419 


Fire Insurance—Contract of  insurance— 
Contract of indemnity — Contract between insurer and 
insured — Third party even if mortgagee cannot sue on 
insurance policy —"Total!oss" meaning of —Salvage 
—Mortgagee, when entitled to benefit of insurance— 
Prohibitory order, issue of, by telegrams 
A contract of insurance is a contract of indem. 

nity. Jt is a contract by the insurer to indemnify 

the insured against the loss that he may suffer in 
certain conditions, It is not a contract to indemnify 
any other persons, and there is no privity of con- 
tract between the insurar and any third party. 

Therefore, athird party, even if he is a mortgagee 

of the insured property, cannot sue on the policy 

unless the right of the insured to sue hag been 
assigned to him by a proper and legal assignment, 

A ‘total loss’ means the destruction of the property 
or injury to 16 to such an extent аз to render the 
insurer liable to pay the total sum insured. 

When the insured has been indemnified to the 
foll extent for a total loss, any salvage belonging 
to the insured .ів. presumed, under such ciroum- 
stances, to have been abandoned, and anything that 
may remain of the property belongs to the insurers 
to reimburse themselves so far as they can by 
selling the salvage for what it willfetch. That is 
an essential element ina contract of insurance. 

Apart from Statute, the mortgagee is not prima 
facie entitled to the benefit of an insurance effected 
on the property by the mortgagor, In order to 
entitle the mortgagee to any claim on the policy 
there must be a covenant not only-to insure-but to 
insure for the benefit of the mortgagee or to apply 
the policy moneys in reinstatement or otherwise 
for the benefit of the mortgagee 

Obiter —Courts are forbidden to issue prohibitory 
orders by telegram L В P. V. CHETTY FIRM v, 
Motor Union Insurance Co, Li L. В. R. 2:4. 777 
Government «f India Act, 1915, (5 

& $8 Geo. V, C. 61), Sa 107. Sea 

OALCUTTA RENT Аст, 19/0 302 
Guardians and Wards Act (VRI of 

1890), S. 23—8ale by guardian of minor's 

groperty—— Permission of Court —Punjab Pre-emption 

Act (I of 1913), в 3 5) (a), application of. 

Tn the сазе of a sale by the guardian of a minor's 
property where the terms of the-sale are settled 
between the parties privately but-in order to com. 
plete it permission of the-Oaurt is obtained under 
section 29 of the Guardiang and Wards Act, the sale. 
is*completed by the guardian privately and cannot 
be said to have been effected in pursuance of an: 
order of a Civil боші, Clause-6 (a) of -sdotion: d 

e 


Vel Lx vii) 
Guardians and Wards Асі. солса, 


. 
of the Punjab Pre-emption Act prohibiting a claim 
for pre-emption does not, therefore, apply to a сазе 
like this, L, Har Kisuen Sinan v. KALA Ram, 924 


L. 3.961 . 

- 58, 34 (d) К 47—Order directing 
guardian іо deposit money due to minor Appeal— 
Revision. . 

An order under section 84 (d) of the Guardians 
and Wards Act, directing a guardian to deposit into 
Court the money due to the minor is not subject to 
appeal, but the High Court may interfere in revision 
to correct a mistake apparent on the faceof the 
record. i, RADHA KISHEN v. KHUSHI RAM 
S. ФІ (2)—Guardian, discharge of— 

Essential of valid discharge. 

In tho absence of an express order discharging 
him, the guardian of a minor is not relieved of 
his liability to render accounts, An order that 
nothing is due from the guardian according to the 
account filed by him does not operate as a discharge. 
L Jacar бімен v. Sunnar бімен, 8 L, 1, E ae 
Hindu joint trading famlily—Dayc- 

bhaga School — Distinction between ancestral business 
and one started after ancestor's death —New business 
started by Karta—Insolvency—Adjudication of adult 
members — Debt contracted for purposes of mew 
business — Liability of minors share. 

The distinction between an ancestral business aud 
one started after the death of the ancestor,as а 
source of. partnership relations is this that in the 
one case these relations result by operation of law 
from a succession on the death of the ancestor to 
an established business, with its benefits and obliga- 
tions ;'while in the other case they rest ultimately 
on contractual arrangement between the parties. 

In a joint trading family governed by the Daya- 
bhaga School of Hindu Law, the share of a minor is 
not liable for debts contracted for the purposes of 
anew business started by the Karta or manager of 
the family. Оп adjudication in insolvency of the 
adult members of the family, such minor's share 
does not vestinthe Receiver. If, however, any of 
the new firm’s assets get into the possession of the 
minor, tho Receiver is entitled to realise them for 
the benefit of the general body of creditors, an 
individual creditor oannot, in any event, realise 
those assets for his own benefit and without adding 
the Receiver as a party. P С Sanyasr CHARAN 
MANDAL v. KRISENADHAN BANERJI, 30 M. L. Т. 228; 
20 A. L, Т, 409; 24 Bow, L. R. 700; 35 C. L. J, 498; 
48 M. L.J.41: (1922) M. W. N, 861; 49 О. 560; 2^ 
O. W. N. 954; 16 L. W. 586 . 124 
Hindu Law--Adoption — Bombay-Presi- 

dency— Widqw, right of, to contest adoption made bg 

her husband .—Jlains—Adopton —Ceremony, nature 








© | 

In the Bombay Presidenoy & Hindu widow is 
nob competent to contest an adoption made by 
her husband, and is bound to accept all the im. 
flications of an adoption made by him valid or 
invalid. : 

Per Macleot, C J. -Amongst Jains an adoption is 
more a secular than a religious ceremony, and is поі» 
looked upon in the same way as amongst tho regene- 
rate 'elasftes B Oniwasari VAtGaUDA РАТ. v. 
MALLAPA РАТА#РА, 24 Bou, І, R. 489 A 5 
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Allenation by widow—Oompromise 
decree, whether binding on reversioner~Burden of 


proof—Reference to Full Bench—Hypothetical ques." 


tions. 


By the Full Bench.—In an action against a Hindu 
widew on a contract made by the widow, a compro- 
mise by which she makes over the estate stands on 
no different footing from a conveyance by her of 
the property; and the burden of proving that the 
compromise is binding on the revarsioner is on the 
alienee. 


Per Schwabe, О, J.—By the Hindu Law, a widow in 
‘possession of property inherited from her husband 
has a life-interest with power to alienate for neces- 
garies. The reversioners are protected by the rule 
thatif she does alienate the onus is оп the alienee 
to show that the alienation was, in fact, for neces- 
saries. 

An order of reference to & Full Bench should not 
ask hypothetical questions or ask the Full Bench, 
soto speak, to give a dissertation on general princi. 
ples of law but to do whatis quite enough for any 
Judge to do, to answer the question which directly 
arises in the case before the Court. 

. Per Coutts Trotter, J.— here a widow represents 
the estate it would be unreasonable to deny her the 
same discretion to avoid useless litigation as would 
be vested undeniably in a male manager. t 

: But that must be subject to this qualification 
that where the obligation sought to be enforced 
against the estate is one of her own creation, she 
stands in exactly the same position with regard to 
the justification of the compromise.as she does with 
"regard to that of her original contract, and is clothed 
„with no higher authority and no less degree of res. 
ponsibility by the accident that she has superadded 
to her character of & widow in possession that of a 
litigant, 

The rule that a widow, as representing the estate, 
can effectually settle claims arising out of the acts 
of others, ін a salutary one—wt sit finis litium, But to 
give her the same power in relation to her own acts 
would be to make her, as it were, a judge in her own 
cause. 

Per Kumaraswami, J.—In considering the question 
as ie whether a compromise arrived at by the widow 
is binding on the reversioners, the main considera. 
tion is whether the suit or claim against the widow 
is a suit or claim arising out of a contract or trans. 
adtion entered into by her husband with strangers 
who claim against the estate or whether the suit is 
upon а contract or transaction which is entered into 
by the widow herself, In the former case there can 
be little doubt that she represents the estate and ‘a 
bona fide compromise by her would bind the rever- 
sionars ` In the latter case there is always the ques- 
tion as to whether she acted in her individual 

*capacity*er whether she acted as representing the 
estate. This question has to be solved in cases 
where the suit proceeds to trial by the evidence 
adduced in the case and the findings onthe issues. 
A mere allegation by the plaintiff that the widow 
-acted for the estate ora mere assertion by her that 
she so acted would not by itself show that she acted 
in her representative capacity or that the decree is 
-bjndiig on the reversjpners, . 


» 
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In cases of compromise where the suit is on a 

contract by the widow or in cases where the. cause of 
“action is personal to her, she cannot, by simply 

consenting to a decree, make that which can only 
bind her life-interest if the matter rested merely 
ona contract or conveyance, bar the reversioners. 
If there was no decree, the onus would clearly be 
on the alienee to show necessity and the recitals in 
the document would not by themselves prove neces- 
sity. 

T widow cannot do what is beyond her legal 
powers by simply going to Court and filing a com- 
‘promise petition or consenting to a decree. 

' A widow's action iz alienating her husband's estate 
for her private debt or for a purpose which under 
‘Hindu t aw would not amount to necessity is beyond 
her powers, and she cannot take advantage of her 
‘representative capacity to validate a purely personal 
transaction The interposition of a decree by consent 
"would not make any difference as to the onus of 
‘proof in such cases. M NALLA TIRUPATIRAJU v. 
NANDIKOLLA VENKAYYA, 15 L. W. 395; 30 М г. Т. 
181,42 M. L J, 892; (1922) M. W. N. 2,7; 46 yi^ 


'sAntecedent debt!'— Debt secured 
by mortgage of joint property, ‘whether antecedent— 
Son's pious obligation to pay father's debts— 

- Doctrine, whether can be invoked during father's 
lifetime—Mitakshara—Alienation by co-parcener. 

Under Hindu !aw a debt to be “antecedent” 
must not only be antecedent to the alienation in time 
but must have been inourred wholly apart from the 
ownership of the joint estate or the security afforded 
‘or supposed to be available by such joint estate, 

Therefore, a mortgage which is atits date an 
invalid deed in so far as it purports to encumber the 
joint family property cannot, on the principle of 
“antecedent debt,” become a just and valid con- 
sideration for an alienation by the father of a Hindu 
“Joint family. 

The doctrine of the “pious obligation” of a Hindu 
son to pay his father’s debts cannot be invoked 
during the father's lifetime Thus, the grandson’s 
assets cannot be made liable for his grandfather's 
debts while the father is alive. . 

According to the Mitakshara Law, joint family 
.property cannot be the subject of a gift, «ale 
or mortgage by one co-parcener except with the 
consent, express or implied, of all the other co- 
parceners Any deed of gift, sale or mortggge 
granted by one co-parcener on his own account 
of or over the joint family property isinvalid, the 

' estato -is wholly unaffected by it, and stands 

entirely free of it. P ^ Carr Haw v. RAM SINGH, 
8 P, L. T. 8675; 81 M. L. T. 60; 48 М.І. 3.9; 16 L. 
'W.89; (1922) M. W. М. 455; 4 U. P, L Е, (P. 0) 64; 
44 А. 868; 3 P. L. В. 1922 *569 


Pre-emption decree, mong} require? 
for-—-Mortgage of ancestral property to pty off the 
dgcrec— Anceairal property, liability of. 

A pre-emption decree merely gives the decree. 
‘holder the option of acquiring certain property at 
& certain price. He is not thereby laid under any 
obligation to acquire that property Consequently 
money required to satisfy such a decree is not 
&u antpcedenb debt due from the dvcres-holder, 
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and, therefore? if tho deoree-holder ‘hypothecates 
joint an-estral property in order -to take advantage 
of the decree, the hypothecation is not binding 
-on the family property as having been made to pay 
off an antecedent debt. • | 

To give true effect to the doctrine of ‘antece- 
dency iu time, there must be real dissociation in 
fact. А OnarUx Buus о, бовінр Ram, 4 U, P. L. R. 
А.) 43 668 


Dayanandis, whether Hindus. 

A Dayanandi, that is to say, a follower of Pandit 
Dayanand Saraswati, the founder of the Arya 
Вата], isa Hindu, Pat Suras Jors KUER v.. ATTAR 
KuMazr (1942 Par 235; 8 P, L. Т. 061 550 


. Endowent Income of village credited 
to temple for 60 years but not regularly —Debutter 
property. . 

The fact that fcr the last 60 years credits, 
varying in amounts, have been made, not regularly 
every year but only in certain years, from the 
income of a village to a temple, is insufficient. to 
prove that the village is debutter property. N 
MUEUNDSINGH v, PREMDAS 258 


Manager of trust refusing to act.— 
Founder's widow taking wp management— Appoint- 
ment by widow of another manager under Will, 
validity of 
A Hindu by a Will created a trust in favour of an 

idol and appointed a manager for the purpose and 

assigned to the managers of another temple the 
right of interfering in case of a breach of trust, The 
manager appointed bythe Will did not take upon 
himself the duties of that office, whereupon the 
widow of the founder took possession of the property 
and continued to manage it till her death: during 
her lifetime, however, she executed a Will whereby 
she appointed a relative of hers to succeed. to 
the office of manager in her place, The reversioner 
of the original donor questioned: the power of 

the widow to make the appointment: . 
Held, рег Walsh, J.—The widow as the heir t 

her husband conld not create an interest beyond her 

lifetime and consequently had no right to bind a 

reversioner by appointing & manager to act after 

her death. No special rights having been bestowed 
upon her by the original deed of endowment, she 
had no such right under either Hindu Law or 
custom 

Per Piggott, J,—Though the widow, as representing ` 
ihe estate of the deceased, could make &n appoint- 
ment to inure beyond her lifetime, she had no 
right virtually to appoint herself as manager and 
then to endeavour, by means of a, testamentary 
disposition, to take effect after ‘her death, to 
continue this management in favour of relatives 
of her own. -A Goswami Рован DALJI v. Bas 

BEnaRI Lat, 20 A, L. J. 527; 4 U. P, b. В. uL 

















Gift— Widow— Alienation. . 
The proposition that under the Hindu Taw in the 
case ofa giftof immoveable property toa Hindu 
ewidow, he has no power to alienate unless such 
power is expressly conferred, is not accurate, as it 
is possible by the use of words of sufficient amplitude 
-to oduvey in the terms of the gift 18017 the. fullest 


* 
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member of the family was not made s party to the. 
‘PC HaxacHasDRA Hao v. RAMACHANDRA ‘Bao, 30 suit. О Sar Оло Jar МАТН, 9 О. L. J. 141; 4 U. 
M. L, T. 154, 26 0. W.N 7:3: 45 M. 320; a5 0. L.J. P. L. В. (4. O · 43 808 
545716 L. W. 1; 11992 M, W., N. 359; 20 A. L. J. 884 Jointfamily-—Members holding land 
48 M. L J, 78; 24 Bom. L, В. 963 . 408 in specified shares —GSpecific shares entered in Revenue 
eet : : OT Records —Separation, 
pc ns Soi nats M geri - Where one member of a Hindu family, ina suit 
so-aharers meer ad ю contest An nc ai by A Tombar “ big 
bn . TE share in the family property, admits in the plain 
"s the osse of a [ош саш, tie RON thot ne aa that the property was held by the members of the 
MATOT аге BO pareve IE Messy W n 9 family in certain specific shares, such admission, 
овзеввїоп of one co-sharer adverse to the others. C led with in the R Records that 
EMANGINI Dast v. SITAL MONDAL BOO; (Up with: ап өшту ш. Ше RoYonnd Bocorde 
the property was held in equal shares by the meme 
—— — Joint family-Alienation by father— bers of the family, is evidence of a separation having 
* Bust to set aside alienation by son—Burden оў proof— taken place between such members, and is incon- 
Refund of purchase-money— Possession, sistent with the position that the property was held 
А son іп а joint Hindu family is entitled to set bythe members of the family as co-parceners, for 
aside an alienation by his father of ancestral prop- until partition takes place the shares of the several 
erty: which has not been effected forthe payment со.ратсепегз in в joint Hinda family cannot be defined, 
of an antecedent debt or for any family necessity, й. Data Raw v. Bantv, U, C. Е L 62 148 
He is not bound to prove that the purchase-money Sale by father—Son, whether can 
. was taken by the father for immoral purposes. . pre-empt. See PRE-EMPTION 76 
: Insuch‘a саве the son can maintain a suit for Separation between sons—Arbitra. 
joint possession of the property alienated, being tion—Mother not party—Maintenance allowed to 
himself a oo-parcener in the property. L Karı mother instead of share—Mother, whether bound — 
OnARN v. JAGGU ВӘ  - Contract—Enforcement by third person deriving 
Alienation, invalid, suit to set benefit — Heir of third person, position of—Contract 
aside-—Manager, position of —Individual members, Act (1X of 1872), 8 37, 
position of—Individual members to sue only for In а joiut Hindu family consisting ofa mother, 
their own shares, her воп and a grandson by a predeceased son, the 
Although the manager of a joint Hindu family last two wishing to separate, referred the matter to 
can, in the case of an alienation of the family arbitration, and under the award whioh followed, 
property, sue to recover the entire property on divided the propersy among themselves, undertaking 
to contribute equally a certain sum for the main. 


behalf of:the family, individual members of the 
family cannot claim to do so but сап, only main- tenance of the mother The latter did not recognise 
tain.a suit in respect of their own. shares, О  thisarrangement and lived forthe rest of her life 


Mangsa Dar v. BAM Азвк, 90. L. J. 138; 4 U. P.L. with herson. On her death, the latter, as the heir 
R. id, €.) 88 8I to his mother's stridhana, sued the grandson for the 
Debt~ Legal necessity, want of,for arrears of maintenance: 
stipulated rate of tnterest—Issue, whether must be Held, (1 that the mother being entitled to а. 
raised in pleadings—Onus. third share under Hindu Law and being no party 
In a suit to enforce a debt incurred by the man-- to the arbitration, was not bound to accept the 
ager ofa joint Hindu family, if the plea of want of maintenance allotted to her: 

' necessity of the partioular rate of interest at which (2) that the mother not being privy to the 
the money was borrowed is to be taken in addition contract of arbitration could not have brought a 
to that of want of necessity tor the debt itself, it suit for the maintenance allowed to her under it; 
must be raised in the pleadings. The facts neces- (8) that, therefore, her son was debarred from • 


sary to prove legal necessity for the debt may be suing for the same under section 37 of the Contract 


entirely different from those which may be neces- Act. L Diwan Omawp v, BisgzN Das, 2 1. L. 4 19 


sary to prove the necessity for borrowing money at 
the particular rate of interest, and unless the plea -~~——=—= Separation — Proof — Intention— , 
is taken in the pleadings, the only onus which Share specified in Will, 
remains on the plaintiff is that of proving that the An uaequivocal declaration by a member of a joint 
borrowing of the money was justifiéd by legal Hinda family of his intention to be divided in 
necessity, А defendant cannot be allowed to raise atitus is sufficient to effiot а sevorance of the co- 
the plea for the first time in appeal Pat  parcenary boty without an agreement between all 
AiTHAN бори v KHAKHAB Sanu, 3 P. L T "57 the co-parcenera being required 
790 The execution of a Will by a member ofa joint 
— —~ — rc Deoree against managing member, , Hiudu family in which he speoifiea his share in the 
See EXECUTION OF DEORRE 56 joint feinily property, is sufficient to offect в . 
Manager, whether sufficient party in severance, La Jumma RAM v, MANSAR RAI 812:* 
proceeding against family m- Math—Alisnation by “Mahent—Sait te 
Where the members of & joint Hindu family are set aside—Oause of action—Property, vesting of, in 
properly and effectively represented in a suit by the idol and $n Mahant, distinction between— Different 
managing members, & Court is not bound to get causes of action — Legal necessity — Direct proof 
aside the execution proceedings, where substantial impossible — Recital in sals.deed, value of—Mahant, 
justice has bege done, merely because every. existing , whether “trustee,” 
S e. 


. 
rights of ownership inclüding the powerté alienate. 
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.' Where property is vested in a juridical person and 
auch property is transferred by a person who is only 
the representative and manager of that juridical 
person, such transfer is & direct challenge upon the 
title of the juridical person, and there is adverse 
possession to the right of that person from the date 
of the transfer, and s suit to contest such а trafs- 
fer must be brought within 12 years from that date. 
But where the property is vested in the Mahant or 
shebait, the act of alienation is not a challenge upon 
the title of the juridical person, though the property 
may be endowed property, in the sense that its 
income has to be appropriated tothe purposes of 
the endowment, and there is no adverse possession 
so long as the person making the alienation is alive, 
the possession of the alienee becomes adverse when 
a new title comes into existence which iscapable of 
maintaining a suit and which has not approved of, or 
acquiesced in, the alienation. 

Where in respect ofa deed of sale proof of neces- 
sity hus become almost impossible, the recitals in the 
deed that there was representation as to the exist- 
ence of necessity, coupled with such evidence as will 
establish that the circumstances were suh as to 
justify a reasonable belief that an enquiry would 
have confirmed the truth of the representation that 
there was necessity of which the recital is evidence, 


will be sufficient evidence to support the deed. Pat’ 


Вхлмвор Gir v, Lan Cuanp MARWARI, 3P,L.T. 62 


401 


- Minor—Alienation of minor's property 

. by de facto guardian for benefit of mmor-- Document 

' attempting to alter rule of succession, validity of— 

. Construction of document—Document disinheriting 
son, nature of— Registration Act (XVI of 1908), 
s, 17. 


tA document recited that from the date of itg 
execution the executant ceased to have any con. 
nection With one of his sons, that the latter would 
have no concern with any of the former's property, 
and that after the death of the former and his wife 
the latter would have no rightsas a sonof the 
former, and that his other sons would perform the 
funeral ceremonies : 

Held, (1) that the recital that the disinherited son 
would not have the rights of a son after the execut- 
вмів death referred to rights of a religious charactér 
and nòt io rights in the property ; 

(2) that the meaning of the document was that 
the son was to lose -all his rights in the father’s 
property from the date of the execution of the docu. 
m 


à 





ent; s 
(8) that the document was not a Will, and being 
unregistered was not admissible in eviderce - 

(4 that, apart from the question of registration, 
the document, inasmuch as it contained no menjion 
of a gift of the property heing made to any person, 
and purported to alter the rule of Hindu I aw 
regarding succession, was void. м "e 

* An alienation of the property of a Hindu minor by 
his défacto guardian found to be for the benefit of 
the miror is valid and cannot be questioned in second 
appeal. L Mapan Yat v. Гавно RAM 431 


marriage— 


a. 





rst oo girl — Guardian {от 
Paternal uncle—Mother, К 
. . е 
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Undér the Hindu Law, the mother is; after the 
father, the guardian of her minor daughter and her 
right to select a bridegroom for the girlis prior to 
that of the paternal kindred. 1. Jrwanr v. Mota 
Бам, 8 L. 29; 67 P. L. В. 1922 253 
Partitlon--Famil property — Pur- 

chaser of one item, whether can sue for partition of 

that item—General partition. 

It is not competent to а purchaser.of a particular 
item of joint family property to suefor & partition 
of that particular item, without suing for partition 
in which the whole family property would be in. 
cluded and all the nedessary parties joined, 

Where the whole of the family property has 
been conveyed to strangers whether by joint action 
between the members of the family or by separate 
actions against which no dispute is raised, a suit 
may lie by one stranger against another stranger 
for the partition of a particular item of property 
in dispute В Isurarra GANAP REGDE v, KRISHNA 
Porta SHANEKAR Exons, 24 Bow. 1, В, 428 833 
Partition sult—Grandson, whether 

necessary party—-Grandson, whether can claim 

partition. 
' Ina partition suit underthe Hindu Law grandsons 
although proper parties are not necessary parties, as 
their interests are fully represented by their father, 

In this case in an appeal against a preliminary 
decree for partition en the ground that the grandsons 
were not made parties the High Court, holding that 
this was nota fatal defect, directed the lower t'ourt 
to bring them on the reccrd and allot to them 
separate shares if they wanted. 

Obiter.—Uuder Hindu Law a grandson can claim 
partition as againsthis grandfather. Pat Dicamnar 
Manton v. DRANRAJ Manton, 3 P.L. T. 238 156 
Succession—Posthumous son, rights 

of—Alienation by widow, if binding—Analogy of 

adopted son—Analogy of family settlement, applica. 

tion of. 
' The right of succession, under Hindu Law, is a 
right which vests immediately on the death of the 
owner of the property and cannot under any circum. 
stances remain in abeyance in expectation of the 
birth of a preferable heir. To this fundamental rule 
there is an apparent exception in the case of a child 
already conceived and in the womb of its mother 
who will, on his birth, divest the estate of any per- 
son with a title inferior to his own who has taken in 
the meantime. 

The title of a posthumous son relates back to the 
time of the death ofthis father. 

The rights of an after-born sonin the case of a 
disposition of the estate by his mother before his 
birth should be determined on the analogy of his 
rights in the event of а partition befor8 his birth, 
Consequently a posthumous son would not be bound 
by an alienation by his mother of his paternal 

eestate before his birth. . 

The analogy of a family settlement being binding 
on the minors is not applicable to such a case, nor 
is that of an  adorted son's rights to question 
previous act of the adopting*widow. 

Obiter dicta —An unborn child is supposed to be 
born when itis for its benefit to be so considered 
but this fiction does nob apply when the adyantage 
acorues to third persons. · • 
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An aliénation made by the widow forlegal neces- 
sity before adoption is valid and will bind the 
adopted son; but ап alienation made without such 
necessity is good only up tothe date of adoption; 
after that date, the alienee has no power to retain 
the ‘property as against the adopted son and must 
deliver it to him. The rights of the adopted son are, 
for this purpose, deemed to spring into existence at 
the moment of his adaption and displace the rights 
of the widow; they do not await the determination of 
the widow’s estate by her death asin the case of 
reversioners. С Kusux Kumari Das: v, DASARATHI 
Вімна, 34 О, L, J. 323 f 210 
Surrender by widow ín favour of 

daughter—Insignificant portion of husband's property 

not included— Acceleration of daughter's inheritance, 

А relinquishment by a Hindu widow in favour of 
her daughter does not fail to accelerate the inherit- 
ance in favour of the latter simply because an 
insignificant portion .of the husband's property is 
not included in the gift. N Surprv. Maruti 260 

— of estate dy widow—Reservation 
of absolute estate in portion for maintenance— 

Validity of surrender. 

A surrender by a widow of her husband’s estate 
is not invalid merely because she bargains for an 
absolute estate in a portion of the estate for her 
maintenance, solong as the lands allotted to her 
for maintenance are not in excess of her require. 
ments fer maintenance and the transaction is other- 
wise fair. 

' A reservation for maintenance to be valid need 
not be only of a life-estate. WI КАнсрРРА Gouxpan 
v. MUDALI Gounpan, (1922) М. Ў, N, 269; 48 M, L J. 
36 397 








Widow-— Alienation — Alienation set 
aside—Alienee, right of, to refund of consideration 
money 
If it has been proved that a sale by a widow 

having a limited interest has benefited the estate 

by the payment of debts which were binding on 
it, although the amount paid may not amount to 
the whole of the consideration money received for 
the property sold, the Court, when it sets aside 
the sale, will direct payment to the alienee to 
the extent of the benefit received by the estate, 
and it must follow that if the consideration money 
for the sale is found intact at the death of the 
widow, the estate has benefited to that extent, so 
that if the reversioner after the widow's death 
wishes to have the sale by her set aside, he can 
only succeed if he restores the money. 6 JETHABHAI 
Dave v. GovINDRAM Јоѕні, 24 Bom L. В. 49s 658 
Alienation—Legal nétessity—Burden 








— 
of proof. 

А Hind widow cannot sell more than her own 
interest unless there is legal necessity and in case 
of a sale by the widow the onus is on the purchaser 
to prove „that the sale is for necessity. £5 Monau- 
sinc Омер Ramon v. DALPATSING KANBAJI, 24 Bow. 
L. R. 289; 46 B, 768 235 
Maintenance—Liability of pur- 

chaser of deceased husband's property. 

Where a Hindu widow is entitled to recbive main- 
tenance out of the estate of her deceased husband; 
the paraon who has succeeded to the estate cannot, 
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the way of parting with the estate or changing its 
form, get rid of the liability which has come to him 
along with the advantage derived from his survivor- 
ship, and а transferee taking from him with reason 
to suppose that the transaction is one originating 
notin an honest desire to pay off debts, or satisfy 
flaims for which the estate is justly liable, and 
-which it cannot otherwise well meet but in a design 
to shuffle off a moral and legal liability would, ag 
sharing in the proposed fraud, be prevented from 
gaining by it, but if, though he knows of the widow's 
existence and her claim, he buys upon a rational and‘ 
honest opinion that the sale is one that can be effect. 
ed without any furtherance of wrong, he has, as 
against the widow, acquired a title free from the 
claim which still subsists in full force as against 
the recipient of the purchase-money. L. Buacar 
Ran v. Ѕанів Devi, 8 L. 55; 21 P. W. R. .922 848 
Widow, usufructuary mortgage by— 
Property let out to tenants - Death of widow—Rents, 
unrealised, by the mortgagee ~ Accretions—Presumpe« 
tion -— Construction of document — Mortgage-deed, 
interpretation of —Hindu widow — Mortgage with 
personal liability— Liability, whether enforceable 
after her death—Transfer of Property Act (IV of 

1882), s 68 га), . 

The presumption whether a Hindu widow dealt 
with the income of her deceased husband's estate 
as to make it an accretion to the corpus or not, 
must depend upon the circumstances of every case 

Where a Hindu widow creates a usufruciunry 
mortgage of any property let out to tenants, rents 
actually fallen dueat her death, though remaining 





‘unrealised by the mortgagees, cannot ba treated 


as accretions to her husband’s estate as in the real 
sense those rents--being transferred to the mort. 
gagees must be considered to have been already 
spent by the widow, thus leaving по doubt as to her 
intention to treat them as personal property. 
- Apart from any question of Hindu Law the 
morigagees, in such a case, being really the land. 
lords up to the date of the widow’s death, rents 
fallen due during that period must be held to be 
due to them and not to their successors whoever 
they may be, 
Where а Hindu widow executes a mortgage of 
property belonging to her husband bat declares 
that the mortgagee would, if and whenever deprived 
of the same, be entitled to recover the mortgage. 
money from her personal property, the words are 
wide enough to include the enforcement of the 
personal liability even after her death. In a olear 
contract of this nature it is not necessary to inter. 
pret it in the light of the law uf mortgages, although 
that law itself, as laid down in section 68 (a) of 
the Transfer of Property Act, would support this 
view. O OuBASNU LaL v. Ras Koar, 90 LJ, 24 
н 16 


Hindu reversioner, whether а person 
Ладу interested in makings payment to save 


property from sale under the Bengal Pubtié 
Demands *Hecovery Act (ЙІ of 1918). See 
Contract Аст, в. 76 40 
Hindu widow -—Alingtion without legal 


necessity—Alienee building on . land alienated, 

- position of —Transfer of Property .Act (IV of 1882), 

з, 51, application of, 
e 


* 
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w. A mortgagee of а piece of land from a Hindu 
widow who advances the loan  withont making 
preper enquiries about there being any legal 
necessity for the same, and builds a house upon 
-the land, cannot, when the mortgage is declared 
invalid, claim the cost of the house inasmuch as 
‚һе did not act in good faith, but he may be allowefi 
to take away his materials. A Hans Ras v. SOMNI, 
"20 A. L. J, 024, 4 U, P.L R (Az) 118 314 


Conversion—Re-marriage—Forfeiture of lije- 





estate. . 
A Hindu widow’s right to succession is based 


‘on the ground that she is half of the body ofher 
deceased husband and that she is capable of con- 
ferring spiritual benefits on him, When she re- 
marries she ceases to be half of the body of her 
ate husband or to be able to confer spiritual 
benefits on him and she becomes the wife and 
half.of the body of her new husband. The reason, 
therefore, for her keeping the estate of her deceased 
‘husband disappears Pat Sogras Jore KUxR v. 
'ATTAR Kumari, (1922) Par, 286; 8 P. L T SO 


Hindu Widows’ Re-marrlage Act 
(XV of 1856), 8» 2, whether includes Hindu 
widows after conversion. Б 
A Hindu widow after conversion and subsequent 

re.marriage forfeits her rights to her husband's 

property, . i 
Sestion 2 of the Hindu Widows’ Re-marriage Act 

(XV of 1856 includes all persons who being Hindus 

‘become widows.. : " | 
The Hindu Widows' Re-marriage Act applies even 

to those sects of Hindus, in which widow re-marriage 

is recognised. Ihe Act validates the marriage of 

a Hindu widow and still deprives her of her prop- 

eren in the case of those olasses of Hindus 

amongst whom widow re-marriage is recognised, 

a widow would lose her rights to her husband's 

property, unless it is established affirmatively, that 

by custom the recongition of re-marriage carries 
with it the right to tetain the deceased husband’s 
estate. Pat Sugas Jore KuzR v. Arran KUMARI, 

(922) Рат. 285; ЗР. L. T. 551 Е 55 

Hindu Will—Construction— Provision for worship 


of family idols—No gift to idols—Shebaitship— e 


Destination of property—Res judicata. 
The Will of a Hindu testatrix was addressed to 


sher grandson and directed that out of the incomeof , 


in specific property, he should perform the 
жынса of the family idole and that the balance of 
the income should be divided between the Tepresen- 
tatives of the three branches of her, own family, 
There was no provision for the worship .of the idols 
after the death of the grandson. On the death of 
the grandson, administration proceedings word 
taken and it was decided that out of the produog .of 
* the houses belonging to the estate of the testhgrix, 
i worship of the idols should be performed and 
that the Surplus shoùld be paid equally *to the three 
branches of the family. This was adopted in a 
decree of 1888 to which the respondents’ branch was 
arby:' AES 

ч Seld, (1) that there was no gift 


of the whole prop- 
erty to the idols; > o , 


: INDIAN OASES.. 


(1929. 
Hindu WIlI—conold, ` 


е 
(2) that no heritable shebaiship was established; 
3) that the representatives of the three benefici- 
aries under the Will were entitled to the residue арво» 
lutely and in equal shares: 

14 that the gift being a private trust section 92 of 
Civil Procedure оде did not apply and, Бћегеѓоге, Ње 
establishment of a scheme for ita administration was 
inappropriate ; and 

‹5 that the order' in the administration suit was 
binding on all the parties and operated as res judicata, 
P С Goran LAL бетт v. PURNA OnANDRA Basak, 
20 A. L. J. 625. 43 М, L. J. 116; 36 C. L. J. 67; 49 C. 
469; 24 Bom. L. R. 937 * ni 581 


Imperfect partition—o. P. Tenancy Act 
(XI of '808), ss. 40, 47-—-Transjers of holding less 
than Rs.'0) in value — Registration — Transfer, 
whether vitiated by jraud—RHemedy to set aside 

` transfer 
When two co-proprietors of в village divide up 
the sir land between them, to hold portions of it 
separately, they make an imporfect partition of 
that village, each has a separate patti comprising 
the sir land he holds in severalty, and the whole of 
the rest of the village forms what is called a shamilat 
atti. 

Р The mention in section 47 of Act XI of 1898 (О. P. 

Tenancy Act of the provisions of section 4^ inclu. 

des the provisions of both sub-seotions (8) and б) of 

that section and does not refer to those of sub- 
section :8' only and that section 47 applies to trane- 
fers in which the consideration is above Hs  '00, 
ag well ав фо those of less value provided no question 
of fraud arises, which will vitiate any transaction of 
itself. : 

The proper remedy of a landlord to set aside 

a transfer of an occupancy land by a tenant, not 

vitiated by fraud, is by an application by him under 

section 47 of the Tenancy Act and not by a civil 

suit. M Сномел Prasad v, PHULWA 121 


Income Tax Act (VII of 1918), s. 8— 
“House property,’ meaning of—Interpretation of 
fiscal and taxing Statutes— Occupation of house 
rent-free, whether “income.” 

The business premises, built by a Company for 
their own use as а shop, godown and office and 
occupied by themselves for carrying on their 
business there, are not assessable as. “house prop- 
erty” under section 8 of the Income Tax Aot (VII 
of 1918, 

Per Robinson, С J.—The expression “house prop- 
erty” conveys the idea of buildings used for. 
residential purposes. The word “house” Goes not 
mean any building erected for the use of man and, 
therefore, does not include all buildings of any 
description. bd 

It is for the Crown to show that business premises ` 
fall within the expression “house property” The 
Cyown seeking to recover the tax, must bring the 
subject within the letter of the law, otherwise the 
subject is free, however much within the spirit of 
the law the сазе might appear to be There can be. 
no equitable construction admissible in a fiscal 
Statute. thd benefit of the doubt is the right of the 
gubject.e ° А 

Obiter.—The occupation of a house-rent-frge is. 
not income, E ‘ 
e 


1 iW ' 
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. 

Per Maung Kin, J.—The ordinary meaning of the 
word "house" isa building used for human babi- 
tation oras the dwelling place of numan beings 
and- when it is used with other words, as in “‘coffee- 
house,” “play-houze,” .“ware-house,” the previous 
word is regarded ав һе" defining prefix indiciting 
a meaning different to the ordinary meaning of the 
general word “house”, The word must, therefore, 
be construed as a dwelling house unless, reading the 
Statute ав a whole, the context directs a departure 
from that meaning. 

In Statutes of taxation the imposition of a duty 
must be in plain terms. Sucha Statute must be 
construed strictly and the onus lies upon the rown 
to show that the person whom it is sought to tax 
falls clearly within its operation 
. If the person sought to be taxed comes · within 
the letter of the law he must be taxed, however 
great the hardship may appear ta the judicial mind 
to be, Onthe other hand, if the Crown seeking 
to recover the tax, cannot bring the subject within 
the letter of the law, the subject is free, however 
‘apparently within the spirit of the law the case 
might otherwise appear tobe In other words, if 
there be admissible, in any Statute, what is called 
an equitable construction, certainly such а -соп- 
struction is not admissible in a taxing Statute, 
wherd simply the words of the Statute must bé 
adheied to. 
` The benefit of the doubt is' the right of the 
subject. L В Messrs. Bowe & Co v, SECRETARY OF 
‘Stare, U L B R 2.9 |. 781 

ss. 3 32, 33, 34 —Agent, who may 
be— Agent must be in receipt of income —Indian 

Company, whether an agent of its share-holders 

resident outside ‘British India. 

Six persons, residing out of British India, were 
' Share-holders in an Indian Company, the income of 
which arose and acorued in Hritish India. ‘lhe pro. 
fits due tothose six share-holders were sent out to 
‘them by the Company,which on being assessed on the 
income of those six share-holders as the agent of the 
- non-resident persons, objected that it could not be 
80 assessed : 

Held, per Woodroffe and Greaves, JJ. (Ghose, J, 
‘dissenting that, under the circumstances of the 
case, the Uompany was neither an agent for, nor ih 





‘receipt of income on behalf of, the six non-resident® expired L Feroz v GHULAM SARWAR 


share-holders. 

Sections - and 3+ of the Income Tax Act (VII of 
1918 should be read together and not disjointly ‘The 
latter section merely detines who may be included ав 
an agent under the former section 

To render an agent liable for Income-tax for a 
. person residing out of British India whether section 
.81 or adotion 34 be looked at, in either case the 
former must bein receipt of income on behalf of the 
latter within the terms of section 31. 

Per Ghose, J —A. Company incorporated accordmg 
to law, is an artificial legal person having an exist. 
ence separate from its согрогабогз There is, there- 
fore, no legal impediment toa Jompany being agent 
for any of its share-hfldera, ‘Lhe relat.qn, however, 
of share-holder aud Jompauy is пов іп itself the 
xelation of principal and agent. . 

* The agens of & non-resident persoa need not ba in 
peosipt of income om béhalf of such person. Т 


* 
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mere fact of agency is sufficient to make him liable 
to be assessed in respect of the income of the 
principal Я А 

Section 34 gives merely an extension of the megn- 
ing of the term "agent" as inoluding persons who are 
treated as such and who may be assessed under 

section + (1 although such persons are not really 
agents, section 44 should be read in connection with 
the preceding section rather than with section 81. 
Section 34 refers to cases where the non-resident 
person has no agent in British India appointed by 
himself and, therefore, it becomes necessary to find 
a person who should be “deemed to be an agent” 
only for the purpose ofthe ncome Tax Act. 

Section 34, Income Tax Act, was enacted for 
the purpose of assessing the income of non resident 
persons when they have not appointed agents resid- 
ing in British India who might be assessed under 
section 3, 1). © IurERiaL Товассо Co. or INDIÀ 
LTD. 0. SECRETARY OF STATE FOR INDIA, 26 О, У М. 
142; 41 О. 721 902 
== S. £ | (1) —Вивіпеѕѕ of Company — Buying 

and selling land—Question of fact— Decision of 

Revenue Authorities final —Reference—Jurisdiction 

of High Court, ` 

The question whether, 
income-tax, the main object of a Company 
is the purchase and sale of land, or whether 
the reul object is the development of land and 
the sale of land is only a subsidiary. object. in short, 
the question, whether the business of a Company 
is the buying and selling of land, is a simple 
question of fact, on which the decision of the 
Revenue Authorities is final, and the High Court 
Љав no power to decide whether their findings of 
fact are incorrect, since they do not involve any 
question regarding the interpretation of any of 
the provisions of the Income Tax Aot. L В Auroxzn 
Lanv Co. Lrp. v. SECRETARY OF STATE FOR INDIA, 11 

L. B. R. 809 з 
Indian Soldier's (Litigation) Ас 

UX of 1918), =. [1—Limiation Act (IX of 

1918), s €. , 

In order to obtain the benefit of the provisions of 
section (1 of Aot IX of 918, the person claiming the 
benefit must show that he was absent serving under 
war conditions before the limitatión to institute ы 

» 3 
Injunction- Discretion —Duty of Court—Injury 
to defendant. 

In dealing with suits for injunction the Court has 
to consider in each case not merely whether the 
plaintifs legal right has been infringed or even 
materially infringed, but also whether, under all 
the circumstances of the case, he ought to be granted 
an injunction as the proper and appropriate remedy 

efor such infringement, 

Where a suit for injunction is prompted by a 
desire to cause injury to the defendant, the Court 
wil refuse to grant an injunctions L КАМ CHANDRA ° 
№. RAGHBIR GrNaH, 4 U. P. t, R, L.: 69 
Instaiment decree——Failue tà pay one 

instabment —Subsequent instalments paid — Payment, 

appropriation of —Court, duty of. 

Where a decree directs payment ofa certain sum 
of money by instalments, itis the duty of the Court, 
whon instalnfonts are paid, to appropriate them 





for purposes of the 
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to . the earliest instalment unpaid. The debtor 
cannot allow such earlier instalment to remain 
unpaid, unless ab the time he makes the payment, 
the instalment was already barred by limitation. B 
HANMANT TIMAJI DESAI v, BAGHAYENDRARAO GURURAO 
Dzsar, 2+ Bom. L. R. 410 
Interest— Penal character —Competency of a Court? 
to grant relief, 
A Courtis competent to grant relief whenever the 
rate of interest appears to be ofa penal character, 
$. е., во unconscionable and extravagant that no 


Oourt shall allow it, 


In this case a stipulation of 25 per cent. compound 
interest on a seed-grain debt, which was to run for 
16 years, was considered unconscionable and 38 per 
cent, simple interest was allowed instead. М 
HooKAMCHAND v NIDHANSING 245 
Interlocutory order—<Appeal -Jurisdic- 

tion, defect of—Failure of  justice—Revision— 

Decrees, preliminary and final—Appeal from 

preliminary decree only not maintainable. 

No appeal lies from an interlocutory order, and if 
an Appellate Court entertains an appeal from such 
an order it acts without jurisdiction and any order 
passed by it is bad 

The High Court is “not bound to'interfere on the 
revision side even when there is a defect of joris- 
diction unless failure of Justice has directly resulted 
from such a defect, 

After a final decree has been made, whether or 
not an appeal has been preferred against the ргө. 
liminary décree, it is the duty of the party aggrieved 
by the final decree to prefer an’appeal against the 
final decree and an appeal, therefore, against the 
preliminary decree, without challenging the final 
decree cannot be entertained. L Ganpa Вам v 
Sunpak Lat, ” L, I. J, 673 2 
Interpretation of Statutes —Hardship. 

Itis a well.esta^lished rule that Courts ought not 
to be influenced by any, notion of hardship in 
exceptional or individual cases in interpreting a 
Statute. © Imperran Товассо Co or Inpra LTD v, 
Secretary OF STATE FoR INDIA, 26 C. W. N. 745: 
49 ©. 721 
Joint owner effecting in good faith valuable 

, improvements upon common property — Equitable 

"consideration upon partition. 

If a joint owner has in good faith effected valuable 
improvements upon the common property at his 
own expense, equity takes that fact into considera- 
tion upon a partition and in some suitable way 
makes an allowance to him therefor, in addition to 
his rateable share of the poe C JAGGANNATH 
A v, OHANDNI BIBI, 34 О.р. J. 482; 26 С. ‘Si 


Joint trial—Plea of accused in defence, effect 
343 


of. See EVIDENCE ACT , 
Judgment ‘based upon compromise, value of, 
See PUNJAB PERE-EMPTION ACT, S. 7 .*71 

JdurisdictiOrrof Civil Courts, wher ousted. n 

In casgs where the action of the Revanue Authori- 
ties is wholly unauthorised, section 87 of the Public 
-Demands Recovery Act, 1918, does not dust the 
Jurisdiction of the Civil* Court to make a declaration, 
to issue an irijunction or otherwise to grant adequate 
relief. @ PRATAP CHANDRA Jana т, SECRETARY oF 
-Bratek For INDIA, 85 C. L, J. 804 375 


оў. 


Khot! Settlement Act (I of 1880); 
S. 2i —Entry im Settlement Register, whether final 
—Decision of Recording Officer, binding effect of — 
“Such decision or entry,” meaning of. 

Itis nowhere provided in the Khoti Settlement Act, 
1830, that the mere өцігу in the Settlement Register 
of the name of a particular parson as the occupant of 
a Survey Number is either’ final and conolusive, tor 
that it is binding upon all parties concerned unless 
and until it is reversed or modified by a deoree of 
the Civil Court. 

Under section 21 of that Act, it is the decision of 
the Recording Officer which i is made binding, and not 
a mere entry of a person’ в name inthe Settlement 
Register 

The expression “such decision or entry” in section 
21 of the Act means, such decision or the entry 
which is the result of such decision B RAJARAM 
SITARAM V, JAGANNATH GOVINDRAO YESHWANTRAO, 
24 Bom. І, R. 328 322 


Land acquisition- Principle of assessing 
compensation—Potential value - Operative effect of 
special adaptability or fulure utility —Test. 
Tribunals assessing compensatiou must take into 

account, not.only the present purpose for which the 

land is acquired, but also any other more beneficial 
purpose to which in the course of events it might, 
within a reasonable period, be applied, justas an 

owner might do if he were bargaining with a 

purchaser in the market. 

The operative effect of special adaptability or 
future utility must be estimated, not by idle specu. 
lation and impractioal imagination, but by prudent 
business considerations such as would weigh with 
an intending purchaser at the imaginary market 
which would have ruled, kad the land been exposed 
for sale when it was subjected to compulsory 
acquisition, , 

Too much importance must not be attached to 
evidence of offers in ascertaining the market value 
„of land; but the position is different where the 
question is, whether there is а market at all for a 
tract of land for use for a special purpose, 

Per Buckland, J.—In assessing the compensation 
payable enquiry should be made as to what is the 
market value of the land when laid out in the most 
lucrative and advantageous way іп which the owner 
could dispose of it. Whether or not the particular 

e w&y in which itis claimed that the land if so laid 
out could be disposed to the best advantage to the 

‘owner is one appropriate to prevailing conditions is 

з question of fact to be decided according to the 

circumstances of each case © Мон: Moan 

BANERJEE У. SECRETARY OP STATE FOR INDIA, 25 О. 

LW. М. 1002; 819. L. J. 188 25 


‘Land Acquisition Act (I of 1894), 
ss. 18, 25, 24 (D —Hindu widow—Claim 
for compensation at certain rate—Reverstoners, 
whether can claim at higher rate—Land, inicie 
*tf—"Applicant, meaning of. 

Although under section 25 of the Land Acquisition 
Act claimants and their legal representatives are 
estopped from getting more from the fudge than 
what they claimed before the “Collector, the rever. 
sioness of a Hindu widow, nob being the legal repre- 
sentatives of the widow, are not bonad by her acts: 
on any prinoiple of estoppel and can eleim орана: 
gion at а highgr rate, - p ` 
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. The pfirpose for -which,land has been acquired 
isan element for consideration sin estimating its 
value, though under section 24 (1) the, Court is 
precluded from considering the increase of its 
value likely to arise from the uge to which it will 
be put., oe . 
, The word "applicant" in* section 23.is used to 
describe the person who puts in a written applioa- 
tion under section 18 for having hfs, objection to 
the Collector's award referred for determination by a 
Civil Court. He is not necessarily identical with 
the person who makes aclaim after notice under 
section 9. Wi Garrisent Pepa Goparya v. DEPUTY 
Ооһьһистов or Tena, +6 L. 9:866; 42-M.L.J 29%; 
(1922) M. W. N. 158; 45 M; 421 146 


S. S2—"Invesiment in the purchase of 
other lands," whether includes ereotion of buildings. 
Having regard to the definition of the expression 

“land,” the words “invested in the purchase of other 
lands" in section 32 of the Land Acquisition Act as 
amended’ by the Calcutta Improvement Truss Act 
ibelude the. erection’ of buildings upon the land. 
, Where, therefore, a debutter property is acquired 
by the Caloutta’ Improvement Trust, the amount 
of compensation for that property must be paid over 
to the’ trustees if the’ President of the Trust is 
satisfied that the money would be invested by the 
trustees in the erection of buildings. © САМЕКОВ 
МАттлок, In re, 25 C.W. N. 597 18 


LÁ 8, S0 — No further appeal to Privy Council 
from award-——'" Award," meaning of —Dispute among 
persons interested im compensation money: is not 
part of award—Decision of such dispute appealable 
to Privy, Council, ў 
Underthe Land Acquisition Act there are two 

perfectly separate and distinot forms of procedure, 
contemplated. The first is that necessary for fixing: 
the amount ef the compensation and this is desoribed~ 
as being an award. 

When once the award as to the amount has become 
final, all questions as to fixing of compensation are, 
then atan end ; the duty of the Collector in case of 
‘dispute as to the relative rights of the persons 
together entitled to the money is to place the money 
under the control of the Uourt, and the parties then 
Gan proceed io. litigate in the ordinary way to 
determine what their right and title to the property 
may be. i : 

The award as. constituted . by Statuce is nothing- 
Put an award which states the ares of she land, the 
compensation to be allowed and the apportionment 
&mong the persons interested in the land of whose 
claims the Collector has information, meaning 

thereby people whose interests are not in dispute, 
fut from the , moment when the sum has been 
deposited in Sourt under section 81 2 , the functions 
of the award have ceased ; and all that is left, is a, 
dispute between interested people аз to the extent of. 
their interests. Such dispute forms no part of the, 
gward, и : ~o 
» From an award under the Land Acquisition Act 
an appeal lies to the High Court and there is no’ 
further. appeal-to the PriVy Council, Bute dispute 
аз to the relative rights of the persons intezested ine 
the compensation money, fixed. by the award, forms. 
no part‘of the award and the right of appeal to the- 
Ф 
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Privy. Council from a decision. of, such. + dispute, is, 
nob taken away. С. Влмлснлмрва. RAO. Va 
RAMACHANDBA Rao, 30 M. L. T. 164; 26 0.,W. N, 7134 
46 M. 320;:35 О. L. J. 545; 16 D, W. 1; (1922) M: Ws 
N. 869.20 A. L, J. 684; 43 M. L, J. 78; 24 Bow. L.. By 


968 ‚ке mob „40B 
Landlord and tenattť—Adverse ‘poaseition 
natwre of. eode a tide 


In a case between landlord: and tenant, to render 
the possession of the latter adverse to the former, 
such possession must be actual, visible, exclusive, 


hostile and continued during the time necessüry to ' 


create a bar under the Statute of Limitation,’ because 
the tenant’s possession of land can commence to be 
adverse only when the title ‘adverse to the landlord 
isasserted, or the landlord becomes aware of the 
énoroadhment.  Joaenprd NATH Sawa v. JAGA. 
DINDBA Матн Roy, 34 О, L. J. 183 ' 170 


бе 





Biswi mortgage—Right of redemption, eatinc- 

tion of. * 

Where land’ held by a tenant is mortgaged to 
him by the proprietor in consideration of а sum 
of money, ib is nob unusual for the ténant to 
appropriate a portion of the rent, for which he 
was originally liable, towards interest due on his 
loan and to pay the balance to the mortgagor, Biswi 
i8 the name usually given in Eastern Oudh to such 
mortgages of land in sub-tenure, The sum represent- 
ing the’ difference between the full rent and the 
interest of the money advanced, which is still pay- 
&ble to thé mortgagor landlord, is called paramsana. 

The extingtion of the right of redemption of & 
mortgage of this kind does not destroy the right of 
the mortgagor or of his successor ѓо claim the 
paramsana as rent, because the paramsana does 
not fall within the rights to which the mortgagee 
is entitled [t is payable to the mortgagor irres- 
pective of the mortgage on account of the extra 
profits which the mortgagee derives from the 
occupation of the mortgaged property. A decree 
for arrears of this .paramsana can be executed 
against the mortgagee tenant even after the land- 
lord has lost the right to redeem the mortgage 
itself. O Sar Юко v, Jar МАТН, У О. L, J, (40: 
4 U. Р.І. В (J. О.) 43 808 





tenancy essential, . 

Once the relationship of landlord and tenant has 
been established, the tenant must surrender posses- 
sion before he can set up a oleim to be the real 
doer. L ALLAH BAKBSH v, Lan Kuan, 2 1, L, Je 
662 26 





Excess rent for excess area, вий for— 
Finding essential for disposal of suit — Bengal 
Tenancy Act (VIII of 1886), s.62—Final Court of 
fact, duty of - Findings-of fact to be clearly expressed 

‚ —Appeal, second, С 
In a suit for excess rent for excess area in respect: 
*of в tenhaoy the finding that there,is nothing to 


show.th&t at theinception of the tenancy rent was ° ° | 


settled: ог that it evas understood that rent should 

be settled by assessment on area, is not sufficient 

for the disposal of the controversy between the 

parties. The landlord’s case does not depend on his 

being able to, prove, what had, happened at ther 

iuception of the tqnanoy,..-If the landlord oan show, 
. e * 


Denial of landlord's title-—Surrender of * 


- £658 


Landlord and tenant—céntd. 


` 


that since the creation of the tenancy rent had been 
assessed, and that when rent was.last assessed the 
assessment was on the basis of а certain area and 
that the defendants are in possession of land on 
which no rent. was assessed at the time, then the 
landlord is entitled to increase of rent. The Court 
should come to a finding whether or not there hgs 
ever been assessment of rent on the basis of area 
and, ifso, whether that area is less than the Jand 
found to be held by the tenant at the time of the 
guib, 

` Itia the duty of a Judge when sitting as a final 
Court of fact to state clearly in his judgment what 
his findings are; the High Court sitting in second 
appeal cannot deduce from casual statements in 
the judgment, findings of fact which are not clearly 
expressed, © JOGENDRA Kisyore Roy CnHoupHURX 
о. SHEIKH ÁKTAB 9 


— —— Bengal Tenancy Act (VIII of 1885), ss. 7, 
105, 1054, 106, 1094— Fair and equitable rent, 
proceedings for settlement of — Questions as to extent 
of area, and liability to enhancement of rent also 
decided— Appeal, second, to High Court, competency 
of. 
1f in any proceeding under section .105 of the 

Bengal Tenancy Aot questions as to the extent of 

area and liability to enhancement of rent have 

been investigated and determined, the order of 
the Settlement Officer, though in form an order 
which settles a fair and equitable rent, does in sub- 
stance embody a decision of a question within the 
scope of section 105A and, consequently, of section 

106, Such a decision is not one morely settling a 

rent within the meaning of section 109A and is 

consequently liable to be challenged by way of 
second appeal to the High Court, 

Where the landlord seeks to have the rent ofa 
ienure-holder enhanced under section 7 of the 
‘Bengal Tenancy Aot, the first point for investiga- 
tion is whether the rent is liable to enhancement. 
When this has been made out, the next point for 
determination is, whether there is a customary rate 
payable by persons holding similar tenures in the 
‘vicinity. Itis only when this has been answered 
in the negative that the rent can be enhanced up to 


, Such limit as the Court thinks fair and equitable. 


QC MIDNAPORE ZAMINDARY Oo, LTD. т, SRIDHAR 
‘Manara, 86 0, L J. 96 775 


Grant of waste land—2Non-payment of rent 
. until land is cultivated not illegal— Immediate 
payment of rent not necessary to create tenancy 
‹ Bengal Tenancy Act (VIII of 1885). 
- There is.nothing in the Bengal Tenancy Act 
which prevents the granting of wasteland to a 
tenant with a stipulation that no rent shall be 
‘payable.until the landis brought under cultivation. 
Immediate payment ef rent is not an esseatial 





factor in the creation of a tenancy, Pat Quarren А 


. KUMARI Dest c, PRATAPDRUJ SINGH * 
Ф æ 





Kabuliyat, construction *of — Stipulation 

muficing tenant liable for rentin cas& of encroachments 

. —Landlord, whether precluded from suing for 
ejectment, * 

| Where a kabuliyat contains a clause that if upon 

æ survey. made by.the landlord it is discovered 

that the tenant is in possession of an area of land 

* e. . 


: fNDIAN GASES, 


[1922 
Landlord and íenant-ocontd. 


in addition to that comprised in the kapuliyat, the 
tenant shall be Nable to pay additional’ rent, the 
intention is not that the tenant is at liberty to 
annex adjoining land of the landlord, and thereby 
to create a tenancy in his favour in respect of 
such land even against the wish of the landlord, 
the object of the clause is to make the ténant 
liable to pay additional rent for the additional area 
if the landlord so desires. The landlord can still 
elect to treat him ав а trespasser and sue him in 
ejectment. С Авро, Hossain v. AFSARUDDIN, 24 
0. L. J. 481 639 


=e Rent, suspension of--Lessee in possession of 
portion of jote—Settlement taken of remaining 
portion knowing same to бе in wrongful posseasion 
of third party—Lessor, failure of, to: deliver 
possession of access portion, effect of. 

Where a lessor eviots a lessee from a part of 
the land demised, the entire rent is suspended, But 
where the lessee, being already in possession of a 
part, takes a settlement of an entire jote, knowing 
the excess portion to be in the wrongful posses- 
sion of a third party, and the lessor never puts 
any obstruction in the way of the le:see's recover- 
ing possession and theré is no question of mala fides 
on the part of the lessor, the entire rent should not 
be suspended and the lessee is liable to pay 
proportionate rent in respect of the land in his 
possession. С NARENDRA Onanpra  LAHIBY v. 
MaNINDRA Cranpra Naxpr 26 0. W. N. 826 BOO 
Tenant sub-letting ‘in contravention of 

agreement—Tenancy, termination of, by notice— 

Sub-tenant, status of —Bombay Rent (War Restric- 

tions) Act (II of 1918), s. 8—~“Tenant,” whether 

includes “‘sub-tenant ” 

Where tenant, contrary to the terms of his 
lease, sub-lets the premises, andthe landlord by 
notice terminates the tenancy, the sub-lessee is a 
tenant on sufferance thereafter, and is liable to 
ejectment at the instance of the landlord.  . 

The term “tenant” in section 9 of the Bombay. 
Rent (War Restrictions) Act does not include a 
sub-tenant. В SUGANCHAND SAvAICHAND v, MOTILAL 
DURGAPRASAD, 24 Boy, L. В 164 I 


Zamindar, power of, to inter pose intermediate 
holder between himself and his tenant—Power of 
intermediate holder to realise rent from the tenant, 

A Zemindar or tennre-holder who has carved out 
& tenure or under-tenure, as the case may be, ig 
competent to interpose between himself and hig 
tenant, an intermediate holder who may realise 
the rent payable to himself by his original tenant, 

A landlosd who has created в tenancy is still 
competent to carve ont another tenancy from the 
interest he has reserved and interpose the ‘same 
between himself and his first tenant, subject to the 
qualification that he cannot thereby prejudice’ the 
position of the first tenant, take away or destroy 
the value or affeot of the prior'interest* transferred, 
or, limit ita extent or restrain its operation. Я 

The defendants had been tenants under S. fora 
long series Of yearsin regpect of a maurasi mokas 
rari holding. While thus in occupation as tenant, 
S. granted to the plaintiff a maurasi mokarari lease 
of a largo tract of land inclusive of the defendant's 
holding ; ^ 

в 
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Held, that the plaintiff was entitled to recover 
"from the defendants the rent ofthe holding which 
would have been otherwise payable by them to S. 
с Jogan Muru BnHUTRA v. BHUPENDRA Naru Basu, 
84 О, L. J. 79; 49 О. 495 108 


Zemindar's right to create intermediate 
tenure between zemindary and putni, А 
There is nothing to prevent a zemindar from creat. 
ing a tenure between the zemindary and a putni 
which has already been created under it. С 
NILAMBAR GHOSH v, Mig MonasawNUDDIN, 34 C. L. 1. 
7 . 


105 


Lease, construction of—Lease granted for fixed term 
to lessee and his sons, grandsons and lineage—Lessee 
dying belore fimed term—Collaterals, whether can 
succeed 
A lease was granted of certain promises for forty 

years to the lessee and his sons, grandsons and 
lineage. On the death of the lessee before tha 
expiry of the period, the lessor sued to recover the 
premises, The lessee's sister's sons resisted the 
claim. The lessor contended that the lease was 
only to the lessee and his wife and his direct des- 
cendants and that the collaterals were excluded : 

‚ Held, on the construction of the lease, that it was 
в leage to the lessee for forty years without any 
limitation and that, therefore, the plaintiff was not 
entitled to possession. В CHANDMAL KESARMARL v. 
VisHVANATH Batvant Бономі, 24 Boa. L. В. 300 

Y 230 
construction of—Lessee’s right to build— 

Boundaries well-defined in the lease—Area in 

lessee's possession less than that stated in the lease — 

Encroachment, whether permissible. 

The portion of a lease which governed the lessee's 
right to build was as follows :—"You shall not be 
competent .to make big excavations but you shall 
be competent to construct pucca wall, pucca privy 
and pucca plinth of the tin ghur ": 

Held, that reading the clause as a whole, it was 
the intention of the parties that the lessee's right 
to erect permanent structures should be limited to 
those specified in the condition, and that the 
condition amounted to a prohibition to build any 
other structures than those expressly mentioned. 

The fact that the amount of land of which a lessee 
was given possession is less than the area stated 
in the lease, would give the lessee no right of 
encroachment beyond the well-defined boundaries 
given in the lease, C DiwawATH Das v, GOPAL 
Онлхрва Das Ы 90 
Legal Practitioners Act (XVIII of 

1879),.S. ІЗ (Db) (f) -Letter written by 

Legal Practitioner charging Judicial Officer with 

racial antipathy — Misconduct — Other reasonable 
+» CHUB, 

. A Legal Practitioner wrote n letter to a Judicial 
„ Officer imputing feelings of racial antipathy to the 

latter and charging him with allowing such feelings 

to influence him in passing contrary orders against 
the Legal Practitioner in cases in which he appeared: 

Held, that the letter did not fall within tHe 
purview of clause (b) of seotion 18 of the Legal 
Practitioners, Act, inasmuch as it was not written 
by the Legal Practitioner in the discharge of his 
professional duty, buf that it certainly fell within 
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the purview of clause (f) of that section. Le FARHAR- 
UD-DIN, PLEADER, In the matter of, 23 On. L J. 404 
504 

S. ІФ, interpretation of—Jurisdiction to 
gpiertain proceedings against legal practitioner— 

Enquiry before institution of proceedings—Formula 

tion of charge. 

Section 14 of the Legal Practitioners Act ems 
powers any Court in which a Pleader practises to 
consider a charge of misconduct made against him 
in such Court, and the section does not limit the 
consideration of the charge to the Court in which 
the misconduct is allegedto have been committed. 

Per  Mookerjee, J.—Seotion 14 of the Legal 
Practitioners Act does not specify the nature of 
the materials npon which the Court concerned may 
take action. There must, however, be enquiry 
supported by legal evidenoe, if proceedings are 
instituted, 

In proceedings under section 14 of the Legal 
Practitioners Act it is essential that the charge 





‘must be formulated with precision so as to enable 


the legal practitioner concerned to meet the 
allegations against him. © RABINDRA CHANDRA 
CHATTERJEE, In re, 35 О. L. J. 520 985 


S. 28, application of—Suit by Pleader for 
fee based upon agreement —Fee, amount of, not fined, 
Where a suit bya Pleader for fees against his 

client is based on an agreement he cannot succeed 

unless the agreement is both in writing signed by 
the party to be charged and filed as provided in 
section 28 of the Legal Practitionera Act, Conse. 
quently, no suit upon an oral agreement can succeed 
by virtue of the provisions of section 28, С 
BzoHARAM LiHiBRY v, бсреві Dasr, 20 C. W. dd 





Letters Patent (Cal), cl. 15—0. dep 
setting aside abatement if “judgment,” 

A decisión setting.asido an abatement isa “judg. 
ment” within the meaning of clause 16 of the 
Letters Patent and is appealable. C SagAT CHANDRA 
Sarkar v, Marwan STONE AND Lime Co, Бтр. 49 C, 
62 
Letters Patent (Lah., cl. 

Judgment” —Order when judgment'—Suit dis. 

missed by Trial Court as barred by limitation — 

Suit held within limitation by lower Appellate 
e Court and remanded for trial om merits —Appeal 

against order of remand dismissed by Single Judge 

of High Court—Letters Patent Appeal— Limitation, 
whether matter of procedure or of substantive law— 

Civil Procedure Oode (Act V of 199%), s. 104— Effect 

of section on appeal under Lettera Patent, 

In determining whether an order constitutes a 
‘judment’ or not within the meaning of clause 10 of 
the Letters Patent, the Court must take into con- 
sideration the nature of the ordep and its effect 


upon the сіу ° proceeding in which it is made.. * 


Jf it puts an dhd tothe proceodirfy, or, if its effect, 
if itis not gomplied with, is to put an end to the 
proceeding, then it is a ‘judgment,’ 

A suit was dismissed by the Trial Court ax barred 
by limitation. The District Judge held that it was 
not so barred and. remanded it for decision on the 
fherits. An appeal against the order of remand was 


e 


917 
10— 


e 
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Held, that the order of the Single Judge conatitut. 
bd:a ‘judgment’ within the meaning of clause 10 of 


the Letters Patent. 


Obiter dícta—(1) Tt is not necessary that a decision 
іп order to constitute a ‘judgment’ must involve, an 


the parties. While a mere formal order or an order 
.merely regulating the procedure cannot be viewed 
ав a ‘judgment’, it cannot be held that the words 
‘right’ and: ‘liability’ used in the definition of 
“judgement” given by Sir Richard Couch in 
Justices of the Реасе for Calcutta v. Oriental Gas 
Company, Limited, 8 B. L. R. 438; 17 W. В. 864, have 
reference only to the subsantive Jaw and not to a 
matter of procedure. : 

i2 The determination of the question whether 
-& person is entitled to institute a suit for’ possession 
"within twelve years from acertain date is a deter- 
mination of aright, more especially when it invol- 
"ves the determination of the acquisition of а pres- 
.criptive right by the person in possession. 

(3) The object of the Legislature in enacting sub. 
weption (2) of section 104, Civil Procedure Code, 
„was to make it clear that there was no second appeal 
under the Code from the orders specified in sub. 
section (1) of the section Sub-section 2) was never 
‘intended to override the express provisions of the 
Letters Patent and to take away by implication the 
‘yight of appeal conferred by those special provisons. 
L Bonno Sine v. Sawar Binan, 8 І, 188 388 


License, revocability of—Easements Act (V of 
1882), s, 60—0. P. Land Revenue Act (II of 1917) 
, 8. 208. : 
A Hcenge in respect of an abadi plot is revocable at 
will by the grantor unless the licensee is protected 
by section 60 of the Easements Act or rection 203 of 
the Land.Revenue Act (II of 1917) or the wajib-ul. 
ars of the village, M RazanAM т, MaNOHARLAD 


3 
Limitation Act (IX of 1871), s. 20—. 

Limitation” Act (XV of 1877), в, 19—Aclmowledg- 

ment not signed by all morigagees, effect of. 

An Acknowledgment of the right of redemption, 
inorder to save limitation, either under Act IX of 
187! or Act XV of 1877, should be made by all the 
mortgagees, Ifit is not signed by all mortgageesp it 
does not hold good even with regard to the shares 
‘of those who signed it, if the mortgage із indivisible. 
L Napar бнан v. IsgAR Das 4 


Limitation Act (XV 0f.1877), s. I9. 
See LIMITATION Aor, 1871, s. 20 3 
LImitation Act (IX of 1908), ss. 2 
(5), 26. 28, Sch. І, Art. 144—Right of 
fishery —Hasement— Profit a prendre —Fishery, right 
of — Adverse possessione . e c 
.. A right of fishery, of whatever nature, is not 
.Btrictly.an easgment...lt is either, an interest in у 


INDIAN CASES, 


" 


: (1899 
Limitation Act,.1908—contde, fus d. а 


immoveable property within Art. 'ítof the First 
Schedule: of the з imitation Act,-and adverse posses. 
sion of such a right for 12 years would, by the opera. 


. tion of section 28 of the Act, ‘extinguish the rights 
-of the lawful owners, р 
actual decision оп the right in controversy between . 


А. profit. a prendre in the nature of an easement, 


‘which can be acquired by 20 years’ enjoyment must 


he, aright which does not exclude the acquisition 


` of similar rights by others or bar: the enjoyment of 


‘such rights by the lawful owners of the land. It 
may be either a personal right which із потапяне 
ferable or one attached to a dominant tenement, as 


' in the саве of an easement properly so-called, which 


also cannot be transferred apart'from the transfer 
of the dominant tenement. An exclusive right to 


. the fishing in a particular locality, as in the case of 


a several fishery, is both transferable and heritable 
and isan interest in immoveable property and one 
which can be acquired by. 2 years’ adverse posses. 
sion as against the lawful owner, 

The question of a right of fishery in all cases must 


‘be determined by reference to the nature of the right 


claimed and proved to have been exercised. If it ia 


-a mere right to fish not excluding the lawful owner, it 


would appear to be an easement within the descrip. 
tion of the word inthe Limitation Act-and can be 
acquired by 2) years’ uninterrupted enjoyment. If 
jt is an exclusiye right of fishery it isan interest in 
immoveable property and cain be acquired by i2 
years’ adverse possession involving an ouster of the 
rightful owner. Such a right contains all the 
essential elements of property and етер. if it may 
properly be described asa profit a prendre it has 
also the distinctive features of an interest in im. 
moveable property, Even if section 26 ofthe Act 
Should be applicable, this would not bar tke opera- 
tion of Art, 1-4 and section 281 the right came 
under both descriptions. Pat Нкхвү Hirn & Co, 
э. Бнковлз Rar (1022) Par, 195; З Р, 1. T. 477; 
4 U. P. L, В. (РАт;) 88 954 


S. 3, Sch. 1, Art. ` 14-Plea of 
limitation raised in first appeal when io be given 
effect to, : f 

` The plea of limitation can be taken at any stage 
of a case and under section of the imitation Act 

a Court of ‘Appeal is bound to give effect to this plea 

when raised But іп order that this plea may be 

given effeob to when raised in appeal it is necessar 
that the facts showing thatthe suit is barred should 
be apparent on the, record. C Hex Cuaypra Boy 

v. BIRAJA SQNDARY ÜHOWDHURANI 386 


5. 4, applicability of. See Отуп, PRoog. 
DURE Cong, О, XXI, rR 89 ` . 21 


S. 12— Time requisite for obtaining copies, 











< what is — Finding of fact. 


Under section 1’ of the Limitation 


ct only th 
time from the daté of: making the А ontok 


application for 


"ol; LX VII] 
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When once time, has begun to run against a 
plaintiff for the institution of a suit which he is 
-dompetent to file, it will continue to run unless 
‘stopped by some provision of the Limitation Act, 

ere after. a debt has become due and payable 
-and time has begun to run against the creditor, the 
-débtor is adjudicated insolvent «but his petition is 
.subsequently dismissed ‘and the adjudication order 
«cancelled, the time during which the insolvency 
proceedings were pending is not to be deducted in 
computing the period of limitation for a suit brought 
‘by the creditor. B 8ірнваз BHOJRAJ v. ALLI Нал, 
24 Bom. L. В, 509 757 


Ке = S. 19—Renewal of barred debt. 
: "OowtBAcT Аст s, 25 (3) 2 


-~ — S, 19, Sch. 1, Art. t32—Mortgage— 
Property hypothecated—Covenant to pay interest 
yearly and on default whole amount—Cause of 

. action. 

A mortgage-deed. was executed in 1901; the 
mortgagor covenanted to pay interest year by year 
cand the principal within three years of the’ date óf 
execution: in case of ‘default of payment of the 
‘annual interest the mortgagee was empowered to 
realise the principal and interest from the-hypothe- 
cated property. No-interest was paid at all. A 
‘suit on the mortgage was brought in {v1h: 

Held, that the suit was barred by time in the 
absence of any acknowledgment within section 14 
of the Limitation Aot, as the cause of action for the 
principal and interest arose on the first default in 
1902, А Bax Das v Монлммар SAYEED Kuan, 20 
А, І, J, 846 . 16 
— — Sch. I, Art. 12, applicability of. 

Art, 12 of Schedule I to the Limitation Acb 
refers to suits brought by parties to the decree 
which resulted in the sale, or by parties to the pro- 
ceedings in which the sale took place, or by persons 
claiming through them, and does not apply to suits 
brought by persons who are not bound by the sale, 
‘Nor does it operate to bar a defence. L TARA 
CHAND о, ABDUL Анар 894 
Arts. 61,81, applicability of 
>n Generál and particular articles-—Suit to recover 
'* money paid as surety— Limitation. 

. An article in the Schedule to the Limitation ‘Act 

vontaining a partioular provision must be applied in 

preference to an article containing a gereral pro- 
vision, wherever possible. 

; One Р, a gomashta of the plaintiff firm stood surety 

for a judgment-debtor. Certain propenéy of the firni 

avas eventually held liable for the satisfaction of the 
decree. In order to save the property from sale, the 
plaintiff firm satisfied- the decree and. sued the 
defendant, the principal debtor, for recovery of the 
sum: which they had paid: : 

: Held, .titat the sait was governed: by Art 81 

and ‘not by Art. 61 of Schedule I to the Limitation 





See 

















Act. . 4. KUNJ ban v. Guran Raw, 65 P.L. R. 1922 
he en é : 365 
T : Art. 62—Suit Чо recover money 


y frons :son of lute. Pleader received for payment eto 
plåintif — Money received for plaintiff s use——Limitas 
* бопе . 

A suit toetecover from: the воп and legal repre- 
sentative of the plaintiff's Jate Pleader a sum of 
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'money alleged to have been received by the latter 
'outof ours for payment to the plaintiff, falls under 
‚ Art. 62 of the Schedule to the Limitation Act. 

C Bax Hari KAPALI о, ROHINI КАМТА CHAKRAVARTY, 
: 8p С. L. 4. 880 943 


Sch. I, Art. 85, applicability of —Open 





< Land current account, 


One esgential to render Art. 85 of Schedule I 
^to the Limitation Act’ applicable is, that each party 


myst be capable of making a demand against the . 


other during the currency of the account, and 
where this is not so, the requirements of the Article 
are not fulfilled, even though the account is current 
and open. L Hagpian-RAM Снахр v РокнАв Da 

3 L. L. J. 802 933 


: Arts. 97, 1 16— Mortgage, suit 
on Property not subject to sale— Money-decree, suit 
for, barred—Art. 97, application of 
Plaintiff sued for sale of a property mortgaged 

to him: the property was a cultivatory holding and 
was not liable for sale, soin his replication the 

. plaintiff desized a money-deoree. The period, however, 

for suing for such a decree had elapsed, and the 

.Glaim was dismissed under Arb 116 of the Limi. 

tation Act. The lower Appellate Court being of 

-opinion that it was a case of a consideration which 

‘had afterwards failed, decreed the claim under 

Art 97 of the Act holding that the date of the 

failure was the date of the proceedings in the First 

Court; 

Held, restoring the decree of the First Court, that 
Art 97 had no application to the case as the 
property in suit being inalienable from the very 
inception of the mortgage, there never existed an 
consideration which could afterwards fail. 
TuHAMMAN Sixag t, DALCHAND, 9 O. L. J. 171; 4 U. 
P. L. В. (4. C.. 40 595 








t 








Art. 118—Suit for possession 
- on displacement of alleged adoption — Article, whether 
-` applicable, 
. Per Macleod, C.J and Fawcett, J (Shah, J., dissent. 
ing).—Suits for possession of immoveable property 
where the plaintiff cannot succeed except by dis. 
placing an adoption, are not governed by Art. 118, 
gf Schedule I to the ! imitation Aot. 

In view of the decision of the Privy Council in 
Thakur Tirbhuwan Bahadur Singh v. Raja Rameshar 
Bakhsh Singh, 83 I. А. 156;.8 Bom. І.В. 722; 10 C, 


*W. N. 1065; 16 М L. J. 440; 8 A. 14, J. 695; 4 0.1. J. ° 


405; 1 M. L. T. 265; 9 О, C. 377; 23 A. 727 (P. O), 
the decision in Shrinivas v Hanmant, 24 B.2€0;1 
Box. L. В 789; 12 IND. рес м. в.) 709 (F. B.), is no 
longer good law. В Doppawa PURSHYA v. YELLAWA 
MALLAPPA Brut, 24 Bom L. В. 58 134 
= —— Art. . 12Q—Application — for 
registry as jenmi, refusal of —Subsequent identical 
‘asplication by son atter 14 years also refused — 
+- Declaratory * suit-—Cause ‘of action — Limitation, « 
: terminus a qfo. ° . 
. Where gn application to be registered as jenmi of 
vertain lands is refused by the Revenue Authorities, 
and a subsequent identical application, made some 
years afterwards, by his successor is also refused a 
suif to obtains declaration that the plaintiff ів. the 
ejenmi of the lands must be brought within the period 
of limitation prescribed by Art, 120, Schedule I, 
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‚ Limitation Act, the terminus a quo of such period 
being the date of refusal of the first application by 
the -Revenue Authorities. The refusal to. ‘grant 

.identical relief on the second application does nob 
give afresh cause of action М Axcavr РАЕАМВАТН 
KANNIYALLI RATHA v. THEKKE Incata МЕЕГАКНЇМ- 
DHAN, 16 L. W. 478; 42 M. L. J. 457; 30 M. L. T. 286: 
(1922) M, W. N. 260 600 


Sch. І, Art. 120— Declaration, suit for 

— Successive causes of action— Limitation. 

A person is nob bound to bringa declaratory suit on 
any and every possible invasion of his title, 

Plaintiff purchased the shamilat appertaining to 
a certain khata in 1879. In 1895 the shamilat of the 
village was divided into three plots, and one of 
these was partitioned, the remaining two being kept 
undivided. Plaintiff put forward aclaim to a share 
in the plot which was partitioned but his claim was 
denied and he received no share out of that plot, 
He, nevertheless, continued in joint possession of the 
undivided plots of shamilat land and his enjoyment 

‘thereof was in по way interfered with. In 1914 
-fresh partition proceedings were started in respect 
of these plots, and plaintiff's right toa share in the 
shamilat was again denied, He now brought a suit 
for a declaration of his title : 

Held, that, although the denial of his title by the 
defendants: in 1895 gave the plaintiff a cause of 
action, he was not bound to sue for a declaration of 
his title, inasmuch as he continued in joint posses. 
sion of the undivided plots of the shamilat land and 
that the defendants’ denial of his title in 1914 gave 
him a fresh cause of action and his suit was, there. 
fore, within limitation. Le’ MuHAMMAD НАМІР v, 
Baran CHAND, 8 L. 48 ; 990 


Arts. 132, 116, applicability 


of. 

je 132, Schedule I to the Limitation Act, is 
.wide enough to apply to all censes where there is an 
effective and binding charge upon immoveable prop- 
erty whether oreated under the Transfer of Property 
Aot or otherwise. 

Obiter.—À. suit to recover rent reserved by a 








ааттана 


registered instrument is governed by Art. 116 of . 


* Schedule I of the Limitation Act, №. Авро, Samap 

v; MUŞICIPAL COMMITTEE, DELHI 

Art. 134 -—Mortgage—Sale by 
mortgagee as ostensible owner— Valuable considera- 

e tion, passing of —Vendee, status of—Mortgagor, suite 
by, £o recover possession—Limitation. 

When a mortgages sells the mortgaged property 
аз an ostensible owner, and there is valuable con- 
sideration for the sale, the right ofthe purchaser 
becomes unassailable by the mortgagor by the lapse 
of 12 years from the date of the purchase, unger 
Art. 184 of Schedule I fo the Limitation Act, and 
the fact that the purchaser comes to knoy of his 

X ‚ jransferor beingt;]ly a mortgagee anon after the 
purchase would mpt stop the running of the time in 
his favour, B КЕЗНАҮ RAGHUNATH JOSHI v. GAPUR- 
KHAN DAIMKHAN BUBERE, 24 Bom L. В. 319 308 
Art. &34—Purchaser from 
mortgagee of mere mortgagee rights as full proprietary 
rights, position of—Notice constructive, rule of— 
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Compromise terminating mortgage, effect of —Adverse 

possession. 

A person who purchases a right which he honestly 
believes to be fall proprietary right and which is so 
desoribed in the deed of'sale, can claim the benefit 
of Art. 134, Indian Limitation Act, even though 
by the exercise of diligence he might have dis. 
covered that his transferor was only a mortgagee. 
Mere constructive notice without actual -knowledge ` 
is not sufficient to deprive the purchaser of the 
benefit of the Article, — 

It is for the person who asserts that a transaction 
was something different from what on the face of it 
it purports to be, to substantiate that assertion, that is 
to say, а special fact must be proved by the party 
who relies on it. 

Biswi mortgage ig something like an under-pro- 
prietary tenure but it is subject to the right of 
redemption. 

Though the general principle of law is that no act 
of the mortgagee can by itself change the character 
of the possession which was originally acquired yet, 
where both the parties have treated a mortgage as 
terminated, the case stands'on a different footing, 

Therefore, where under a compromise the equity 
of redemption is released by the mortgagor but the 
compromise is ineffecual for any defect of regis- 
tration or otherwise, the possession of the mortgagee 
would be considered to be adverse fromthe date 
when the compromise was entered into. О Bursar 
PanrAB SINGH v. RaGHURAJ SINGH, 9 O. L, J. 178: 
4 U. P. L. R. (J, 0.) 82; 26 О. C. 115 


Sch. І, Art. 134, whether applicable 
to alienations by Mahant. 

The endowments of a Hindu Math are not "convey. 
ed in trust," nor is the head of the Math a “ trustee” 
with regard to them, save as to any specific prop- 
erty proved to have vested in the head for a specific 
and definite object, and cons2:quently Art. 134 of 
the Limitation Act does not apply where the head of 
a-Math has alienated the properties not proved to be 
gabject to a specific trust. Pat Бамвор Gir о, 
Lat CHAND MARWARI, 8 Р. L. T, 352 O1 


Art. 142—"Abandonment or 
‘discontinuance’ of possession," meaning of-—Adverse 
possession by successive trespassers—Continuous 
irespasses, without privity of title or devolution of . 
interest—Suit for possession by persons claiming 
under real owner—Cause of action. А 
‘Discontinuance’ of possession within the meaning 

of Art. l4% of the Limitation Act takes place 

when the person in possession goes out and із 

followed into possession by another persog. i 
In all cases where the person who was in posses. 

sion at one time and discontinued possession or was 

dispossessed seeks to eject a person in possession, he 

‘must show that he was in possession withtn 12 years 

before the suit. .. 
Time commences to run against the last full 

owner of property from the date when he was 
dispossessed and the operation of the law of 
limitation would not be arrested by the fact that, 
on hig death, he was succeeded by his widoy, 
daughter or mother or any other heir, as thB cause 











Special facb—Burden of proof-—Diswi mortgage—4, of action сарпо be prolonged by the mèro transfer 


Under-proprietary tenure subject to vedemption— 


of title, Я 
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In! order that the title of the true owner may be 
barred by ће adverse possession of a trespasser or a 
series of trespassers the possession’ by them must be 
continuous, and so long as .ibis continuous it is 
immaterial whether they claim through one another 
or independently; but if a period of time should 
elapse, however short, after the abandonment of one 
trespasser who has not been in for the full statutory 
period and the entry of another the title of the true 
owner is, as from the time of such abandonment, 
restored to him without any entry or act done on his 
part, for the Statute does not apply to a саве of a 
want of actual possession by the true owner, but 
only to cases where the опе is out of possession 
and another is in possession for the prescribed time. 

Obiter:—Art. 14( of the Limitation Act applies 
to cases where the last full owner was in possession 
at the time of his death. М Vannam RAMAYYA v. 
Kusuru Котлмма, (1922) M. W.N. 182; 82 M. L. T. 
148; 42 M_L. J. 319; 45 M. 370 246 

Sch. I, Art. 142—Possession, suit for 

—Plaintif dispossessed and out of possession— 

Burden of proof as to title and  possession— 

Possession — User — Constructive possession—Pre- 

sumption that in case of conflict of evidence possession 

goes with title, when arises, 

Where the plaintiff while in possession has been 
dispossessed and is out of possession at the date 
of snit the onus is upon him to prove that he 
was in possession and was dispossessed within 12 
years of the suit. 

In cases coming under Art, 142, although the 
plaintiffs’ title is proved, the onus is not upon the 
defendant to show that the plaintiff lost his title 

' by adverse possession on the part of the defend- 
ant. 

It is now firmly settled beyond all probability 
of controversy that the plaintiff in an action for 
ejectment must-not only prove his title but also 
his possession within 12 years of the suit. 

Where definite evidence of acts of possession is 

' forthcoming there is no difference between the 
proof of possession in the case of jungle, waste 
or uncultivated lands and in that of cultivated 
lands. But whereas in the case of cultivated 
lands the plaintiff will fail if he does not prove 
his possession’ within 12 years, in the case of 
jungle or waste lands, if he proves his title, there 
із а presumption in his favour where, having 
regard tothe nature of the land, possession cannot 
be expected to be proved by acts of actual user 
and enjoyment. If, however, the plaintiff asserts 
that he exercised acts of ownership upon the lend 
and adduces evidence in support of such aasertion, 
he cannot, where such evidence is elisbelieved by 
the Court, turn round and rely upon any presump- 
tion, because the case set up by him negatives 
the existence of circumstances which would give 





it. 

Possession is nob necessarily the same thing &s 
actual user. The nature of the possession is to be 
looked for, and the evidence of ita continuance 
must depend upon the character and condition of 


the land in dispute. a 
Where the rightful owner proves , posses. 
Bion , uulil the land goes under water 
ы е е 
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rise to the presumption, and is inconsistent with. 


toss 
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or otherwise becomes wholly incapable of enjoy- 
ment in the usual modes, he ig deemed to bein 
constructive possession until the land emerges out. 
of water and becomes capable of enjoyment in the 
usual mode and he is actually dispossessed by the 
defendant. No such presumption, however, arises 
in the case of a wrong-doer. . 

„Іа cases where the land is not incapable of 
enjoyment, but may produce some profit, though 
trifling in amount and only of occasional occur- 
ence as ig often the case with jungle land, it 
would be unreasonable to look for the same evi- 
dence of possession as in the case of a house or 
a cultivated field. All that can be required is that : 
the plaintiff should show such acts of ownership 
as are natural under the existing condition of the 
Jand, and, in such case, when he has done this 
his possession is presumed to continue so long as 
the state of the land r mains unchanged unless 
he is shown to have been dispossessed. 

The presumption that in case of conflict of evi- 
dence, possession goes with the title, arises only 
where the evidence is equally strong on both sides 
and cannot be called in aid to give weight to 
evidence unworthy of credit any more than if no 
evidence at all had been given. © RAKHAL CHANDRA 
@нозк v. Durga Das, 26 О, W. N. 724 


Sch. 1, Art. 18Z—Euecution - Applica. 
tion for transfer of deoree to incompetent Court, 
whether according to law—Step.in-aid of execution— 
“Applying in accordance with law,” meaning of, 

An application for the transfer of a decree for 
execution to another Court isa step-in-aid of execu. 
tion, but in order to save limitation such an applica- 
tion must also be іп accordance with law within tho 
meauing of clause (v) of Art, 182 

An application asking the transfer of a deoree to 
a Court not having pecuniary jurisdiction to try the 
original suit is not an application in accordance with 
law and, therefore, cannot save limitation, 

Per Jwala Prasad, J. —'The term “applying in accord. 
‘ance with law" means applying to the Gourt to dà 
something inexecution which by law that Court is 
competent to do, It does not mean applying to the 
Court to do something which either to the decreo. 
holder's direct knowledge in fact or from his pre. 
sumed knowledge of thelaw, he must have known 
the Court was incompetent to do, X 

e Tho Patna High Court ought to follow a Calcutta 

ruling anless it is satisfied that the ruling ise wrong. 

Per Bucknill, J,—An application for transfer is, 
primarily a step which saves limitation. But the 
transfer in order to be effective must be one which’ 
сап be properly made by the transferring Court If 
that Court is not competent to make the transfer 
then there is no step in fact taken recognised by 
law which can save the commencement of therunning 
of the limitation period. Pat Амит LAL v. 
Мсвирнак, 8 P. L, T. 492; (1922) Par 229 538 


—— Art. 182 —Step.in-aid of execu. 
tibn—Instalnent decree—Severa$ instalments due— * 
Applicatiog for recovery of ong instalment, whether 
saves time. : 

` Wherb a decree directs instalments to be paid ou 

particular dates an application which asks for the 

assistance of tho Court for ihe recovery of one of 
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Limitation Act, 1908—concld. Maintenance grant, nature of—Savings, 
when accretiona. 
severalinstalments due at the date of the application . Тһе substance of а mdinténance grant в that it 


is а step-in-aid so as to starb a new period of ія the reats, issues and profits that afe alienated 


-limitation with regard to all the instalments then due. and not the imméveable properties out of which 


B 8БїтАват  ZuKAPPA Muerre v.  KESHAVBAO anch rents, issues and profits arise,which remain the 
Parvarrzao КАТЕ, 24 Bom. L. В. 284; 46 B 7 9 property of the grantor and annexed to his estate. 
` I In order that there may be accretion there must 
Sch. I, Art. 182, Explanation 1 hs an estate to which the, Acoumulation may aogreté. 
` — Decree against principal and surely—Surety, liability ‘Therefore, where a female is in possession of certain 
of, only on default of principal — Decree, whether villages not as a Hindu widow, but undera lease 
joint — Evecution proceedings against principal, granted to her by her husband, she has no estate in 
whether effective against surety. the villages, but only a maintenance grant, and her 
Where a decree in a suit against a principal and savings or accumulations would vest in her heirs and 
his surety directs that the surety would be liable not follow the properties from which they arose; 
when the money is not realized from the principal, Pat Ramesuwar NARAIN Since v. RIKNATH KOERI 





and owing to tke prinoipal s pend an pris 51. 
tion for execution is made against the surety more m alicious rosecution ; 

actio or—, 
than three years after the date of the decree but Evidence в i sieh ace. n 3 LS 
within three years from the date of the application whether UN ficient h, 
for execution against the principal, it is not  barrod In an action for malicious prosecution the, plaintiff 


: А : : А s T 
іп aene ene йан Ach inasmuch as tho BSS to prove, frst, that ho was innocent, and that his 
principal and surety are not made liable under the ноу US Was, pronounced by the tribunal before 
decree for different portions. of the subject-matter Mi A the accusation was made, and it is nob sufficient 
thereof but each is made liable for the whole decretal 0 P" A judgment of the Court which acquitted 
amount and, therefore, the decree is a “joint” one $0, ру ee Вімен v. RAM BADAN par 
passed against both of them. L Нохра Ram v. Frau дазы 5 
Application for sanction to prosecute — Action 


Sera Kanwar Buaw-Suxu МАМІ, 4 U, P.L К. L) 
70 . 30I for damages—Cause of action--Reasonable ‘om 


Lis pendens, doctrine of, applicability of. See probable сине, issue ав to, stage at which, cam 
, э e decided. . 
Ревана : D The maintainability of a suit for malicious pras, 
Local Inspection Eu Ld ое seoution does not depend on there having been a 
А trate’s duty to pu uspeo on note on record, prosecution in the sense in which the term is. 
ÜRIMINAL PROCEDURE CODE, S. 84% i used in the Code of Criminal Procedure. 
rm An application for sanction to prosecate ів -a 
Lower of it 515) 5.306 Pici preliminary or initial stage in a criminal prosecu-- 
ars of land revenue —Fraudulent ваг але tion, and whether it is made, according to law, to 
ине by опе co-owner— Remaining co-owner's rights; a Civil or Criminal Court, it can prove the basis 
whether lost—Declaratory suit—Jurisdiction of Civil of an aur for damages for malicious prosecu.: 
and Revenue Courts, ‚ tion. Therefore, an allegation in the plaint in such 
A sale for arrears of land revenue obtained fraudu- an aobion that the defendant maliciously and with- 
lently must be considered a private sale, inas out just, reasonable or probable cause instituted: 
enc aa it has the appearance of a sale for ‘arrears Sane "ei dd and Шы, the нант was“ 
aded ч н e s . 
"s revenue but is, in its essence,a private nliena- poA АЙЕ e саве is sufficient to disclose a 
a The issue as to reasonable and probable cause’ 
A co-owner of land cannot be allowed to use : robable 
the machinery of the Revenue Sale Law to defraud cannot abo сеза until са the ‘plaintiff .has 
other co-owners, and if he does so the Civil Courts асос 9v! С Non support of the allegations in: 
mre competenb'to declare that the result of- his, us EN NonsspRA Матн DEY v, ok 
conduct Ss nob'to place a fraudulent purchaser in’ RAND Suit: foe damages y @йеһаей ; 
ё better position than a buyer at a private sale. Limitation Act (Ix of ов) ei roe AUT 
k . io LO 03), "a ‚ 28— 
j ie gro e гортати, id temer * Оду her mona of gratin 
and buys it himself in the name of his son ata Cause of action—Revision application, effect of, 
hominal price, the remaining oo-owners are entitled The ie of an scoused person is the ter- 
to have it declared by a Civil Court that they mination of the prosecution, within the meaning of 
have not lost their rights in consequence of the Art. 23 of Schedule I to the Limitation Act,» because . 
cele, ‘but that all that has been actually sold is. ПО further -proceedings are taken, the scoused « 
fhe interest of the defaulting co-owner. In such? ae 169 o А sta argo ma барип im « à 
case. the Civil Court is not asked to determine he cause of action fora suit for damages for. 
К Р am d malicious. prosecution instituted by a person dis. 








- the validity..of the revenue sale or to sot it Agide charged of an offence would arise immediately on · 


png, therefore, its jurisdiction to grant the decla- his being discharged, and would not be suspended 
ind А s А pende 
ration sowght for is nbb ousted. : vB Ma Za 636 because further proceedings might be taken either 


Mi, 11 L. B, Е. 318 1 i ? ^ by Government ог by the complainant in order fo ; 
Maintenance, agreement ta.recoive, whether ребе: огӣаггоЁ discharge setaside ; if а revisional 
‘spars claims” SeccPARTITION.—:. +2. (2 1-5 : application ia successful and the criminal prosa 
a e i . Ы * 
e . 
. е. 
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Maligious prosecution- conda, 


" Я 
„ceedings are directed to be contfnued, then there is 
no longer any cause of action, because the plaintiff 
is no longer a discharged person, and he has to wait 
until the prosecution terminates in his favour 
before his cause of -action arises again. B 
РойзнотАм VITHALDAS Sukr v. Влул HARI ATHAVLE, 
24 Box. L.-R. 507 754 


Marriage, suit for annulment of—Indian 

Christians—Court, jurisdiction of ~Fraud—Divorce 
» Act (IV of 1869), s. 19—Impotency, meaning of— 

Consummation, practical impossibility of. 

Under section 19 of the Divorce Act, fraud, apart 
from fraud in obtaining the consent of a party, is 
not a ground for annulment of marriage. 

Where in a suit for the annulment of a marriage 
under the Divorce Act the only evidence of fraud on 
the part of the defendant (wife) is that her father 
knew that, previous to the marriage, she was suffer- 
ing from syphilis and that he concealed this fact 
from the plaintiff (husband), this would not amount 
to ‘fraud in obtaining the consent’ within the meaning 
of the words at the end of section 19, and consequently 
is not a good ground for annulling the marriage. 

Though ә party to a suit for the annulment of a 
marriage may be physically fit to consummate the 
marriage, yet where the consummation is a practical 
impossibility the Courts will interfere, 

Where a husband is unable to consummate his mar. 
riage without the.very gravest risk to his health and 
to that of any offspring who'might be born of the 
connection, and this state of things is likely to 
continue and be permanent, ib amounts to impotenoy 
on the part of the wife, and the suit of the husband 
for theannulment of marriage should be deoreed. 
C: BIRENDRA Kumar Biswas v, HEMLATA Biswas 
25 C. W. N. 766 949 


Marz-ul=maut—Disposition of more than 
one-third’ share of property without consent of, 
heirs, whether valid--What constitutes death- 

_illness—Mixed question .of law and fact. See- 
MUHAMMADAN LAW—WAXE 77 

Math —Succession — Designation of successor by 
Guru —Ceremony of initiation, necessity of. 

, Where а person is very clearly designated by the 
guru of a math as his successor, the absence of the , 
formal ceremony of initiation of that person during 
the lifetime of the guru, is no.bar to that person's . 
succession to the office. В KuisuNAGIRI TRIKAMGIRI 
t, SHRIDHAR KAVLEEKAR, 24 Bom, L. R. 140; 46 в, 5 А 


Minor, admission of, as partner—Proof. See 
Contract Act, 88, 247, 239 124 
— 5, liability of--Quardian acting bona fide for . 

his interest. 

‘A minor is bound by the act of his guardian 
done bona fide and for his benefit in the manage- 
nient of his estate. М Manctnatv.Nansr 806 

==, tyansactions with—Partnership business—* 
Presumption of benefit. - 
Tn the case of a business tndertaking managed by- 
afather on behalf of his minor son, where transac- 
tions aré carried out în the ordinary course of 
business, it is nob necessary fora creditor to give 
specific evidence of benefit in each individual 
transaetion, and the faot that the transactions 





were.catriedeont in the ordinary course of business.. 


GENERAL INDEX, 


Minor-—concld, 


is sufficient to raise a presumption that they were for 
ithe benefit of the business, О Winayat Husain 
v Ротто Lar, 26 О. O. 6 98 

Mortgage—Oonditional sale — Foreclosure— 

Failure to make demand before notice. 

.. Courts will not presume that all formalities have 
Poen observed in foreclosure proceedings. 

A mortgagee’s omission to make a demand for the 
mortgage-money before notice is issued in foreclosure 
proceedings is & fatal flaw in the proceedings and 
renders them. nugatory, ML BAKHTAWAR v, Moon, 
Онанр 161 


—— Contribution—Auction-purchaser of part of 
mortgaged property, liability of. 

An a&uobion.purchaser in execution of a decree 
obtained upon & mortgage purchases the rights of 
the mortgagor and the mortgagee at the date on 
which the mortgage was made, and any subsequent 
equities or liabilities which arise in respeo& of the 
mortgaged property cannot attach to him inas- 
much as he acquires the property free from any 
such liabilities or equities, 

Where a portion of a mortgaged property has 
been sold, a suit for contribution for the mortgage: 
money can be brought only against the holder of 
the portion of the mortgaged property which has 
remained unsold and not against the nuotion-pur. 
chaser of the portion sold. A Karamar ALI v. 
GonAkHPUR Bang, Lp, 20 А, L. J. 837; 44 A. 488; 
4 U. P. L. R. (A,) 150 29 


Decree for possession by mortgagee—Second 
suit for possession—Possession under decree and 
subsequent dispossession, proof of —Cause of action, 
Where a mortgagee-has obtained a decree for 

possession on the basis of the mortgage, a subse- 

quent suit for possession by him or his legal re- 
presentatives is not maintainable unless it is shown 
that possession was taken under the decree and that 
there was a subsequent dispossession. The reason 
is that two suits on the same cause of action will 
nob lie. i. Нав ORAND Sinem v, Narain Sinan, 2 
L. L. J. 678 I 








Interest, general stipulation regarding 
payment of—Stipulation applicable till payment of 
mortgage-money. е 


A general stipulation in a mortgage-deed that 
fhe mortgage-money shall bear interest at a certain 
rate without. any limitation as to its currency 
should be treated as applicable to the entire 
eperiod for which the mortgage-money might ra- 
main unpaid. О Naxx-uN-NisA v. RAGHUNATH, 
25 O. C. 38 963 

- Interest, high vate of— Provision, whether 

penal. 

Where there is no allegation of undue influence 
orefraud to make the pravisions of section 16 of 
the Contract Act applicable the mere fact that the 
rate of interest provided for in a mortgage-bond is 
high. is not sufficient to make the" provision as te 
interest penal, e L, Тоніс Мар v. BUTA, 3 1. Le 1 184 





——— Prior. mortgagee obtaining foreclosure decree 
and acquiring equity of redentption without making 
puisne mortgagee party to suit-—-Redemption— 
Puisne and prior mortgagees, right of—Redemption 

e suit filed by puygne mortgagee—Prior mortgaged 


. 


. Mortgage—contd. S 


* 106 


** prepared io redeem, puisne mórtgagee—Litigation to 
"be regarded as two cross-sutts— Prior mortgagee to 
` bé allowed redemption—Justice—Equity—Balance 

- ef convenience, < 

Where a prior mortgagee by conditional sale obtains 
са foreclosure decree and becomes the owner of thp 
equity of redemption, without making the puisne 

"usufruoéuary mortgagee a party to the suit, either 

of the. mortgagees has а right to redeem the other; 

‘but if the puisne mortgagee sues to redeem the prior 


. Mottgagee and the latter is prepared to redeem the 


former, the litigation must be regarded as two cross- 
suits, and, having regard to the justice of the case, 
‘the equities of the parties and the balance of con- 
venience, - the prior mortgagee.. Should be given B 
‘deore to redeem the puisne mortgagee. The puisne 
mortgagee Should nòt be allowed to redeem the 
prior ‘mortgagee, who, having. become owner of the 
equity of ‘fedemption, might file a redemption suit the 
next дау, апй redeem thé puisne mortgagee. 

PA&asRAM Sinau , o. Рамроні, 20 A. L, 1. £01; 44 А. 
469; 417; Р, 1, В. (A:) 145 533 


"ee Property hypothecated—Covenant to pay 
interest yearly and on default whole amount— 
Cause of action. See LIMITATION Act, в. 19, ScH, І, 
Авт. 182 16 
—À Redemption—Right of person interested in 

, part of property to redeem whole. 

A person who has any right to redéem, has а 
right to redeem the whole of the mortgaged prop- 
erty, | and, unless there is a special bargain, he 
éannob be compelled, to redeem only the parts in 
which hë may be interested, L KABUL SINGH v. 
Kana Бон, 3 L. L, J. 269 737 


: Redemption—Term fized—Mortgagee, pros 

tection of— Presumption, 

‚ A mortgagor or a: „роізпе mortgagee may redeem, 
at any time, unless it appears from the mortgage- 
deed or from other circumstances that the term 
was crested in favour of the mortgagee as well as’ 
the mortgagor. 

Where a mortgágee of land is to enjoy the usufruct 
in lieu of interest and pay the rent to the malguear 
and there is a possibility of his not being able to 
realise any-profibin some years, if any term for, 
redemption is fixed, the same should be presumed” 
to be for the interest of the тога ее as well N 
e TUKARAN v, MaNGAYA ^ 900 

2—2 Subrogation—Charge Property ‘mortgaged ° 

‚ to . have: its sale by- prior mortgagee set -aside—_ 

Charge, keeping alive ef—Priority. — 

: Whére a subsequent mortgagee takes his mortgage 
and advances mortgage-money in order to satisfy, 
and the money advanced by him’ doeg in fact go to 
satisfy, a prior mortgage,ethere is a clear intentien ` 
to keep alive the charge, and to that extent p hag? 
priority over the mesne mortgagee. 

e „Ап ownér of the property who is in* the rights of 
a first mortgagee td of the original mortgagor as 
&éqüired at a sale under the first moytgage is 
entitled at a suit-of a subsequent mortgagee who” is 
not bound Љу. the -skle of the decrée on which’ it 
proceeded to set up the. first mortgage as a shield, 
Pat Ram NARAIN Lat v. SAHADEO ухан, 3 P. D, T, 
201 (1922) Pat. 174 | E 
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А suit on, Af, competent in the absence ‘of the 
original deed. 

A mortgage suit based on a certified copy of the 
'mortgage-deed is mob competent without. provin 
any ground for not producing the giga Y N 
BHAIRONSINGH v HINDUSINGH 
Mortgage-decree obtained тыгы © 

emeculed after money-decree—Property ¿old 

execution of both decrees—Priority. 

After a mortgage-decree was obtained but. before 
it was executed, a money-decree was obtained and 
exeouted, and the mortgaged property was purchdsed 
in execution sale by the holder of the money-decree. 
Then the holder of the mortgage-decree executed his 
decree and purchased the same property himself : 

Held, that the later sale, which was in execution 
of the mortgage-decree must prevail, inasmuch as 
the holder of the money-decree, having. purchased 
the property when the mortgage-decree was in 
existence, must be taken to have purchased it subs 
ject to the mortgage charge. Pat CHAMAN Lat v. 
KAMARUDDIN MIAN - 262 
Mortgage suit—Preliminary instalment 

decree by consent of parties—Decree ordering 
. foreclosure on default—Final decree, whether to 

be obtained before proceeding to execution—Time 
for payment, enlargement of.. See Сту. PROCE- 
. DURE Cops, О. XXX!V |: 273 
Muafi khalrati tenants, diferent kinds of. 

Two classes of persons may be recorded ав muaft 
khairati tenants. In one class a man may be entitl- 
ed to hold certain land free of rent as long as he 
performs certain services, both tenure and exemption 
being dependent on the services and ending with 
them, Jn the other are persons entitled to hold 
land as tenants, with an added condition. that they 
shall pay no rent as long.as they perform certain 
services, the exemption but not the tenure beitig 
dependent on the services and ending with them. 
N Вер PRABAD v, KANGADU 395 
Muhammadan Law-—Lubtai Muhammadans 

—Inheritance—Females, whether eacluded from 

succession. 

Among the Lubbai Muhammadans, who aré сол. 
verts from ` Hinduism, there is no custom or usage 
excluding females from succession. 

There may be a custom at variance even with. the 
roles of Muhammadan Law, governing the succession 
in a particular community of Muhammadans. But 
the custom must be proved and the burden of 
proving, it lies on the party asserting it. . P -G 
MAHOMED IngaHix v SHAIKH IBRAHIM, 80 M. L. T. 68 
26 О. W. N. 796; 45 М, 308; 43. M. L. J. 69; 36 C. L, J. 
64; (1922? М. W, N, 470; 24 Box. L, В, 944 I 15 
Religious  Endowments . Act. (XXa of 1863), 

в, 14—Inams for religious services—Liability of.. 

service-holders to account for income—Inam property, 

„ whether divisible amóng trustees. 

*-In the case ofan inam granted for thé perform. 
ance.of religious services, it is not necessary that 
the service-holder should strictly account for his., 
disposal of the produce of the lands attached to the 
charitable Object. 

"Phe gmolaments of a religious office are subject 
to partition arnong the holders of the office or joint 
trustees like any othér family property pone the. 

form one’ 


З 
in 





„Жо, LX VIT] 


ne 


Muhammadan Law-eontd — . 
2 . m bree 


ollective frustes. Wi Монлмер Huaarx v MOHÁMED 
Авогт Ranim .Bse,. (1922). M. W. N, 74; 15 L.. W. 
241; 42 M, L. J. 272. Е . ' 492 
Dower—Widow ín  posiessiow of her 

husband's property “in lieu o] dower"— Right of 

widow to alien ate—Transferee, rights оў. `` А 
- Where a Muhammadan widow is in possession 
of property belonging to ~ her "deceased: husband 
"in lieu of dower”: it is competent to her to sell 
it witkout necessarily selling her right to receive 
her dower. Such a transfer conveys to the trans- 
feree the right to remain in possession during the 
widow's lifetime or until her dower -or the’ pro- 
portionate part thereof corresponding to the prop- 
erty transferred is satisfied, 
BAHIFAN 6 





= Qift—Hiba.bil.ewaz—Essentials, ` . 
A conveyance by way of gift as between 
Muhammadans may be by deed of gift simply, or by 
deed of gift coupled with . consideration. If the 
former, unless accompanied by delivery of the 
thing given, so far as ib is capable of delivery, 
it is valid. If the latter, actual payment of the 
consideration must be proved and the bona fide 
intention of the donor. tə divest himself in præ- 
senti ofthe property and to confer it upon the 
donee must also be proved. A Монах LAL «v, 
‘Maumup HUSAIN, 20 А, L, J, 484; 4 U, P. L. В. (A.V 
159; 44 А, 580 . . ' 671 


- Inheritance—Sereral . deaths among 
heirs— Vested shares— Distribution. 

- A ‘vested inheritance’ isthe share which vests 
in an heir at the moment ofthe ancestor's death. 
Jf the heir dies before distribution, the share of the 
inheritance which has vested in him will pass to his 
heirs at the time of his death, So that where there 
have been several deaths among the heirs of а 
deceased Muhammadan before the final distribution 
of his estate, the shares of the different heirs must 








‘be determined on the basis of each death in 
working out the final distribution. Le Jawar v. 
‘Hussars Baxnsn, 8 L. 80 '154 





Wakf—Mussalman Wakf Validating Act 
(VI of 1913), &. 8 (b) —Wakf for payment of debts 
of settlor out of renis and profits of dedicated 

+ property, legality of —Provision for discharge of mort- 

' gage-debt if makes „wakf invalid— Delivery ^ of 
possession, tf pre-requisite for validity of wakf— 

' Marz-ul-mant—-Disposition of more than one-third 

- share of property without consent of heirs, whether 

- valid — What constitutes — death-illness — Mimed 
question of law and fact, 

Under section 8(b) of the Wakf Validating Act, 
it is lawfuPfor a person professing the Mussalman 
faith to create a wakf for the payment of his debts 
‘out of the renis and profits of the property dedicated. 

A wakfjs not invalidated by reason of the cire 
cumstance that the property dedicated was under 
mortgage and that provision was made in the wakf- 
nama for the discharge of the mortgage-debt. 

* Under the Hanafi Lat delivery of posseggion is not 

pre-requisite to the validity of a wakf, and eyen 

if transmutation of possession is necessary, no*formal 
delivegy is essential when the settlor is himself the 

firat mutwal. Е Я 

M P 
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A Muslim whois in marz-ul-maut or death.illnesá 
cannot make a valid disposition of more than one- 
third of his property, and if he purports to make’ а 
wakf in such illness, unless his heirs assent, the wakf 
Will affect only one-third of his estate and will be 
invalid in respect of the excess; this principle 
operates, notwithstanding that possession of the 
entire property dedicated has been delivered to the 
person nominated mutwalli. 

., In order to establish the existence of death.illnoss, 


there must be at least three conditions with regard , 


to the illness which has caused death, namely, 
(а) proximate danger of death, so that there is 2 
preponderance of apprehension of death; (b) there 
must be some degree of subjective apprehension of 
death in the mind of the sick person; and (c) there 
must be some external indicia, such as inability 
to attend to ordinary avocations. i 

‹ Whether or not a particular illness constitutes 
marz-ul.maut is primarily a question of fact but it 
may sometimes be a mixed question of law and 
fact, for instance, where the question arises whether 
the facts found as to the physical condition of the 
deceased at the date of execution of the deed con- 
stitute the essential elements of a marz-ul-maut as 
formulated by Muhammadan jurists. © ЈЛмлвА 
KHATUN v. MaHoMED FAXIRULLAH Mua, 340, L. J. 
444; 26 О. W, N. 749: 49 0. 477 

Murder Accused seen last with the deceased —No 

direct ov circumstantial evidence—Acquitial. 

Accused was charged with murder and the only 
évidence against him was that he was seen last 
in the company ofthe deceased nb about 8 o'clock 
in the night and, that when the body of the deceased 
was discovered the next morning, he was unable 
Зо give any explanation about the cause of the 
death : 

Held, that in the absence of other evidence, 
‘circumstantial or direct, tending to show that 
he was concerned in the crime, the accused was 
entitled to an acquittal, А CHHIDDA v. EMPEROR, 
20 A, L, J. 664; 4 U. P. L. B. (А.) 123; 23 Ов. L 1. 
452 ` 724 
Mussalman Wakf Validating Act 
` (VI of 1913), S. 3(D)—Wakf for payment 
of debts of. settlor out of rents and profits of 
dedicated property, legality of—Provision for 
discharge of mortgage-debt if makes wakfeinvalid 
—Delivery of possession, if pre-requisite for 
validity of wakf, See Munammapay LAW—Wakr 


. 77 
Offences punishable with death— 
` Murder—Death sentence normal sentence—Criminal 

Procedure Oode (Act У of 1898), ss. 867 (6), 439— 
Mitigatel sentence—Reasons—Hnhancement of sen. 
tence after 9 montha, 

` for an offence punishable with death, the extreme 
sentence is the normal sentence and the mitigated 
senteaçe is the exception. Therefore, if the Judge 
does mot passthe death sentencé, he must finds 
that there are,really extenuating. circumstances and 
“not merely an absence of aggravating circumstances. 

The existence of some provocation is not enough 
to justify the passing of the mitigated sentence. 
` Where a capitel sentence should hyve been passed 
by the Sessions Judge but a sentence of trans- 


e portation for life yas passed instead, after 9 months 


* Joes 
Offences punishable with death— 


. coneld. 


the Chief Court found itself unable to enhance 
the sentence. L B Emerrnor v. Suwe Hra U, 11 
L. B. R. 823; 23 Ов. І, J. 487 613 


Oudh Estates Act (lof 1869), s. 2— 
Will, requirements of — Family agreement embodying 
testamentary instructions — Family agreement, 
binding nature of-—Üonstruction of document— 
Document to be interpreted. as a whole—Interpreta- 
tion to be consistent, 


A Willas defined by section 2 of the Ondh Estates 
Act is a legal declaration of his intentions by a testator 
with respect to his estate which he desires to be carried 
into effect after his death. It has to be in writing and 
registered in the manner required by law, It need 
not be in any particular form. 16 must contain а 
declaration by the testator of his intention regard. 
ing the devolution of his estate after his death, 


In all cases the primary duty of a Court is to 
ascertain the true intention of the testator from an 
examination of the entire Will. The Court is in fact 
entitled to put itself into the testator’s chair and 
say what, having regard to the language used in the 
different clauses when read together, his intention 
Was. : 


If & consistent interpretation can be placed on all 
the olauses of a document it should be adopted in 
preference to any other whioh might lead to incon- 
sistent resulta, 


A family settlement is binding on the parties - 


thereto because the object of such settlement is the 
reconciliation of existing differences and the avoid. 
vance of future disputes. 

Three brothers K., M. and A, entered into a family 
agreement: which recorded that they would have no 

ower to make a gift or Will oftheir properties in 
favour of any person other than their children and 
wives ofequal status, (aulad waazwaj najib-ut-tarfain), 
that after they died their najib-ut-tarfain children 
and widows would be their heirs and representatives 
and that children and widows as were not najtb.ut. 
tarfain would be entitled only to maintenance. But 
ethatif any of them died without majib-ut-tarfain 
issue, then their issue who were not najib-ut-tarfaig 
would*inherit, This agreement was duly signed 
and registered. A. died childless and the question 
was whether the above agreement constituted a Will 
on the part of А, whether it was binding on all the” 
brothers and if so what interest in 4.'s property wag 
taken by his najib-ut-tarfain widow : 

Held, (1) that the agreement constituted a valid 
Will on the part of 4. as it satisfied all the require. 
ments of a Will under section 2 of the Oudh Estates 
Aot to which the parties were‘subject, * 

(2) that by the family agreement all the brothers 
relinquished their rights of succession to each other 
which they had underthe Oudh Estates Аб and 
that the agreemert was binding оп them as well ав 
on all persons claiming through them; , 

t8) that under the Will of A. his widow succeeded 
to his property absolutely with full power to 
bequeath it to any person she liked, О Монлммар 
Yagua Kuan v, MUHAMMAD BHAHID Аш KHAN, 9 

: Q. L, J, 180; 25 О, О, 21 ө 


.INDIAN CASES, 


‘to а partition proceeding before the 
556° land, the partition oreatea new rights» Therefore 


' - [1992 

Ouster—Leclusive possession —Ereclion;ofesubslan- 
tial buildinglon joint property ificonclussye evidence 
of ouster, 

The erection of a substantial building on joint 
property by one co-owner cannot be regarded ag 
conclusive evidence of ouster. С JAGANNATH 
MARWARI v, OHANDNI Вів, 84 C. L, J. 458; 26 Q, W. 
N. 66 3I 
Paramsana rent, recovery] of —Paxamseng 

rent, what is—Suit for [recovery whether, lies in 

Revenue Court, 

А suit for arrears of paramsana rent lies ina 
Court of Revenue under section 108, clause 2 of 
the Oudh Rent Act in the same way asa suit for 
arrears of rent of any other kind payable in respect 
of a oultivatory holding. О Sat Duo v, Jar МАТН, 
90. L. J. 141; 4 0. Р.Т, R. (J. C.) 48 , 808 


Pardah-nashin lady, dealings with— 
General rule, when not applicable. See SrECiFIC 
RELIEF Аст, в, 25 19 


Part performance; appiicability of, equit- 
able doctrine of— Doctrine applicable whether right 

. to claim specific performance was or was not 
subsisting, 

In а suit for joint possession of land on declara- 
tion of title the defendant admitted that the land 
had fallen exclusively to the share of the plaintiff's 
father but alleged that the latter had exchanged 
that land with the defendant and received from her 
another piece of land that had fallen to her 
share, The lower Appellate Court found the story 
of exchange to be truo but held that without a regise 
tered document the exchange was void : 

Held, that notwithstanding the absence of a 
registered document, on the equitable doctrine of 
part performance, the, plaintiff as heir of her father 
couldnot question the validity of the exchange, 

That the doctrine was applicable without 
reference to the question whether the right to claim 
specific performance was or was not subsisting, 
C MEHAR Аш KHAN v. AROATANNESSA Bini, v6 С. 
W. N. 905 267 
Parties to suit—Transferee pendente lite, 

whether necessary party. 

A person in whose favour a conveyance is made of 
the suit properties pendente lite, is nota necessary 
party to the suit, and if, on his own application, he is 
joined asa party, and during the pendency of an 
appeal in the suit he dies, the fact that his heirs are 
not substituted in his place, is nob a defect in the 
constitution of the appeal. Pat Влмаор Gir v. 
Lan CHAND MARWARI, 3 P, L. Т, 352 401 
Partitlon—Parties, necessary—Co-owners—(Co- 

sharers—Mertgagee with possession, whether necessary 
party—Loous standi to object to correctness of 
partition proceedings—Partition, effect ef—Land in 
possession of one co-sharer before partition allotted 
to another co-sharer—Adverse possession of co-sharer 
in possession, when begins. 


2 Only owners and co-sharers are necesfary parties 


to a partition proceeding. A mortgagee with 
possession is in no sense an owner ora co-sharer 
and therefore is not a necessary party and con. 
sequently” has по locus stand: to object to the 
cotrecjnesg of a partition proceeding. 

Whatever may have been the rights of parties 
artition of 
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е 

for howsoever long a period a со-вһагег may have 
been in possession of a piece of land, which -in 
partition is allotted to another co-sharer, his adverse 
possession begins only from the date of partition. 
L.MuzaMMAD Din v. Монаммлр, 8 L. L. J. 877 
З MEC 425 
Suit by co-sharers for declaration that 
partition is against terms of wajib-ul-arz—Juris. 
diction of Civil Court. See SHAMILAT 240 
Widow of deceased co-sharer, whether can 
claim partition—Maintenance, agreement to recewe, 

whether bars claim. 

The widow of a deceased co-sharer ina joint 
holding has а statutory right to demand partition, 

The mere fact that she once agreed to receive a 
certain amount as maintenance from the co-sharers 
of her deceased husband would not debar her for all 
time from seeking to have her share in the holding 
partitioned off. L Тнлквг v. SADHU Sinem, 54P. 
L. В. 1922 35 
Partition decree--Esecution by plaintif— 

Defendant, right of, to continue proceedings. 

Plaintiff obtained &decree for the partition of a 
house, and applied for execution, A Commissioner 
was appointed to effect a division of it but before 
effect could be given to his report the house was 
burnt down : plaintiff thereupon wanted to drop the 
proceedings, but defendant objected : 

Held, that defendant should be allowed to continue 
tho execution proceedings in order that the property 
might be partitioned. В CHUNILAL v, MULCHAND, 
24 Bow. L, В, 440 417 


Partnership based on .contraci—Minor 
whether can create. See, OoNTRACT Act, s 1247? 








Patent medicine, imitation of—Suit for 
injunction —Specific Relief Act (I of 1877), s. b4— 
Test of imitation—Protection of Court, when to be 
given, : 
A customer is generally and to a greatextent 

guided by first impressions of general similarity, 

Consequently in a suit for injunction against the 

imitation of a patent medicine, its label and general 

get-up, the true test is to consider the number of 
similarities, not to calculate the points of difference. 

Minor points of distinction here and there which are 

not likely toattract a onstomer's eye on first sight, 

should not be magnified. 
Though a Court of Law will not assist in the 


perpetration of a fraud, yet, where & particular , 


business cannot be shown to be fraudulent, forbidden 
by law or even harmful tothe public interest, the 
person whose trade is being captufed and patent 
right infringed is entitled to its protection. A 
OunrAnPÁo SHARMA v. JAGANNATH Das, 20 А.І, J. 
537; 4& U. P. L, В. (À.) 186; 44 A. 603 353 
Pattams, nature of—Pattam property — Junior 
membeuxs of pattam’s family—Maintenance, right 
of ~Appropriation of pattam property for private 
purpose, legality of. 

Pattam is in some respects analogous to the stanom 
in Malabar. But iti$ not like the latter a теге 
dignity, but rather partakes of the wature of a 
religious office. The office is conférrede by the 
"Maghava villagers. -Although they are by custom 


bound to pestow it-ona member of the aliyasanthana, 
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family, yet on the non-existence of any such mem. 
ber, they can bestow it on any body they like. ; 

Junior members of the family of a pattam holder 
cannot claim maintenance out of ths puttam 
properties. 

Per Spencer, J.—The pattam properties being prop. 
exties attached to a religious office, any agreement 
by the pattam to аррторчме them for private pur- 
poses is illegal. Naga КАЈА v. KARNANTHAYA 
BELLALA, 41 M, L. J. 340; 14 L. W. 810; (1921) 
M. W. N. 626; 45 M. 62 А 84 


Penal Code (Act XLV of 1860), 
ss. 116, 161, 107-— Public servant—Illegal 
gratification — Abetment—Offer — Instigation —Offer- 
ing money for charities in which public servant 
interested. 


. The accused called on 0., a Municipal Commis- 
sioner, to express acknowledgments for the with- 
drawal of objections against a building which a 
cousin of his wished to erect. In the course of 
the conversation the accused enquired if he 
should put in & tender for some cement about 
which the Municipality had advertised, re- 
marking that it was no good putting in a tender 
unless one had.influence. After this the accused 
said to О. “ when shall I see you again,” 0. replied 
that there was no need. The accused again said 
"shall I see you here or elsewhere." C, said, “what 
about.” Accused said, “about that Rs, 5,000.” О, 
enquired, “what Rs. b,C00." Accused replied, "my 
cousin wishes to give you Es. 6,000.” 0, became 
suspicious and called a colleague ЖК. who was in the 
adjoining room and told him that the accused had 
offered him a bribe. The acoused in the presence 
of the colleague admitted that he offered the money 
on behalf of his cousin. When asked to leave the 
office, the accused was profuse in his apologies and 
reluctantly withdrew, The accused was charged 
under section 11¢, Indian Penal Code, for the abet. 
ment of an offence under section 161, He stated in 
his defence that the sum .offered was for certain 
charities in which О, was interested, and that C 
did not allow him to make himself clear. Ag ^ 
matter of fact C. was interested in certain charitieg 
and had requested many gentlemen to subscribe to 
them. The accused was acquitted at the triad, 


s Тһе Government appealed: 


Held, per Shah, J. (1) that the appeal fafled and 
the accused was rightly acquiited as the conversa. 
tion did not amount ha an offer, nor did it amount, 
to an instigation within the meaning of i 
of the Indian Penal Code; - о 

12) that even assuming that the words amounted 
to an instigation within the meaning of section 107 
of the Indian Penal Oode the question waa Whether 
it was for doing anything which, if done, would be 
funishable under section 16), Indian Penal Code 
but fhe sum which the cousin was to pay could have 
refer&nce only to the objections, again&t the build. 
ing already Withdrawn and could not refer to тӯ 
future act sieh аз the tender with which the cousin 
had no geet i 

(8) that althongh the explanation of the 
that the sum was meant ri charities in whioh c. 
was interested was undoubtedly open to criticism. 
as the inference suggested by what happened at the 

е ° 
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interview was equivocal and ‘the explanation put 
forward by the accused was reasonably possible, 

‘the theory of innocence could not be said to have 
been . sufficiently .negatived by the prosecution ; ; 

(4) that no inference could be drawn against the 
accused from his omission to mention that the: sum 
was meant for charities when C. called in K. and tala 
him that he had been offered a bribe as in such a 
position some persons may act with coolness while 
others may not be able to do so. - 

- Ber Macleod, О. J.—That the words “my cousin 
wishes to give-you Ев, 5,000," did not legally 
amount toan offer, but they indicated & state of 
mind on the part of the cousin that, if asked, he 
might give the sum, that the words were an instiga- 
fion stimulating C. towards making an attempt 
to get the amount and that even if it wasassumed 
that the ‘accused waa instigating C. to get the 
sim for one of his funds, that would amount to 
no more than a mitigation of the offence since 
under section 161 gratification was not restricted to 
pecuniary gratification or to gratification estimable 
in money. i 
- Тһе, distinction between offer and invitation to 
offer is well.recognised in the law of contract and 
there is no reason why the same should not be 
observed ina criminal case іё. the sole question is 
whether an offer has been made or not,’ 

[In view of the fact that Shah, J. acquitted the 
accused, His Lordship refrained from expressing an 
opinion on the question whether the appeal should 
be allowed or not.—Ed.] В EMPEROR v. AMIRUDDIN 
Блревнот, 24 Box. L B, 584; 28 Ов, L. J. 466 818 
z SS. 147, 333—Rioting—Assaulting and 

obstructing public servant—Separate convictions, 

„legality | o[ —Identification — Presumption —Evidence 

Act. (I of 1872), s. 114 ill. (e). 

. Several persons were convicted under section 147 
of the Penal Code of rioting with a view to attacking 
and obstructing the Police in the discharge of 
their duties and were alao convicted under section 
833 of ‘the Code of'the substantive offence of во 
attacking and obstructing them :' 

. Held, bhat/both conyictions could not stand and 
that the conviction under section 147 must be set 
aside. 

.» Although it has to be presumed under section 114 
illustration (е) of the 
oficial Act is properly performed, yet this pre- 
sumption is hardly sufficient to satisfy a Court that 
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Penal Code—contd. . VE Sees CRED 
S. 182, elements . of —Direotion" for proge- 
cution—Prima facie case. : 

A Court in giving directions for the prosecution 
under section 158, Penal Code, ів bound to find 
that there was в prima facie case with respect 
to all the elements, which are essential to ton- 
stitute the offence with respect to which the order 
under section 476 of the Criminal Procedure Code 
is passed. An order which does not set forth all 
the elements of an offence covered by it is, therefore, 
without jurisdiction. Pat РавмеѕнуАв Rar v. 
EMPEROR, 3 P, L, T. 268: (1922) Рат, 204; åy. P. L, 
R. (РАт.) 84; 23 Ов. L. J, 881 "205 


S. 188—Criminal Procedure Code (Act V 
of 1898), s. 144, order under, legality of, whether 
can be questioned. 

The mere fact that an application to revise an 
order under section 144, Criminal Procedure Code, 
was rejected by the High Court on the ground that 
when the application was made, the period of the 
order had elapsed, would not preclude a Magistrate 
in & trial, under section 188 of the Penal Code, 
from questioning the legality of the order under 
section 144 of the Criminal Procedure Oode. С 
JiaRATDIN MonAMMAD `0, EMPEROR, 340. І. J. 578: 
23 Ов. І. J. 376 20 
———— S. ]93--0оліғайісіоғу statements: before 

two Magistrates—Sanction to  prosecute—Proper 

Court—Sriminal Procedure Code (Act V of] 1898), 

в. 195, cl. 7 (a), 

Where a witness makes contradictory stutements 
in the Courts of two Magistrates, the- Oourt com- 
petént to grant sanction for’ his: prosecution under 
‘section ']92, Penal Code, is the. Court ёо which 
both the said Courts are subordinate. 

For the purpose of a sanction to prosecute a wit- 
ness under section 198, Penal Code, the Court of а 
Magistrate of the Second Class, is subordinate to 
the -District Magistrate and not to the Sessions 
Judge. L WanvAM Sinan v, EMPEROR, 8 L. L. Ј 689: 
28 Cx. L J, 465 817 
S, 295—Pamage. to mosque by placing 
rafiers of house in walls thereof— Absence of 
knowledge of damage or insult to Muhammadan 


religion — Offence. 
When a person in re-building his house has no iden 











Evidence Aot that every e that he is likely to do damage to the walls of a 


mosque by placing the ends of his rafters thereon, or 
without knowledge that such damage was likely to 


guch precautions have been takenat an identification ,result, as would ‚һе considered by Muhammadans, 


ав to render it truly valuable. L KALLU v. Емревов,28 

Св. L. J. 449; 4 L. L.J. 448; 4 U. P. L. 5. (b) 93 721 

- ss. 147, 355—ofences committed in 
same transaction—Separate sentences, legality of. 

: Inorder to carry out a sentence imposed by a 
priváte panchayat upon the complainant, the accused, 
blackened the complainant’# face and made him ride 
a donkey round the village. They were convigted 
of offences under sgotions 147 and 865 of the Ponal 
Q@ode and separate sentences were awdrded in res- 
pect of each offence * 

Held, that the acts committed by theeccused 
formed part of the samg transaction and that, there. 
fore, separate convictions and separate ec 
undér.section 147 and section 856 were illegal. 
Kagan Sines u, EMPEROR, 23 Ов, І, 7.457 725 

e 





as ап insult to their religion, his conviction under 

section 295 of the Penal Code, is not justified. L 

Sowana Ram vJExPEROR, 31, L.J. 247, 28 OR L, T. 

426 586 

S. 261—Minor brother—Oomplaint for 
kidnapping of sister, 

A minor brother cannot be the guardian of his 
sister, and, consequently, cannot lodge a complaint 
for kidnapping under section #61 of the Penal Code, 
L Karura v. Mam. Ras, 8 L. L.J. 588; 28 Св. L. J. 
479 831 
SS. 368, 394—4bduction—Intention— 

Inference*- Robbery | and abduction —Separate convic- 

tions. • 

The intent with which n woman, is abdnoted on 
kidnapped is more or less a matter of inference, 








SVol-Lx Vii] 
. Penal Code-—cont. 


"There: mo be some cases in which the matter is 
capable of direct proof, but very generally 
one has to infer from the circumstances of the 
саве and the subsequent condact of the accused 
„as, tQ what was the intention with which the kidnap- 
ping or the abduction, had been brought about. 
Juü'such cases it is for the accused to explain 
away the incriminating circumstanoes and to provè 
that he had noimproper or sinister object in view, 
, Where& woman going peaceably with her hus. 
band on the road’ is robbed of her ornaments and 
then carried off to a distanj village and is kept 
‘confined in a house to which ho other person could 
have access except the accused, the only inference 
that is possible is that she ias carried off with the 
‘object that she may be forced or seduced to illicit 
intercourse, and itis for the accused to prore that 
they had some other object in view. 

Whére а woman is first robbed of her ornaments 
and is then carried off, the abduction although 
imniediately following the robbery is no part of 
that offence, it not being necessary to complete the 
offence.of robbery that the woman should also be 
abdiéted. In sucha case separate convictions and 
sentences of the accused under the two offences are 
right and proper. L CHANDA біхан v, EMPEROR, 
3 L. L. J. 974; 23 Ов, L. J, 459 731 


S. 376—Rape—Conviction based solely on 
' evidence of woman raped, whether justified. 

In cases of rape, where the prosecution bvidence 
is xiob sufficiently strong to warrant a convibtion, it is 
unsafe to convict merely onthe accusation of the 
woman who has been raped, L Kansu RAM v. 
EMPEROR, 28 Ов, L. J. 475 82 


=. 379—Theft—Crops sown in another's 
field—Removal by latter— Offence. 
А person who outs and takes away crops own by 
avother, is guilty of theft. The fact that the crops in 
question stood upon fields in the cultivatory posses: 
sion of the person removing them and were sown 
there without any right is of no consequence, A 
MUHAMMAD ATA v, EMPEROR, 19 A. L. J. 1961; 23 Cn. 
І. Ј, 402 498 
S. 403, Expl. (2)—Derelict animal— 
Possession —Misappropriation—Duty ' of finder of 
property. 
` A person who takes possession of a derelict animal 
of which по owner can be discovered, is not guilty of 
&ny offence, and cannot’ be convicted of an offence 
under section 403 of the Penal Code. 
' A person, finding a property of which, from the 
nature of.it, there must be an owner, must ‘take 
reasonable care of it and endeavour to find out the 


€ 











owner; buthe is not bound tò adopt extraordinary’ 


means for the discovery; nor is he bound to be ont 
of pooket in discovering the owner by means of 
advertisement, 

28 Ok, L. 9.401 





conuicted—Son living in hóuse; conviction of. 
А father and son weye ‘living in the same house, 


AM 
After the conviction' of the father under section 411, i-Mectión A17 of the Ponal Code: Оп revision: 


Indian Penal Code, the son was challaned and cen- 


victed under the same section.on the same rounds ` 
5 ' purview of section 420'and not section 417 of the 


bit tħere was nothing to show that he was in 
possession 4X property which he kneš or^ had” 


GENERAL INDEX, 


» 28 Ов. L. J. 448 


Pat’ ВавАлур Hague V. EMPEROR, 
497° 
S. Ф1 I — Receiving ‘stolen property—Father ' 


` divorcing his wife: 


‘ott 
Penal Code—contd. `` = 


Yeason to believe was stolen ekespt that he had said 
to the Police that there was no‘stolen property i in 
the house : 

Held, that the conviction could not, be sustained: 
О Емревок v. FARRUKH HUSSAIN, 24 О. О, 294: 
2g Ов L. J. 428 588 


S. 41 1—Siolen property, possession of— 
Possession of wife, whether possession of husband. 
Acoused with several other males and females lived 

in-house as а joint family. During his absence 


from the house, a locked box containing stolen prop- - 


erty was found therein, whose key was produced 
by accused’s wife Accused was convicted under 
section 411 of the Penal Code: 

Held, that although the possession of a wife would 
frequently be the possession of the husband, yet this 
could not be presumed persein every саве: there 
must be something to connect the husband with the 
posséssion more than the mere fact that he -isthe 
husband, and that, in this case, the conclusion that 
the husband was in possession could поб be 
justified. А. Kuusar Ram v. EMPEROR, 20 A. L, 9, 
162; 4 U. P. L. R. (A.) 14; 23 Ов. L, J. 836 338 


SS. 415, 420 —Oheating — Fraudulent 
intention — "Property," meaning of — Certificate 
obtained by making false representations — Certificate, 
af “property.” 

A practically conclusive test of the fraudulent 
character of a deception for criminal purposes is 
this: Did the author of the deceit derive any ad. 
vantage from it which could not have been had 
if the truth had been known? 

Whether an article is or is not “property” 
within the meaning of section 420, Indian Penal 
Code does not depend upon its possessing a money 
ог market value, If it has some special value’ for 
the person or persons concerned, it is "property," 
even though its value cannot be measured in money. 

QA certificate for having passed an examination 

“property”. within the meaning of section 416, 

Indian Penal Code, 

Where a person by representing himself to be 
another obtains from an Inspector of Schools a 
certificate testifying to his having passed. a certain 
examination, when, in fact, he had not passed. that 
examination, he commits thé offence of cheating 
punishable under section 420 of the Репа? Code, 
IM LOCAL GOVERNMENT v. Ganaa Ram, 18 N. L. R 5?: 

I9, 
S. 417 —Ohenting—Offence committed at” 

one place—Loss caused at another place—Jurisdio. 

. tion, See CRIMINAL PRoozpuxE Copz, в. 177 623 


: SS. 417, 420—Oonviction under s. 417 
. —Offence disclosed under s. ' 420— Magistrate, second, 
eClass; jurisdiction of, to try case. 

“Complainant, while, under the influence'of liquor 
admimistered to him by the accused, was induced to 
sign a.document purporting to be a bond evidencing’ 
aloan of mongy but which, in reality, was a dedd"* 
accused were convictéd by a 
Magistrate ofthe Sécond Olass of an. offence under 











Held, that the offence charged fell within the 


ronal Code, antl gonsequently the Trying Magis 


* "1692 
Penal Code- cona. : 


+rate had no jurisdiction to enquire into or'try the 
case. L, BAKHTAWAR біхон v. Emperor, 8 L. b. J. 
293; 23 Cr. L, J. 428 588 


S. 447—Oriminal trespass— Possession, 
finding as to. See ORIMINAL PROCEDURE Оору, 


s. 842 6 
SS. 494, 497, 498. See Симіхат 
PROCEDURE Cops, s. 199 734 
S. 499—Defamation—Imputations against 
‚. persons who cannot be identified —Printing unfounded 
rumours— Good. faith—Jaurnalistic duties, 

A defamatory statement to be actionable must 
contain an imputation concerning some particular 
person or persons. whose identity can be 
established. An imputation against an Association 
or collection of persons jointly muy amount to 
defamation within the meaning of section 490, Indian 
Penal Code, but it must be an imputation 
capable of being brought home to а particular 
individual or collection of, individuals as such. 

It is unnecessary that the person whose conduct is 
called in question should be described by name. It 
ig sufficient if on the evidence it can be shown that 
the -imputation was directed against a particular 
person or persons who can be identified. The rule is 
that if the words used contain no reflection upon a 
particular individual or individuals bat may equally 
well apply to others, although belonging to the same 
class, an action will not lie. : X 

To publish, without regard to the feelings of those 
against whom it is directed, every foul rumozr that 
may be reported to him, cannot be justified by any 
recognised standard of editorial duty, specially 
їп а case where the untruth of the rumour could 
easily have been established by a few simple enquiries 
on the spot. ‘The Editor in such a case neither acts 
in “good faith” nor for the “public good.” Pat 
GOVERNMENT ADVOCATE V, GOPABANDHU Das, З P.L, 
T. 209; (1922) Par. 117; 4 О, Р, І, R, (Par) 27; 
28 Cn. L. J. 488 609 
ss. 499, Ехсер. (9), 500— 

Defamation —''Pichhlag" and “lawaris,” whether 

defamatory. : See OmRiwiNAL  PRocEpuRR CODE, 

в. 439 : 58 


Perpetuity, rule cgainst—Lease—Covenant not 
to transfer without lessor's permission. 
, A covenant in a lease offends against the Rule o 
Perpetuity, when it provides that, if the lessee or any 
of his representatives intend to transfer the whole 
° ог any portion of the lease, the transfer would be * 
made in favour of the lessors for proper price and that 
the lessee would not be able to transfer in favour 
ofa third party without the lessor's permission or 
wishés. È Swarna Kumar Снове v. PRAHLAD 
CHANDRA SARKHBL, 28 О. W. N, 874 719 
Plaint, amendment of--Case ripe for judgmend. 
See Civin PRocEDURE Oeps, О. VI,2.17 ° 132 
Plea and Issue, absence of—High боші, 
e power of, to setup new case, See GowTRAOT ACT, 
вв, 243,239 • • 124 


PleadingS--Suit for possession of mortgaged 
property— Mortgage-kond challenged as fraudulent— 
Fraud not proved—Amendment—Suit, whether can 
be converted into swit jor redemption—Discretion of- 


> Qourh- à * 
. . 














INDIAN CASES, 


{1924 


PleadingS-conold, A 
е 

In the absence ef special circumstances, a suit to 
recover possession ofa plotofland on a declaration 
that a mortgage-bond was fraudulent, coliusive and 
without consideratjon, when the case of fraud has 
failed, cannot be converted.into a suit for redemption 
of the mortgage: but it may be so converted, ih the 
discretion of the Court, if the mortgage is valid and 
binding and the'circumstances of the case permit ib. 

A plaintiff must ordinarily succeed on the case 
he has made in the plaint and, unless there are 
special circumstances, an action instituted for 
purposes absolutely inconsistent with redemption 
cannot properly be ‘converted into an action to 
redeem, as it would in reality amount to the conver- 
sion of a suit of one character into a suit of another 
and inconsistent character. © Wirya GOPAL v. 
Raxsas: Roy 394 


Possession, suit for—Delendant alleging sale— 
Sale found to be $nvalid—Tille and ownership, 
proof of, 

Plaintiff sued to recover possession of land from 
defendants whom he described as trespassers; the 
defendanis in reply asserted title under a deed of 
sale in their favour executed by the plaintiff's guardian 
during his minority; plaintiff impugned the sale, 
and it was found that it was nob for his benefit and 
was, therefore, nob binding on him : 

Held, that the defendants having failed to prove 
title, plaintiff should succeed without being asked to 
prove his own title to ownership. L Amas OHAND 
v, BAM ВАКНА,З L. L, J. 402 


, suit for, on basis of dispossession—Dis- | 
possession, what $&-— Evidence of definite acts of owner- 
ship adduced by both parties —Court, if can resort 
toany presumption as to title—Limitation Act (IX of 
1908), Sch, І, Art. 142. 

There is no dispossession unless there is ter- 
mination of the possession of the rightful owner 
followed by the actual possession of another, . 

Where in а suit for recovery of possession of land, 
each of the parties to the suit sets up. the exercise 
of some definite acts of ownership over. the land, 
the Court must decide the case upon the evidence 
adduced by the parties without .resorting to any 
presumption as to title. С Bruarr Lan NANDI V. 
NRIYANANDA GHOSE 1005 
‚ suit - for,.on ground. of dispossession — Oral 

evidence given by both parties. unsatisfactory— 

Court, whether competent to look into other cira 

cumstances, probabilities and presumptions .ав. to, 

title and possession—Limttation Act (IX of 1908), 

Sch, 1, Arts, 142, 144, 

In a suit for possession of 
erty on the allegation that the plaintiff, while in 
possession of the property was dispossessed by 
the defendant, if oral evidence of possession is 
given on both sides but the Оошф. finds.- gome 
difficulty in arriving at a conclusion upon that. 
evidence, or does nob consider. the evidence. al. 
together satisfactory, it is not precluded from 
taking into account the, ather ciroumstances, pro- 
babilities and presuniptions that, may: arise. in the. 
саза in regard to possession and title. Such a, 
case isnot one in which.there is -no evidence, 








immoveable. prop-. 


or where the evidence is valueless. Pat Tiran Sant 
т, Моонднр Вано, 8 Р, І, Т, 460 » . 63l 
в 
Ы ө. 


‘Mel; LX VIT] 
Possegsion=oontid. - 


ә , Sui for—Plaintiff to establish title— 
Dëfendant's failure to prove title cannot affect 
position, n 
In а suit for recovery. of possession of a land on 

' decfaration of title it is fof the plaintiff. to establish 

his title tothe land and if he faila to doso the 

failure of the defendant to establish his title cannot 

‘affect the position. C Авро Aziz v. AMIR v 


without title—Interest good against. all 
world eacept true owner. * 

. A-.person in possession, whether lawful or not, 

has an interest in the property which is good against 

"ЗП ће world ‘except the true owner. L, Sipav v. 

‘DEANNA, 2 L, L.-J..271 б 


Practice—Criminal appeal before Sessions Judge 
* = Сазе triable by Sessions Court—Committment, 

' "When a Séssions Judge on appeal finds 
“that the case against the acoused is іп 
‘yeality’ ote triable by a Court of Session, it is 
"nob, open to hiwr to modify the charge and alter 
‘the’ sentence. The*proper course for him is to 
‘direct that the accused be committed for: trial to 
‘the Court ‘of Session on'the new charge. А Hasan 
Raza v EMPEROR; 20 А. І, J. 568; 23 Ов. L. J 456; 
(4U.P. Li В; (А 182" - i ; 72 
— Patna High Court, whether bound to follow 
'' Ойісиба-тийтдв ` ` 

' The Patna High ‘Court’ is nob bound to follow 
‘slavishly the deoisions of the Calcutta High Court or 
‘of any other High Court. Pat Амит Lat v. 
.MURLIDHAR, 3 P. L-T. 4:2; (1922) Рат 223 538 


‘Pre-emption—4gricultural land — -Punjab 
., Pre.emption Acts: (TI of 1905) and (I of 1918)— 
-, Right to pre-empt. 
: On a‘sale of &grioultural land' in the Punjab, the 
Xight to pre:empt is'open to every one of the 
vendor's heirs,'the preferential right among them 
being determined according to the order of succes- 
sion. P C Sanz Asi Kuan v. KHAIR-MUBAMMAD 
Kuan, 30 M. L. T. 237; 20 A. L. J. 427; 8 І, 48; 7 
Р. W. В. 1922735 О. L. J. 514; 43 M. L. J. 49; 
'4 U. P-L. R. (P/0,) 89; 1'P. L. В; 1922 264 


Bindu Law—Joint family—Sale by father — 
Necessity—Son; whether can pre-empt. 
The sons in & joint Hindu family cannot maintain 
a suitto preempt a sale of joint family property 
made- by the fatheras managing. member of the 
family and which is not: alleged to be otherwise 
than for necessity. L, Suzma. Вам v. Кото.Вам 
6 

















eMórigagee pre-emptor — Acceptance ој 
`` mortgage/money from vendee—Delay in institution 
` of pre-emption suit--Watver. 

The: mere acceptance of the mortgage-money by- a 
mortgages from the-vendee of the equity of redemp: 
tion or his‘omission at the time’ to express a désire 
to purchase the property does‘ not: amount to’ a 
waiver of his .right-tq claim - pre-emption. 


‚ A pre-emptor is allowed by the law twalve 
months to make up his mind whether he твп 
or not, and any delay in suing is immaterial pro- 
yided that she suit їз within the‘poriod of 
Э Daa Dik v Janay, 44, D. 4.204. 7 


E ^ 


GENERAL INDEX, 


limitation., "within a certafn 


Pre-emption—conid: 


Non-compliance with decree—Appeal, 

Non-compliancs with a decree for’ pre-emption ія 
not fatal to the further prosecution by-the pre. 
emptor of an appeal against the decree. Lu- MUHAM- 
MAD KHAN 'v. GHULAM QADIR, 4 L. L J, 897 844 
e Non- Мићаттайатв - Lex — looi—Personal 

law—Non-Muhammadan of Delhi owning property 

in Bihar-—Sale-—Right of pre-emption. 

The Muhammadan Law of pre-emption oxists* in 
certain parts of India as a lex loci where both 
Muhammadans and non-Muhammadans ars entitled ' 
under it to claim the right of pre-eiption. But 
nowhere has it been adopted as the persenal 
law of  non-Mthammadans, and thus is not 
carried outside the locality in which it obtains, 
Therefore, if a non-Muhammadan, who is by custom 
amenable to thelaw of pre-emption in a particular 
locality, is the owner of a- property in another 
locality, where a similar custom exists, he is not 
amenable to the custom in the new locality, for, 
although ib is a similar custom, itis not the.same 
custom to which he has become amenable by 
reason of the fact that he is a native of or 
-domiciled in a partioular locality. Consequently, 
a non-Muhammadan of Delhi is not bound bythe 
custom of: pre-emption which exists in Bihar, 
although a custom of pre-emption exists also among 
non-Muhammadans of Delhi. In other words, the 
sale of property by а non-Muhammadan in Bihar 
does not give rise to a right of pre-emption if 
the vendor is not either a native of or domiciled 
‘in Bihar. Pat Fazan Karim ~w. Bist FATMATUL 
KUBRA, 8 P. L. T, 556 706 
Omission to claim whole land sold— 

Accidental mistake—Amendment of plaint, 

Tf in a'suit for pre-emption the plaintiff inten. 
tionally sues „ог less land than is covered by the 
sale he loses his right of pre-emption; but.in cases 
‘where the error is merely accidentaland rolates 
only to the description of the property the pre. 
emptor is always allowed to amend his claim. If, of 
course, he refuses to correob his error when it is 
pointed out to him'he will be held to have forfeited 
his claim. 

Where, however, the vendee himself takes. по 
objection to the error or raises an objection too late, 
«пе right of pre-emption is not forfeited. L, Annan 
АЕНА KHAN v КАГА ВАМ 872 

Transfer by vendes after institution of 
suit—Transferee, whether can set up superior right» 
of pre-emption—Lis pendens, doctrine of, applic- 
ability of. 

Where after the institution of a suit for pre- 
emption the vendee transfers the property in 
dispute tq e- third persom but the transfer is nob 
wade in recognition-of fhe superior right of pre. 
'emption of the: transferee, the -doctrine of lis pendens 
'applieg, and the latter cannot plead-his-superior right 
‘of pxe-empliog in answer іо the plnintiff’s claim. di ° 
Munsar Raw ü MAGHAR Map  , 

-————- SUITE -Decree directing payment within 
certain®*period—Period, enpiry of, while-Couré closed 

— Payment on re-opensng'of Gourt, effect of.' 

` Where a pre-emptor is' given s decree. on cone 
dition of paying in Court the purchase-money 
eriod and: the Oeurt closes: the 
yery next day and. remains closed till after the 











ә 


1074 
Pre-em ptlon -—cexcid, . 


expiry ‘of -the..period allowed, payment-on the day 
‘the Oonrt re-opens is.a sufficient compliance with 
. the deoree: ; 

Obiter.—When apre-emptor isgiven а deeree on con- 
dition of paying the purohase-money within a cer- 
: tain period, and the Courbis open during the earlier 
: part of that period-but closed during the letter part, 

payment on the day the Court re-opens is not а suffi- 
-cient icompliance with the decree. ЫЫ HIMMUN v. 
Favs, 8 L. L. J. 310 | ' 772 


' Presidency Towns Insolvency Act 


ОПО? 1909), S. 17 no tar to creditor's right 
to institute suit, d 
“Section 17 of the Presidency Towns Insolvency 
Act is'nob а bar absolute to-the creditor's right to 
institute a suit unless the institution of a suit has 
' been stayed by an injunotion or order. The creditor, 
therefore, cannot claim » deduction of time, during 
whith the insolvency was pending, in computing 
the period of limitation in any suit brought by him 
after the insolvency proceedings are quashed. 
B бїрнкАз Buosras v, ÁLLI Hast, 24 Bon, L. By 


Principal and agent—Agent acting for 
foreign principal—Personal liability of agent— 
Presumption—Time of essence of contract. See 
Qontract Аст, s. 280 (1) I 


.Probate and Administration Act 
(V of 1881), S. 92—Hzecutors—Power to act 
alone~~Direction in the Will—"Several,' meaning 
of.—Renewal ef barred debt—Ewecutor, competency 
of. 

Under section 92 of the Probateand Administra- 
tion Act, two out of three executors are competent 


„to aot alone .unless the, Will contains “a direction . 


to the contrary.” 
The word "several" in section 02 of the Aot does 
‚ поб’ mean “possessing powers to act severally.” This 
meaning isinconsistent with ihe use of the word in 
ordinary p&rlance.. : 

An. executor is competent to renew a barred debt. 
Probate and Administration Act shonld not be read 
as superseding the previous law, merely because it 

is silent.on this point. Wi ALAMURI SITARAMASWAMI 
*y, RAGHAVACHARYULU VENKAATA, 42 M. L. J. C68; 
80 M, L. T.'844; 16 L. W. 62 A 104 
Procedure-—Evidence—Court, if can refer to 
documents:other than those on record without hearing 

e, parties. - 


No Court has» right to look аф any document ог“ 


any papers other than those on the record without 
giving the parties to the suit an opportunity of 
being heard and of making their submission with 
rogard to what is contained in documents outside 
.the record’ to which the Judge desirésto refer. 
If it becomes necessary'to refer to matters ог 
than those on the record in accordance with the 
‚provisions in that, behalf contained in the Ógde of 
*(fivil Procedure, reference to such evidence must 
.only be*made in tha presence of th$ parties and 
after hearing them upon the evidence. 4C Аттар 
Aut OHOUDRHURY v Jagina BIBI , : 871 
.Promissory-note signed by member of 
Qompany—Company, liability of. 
. - Azpromissory-note was.written om paper on which 


-INDIAN -OABES, 


, uem 


Fromissory-«note-«concid. ° 


e, 1 EA 
in addition on the paper a rubber stamp impression. 


of the 'ompany: the note was passed in lien of the“ 
balance due on account of certain machinery pur- ”. 


chased for the Company, and was signed "T; N, Joshi 
for Joshi Patwardhan & {,0., Secretaries, Treasgrers 
and Agents”: A К 
Held, that the promissory-note was drawn on 
behalf of the Company, and that the Company was 
liable for the amount thereof 
SHALA Steam PRESS v. GAJANAN 
Travine Оо, 24 Bou. L. В. 355 
- , suit on — Consideration —Onus— Defendant, 
when entitled to succeed without proving wamt of 
consideration. i i 
The ordinary rule.'is that in a claim ,to recover 
money lent, the defendant must prove sbgence of 


INDUSTRIAL & 





, consideration if that is his case. 


But in a cage where consideration is denied in 
the written statement and the plaintiff goes into 
the: witness.box, and the result of his cross- 
examination is such that he fails to establish the 
point which he set out to make, namely, that he 
gave the consideration and the Court is thus 
satisfied that he did, not give the consideration, 
the defendant can avail himself of that and has a 
right to a decree. A MUHAMMAD SHAFI KHAN v, 
MuBAMMAD Moazzam Аш Kuan, 4 U. P. L. В. (A, 


48 А 
Prosecution, failure of, to appreciate motive, 
effect of. See Бүтрамс= Act 343 


‘Provincial Insolvency Act (Ill .of 


1907), SS. 14, 15—Provincial Insolvency Act 
(V of 1920), ss. 10, 24—Application to be adjudged 
insoluent—-True -and full: disclosure of property, 
- inquiry as to, whether can be made at adjudication, 
An issue whether a petitioner to be adjudged 
insolvent has made a true and full disclosure of his 
property is not pertinent at an inquiry under 
section 15 of the Provincial Insolvency Aot':III of 
1907 provided he has given the particulars required 
with regard to his property, as it is. not until after 
the adjudication that it can be ascertained whether 
the petitioner has madea true and fall disclosure, 
В Laxmi Bang, LD. v. RAMCHANDARA NARAYAN APTE, 
24 Bom, L. В. 292; 46 В 757 $ 2 
SS. 16, 28—Insolvent tenant—Rents due 
after adjudication, whether provable under the Act— 
Suit for recovery with leave of Insolvency Court, 
whether maintainable. 3 , 
Where, after a tenant is adjudged insolvent, his 
rent falis into arrears, the srrears of rent so due 
stand on the mme footing ав в debt or liability in- 
curred after the order of adjudication and do not 
constitute a debt proyable under the, Provincial 
Insolvency Act, because the obligation or liability 
to pay the arrears did not, arise till after the 
adjudication was made. A suit, therefore, to 
fecover such arrears is maintainable without the 
leave of the Insolvency Court О Корк Pzmanr 
Lan v KaLKA,9 О L.J +57 549 


Provincial Insolvency Act (V of 
19207, Ss. 5, 73 (3)—District Oourt, power 
of, te grant review—Appeal- from order granting 
review—High Court when will interfere ss 
A District Jndge acting under the Provincial Ingol- 





was printed-the'name оќ д: Comp&ny, and there was.* venoy Act has power to review hig fewn; ‘order, 
i s „ТА п Ter. : MM deir 
. 


e 


E Poona OHITRA. `. 


Ф: ху 
Provincial Insolvency Act—conold. 


because séction 5 of that Act gives a District Judge, 
. when sitting as án Appellate Court, the same powers 
‚ under the Code of Civil Procedure which he would 
have had if he had been sitting to hear an ordinary 
appeal. ° 

hough an appeal lies to the High Court under 
section 75 (8' of the Provincial Insolvency Aot, from 
an order grantiug a review of judgment, yet the 
Oeurt in dealing with’ such an appeal should be 
guided by the principles laid down in the Civil Pro- 
cedure Code. A Munnv Lat v. Kons BRHARI Lat, 
20 A; L. J. 617; 4 U. P, L: E. (А.) 66; 44 A. 605 317 


: SS. 53, 75 Gift of money, whether 
‚ "transfer' —Order under à. 63— Appeal, second. 

A gift of money made by an insolvent a few 
months before his being adjudged an insolvent to his 
mistress for the purpose of purchasing a motor car, 
amounts toa ‘transfer’ within the meaning of seotion 
63 of the Provincial Insolvency Act and isliable to 
be set aside under the provisions of that section, 
even though the subject-matter of the gift is 
eonverted into а car. 

No second appeal lies from an order under section 
53 of the Provincial Insolvency Act annulling a 
transfer, L, Inani JAN v. Нав: Кіѕнех Das 887 


Provincial Small Cause Courts Act 
: dX of 1887), S. 25—Jurisdiction—No error 
` of lavo — Interference by High Court, if competent 

A High Court will not interfere with a deoree, if no 
error of ‘law has been committed by the Small 
Cause Court within the meaning of section 4^ of the 
Provincial Small Uause- Vourts Act. WU BAUL 
CHANDRA Appya t. ABDUL MATLEB S51 
i —.S. 27—Decree or order of Small Cause 

Oourt—Transfer to ordinary Court for execution- 

Order in execution, whether appealable. 

Ordinarily, the decree or order of a Small Cause 
Court is finial; under section 77 of the Provincial Small 
‘Catise Courbs'Act, but when sucha decree is trans» 
ferred to the ordinary Court for execution as if it 
were à` decree made by that Court, the orders made 
in execution are appealable in the same way as 
orders made in the execution of decrees passed by 
that Court, although under section 102 of the Civil 
Procedure Code a second appeal would be barred. 
C JANINIPALA DEBI v. KARALI PRASAD MUKBERJREE, 
* 84-0. L, J: 477 

С Schill, Art. 35 (11)—8uit. for value 
of fruit removed from tree-—Jurisdiotion, objection 
to, not taken in Trial Court, effect of, 

''A suit to recover the value of fruit removed from 
a tree is excluded from the: cognizayice of a Small 
Cause Court by Art. 48 (ii) of sohedule 11 to 
` the Provigcial Small Cause Courts Act, if the re- 
moval amounts to theft. 

* "The fact that no objection as to jurisdiction is 
taken in the: Trial Court, has-not the effect of con- 
ferring a jurisdiction on that Court which it other. 
wisé did not possess, la М№авг-Валкнен v, MOHAMMAD 
Ait, 8 L. L. J, 380 . i 305 
Public demand,” meaning of. 

` The “publicdemand”’ mentioned in seBtion 4 and 
@efined in section 3, clause (6 , read with clase *.7), 
pf. Sphedule 1 includes 2,demand payable to the, Col. 
lector by agperaon holding any interest in land when 





— 
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such demand is а condition of the use and enjoyment: 
of the land. © Pratap ÜHANDRA ЈАМА v. SECRETARY 
oF Starm FOR INDIA, “Б C. L. J. 304 | 

Public Demands Recovery Act (HI 

Of 1913), ss. 4, 37. : 

It is not open to the Revenue Authorities to issue 
& supplemental certificate for the period covered by 
a certificate previously issued: under section 4 of 
the Publio Demands Recovery Act. © PmaraP 
OHANDRA JANA v, SECRATARY oF STATE FoR‘INDIA, 
85 О. L. J. 804 375 
Punjab Courts Act (XVIII of 1884),, 
. $8.40, 70 (1), (a), (b)—Divisional Court 

confirming decree of lower - Court—Revision to the 

Chief Court—Revision converted into appeal- under 
С в. 10——Punjab Courts Act I of 1912 passed before thia 

conversion giving right of appeal —Appeal whether 

valid, 

A petition for revision, under section 70 (1) (a) 
of the Punjab-Courts Aot XVIILof 1884, was pre- 
sented to the Chief Court on 20th January 1920. 
Before the petition came up for admission, that 
section was repealed by Act I of 1912 but the 
admitting Judge by a mere inadvertance and probably 
not having before his mind the Act I of 1912, admitted 
it as an appeal under olause (1) (5) of the repealed 
section. At the hearing of the appeal it was objected 
that asthe power of converting a revision into a 
further appeal had been imken away by the new 
Act, the order of the Judge was made without 
authority: 

Held, that although the Act of 1912 had taken 
away from the ' hief Court the power of converting 
a revision into a further appeal, yet under’ section 
4U ofthe Act of 1831, as amended by the Aot of 
11912, the petitioner had “acquired an independent 
‘right of appeal when the ‘appeal was'admitted, and 
that as that right was subsisting on that date, the 
“appeal could be treated as properly admitted under 
that section, L Jar OHAND v. SHAHZADA, 1 L, L, J, 
126 d 358 
Punjab Courts Act (VI of. 1918), 

SS. 41 (3), dd Appeal, second —OCustom— 

Burden of proof Certificate, whether necessary— 

Relusal, erroneous, to grant certificate—Revision, 

if competent. 

ihe question of onus probandi in custom саб 


G ecannot be raised in second appeal without, a ‘certi- 


ficate under seotion 41 (8, of the Panjab Courts 
Act. : 
When an application for a certificate under sectiow 
4'-. 8: of the Punjab Courts Act for filing a 
second appeal on the question of onus probandi 
in a custom case is refused by a District Judge 
-on the erroneous ground that' no certificate is 
required, a revision to the High Court from the 
ks of refusal is competent on the ground that the 

istrict Judge has-tailed to exercise the jurisdiction 
vested in him, Ш:М№атно v Baran Siyen -759 


‘Punjab Excise Act Ul' of: 1914), 
. 88. 58,69, 65, 78—Livensee: of liquor-shop 
` eontragénéng rules ‘as to keeping correct registers— 
Sentence of fine and order for forfeiture of liquor, 

validity of. DEC : 
The mere making'of an incorréct' entry in the 
registets, kept pnder rules ‘framed under sections 58 
e А 


„1@76 
Punjab Excise Act—ceondd.- -© >- . - 


and 59 of:the Punjab -Dxeise Act, is not an offence. 
iwitself. . It ів. only a-wilful.contravention of any 
regulation made under sections 58 ог 59 whish is 
punishable under. section 65 of the Act. 

An order directing forfeiture of liquor and empty 
bottles: feund.in. the shop із illegal and cannot be 
passed under section 78 of the Act. L. SUNDAR Das 
v, EuPEROA, 8 L. L. J. 195, 23 Ox. L. J. 876 200 


Pu Jab Land Revenue Act (XVII of 
7)s Sa 158 (2) (xvii). See s 


Punjab Laws Act (IV of 1872), 
insolvency proceedings wnder, whether "suit" —Order, 
whether decree — Appeal. 

Insolvency proceedings under the special provi- 
sions of the Punjab Laws Асі do not amount toa 
“suit”, as the term is used in section 13 of the Civil 
Procedure Code; an order in such proceedings, 
therefore, is nob a decree, and is, consequently, not 
appealable. :L.- RADHA KISHEN v, MADAN GOPAL, 
8 L. L; J. -388 


Punjab Limitation (Ancestral 
-Land Alienatlon) Act (I of 1900), 
Sch. 1, -Arts. I, 2—Limitation Act (IX of 
1908), Sch. I, Art. 144—Suit for possession by heir 
or reuersioner-- Object of Punjab Act-—Swuit barred 
before accrual of right tosue— Limitation —Particular 
provision, plaint to determine. 

An action torecover possession of ancestral land 
alienated by a male proprietor subject to the Custo- 
mary Law of the Punjab is governed by the pro- 
visions ofthe Punjab Limitation (Ancestral Land 
Alienation) . Aot, I of 1900, if the death of the 
alionor, . which. gives rise to the cause of action for a 
Suit for possession, takes- place after the enforce- 
ment of the Act. . 

The whole scheme of the Act makes it clear that 
the object of the Legislature was to remove an 
‘uncertainty about titles to land by compelling the 
relatives of the male proprietors to impeach 
their: alienations within a limited period, namely, 
‘twelve -years from one of the dates specified 
‘therein,’ It was intended that the title of the alienee 
éhould be immune from attack, if the alienation in 
his favour was not contested within twelve years 
‘from the date mentioned in the third column of the 
schedule. -Art 2, which deals with а suit for® 
‘possession, should be read with Art. 1 which pre- 
scribes the period of limitation for s suitfor a 


*declaratory deoree,: and the word ‘heir’ used in e 


the: former Article connotes.the same person or 
persons as the expression “son or reversioner" in the 
latter Article, 

The word “heir” denotes a person who succeeds by 
‘déscont-to- an-estate of inheritance, and it ів’ beyond 
doubt that as long-as-a proprietor is living he has np 
‘heir. -The person impeaching his alienation and 

-&éeking a deslaratory-decree cannot, therefore, be 
figsignated by thetterm "heir" and is, consequently 
described as. “son ар reversioner.” Jijs only after 
the death of the proprietor that the “son. or rever. 
sioner” becomes, his heir. ° 
In order to determine whether an action is 
.governed.by a particular provision of thé Law of 
Limitation . tho Üour&has only to peruse tho plaint 
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and to decide whether upon the averments Contained. 
therein the claim comes within that provision. Е 

It із ру no means ẹ& raro thing that a ві for 
possession is barred by limitation though the right 
to sue for possession has .not.ye& accrued. 14 
RULDU Вімен 0. SAWAL SINGR,.3 L, 188 388 


Punjab Municipal Act (Шо? 1911), 
S. 56 (1) (D)—Well sunk by private person. and 
dedicated to public, whether vests in Municipality. — 
A woll sunk as а charitable act by a private per- 

воп and dedicated by him to the public must be 

regarded as a public place and vests in the Muni- 
cipality under section 56 (1) (b) of the Punjab 

Municipal Act. L KisuxN 8іман .2, MUNIEIPAL 

COMMITTEE, Amritsar, 4 L, L, J. 62 £99 


Punjab Pre-emption Acts (П of 
1905) and (I of .I913)—Right io pre- 
empt. See PRE-EMPTION 264 

Punjab Pre-emption Act ‘I of 
1913), S. 3 (5) (а), applicatiun of. See 

GUARDIANS AND WARDS Аст, s. 29 924 

~ S.  7—Pre-emption — Custom — Proof— 

Fatehabad, Hissar District—Judgment based upon 

compromise, value of, 

The custom of pre-emption does notexisbin thé 
town of Fatehabad in the Hissar District. 

A judgment based upon a compromise or сол. 
cession, though of some probative force, cannot be 
placed on the same footing as one in which a custom 
was held to be proved or negatived after contest, 
L Рїввнї v. Тота, 3 L. 136; 20 Р. W. R. 1922 71 
Sa 8 (2), Notification under —Retrospective 

effect—Pending suits. й 

A Notification under section 8 (2) of the Punjab 
Pre-emption Act cannot have retrospective effeot 
and does not: affect suits pending at the date on 
which it is issned. : 

General prinoiples deduoible from the statutory 
provisions relating to pre-emption in the Punjab 
are in favour of the pre-emptor's cause of action, 
affer it has accrued, not being affected by an 
contingencies arising after the date of ‘sale. L 
MOHINDER v ARUR SINGE, L. 287 625 
——— 9, 14—Agricultural land in: Municipality, 

sale of —Non-agricultwrist, whether can pre-empt. 

Although a non-agriculturist may. buy land from a 
member of an agricultural tribe without restriction 
ina Municipality, he cannot pre-empt.a sale of 
ant land. L Lacuman Sines v. SUNDAR Das, 3 L, 

. 430 








816 
S. 15 (с), secondly—"Patti er 
other sub-dipision,” meaning of Taraf or patti 

created for purely fiscal purposes. . 

A taraf or patti of a village created at. the time of 
Settlement for purely fiscal purposes, i'e, for the 
purpose of convenience in collecting the land reve. 
nue, is поб a patti or other sub-division, within the 
contemplation of section 16 (c), secondly, of the 
Punjab Pre-emption Act. 1. Оттам OHAND у, 
MrHTAB SINGH 4 
з. 22 ( D)— Deppsit- Time limit— Duty of 
Court—Ẹailure to fiw time for deposit-—Pre-emptori, 

gpsition of l : 

Under section 22 (1) of the Punjab Pro-emption 
Асі, it is imperative for the Court to-fiz-astimdg 

. e Ё ` ` A 
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concld, ` . 

within which the déposit must be made, and if the 

Court fails to do so, and the pre-emptors do not 

pay in the deposit, they cannot be penalized for 

having disobeyed an order which was never made. 

L Влгмокдхр v. Lacuyman Bar, 8 1. L. J. 545 
• ° 


796 
Punjab Tenancy Act (XVI of 1857), 

5. 50—Sale of proprietary rights to occupancy 

tenants—Sale set aside—Possession awarded to 

_proprietor—Suit by tenants to establish occupancy 

rights, whether barred. See Сту. PRocEDURE 

Cong, ss, 11, Expr. IV, 47 .485 
Railway Company-OCommon — carrier— 

Goods, consignment of, for carruage— Contract, nature 

ae lost in transit—Railway Company, liability 

of. 
E Where goods are consigned toa Railway Company 
to be carried from one station to another, the 
contract is that the goods should be carried by the 
nearest roufe Ifthe kailway Company, to suit their 
convenience, carry the goods by another and longer 
route, which offers far more opportunity for loss to 
occur, they are bound to notify the consignor, so 
as to give him an opportunity of deciding whether 
he should sign the Risk Note in Form Bor not, and 
their failure to do so will render them liable for any 
loss which may осош. В Vani MAHOMED HAMAD v, 
С: I, P. RAILWAY, 24 Bom. L: R. 316 3 
Risk-Note Form H—Contract to carry goods 

at owner's risk—Loss of goods—Compnay’s liability— 

' Wilful neglect—Proof. 

"The plaintiff delivered to the defendant Com- 
pany at "Nagpur fifty-seven bales of piece-goods 
to be conveyed from Nagpur to Amritsar and the 
‘defendant Company issued a Railway receipt for the 
sajd bales to the plaintiffs The goods were booked 
under a Risk-Note in Form H whereby the plaintiffs, 
in consideration of the consignment being charged 
for -at the special reduced or owner's risk rates, 
agreed and undertook to hold the railway Adminis- 
tration and all other Railway Administrations work- 
ing in connection therewith, and also all other 
transport agents or carriers employed by them res- 
peotively, over whose Railways or by or through 
whose transport agency or agencies the said goods 
might be carried in transit, harmless and free from 
all responsibility for any loss, destruction or 
deterioration „of or damage toall or any of the said 
consignment from any cause wharever except fora 
logs of the complete consignment or of one or more 
complete packages forming part of the same 
consignment, due either to the wilfal neglect of the 
Railway Administration or to theft by or to the 
wilful neglect of its servants, transport agents, or 
catriers employed by them before, during or after 
transit ovdr the said' Railway or other «аву lines 
working in couneotion therewith or by any other 
transport agenoy or agencies employed -by them 
respectively for carriage of the whole-or any pan 
of the said consignment, provided that, the term 
“wilful neglect’? should not be held to include 
‘fire, robbery. from a, running tram ог any 
unforeseen event or Accident. The waggon was 
sealed and remained for 3:+hours in-the sagpur 
goods yard. The-seal bore-the dsoriptior: N.G:-P. 8. 
‘Phe goods. were carried over the Railway of the 

А 4 E ~ dkat wee vie E > 
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defendant Company from. Nagpur to Delhi, then 
over the Hailway of the East India Railway Com: 
pany from Delhi to Umballa, and lastly over the 
Railway of the North-Western Railway Company 
from Umballa to Amritsar. The goods arrived at 
Amiitsar and the unloading clerk at Amritsar noticed 
that the seal on one side bore the inscription N. G., P. 
i$ large characters without any figure, and that 3 out 
of 57 bales were missing. Consequently only 
fifty-four out of the fifty-seven bales were delivered 
to the plaintiffs’ consignees. Plaintiff sued the defend. 
ant Company for damages for loss of the three baleg 
the defendant admitted the short delivery but ° 
denied that the loss was due either to the wilful 
neglect of the defendant Company or to theft by or 
to the wilful default of their servants: 

Held, that under the circumstances of the case the 
legitimate inference was that the waggon was 
broken open at Nagpur where the goods could be 
disposed of without exciting any suspicion and by 
persons who could caloulate on being free from 
disturbance for a considerable time and that, 
even if it ocourred after the waggon left Nagpur, 
either some of the defendants’ servants were con. 
cerned in the theft or the theft occurred owing to 
the wilful neglect of the defendants’ servants, 

Held, also, that there being a prima facie oase 
against the defendants it was for them to offer 
some reasonable explanation in order to escape 
lability; and that as they failed to offer any explana. 
tion they were liable for the damages. В OxNTRAL 
INDIA SPINNING & WravixG Со, о G I P. RAILWAY 
24 Bow, 1, В, 272 162 
Railways Act (IX of 1890)—Carriage of 

goods by Railway at Railway risk—Bhort weight— 

Railway Company, refusal of, to give “орет 

delivery” — Cause of action—Sutt for value of goods. 

Where goods are consigued for carriage by Rail. 
way, at Railway risk, and at destination are found to 
be short іп weight, the fact that‘ the Railway Com- 
pany declines to give "open delivery,” of the con. 
signment affords no cause of action to the consignee 
to maintain a suit for the value of the goods, there 
being no provision in the Railways Act to make it 
incumbent um a Railway Company to make “open 
delivery.” .BzoRETARY OF State FOR INDIA v, 
Suáax Lan Юкокт NANDAN, 4 U, P. L,R. (1) 66 


«— —— SS. 72 tO 76—Carriers Act (ІГ of T y 
Contract Act (IX of 1872), в, 151, 162, 161— 
Railway Company — Вайве — Common carriar—~ 
Tiability Jor loss of goods- Risk-Notes, Form A and? 
B, effect of—Wilful neglect- Onus—Consignee to: 
seb forth particulars constituting neglect—Civil 
Procedure Code (Act V of 19U-), О V1, v. 4, 

A Railway Company becomes a bailee under 
sections 151, 15? and 161 of the Indian Contract 
Act of 1872 and are common carriers under the 
Carriers Act, and would be liable for the loss 
E n or deterioration of any 
menj either, wholly or іп past of an 
consigned to, them, and they, are e AB 
pid et goods so үсошелей to the consignee 
in the cendition in which the i 
TeS ey were consigned to 

This ordinary’ liability of а Railway бо 
under, sections 72 to 76 of the Railways AG d 


consigne , 


. 
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intended to be limited by the special agreement 
between the Company and the consignor embodied 
in. Risk-Notes А and B, and the consideration for 
Ihhiting the liability of the Company is the re- 
duction of thé ordinary tariff rate. 

The Railway Company under the Risk.-Note is, 
therefore, liable only for the loss of one or mom 
complete packages due to the wilful neglect of its 
servants, transport agents or carriers employed by 
them. ` 

The Risk-Notes A and B fulfil the conditions 

. for rendering а contract valid, and, therefore, the 

parties are bound by the contract embodied in the 
Risk-Notes. 
' The onus of proving wilful neglect and default of 
the Railway Company and thereby fixing the 
liability’ upon it must necessarily rest upon the 
plaintiff, 

A plaintiff, in order to succeed in an aotion 
for compensation for the loss or deterioration of the 
goods consigned to the &ailway must also set forth 
all the particulars constituting the wilful neglect 
or default of the Railway Company, which occa- 
sioned the loss or deterioration, as is required by 
O. VI, r. 4 of the Civil Procedure Code. Pat 
G. I. P, Rx. Co. v. diran B. M, NIRMAL БАМ, 8 P, L. 
T, 222 664 
——— Sch. 1l, СІ. (m)—"Shawls" meaning 

of— Question as to meaning of word, whether question 
- of law—Appeal, second. 

' The term “Shawls” in clause (m) of Schedule II 

to the Railways Act, refers to Indian Shawls of 

special value, and cannot be taken to apply to 
` articles of inferior value. 

* The question whether the term ‘‘Shawl” in clause 

(m) of Schedale II to the Hailways Actis not used 

in a restricted sense, isa question of law, and the 

High Court can, in second appeal, consider. whab is 

the proper meaning of the word. B East [NDIAN 

Ry Oo. v DavasHar VANMALIDAS, 24 Bom. 52 


› 


Record of Rights—Presumption as to 
_ Correctness— Burden of proof. See BENGAL 
| Tenancy Aor, s 108-B 3) 170 


Redemption of Mortgages (Punj- 
, ab) Act (IN Of 1913), S. 15—Money 
‚ deposited, whether can be attached in emecution of, 
* de:reo against mortgages, 

- The provisions of section 15 of the Redemption of 
Mortgages Punjab Act, 1918, are meant primarily 


"ог the protection of the person depositing the * 


money, The intention of the Legislature was that 
the money deposited under the provisions of this 
Aot should be exempt from attachment in execu. 
tion’ of a decree against the depositor. But as 
, вооп as the money has become the property of 
the mortgagee there is wothing to prevent its 
being attached’‘in execution of a decree against 
the latter. 'L Monna Маг о, Tursi Вам, зоа 
* е 


` questions. . А 

+ An order of reference to a Full Bench should поь 
ask hypothetical, questions or ask the Full Bench, 
so to spëak, to give a dissertation on general princi- 
plesiof law- but-to do what із quite &noüph for any 


Reference to» Full Bench» Hypothetical 
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Reference to Full Beneh—conola. ` 
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Judge to do, to answer tho question whioh directly 
arises in the case before the Court MI NALLA 
TiRUPÁTIRAJU v. NANDIKOLLA Venxarya,'165 L.W. 
395, 80 M І, T. 181; 42 M. L. J. 8:2; (1922) M. W. 
N. 207: 45 M. 504 ° 79 
Registration Act (XVI of 1908), 
S. 17—Family agreement—Reversioner under- 
taking not to challenge alienation of half of ancestral 
property—Registration, whether necessary—Aliena- 
tion, contemplated or completed—Consent of neat 
reversioner—Good faith to be presumed—Had. faith 
to be established. n: 
. A family agreement by which а sonless pro- 
prietor agrees not to alienate half of his land, and 
his nearest reversioner undertakes not to challenge 
or object to any alienation which the former 
might see fit to make of the remaining half of 
his land, does not require registration and is binding 
on the sons of the reversioner. у 
If the bad faith of a reversioner in giving hia 
consent to an alienation is pleaded, it must be 
established, Good faith must be presumed. . 
Where the next reversioner consents to a contem. 
plated alienation, such consent is as binding and 
valid as a consent given to a completed transfer. 
L Guras v, Менхрі, AL L J 623 L. i12 417 
S. 17 (1) (D)—Letter depositing title- 
deeds after mortgage effected, admissibility of, 
without registration. See EQUITABLE ШЫРТ 








S. 33—Power-of-attorney evecuted by 
parda-nashin lady— Attestation by Sub-Registrar— 
Preswumption—Onus—Proof— Construction of power 
—Power to emecute mortgage, whether includes 
power to incur loan—Power to sign, whether includes 
power to mortgage. . .. 

` Where а Sub-Registrar has attested under section 

83 :2) of the Registration Act a power-of-attorney, 

purporting to be executed by s parda-nashin lady, it 

will be presumed that he was satisfied . аф 16 had 
been voluntarily executed by the lady; but а pre. 
sumption ів only a rule of evidence which throws 
the onus on the other side; and it is of no avai 
where there is evidence on the record which would 
lead the Court to the conclusion that there was not 
evidence sufficient to satisfy the Hegistrar that the 
power-of-attorney was voluntarily executed. by the 

parda-nashin lady. d 
All powers-of-attorney should be „construed 

strictly. . "n 
The power to exeoute a dooumenb carries with 

it the necessary power to enter into the transaction 

itself, and, therefore, the power to execute a mort- 
ge carries With it the power to incur any loan. 
Obiter —A power to sign a mortgage does not 
carry with it a power to enter into є® mortgage 
transaction. Pat Ram Lan Sinem v Bisi BRAH- 

RUNNISSA, 8 P. L. T. 442 3: 

= SS. 73, 82 (а), B3— District Reyistrar 
refusal by, to sanction prosecution-—High Court, 
power of, to interfere—Remedy, proper. . 
A deed of mortgage and asale-deed were present- 

ed toa Sub-Registrar for registration, the alleged 

execntant df the deeds denied that he had executed 
thém, and fegistration was refused; :m application 
was then made to the District  egistrar pudar 





i section 73 of the Registration Act who ordered an 
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inquiry tobe.made by the Special Sub-Registrar, 
and this officer found thatthe documents had been 
duly executed hy the alleged executant and directed 
registration thereof; he also foand that the execut- 
aen&had made falso statements and applied to the 
District Registrar for sanction to prosecute him under 
section 82 (a) of the Registration Act: the District 
Registrar, after a full inquiry, reversed the order of 
the Special Sub-Registrar directing registration, 
aid. refused to sanction the prosecution of the 
exeoutant. On revision to the High Court : 

Held, that the High Court .had no jurisdiction to 
interfere as the District Registrar had acted as a 
Revenue Court, and that the proper remedy was to 
obtain a reversal of the order of the District Regis- 
trar by the Board of Revenue, or by & decree of a 
Civil Court, Pat Hari Bux RAM о. CHARDI PANDE, 
23 Cr. L. J. 415 5 
Relationship, question oj — Evidence — Tradition 

Oral tradition, value of. 

When the question of relationship arises between 
people among whom accessible recordsof births and 
deaths ‘are not maintained, nor are such events 
preserved in written family memorials, the question 
must.depend for its decision on oral tradition, and 
though this requires close sorutiny, the tradition 
ought not to bo regarded as weak and unsatisfactory 
merely ‘because it may in one or two respects fail 
o satisfy the strict conditions that would be neces- 
sary for proving a pedigree where records and 
documents. could be used. Р С Sanz Aur KHAN v. 
Kuamr Монлхмар Kaan, 30 М L, T. 2 7; 20 A L.J, 
427; 3L 46:7 P. W. Б. 1922; 35 0 L.J. 514; 43 M. 
L. J. 49; 4 U. P. L. R. (P. 0.) 89; 1 P.L. R, 1922 


64 
Religious Endowments Act (XX of 
1863), S. 14. See Монлммлранх Law 49) 
Remand, order of —Provision under which made 

not specified—Presumption—Civil Procedure Code 
. (Act V of 1908), О. XLI, v. 28, application oj.— 

Appeal. К 

Per Ryves, J—-Where an Appellate Court being 
‘of opinion that the Trial Court has jumbled up 
the issues and misdirected itself in limine sends the 
case back without deciding a single issue in 
appeal, it is & finding on a preliminary point 
within the meaning of O. XLI, r. 78, Civil Pro. 
cedure Code, and the Appellate Court, where itia 
silent on the point, should beconsidered to have 
acted under that provision of the Code, and not 
under any inherent jurisdiction, 

Per Walsh, J.—In the case of an order of re-. 
mand, it must be presumed, unlessethe contrary 
ia shown at the time when itis made, to be made 
under O. XLI, г. 23 ‘of the Civil Procedure Code, 
A KursooMUXKISSA v. RAM PRASHAD, 20 A. L J. 321; 
44 А. 492; 4 U. P L. В. (А,) 168 71: 

` Power of High Qourito remand оп point 

covered By existing issue. E 

Where an issue is raised in the Court of first 
instance on a particular point and the parties have 
adduced evidence upos the same, and there is a 
distinct finding of both the Trial Court anei the first 
Appellate Court upon that point, itis noteopeg to the 
High Court to remand the case for a re-hearing upon 
the adie point. Pat GuxrAT Rao v, Ras KUMAR 
singe 4 7 . 
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Rent-sale--Omisstn -io-make-heirs or recorded 
tenant parties, effecl of. 

The interest of the heirs of а recorded tenant in 
respect of a holding cannot be affected by в sale of 
the holding in execution of a deoree for arrears of 
rent unless they were made parties tothe execution 
proceedings in which the sale took place, C 
ABDUL AZIZ v. AMIR ALI 149 


Res judicata—Dismissal of objection to execu- 
tion proceeding for non-prosecution, effect of—Civil 
Procedure Code (Act V of 190), О. ХХІ, т. 100; 
application under — Limitation — Limitation -Act (IX 
of 1908), Sch. I, Art. 165, Е 
The dismissal for non-proseoution of an objection 

to an execution proceeding cannot operate as res 

judicata there being no decision with regard to the 
objection and no actual determination thereon, 
Article 165 of Schedule I tothe Limitation Act 

applies only to applications under О. XXI, r. 100 

of the Civil Procedure Code, С Baum Das Par v. 

GIRISH CHANDRA PAL 663 


Proceedings under Land Acquisition Act 
(І of 1894), operate as res judicata—Principle of 
res judicata is general—Plea of trifling value for nct 
appealing, not admissible, Or 
À decision ofa competent Courb in proceedings 

under fhe Land Acquisition Act operates ав res 

judicata und the same question cannot be re-opened 
in а subsequent litigation between the same parties. 

It is not competent for a Court, in the case of 
the same question arising between the same parties, 
to review a previous decision, no longer open to 
appeal, given by another : опг} having jurisdiotion 
to try the second саве. If the decision was wrong, 
it ought to have been appealed from in due time. 
Norin such circumstances can the interested parties 
be heard to say that the value of the subject-matter 
on which the former decision was. pronounced was 
comparatively so trifling that ib was not worth: their 
while to appeal from it. If such a plea were admis- 
sible, there would be no finality in litigation. The 
importance of a judicial decision is not to be 
measured by the pecuniary value of the particular 
item in dispute 

The principle which prevents the same case being 
twice litigated is of general application, and is not 
limited by the specific words of the Code of the 

“Civil Procedure in this respect. P C Ramagaanpra 

Rao v. RAMACHANDRA Bao, 30 M. L. T. 154; 26 C. 

W. N. 713; 45 M. 320; 350 L. J. 545; 16 L. W. 1; 





e (1922) M. W. N. 530; 20 A. L. J, 684; 43 M. L. J. 78 
408 


24 Bom, L. B. 963 . 


Suit by reversioners that mortgage without 
' consideration and necessity — Finding that all 
consideration did not pass—Bubsequent suit by 
mortgagee for possession against mortgagor, whether 
“barred, ` ы; 





Тп % suit by reversioners for a declaration that 
a nfbrigage, being wanting in consideration and 
necessity, ,slould not affect «heir revqrsionary 
interests, 4 was decided that all the consideration 
had nob passed and that necessiby was not proved. 
Subsequently, the mortgaged brought the present 
suit for possession against the mortgagor The latter 
denied consideration and pleaded that the suit 


- 494 • was barred by the rule of res judicata ipasmuch ав 


„Restitution of conjugai 


` 1080 
Res-judicata—concld. 


the - question of consideration had. already been 
deaided in the previous suit : 

"Held, that the suit was: nob'barred as there was 
no conflict of interest in ће. previous suit between 
the mortgagee-defendant and the  mortgago "- 
defendant, and there was no issue whether the deed 
was valid and binding as between the mortgagor 
and mortgagee. 1. DEWA SINGH v. Goat, 3 L L J. 
395. 88I 


rights- 

Decree, manner oj enforcing —Guardians. and Wards 
* Act (VIII of 1890), provisions of, inapplicable, 

The provisions of the Guardians and Wards: Act 
should not be put in'force in order to enable a 
husband to get possession of the person of his wife. 

Where a/husband ‘obtdins a decree for restitution 
of ‘conjugal rights’against his wife, who.is: under 
the age-of-18 увага, his remedy to enfore the decree 
is by applying for execution of'the:same; and not 
by means of an application under the Guardians and 
Wards Aot to be appointed the guardian of the 
person of his wife, especially where-there is no 
necessity for: the appointment of'a guardian, L, 
Ası- Bàr v, Опврнлм Ram, 38 L, L, 7. 293 882 


Revenue Court—Zvclusive jurisdiction — 

Decision, whether assailable in Civil Court, 

A suit fora declaration that the decree of a 
Revenue Oourt in a matter in which that Court 
had: exclusive jurisdiction is void and ineffeotual is 
not maintainable in the Civil. Oourt on the bare 
ground that’ the proceedings in that Court were 
contrary to law. О`8ат Юко v. Јат Nara, 9 0. L. J. 
141; 4-0: P: Li Be (J. С.) 48 803 


Revenue sale— Wilful default — Fraud— 

Purchaser joining in fraud after default and before 
. sale, position of. 

A fraudulent motive of the proprietor, who pur- 
posely defaults in. paying revenue, cannot affact the 
rights of. a bona fide- purchaser at the sale. But в 
purchaser, who'joins in the fraud.. after the default 
and before the sale, which is the machinery by which 
the fraud isto be.carried out, and with knowledge 
thereof, cannot be permitted to.enjoy the benefits 
which result to -a bona fide . purchaser at a sale for 
arrears ofrevenue. The rights ofsuch a purchasere 
are nob higher than those of. а purchaser.at a 
privatessale C TEJENDRA CHANDRA DHAR v DURGA- 

epas DUTT. 398. 


Reversioner's right to contest alienation, 
relinquishment of—Reversionary right, . 
The. right of a reversioner to bring a suit to 

contest amy alienation which #-sonless proprietor 

might make .in future arises out of and is, in а 

sense, ancillary to the weversionary rights Bus 

it cannot be said to be an integral part of those 
rights" It is wholly impossible to estimate tho vetfae of 
sueh a! right, which ‘must depend on afl the cirfum. 
stances sof* ths osse. If the alien&tipn is for 
necessity ог `'сап be shown to have “been for 
necessity by evidence, true or false, the right is 
valueless: 16: varies; moreover, with the , prospects 
of.the reversioner '10 ‘succeed to the land and 
inversely with the.age and health, of the owner, 


Li GULAB v, MERNDI 41,1, J. 52;8 -L112 417 „* 


INDIAN OASES, _ 


`1.-[1999 


Revision—Order granting »leaverto sue ab pauper, 
An order admitting an application ТОЁ leave to 
Bue informa pauperis:in not open to revision A 





KANDHAIA SINGH v KUNDAN, 20LA- D. J, 471- 641 
Practice of High Court. See Civiu 
Procepurs Copg,'s 115 286 


Riwaj-i-a - , entry №, value of. See Cusrox— 
Succession 415 





not opposed to general custom but not 
supported by instances, evidentiary value: of. See 
Ovstom—ALIBNATION : 629 


Saie, completion of— Unregistered sale-deed, whether 
an agreement to sell —Specifie performance—- Evidence 
Act (Тоў 179), 8 9. M 
A sale is completed by the executien of the deed 

of sale, 

The mere non-registration of‘a sale-deed does not 
make it anything less than a sale-deed. m 

A contract of sale, even if unregistered, is not an 
agreement to sell ard cannot form е basis of a 
suit for specific performance. , 

An unregistered document, which-ambdunts toa 
sale-deed, must be excluded from evidence for'want 
of registration, and also by: reason of section’9 , 
Evidence Act, no other evidence of the sale сап be 
admitted L PARMESHRI Devi v. AUTAR SINGH; 8 
LLJ 7:0 PLR L. 59 144 
in emecution—Suit against purchaser to 

recover property-—Sale not set’ aside—Suit, whether 

maintainable, ` 

A'suit to recover from a purchaser at ‘a Court-sale 
the property purchased by him is not maintainable 
until the Court-sele is set aside, unless ‘it is: a 
nullity, even though the suit relates'to property 
included in the sale which is outside the suit and 
which by mistake was included in'the decree. B 
NAGABHATTA ТІММАМВНАТТА BOPPANHALLI V. NAGAPPA 
SusnAYA-Havix, 24 Bom. L. R. 428 857 
Mortgage — Transaction, whether sale or 

mortgage—Intention of parties—Surrounding cir- 

cumstances, 

The question whether a transaction is a sale or a 
mortgage must be determined with reference to the 
intention of the parties aa gathered from the docu. 
ment and the surrounding circumstances, 

In 1899, D. executed a deed.in respect of certain 
property in favour of Р, : immediate’ possession’: was 
delivered to P. : and the documents of title were also 
delivered to him: there was а stipulation in the.dded 
that if D. paid the principal amount of the “pur 
chase-money within three years from the date of 
execution of the deed, the property would be given 
up by P.: thére was’ no mention in the ‘deed‘of 
interest to be paid on: the principal sum ` аб: the 
time of the re-purchase, but it was'provided that ‘in 
the event of D:'not paying the‘ pprchkse:money 
within three years, the sale would become absolute. 
No money wad paid within the ‘term limited. In 1916 
D brought a redemption suit аід the question :whs, 
whether the transaction was a deed” of sasíe with a 
condition -of re. purchase; or а веі of ‘mortgage by 
conditional sale: we 

Held, that the transaction was a sale’ out and ‘out 
and поа mortgage: it was not a mortgage because 
there was no relation of debtor and creditor“ begveen 
the parties, © Guanpi CHARAN Nani ORANDEA 

> ъ + 
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School Master and .pupil—Corporal 
punishyent on pupil, right of, extent of —School 
discipline, breach of -Two smaoks, ‘infliction of, not 
causing injury, whether actionable—Madras Edu- 
` cational Rules, т. 59 А. > 

A School Master iş the delegate of the parent and 
may for the purpose of, correction inflict moderate 
and reasonable corporal pifnishment on а pupil. 

The Courts, however, should not fail to insist ona 
close scrutiny of the severity ofthe chastisement 
inflicted and its justification, 

Rule 59 A of ‘the Madras Educational Rules, 1978 
or the similar rule in the Rules of 1901, which refer 
to cases of moral delinquenoy and flagrant insubor- 
dination should not be cónstrued to prohibit or 
regulate the petty corrections without which the 
ordinary discipline of a School cannot be maintained 
and which, if they are to be effective, must be given 
immediately. 

Where a School Master smacks a pupil on the cheek 
for making a noise and the smacks cause no injury 
requiring medical aid or disable the pupil from 
going home at once, the punishment is such asa 
parent might expect his child to receive, and is not 
in excess of the master’s legitimate powers of 
ohastisement 

Per Venkatasubba Rao, J —1f the punishment be 
administered for the gratification of passion or of 
rage, or if 16 be immoderate and excessive in its 
nature or degree or if it be protracted beyond the 
child’s powers of endurance or with an instrument 
unfitted for the purpose and calculated io produce 
danger to life or limb, in all such cases the punish- 
ment is excessive, the violence is unlawfal. 

A School Master cannot escape liability merely on 
the ground that chastisoment administered to a 
pupil has not left any marks of violence or injury on 
the pupil’s body. The question whéther the punish, 
ment inflicted is moderate and reasonable is one of 
fact'and Courts in this country will certainly dis- 
countenance resort by a School Master to barbarous 
and inhuman forms of correction. М SANKUNNI v. 
VENKATARAMANI, 43 M, 1, J, 460; 16 L. W. 601; 
' (1922) M. W. N. 246; 31 M. L, T.26; 45 M KAR 


. 514 

Sea Customs Act (VIII of 1878), 
S. ЗО c. (a) -"Wholesale cash price,” meaning 
of — Сї. «bi of section, applicability of —'" Real value," 
test for determining. 

The expression "wholesale cash price" in clause (a) 
of section 80 of the Sea Customs Aot, means the 
price realized on the wholesale disposal of goods 
at the place and time of importation, and not the 
price paid by the importer. 

The object of clause (5) of the section is to pro- 
vide a test for caloulating the real Value of goods 
imported where the wholesale cash price is not 
ascertainable, where such price can be easily 
ascertained, the teat for determining the real value 
is provided in clause (a) of the section. B Vaccum 
Om Co. V SECRETARY oF STATE FOR INDIA, 24 Boat. 
J.R 98 267 
Shamilat--Partition—Suit by  co.sharers for 

declaration that partitiqn is against terms of wajib- 

ul-arz—Jurisdiction “of Civil Court—Punjab Land 

Revenue det (XVII of 1887), s. 158 (2), (xviil., 

A declaratory. suit by certain co-sha! 


arerse that 2 

vortajn land.is, according to the terms of the wajib- 

ul-arz, nob,subjeot to partition and that the partition 

directed By the ‘Collector. is, therefóre, wrong, is” 
*. 
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according to the provisions of clause (xvii) of sub 
section 2° of section (5% of the Punjab Land Revenue 
Act, not cognizable by a Civil Court, no question 
of title being involved therein L Sinan Ram v. 
Dara Ram, 8 L. 4; 4 U. P. L, R, (L.) 72; 68 & 70 P. L. 
В, 192». 240 
Shamilat land—Grazing rights—Land in 

emcess of requirements—Appropriation of excess by 

proprietor —Oivil Procedure Code (Act V of 1908), 
: O XXII, applicability of—Legal representatives not 

brought: on record — Bona fide mistake. 

In cases where the area of shamilat land, over 
which the grazing rights extend,is larger than that 
required by the persons: with those rights, the 
proprietor of the shamilat may use the excess land 
for his own purposes 

The provisions of Order XXII of the Code of Civil 
Procedure do not apply where through a bona fide 
mistake in the copy of the judgment, the legal 
representatives of a deceased party, though 
brought on the record inthe Appellate Court, are 
not brought on the record of second appeal; but 
evenif they did apply, there would be ground for 
extending the period of limitation. L, KARTAR SINGH 
v Ranna, ^L.L.J 44 o6 
Sonthal Parganas Settlement Re- 

gulation (Шо? 1872), 55. 11, 25 A, 
application of—ÜOCertificate of publication of Record 
of Rights, effect of production of—Hindu Law—Joint 
family estate, impartible, incidents of Jurisdiction, 
meaning of —Jurisdiction, want of —Decision when 
null and void Documentary evidence, production of; 
at first ‘hearing—Regulation (III of 1872), object 
and scope of—Operation of Record of Rights as 
between members of joint family. 

Section 1! of Regulation III of 1872 bars every 
suit regarding any matter decided by any Settle. 
ment Oourt, except such suits as are brought to 
contest the finding or record of the Settlement 
Officer, where only the rights of Zemindars and 
other proprietors as between themselves are con- 
cerned, provided they are brought within 8 years 
from the date of the publication of the Record of 
Rights. 

The production of a certificate of publication 
of a Record of Rights by the defendant raises а 
presumption that there was publication accord? 

eing to the procedure laid down in Regalation III 
of 1872, throwing the onus on the plaintiff to es. 
tablish that there was no regular publication of the 
Record of Rights. * 

Under Hindn law the impartibility of an estate 
does not destroy its nature as a joint family property 
or render it the separate property of the last holder 
unless there is something equivalent to partition, 
But at the sametime the other members of the 
family have no such property in it to enable them 
To challenge ап alienatidn made by the holder ‘of 
the estate either during his lifetime or after hig 
deagh ә . 

Jurisdiction means power and authority ойл 
ferred on«a Oourt to pronounce the sentence of 
the laweor to award the remedies provided by 
law, upon а state of facts,s proved or admitted, 
referred to the Court for deóision and authorised 
by law to be the subject of investigation or action 
by that Courte and in favour of or against peraong - 
who present thediselves or who are brotght before ' 


* 
+ Yot2 INDIAN CASEÉ, [1922. 
Sonthal Parganas Settlement Specific performance—condd. , | 
Regulation- conold. 


eo p» specifically performed,,because its terms" were too 
the Court in some manner sanctioned: by law as uncertain to be reduced to.a formal document, and 
preper and sufficient. : that the document was merely the result of pre- 

When want of jurisdiction of a Court is apparent liminary negotiations which defined a portion of the 
on the face ofthe record, any judgment rendered terms to appear in the leage as eventual4{ settled, 
by such a Court is null and void, incapable of while it left a great many of the terms +9 be 
ratification and subject to collateral impeachmén® agreed upon thereafter; so that the final agreement 
Bat a Court has jurisdiction to decide whether it between the parties depended on a regular lease 
has jurisdiction to entertain the snit and the which wasto be executed; А 
decision of the Court that it has jurisdiction is (2) that the effect of the words “subject to” was 
final snd conelusive in all collateral enquiries. to introduce в condition or proviso to the effect 
* Where, however, the want of jurisdiction is not that the final agreement between the parties 
apparent on the face of the proceedings but the depended on a regular lease to be executed later on, 
absence of. jurisdiction depends on a fact, in the Obiler :—Where an agreement recites that it is 
knowledge of a party which he had an opportunity іо be subject to “usual conditions,” the meaning 
of bringing forward in Court, then, if he does is that when those conditions came to be recorded, 
not bring that fact forward but allows the Court the drafteman would put down the usual covenants 
to proceed with the judgment, he ought not to to be found in agreements of that nature, and 
be permitted to impeach the jurisdiction of the that it would be open tothe other side either to 
Court in any collateral proceeding. alter or add to those conditions, and it would ba 

Obiter dicta —The Civil Procedure Code compels only when the draft had been finally agreed to 
the parties.to produce all the documentary evi. that the terms of the lease could be ascertained. 
dence of every description in their possession or В Simon RrzusEN v Hast BHAIKH MAHOMED 





power on which they intend to rely at the first  SnuUusTARY, 24 Bom L.R 406 433 
hearing of the suit and provides that such evi. of contract for sale—Decree —Ezecution— 
dence which should have been, but has not been, Defendant, whether can ewecute decree—Civil 
produced shall not be received at any subsequent Procedure Code (Act V of 1908), s. 2 (8), effect of, 

stage of the proceedings unless good cause is A decree for specific ‘performance of a contract 


shown to the satisfaction of the Court for the to sell property is capable of being executed by 
non-production thereof, This rule, however, was the defendant aa well as by the plaintiff, so where, in 
enacted to prevent fraud by the late production such a case, the plaintiff refuses to take the sale-deed, 
of suspicious dooümenis and since no suspicion and pay the consideration money, the defendant is 
сап attach to certified copies of public documents, entitled to come to Court and ask for. the pay- 
they may be received in evidence thongh they ment to him of the consideration money for the 
have not been produced at the first hearing purchase on his tendering a sale-deed B 
The policy of the Legislature in enacting Regulation ^ KaniMABIBI DAUDBHAI v. ABDEREHMAN BAYAD Bano, 
ІП of 1872 was to have a complete Record of 24 Bom. і. R 496 667 
Rights and interests in land in the Sonthal Parganas , 8uit for, against vendor of real estate— 
and to exclude the jurisdiction of Civil Courts Lis pendens. 
except in certain matters, The Regulation gives A suit for specific performance of a contract for 
no scope for the view ‘that the members of a transfer of the immoveable property operates as lis 
joint family may allow the name of the karta to pendens, in other words, ina suit against the vendor 
be recorded in the Record of Rightsand yet claim of real estate for specific performance, his con- 
to have an interest in the estate. veyance of the legal title after suit was brought 
. The Record of-Rights framed under Regulation III would not suspend the proceeding or defeat the 
of 1872 operates as between members of a joint title under the decree of the Court. Consequently, 
Mindu family as completely as between strangers, when sucha suit for specific performance is ended 
Pat DWARKA PRASAD v. JAI PARHAM 686 * by a final decree transferring the title, that title 
Specific performance—dgreement to lease relates back to the date of the agreement on which 
~—Construction of agreement—Uncertain terms— the suit ів based andthe Court will not permit its 
e Agreement "subject to” condition, meaning of— е decree to be rendered nugatory by intermediate 





Agreement subject to “usual conditions,” meaning of— conveyances, © JouaR MULL BnuTRA v. BHUPENDRA 

Specific performance, whether can be enforced, ` Narn Basu, 34. C, L J. 79; 49 C. 495 о 

Plaintiff brought the present suit to enforce the Specific Relief Act (I of 1877), ѕ 22 
specific performance of an agreement to let certain —Specific performance — Delay — Abandonment— 
premises to him. The agreement ran as follows :— Evidence : 

"We agree to rent to Mr, Haji Shaikh Mahomed Velay in bringing a suit for specific performance 


Shustary the top floor of bur building under con” may, in certain cases, be evidence of abandon- 
struction at Plot No. 3 Ballard Estate for a period ment or acquiescence, but, on the other hand, 
* Of five years and,five years’ option ata топу. delay which does not amount to waiver, abandon- 
ret of Hs. 1,506 only from the date of the comple. ment cr acquiescence and in no way alters the 
tion of tht same subjèct to the conditions agd enter- position of the defendant, foes not disentitle the 

e ing into а regular lease. A deposit of threeenonths’ plaintiff to gue for specific performance. 


rent amounting to Rs, 4,500 only is paid on signing: The Court will decide in each case whether the 
of this contract.? Plaintiff obtained a decree in delay on the part ofthe plaintiff was evidence of 
the Trial Court and on appeal by defendant: abandonment by him of hia rights; and if the suit 


. Held, (1) that, the document sued owas not acon- ів within time and the delay is not 4 great as 
cluded agreement which the Court tould direct to be о induce, the Court. to hold that. .the plaintiff 
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had forfefted his right, it will not refuse to grant 
the equitable relief claimed ‘by him. L Javean 
SINGH v, ŒHULAM MAHOMED 700 
S. 25—Vendor and purchaser—Vendor's 
tüle—Purchaser, right of—Pardanashiu lady, 
dalings with— General råle, when not applicable. 

A purchaser, while he is not, on the one hand, at 
liberty to raise doubts which are not considerable 
or rational, cannot be compelled, on the other hand, 
to take a title which will expose him to litigation 
or hazard The question whether the doubt is 
reasonable must be determined on the facts of each 
case, * А 





the agreement, obtains his wife's consent and 
signature shortly afterwards, the law which throws 
upon parties, dealing with pardah-nashin ladies, 
the onus probandi of their understanding the con- 
tents, has no application. © KmkMCHAND RATAN- 
Cuano v Duaroxan, 15 S. b. В 180 19 
S. 27 (D) —Agreement to sell—Transfer in 

favour of third person—Specific yerformance— 

Burden of proof. 

The general principle of clause (5) of section 27 
of the Specific Relief Act ard its illustration is that 
from the time of a contragt for the sale of land, 
the vendor, as to the land, becomes a trustee for 
the vendee; and the vendee, as to the purchase. 
money, а trustee for the vendor, who has a lien 
upon the land therefor. And everyone coming in 
by subsequent and representative title, and every 
Subsequent purchaser fron. either with notice, 
becomes subject to the same equities as the party 
would be to whom he succeeds, or from whom he 
purchased 

A subsequent transferee who desires to take 
advantage of the exception contained in clause (b) 
of section 27 of the Specific Relief Act must prove 
(а) that he was a purchaser for value, (b) bona fide, 
and (c) withont notice 

One who owns property subject to a charge can, in 
general, convey no title higher or more free than hig 
ownand it lies always ona succeeding owner to 
make out ъ case to defeat such a prior charge, 

Per Harrison, J—Where, however, a subsequent 
transferee proves the payment of consideration in 
full, and also establishes that he acted in ignorance 
of the original contract, good faith must be pre. 
sumed in the absence of evidence to the contrary. 

The burden of proving ignorance is on the subse. 
quent transferee. L Kansai RAM v. JsHWAR Das 

888 
S. 42—“Birt,” right to, whether property— 

Suit for possession of “birt,” whether nfaintainable, 

The so-called right on the part of a “prohit" to, 
“dirt” is, it? law, no right at all and does not amount 
to “property” for the purposes of seotion 42 of the 
Specific Relief Act, It is a mere spes successionis 
or contingent right, which is dependent for its exist, 
ence on the pleasure of the "jajmans " 

A suit, therefore, for possession of “birt” is not 
maintainable, L Bisan, Darr v, KuisHEN Darra, 
8L L.J.414 е 439 
S. 42—Declaratory swit—Discretion of 

Court—Infructuous decree, setting asile ofe—Civil 
e Proçedure Code (Act У of 1908), s 92, scope of. 

‚То grant Ф mare declaratory decree which is not 
calculated t 
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stone to fresh litigation is contrary to the principles 
governing the proper exercise of the disoretion of a 
Court in the matter of granting relief in а de. 
claratory suit, even where the express provisions 
of section 42 of tha Specific Relief Act are not 
applicable Such а decree is liable to be set aside. 
e Рег Walsh, J —Suits with regard to trosta relating 
to public charities must ejther be brought under 
section 92 of the Civil Procedure Code or they 
cannot be brought at all. 

Per Piggott, J.—The proper view of section 92 
of the Civil Procedure Code seems to be that it is * 
intended to be an exhaustive statement of the law 
applicable to suits based upon any alleged breach 
of any express or constructive trust, created for 
publie purposes of a charitable or religious nature. 

A suit asking for relief by way of a declaration 
regarding the invalidity of an alienation by the 
trustees of & public trust would seem to be covered 
by seobion 9% (1), clause (h) of the Civil Proce. 
dure Code, А Aut JAFAR о, FAZAL HUSAIN, 20 A. 
L. J. 557; 4U. P. L. R. (A.) 18!: 44 A. 022 659 
S. 42—Mortgage—Suit by mortgagee for 

declaration that he was in possession, maintainability 

of— Second, appeal—Finding of fact, 

A mortgagee who is not in actwal possession and 
who is entered in the Revenue Records as а mort- 
gagee without possession is not competent to maintain 
a suit fora declaration that he is & mortgagee in 
possession, nor issuch a suit within the contem. 
plation of section 42 of the Specific Relief Act, 

The finding of the lower Appellate Court that a 
mortgagee had never been in “actual possession" of 
the land, being one cf fact, cannot be contested in 
second appeal. L Narain Das v Janar Biei 152 
Stamp Act (H of 1899), s. 2, sub- 

sec. (5), СІ. (0) — Attestation, meaning of. 

The attestation referred to in section 7, sub. 
section 5 clause (b) of the Indian Stamp Act 
means attestation on the face of the instrument, 
C BIDHURANJAN Mozumpan v. MANGAN BARKAR, 
26 О. W, N. 685; 35 C. L., J. 459; 40 С. 729 780 
——— SS. 2 (20), 7 (3), 35 (a) Sch. 1, 

Art, 47—Document, construction of — Protection 

Note Policy of Sea Insurance—Unstamped policy of 

“Sea Insurance, if admissible in evidence. 

The nature of a document must really be deter-« 
gained with reference to its terms and no general 
test can be laid down for distinguishing ‘a Pro. 
tection Note from a formal ‘Policy of Ses Insurance ' 

It may be that a document may in form appear e 

to bea Protection Note, still if in terms it satisfies 
the requirements of the definitionof “Policy of Sea 
Insurance" within the meaning of the Stamp 
Act, it would, for the purposes of that Act, be 
open to a party to contend that it із а Policy of Sea 
Insurauce. 
"Anunstamped documefit which otherwise fulüls 
all tha, conditions of a ‘Policy of Sea Insurance’ is 
admigsible in evidence upon payment of the neces. 
sary stamp and the penalty prescribed in seotifn* 
85 (a) of the Stamp Act. ы ° 

The defendants executed and passed an ungtamp- 
ed document to the plaintiffs,in respect of а cargo 
shipped from Muscat to Bombay in the following 
terms:— ` 





“Given іа writing by the underggned persons. . 
produce any effect, anless af a sfepping * To wit: That we actept the liability on goods shipped 


* 
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from the Port of Muscat in the boat "Jeramprasad 
Tandellbram" for Bombay Bunder. That liability 
isto exist up to the time the said goods have been 
discharged on the Bombay Bunder -having passed 
any intermediate Ports. The insurance is- accepted 
in accordance with the usage of English Policies 
without damage. The amount is to be :paid withfh 
віх months from the’ date of-6he loss deducting there- 
from discount at the rate of 20 per cant. Through 
broker Tha: Dewkaran. The signatures are to be 
duly affixed to^ the stamped pakka (i.e., formal) 
* policy: " И ` р 
E Held, that the document in question was a Policy 
of Sea Insurance within the meaning of section 2 (20) 
òf the Indian Stamp Act, provided the contract 
embodied therein was for: consideration, of в 
premium. ' | 
Obiter.~Mere initialling a Policy of Sea Insurance 
ja sufficient to indicate the names within tha meaning 
of section 7 (8, of the'Stamp-Aot В TmicAMJI 
Рлмл & Co, v. Ул KANJI, 24 Bow, L, R.8 0 
965 


S. 35—Document bearing one anna stamp 
` held to be bond—Deficiency in stamp duty— 
- Document, whether to be taken as wnstamped or 
. insufficiently stamped— Fiscal act—Interpretation. 

For revenue purposes , а ,document should not 
be considered as wholly unstamped, when as a 
matter of fact ib bears a stamp, though of a 
wrong kind. , | 

So long аз the Government has received the 
value for its stamp, itis immaterial for the pur- 
pose of calculating the stamp duty due under the 
proviso to section 36 of the Stamp Aot what is the 
nature of the stamp that has been used on the 
document. . 

The law ought to be interpreted as simply as 
possible, and when а documentis stamped though 
wrongly and inadequately it is to the ordinary 
person insufficiently stamped, but uot unstamped. 

Where a document, intended to be a promissory- 
note, and bearing a one anna stamp, is held to be 
a bond, for the purpose of calculating the deficiency 
in stamp the document should not be considered 
as wholly unstamped but only as insufficiently 
estamped. L B Corector or RANGOON v, ABDUL 
RAHMAN SIRCAR, 11 1, B, R 316 640 

*. S. Gl—Partition decree, unstamped— 

Validity, whether can be questioned after execution— 

Inadmissible document, validity of —Civil Procedure 

Code (Act V of 1908), s. 152—Alteration of decree® 

sig years after enforcement, : | 

The validity of a partition decree which has been 
executed and acted .upon cannot be called in 
question on the ground of its not being stamped. 
"+ AMhongh a documen: may bo inadmiesible in 
evidence, it does not follow that it is invalid. > 

À decree which has been allowed by the parties 








* ‘to be enforced for six years cannot be altered 
ermder section 15), Civil Procedure Gode. Nase 
1Јраивем о. RAJESWWAR * 310 


Statutes, interpretation of. А | 

Where a new Act» supersedes an old one, it is 
‘of no help in‘the interpretation of those portions 
of the old Act, the law in respect of which has 


been expressly altered by the Legislature. N 
"ShxuuBAT v, HABL "x 229* 
Ф 
Ф 


Burden оў proof. - n 
In a suit for posagssion the onus lies on the 
defendant to prove that the plaintiff having proved 
title is not entitled to possession of th» suit property. 
Vinayak  Kgsqav QGULvE: v. BALA БНІҮВАМ 
Hinens, 24 Вом, L. В, 261 . 76 


. 

Surety, execution of decree against —Surety's 

liability co-extepsive with that of judgment-debtor—. 

Judgment-debtor's failure to have payments certified, 
'o—Burety, if affected. $ 

À person who stands surety fora judgment- 
debtor is bound so long asthe judgment-debtor is 
bound and the latter is bound so long as any pay- 
ments' which he may have made to the deoree- 
holder are not certified to the Court executing the 
decree. А 

Where, therefore, such payments are nob certified 
tothe Court executing the decree, an application 
for execution of the decree against the surety is 
maintainable © OxKARMAL AGARWALA v. Natya 
GOPAL OHAKEI 885 
Surrender- Bengal Tenancy Act (VIII of 1885), 

8.86 (b)—Tenant, if can surrender after he had 
- transferred his — interesti— Mortgage by tenant — 

Subsequent surrender in Javour of landlord, how far 

operative —Surrender, if wholly mvalid — Surrender, 
` whether assignment 

А person who has parted with ‘his’ interest ід’ 
property, cannot deal with that interest by surrender- 
ing it in favour of the landlord and he cannot 
confer upon the landlord a higher right than he 
could have passed to any other person by assignmént, 
` A surrender by the tenant after he has dealt with 
a portion of the holding in favour of another person 
amounts to no more than an assignment in favour of 
the landlord But there is no reason why the 
landlord shouldbe in, a worse position than if the 
assignee were a third party and why he should not 
acquire all the interest which was left in the tenant 
86 the date of the surrender. © AWIRADDIN 
MAHAMAD v SANKAR BORMAN 9I 


Transfer of Property Act (IV of 
1882), S. 6 (а) —Release of reversionary rights 
in favour of widow in possession—Family arrange- 
ment — Estoppel. 

A relinquishment deed, which purports to be a 
transfer of reversionary rights, in favour ofa widow ' 
in possession of her deceased husband's estate by the 
brother of her husband, is against the provisions of 
section 6 (a), of the Transfer of Property Act, and, 
therefore, cannot vest an absolute estate in the 
widow. Such a relinquishment deed is not a family 
arrangement, and nor would it operate азвлі estoppel, 
inasmuch as if she alienated the property in her life- 
time, she, being in possession as а widow, could 
dispose of it'inany event, while an este¢ppel could 
only take effect if she purported to deal with the 
property relying upon the deed of relinquishment. 
I$ DAYARAM PREMJI v BECHARDAS DQONGERSEY, 
24 Bon. L. R. 3 1 ` 936 
———- S. 51, application of, See Ніхро тор 
& 53--Transfer® to defeat and delay 

creditors —Preswmption. 

n &e suif by an unsuccessful claimant, brought 
on the disallowance of his objections to atigched 
property by a Court of Execution, the burden of 
proof +0 establish the ownership of the oper lies 

e 





' Mol. Жуп] 


Treasfer of Property Act—coneld, 


necessarily on the ` plain, “L Ar Baro, KAHAN 
8тмон, З L; b, J. 198 876 


SS. 83, - 84. Mortgagee impliedly 

‘admitting sufficiency • of amount tendered, whether 
subsequently can plead insufficiency—Civil Procedure 
Code (Act V of 1968), з. 13, Bap, IV. 


Where a mortgagee refuses to accept payment of 
а sum deposited under section 84 of the Transfer of 
Property Act, on the sole. ground that the amount 
does not include interest up to the date on which he 
is summoned to appear in Court, and there is 
no suggestion that the amount deposited was not 
the full amount dne for principal and interest on 
the date on which the deposit was made, he cannot, 
under the principle embodied in Explanation IV of 
section.11 of the Civil Precedure Code, be subse- 
quently heard to say that the amount deposited was 
less than the sum due to him on the mortgage on 
the date of the deposit, -M KESHEORAN v. paa u 








S» lOO0— Charge on immoveable property 
when created by document, 
For a document to create a charge оп immove- 
able property under section 100, Transfer of Prop- 
‚ erty Act, it must be a document that creates such 
‘charge immediately on its execution and not one 
that merely creates a charge that operates at some 
future time, L ABDUL SAMAD v. MUNICIPAL Оом- 
MITTEE; DELSI 939 


— SS, 122, 123, 130—Gift—Oral gift-.— 

Proof—Rent arrear and current dwe—Actionable 
* claim, transfer of. 

"The rent arrear and current due, being actionable 
claims, cannot be transferred by word of month, 
a transfer can only-be effected by means of an 
instrument in writing in accordance with the provi- 
Biong:of section 180, Transfer of Property Act. 

' An oral gift must be proved by satisfactory oral 
-evidence by the person who relies upon sucha gift. 
. - А mere intention to give does not operate as a 

gift, there must be (1) a transfer of property and 

‚ (2) an acceptance by or on behalf of the donee in 
accordance with sections 122 and 123, Transfer of 
Property Act, 


Under section 122, Transfer of Property Act, the , 


-delivery required in the case of gift: of moveables is 
that described in section 90 of the Oontract Aot. 


‘Pat Rammsawaz NARAIN SINGH v. BIENATH Кош 
1 


Trust, breach of —Emwecutor depositing legacy money 
«with Bank-—Subsequent withdrawal and misappro- 
priation —Liability of + Bank—Notice—Actual and 
constru&tive—Limitation Act (IX of 1908), Sch. 1, 

> Arts; 48; 62, application of. 

' Е. died in the year 1900 leaving a Will whereby 

ene J. was appointed executor and trustee and amohg 

other legacies, Rs. 50,000- were to be invested in the 
name of one F. The income was to be accumulated 

‘for F's benefit and fhe principaland the income 

were to be made over to him on his attaining 21 

years. J. who took out ће Probate deposited witk the 

Bank of Bombay G. P. Notes of the value of 

“Rs. $2,000 which were credited to account No, 1. A 

corresponding current account was opened to whiohe 


> 
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Trust—concld. 
tke interest was to be credited. A power-of-attorney 
was executed by J. in favour of the Bank and.the 
Probate of the Will was duly registered with the 
Bank, In May 1911 J. asked for a loan of Ra. 45,000 
on the security of Notes for Rs. 52,000. Accordingly 
èa loan account to J. was opened while notes for 
Rs. 52,000 were debited to account No.1 and credit. 
ed to advance account to J. In August J. wrote to 
the Bank to sell the Notes for Ев. 52,000. The Notes 
were sold accordingly, the loan account was closed 
and the balance was transferred to No. 1 current ac- 
count. F. attained majority on 25th October 1913, and 
filed this suit against the Bank on 18th October 
2918, praying that the Bank might be ordered to 
make good to him the sale-proceeds of Government 
paper standing to the creditof account No. 1 together 
with interest. He submitted that the Bank had 
notice, actual or constructive, of the trust, that the 
loan account was commenced 9 years from the date 
of deposit, that the Bank must have known that the 
loan was required by J. for his own purposes, that 
from the lapse of time and other circumstances the 
Bank was put on enquiry which would have dis. 
closed to them the fact that J. drew the money out 
of the trust fund for himself, that the Rank had 
either knowledge or reasonable suspicion that the 
said G P. Notes were applied by J. in breach of 
trust and that Bank derived benefit from the breach: 


Held, (1) that on the face of it the Bank was 
entitled to advance money fo J. as executor on 
securities deposited by him as executor and there 
would be nothing wrong in their acting on his 
instructions as executor to sell the securities and 
credit the loan account with a sum sufficient to 
square it; 


(2) that if it were assumed that J. deposited 
the Rs 62,000 to meet the plaintiffs legacy 


and thereby became a trustee of it and 
pledged it to secure an advance to himself 
personally ог as executor and the Bank 


sold the paper to re-pay the advance, only then the 
question would arise whether the Bank had notice 
of the trust, But there was nothing to support this 
view of the case; 


. 

(8)thateven assuming this view of the onse to 
be right the Bank had no actual notice of fhe trust; 

(4) that the Bank had no constructive notice of 
the trast, for the mere fact of an account being 
continued and the investment account having a 
corresponding ourrent account and this being con. 
tinued for 9 years would not necessarily put the 
Bank on enquiry ; 

(5) that if there was merely a pledge of the 
securities, then if J. had no title to them as 
eexecutor and the Bank 3n good faith delivered them 
back to him, or according to his instructions, under 
в. 68 of the Contract Act the Bank would not be 
responsible ifo the owners in respect of such deliver}; 

(6 thai fssuming everythifg against the Bank 
the suit @as either one for conversion, or for money 
had and received to the plaintiff's use, to which 
Arts, 48 and 62 of the Limitation Act would apply, 
Consequently it was barred by three years’ rule of 
limitation, 
EBRAHIM, 24 BoseL. R, 618 А 


E Banx or BOMBAY, v, FAZULBHOY. 
761 
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Trustee, claiming adversely—Burden of proof. Vatan—concld. ' | ° 


‘The burden lies upon the trustee to establish when 
he became faitbless to the trust imposed upon lim 
and’ asserted a hostile title in himself to the 
knowledge of the rightful owner. C JAGANNATH 
MARWARI v. CHANDNI Bri, 84 C, L, J, 482; 26 C. W. 
N. 65 "731 


Trusts Act (По? 1882), s. 77 (Сс) Гапа" 
giren for public purpose—Trust—Publie purpose, 
failure of—Trust, extinction of—Land, «whether 
recoverable by donor, 

+ Plaintiff gave a plot of land to а District Board for 

the purpose of being used asa connecting road toa 

public garden planted by the Distriob Board; finding 

. that the garden was not a success, the District Board 

sold the land on which it was planted to a third 

person, whereupon the plaintiff brought the present 
guit to recover the land given by him: 

Held, that the land was held by the District Board 

as a trustee for the public and when the fulfilment of 

' the purpose for which the land was given became 

impossible, the trust was thenextinguished under 

section 77 (c) of the Trusts Асі, and on the extinction 

of the trust the owner of the land was entitled to 

recover it. L, Gera RAM v. District BOARD, MUZAR- 

FARGARRB, 4 U, P, L. В. (L.) 79 431 


.U. P. Municipalities Act (Il of 
1916), S. 185-Infringement of sanction— 
Alterations in size or number of doors, 

The mere raising of the plinth or making altera- 
tions in the size, position and number of the doors 
or windows of & house are nob material alterations 
in the original plan, and consequently do not con- 
stitute an infringement of the sanction within the 
meaning of section 186 of the U. P., Municipali- 
ties Act. О Емркһов v, Basu Ram, 25 О. C. l; 
28 Ов L. J. 476 828 
Vatan—Gudgudi village — Deshpande's lands— 

Palkhi Inam to vatandar—Appanuge of vatan— 

Village grent—Presumption of occupancy right— 

Inam and other grants—Presumption—Vatan Inam, 

nature of, how determined. 

The lands im the village of Gudgudi held by the 
Deshpandes are vatan and not ordinary inams, 

Per Macleod, J.—A village granted by a Native 
Ruler before the British Rule to a vatandar to pay 
lis palkhi expenses is an appanage of the vatan. 

A grant of a village by or on behalf of the Crown, 
under the British rule is in law to be presumed to be 
subject to such rights of ocoupanoy, if any, as the 
*ultivators at the time ofthe grant may have had. 

Per Shah, J —Inam and other grants imply а grant * 
of the royal share of the revenue and not necessarily 
the soil unless words suitable to indicate a grant of 
the soil are used in the dooument evidencing the 
grant. 

In determining the nature of the Vatan Inam 
regard should be had to thé terme of the Sanad anf 
the nature of the settlement under which the Далай 
was issued. . 
© “a Palkhi allowance, which is madé in favour of 
the original grantee by a Native Rulbr,might not 
necessarily be part o the remuneration of*the office 
held by the grantee. Butit is also possible that it 


9 ~ 
might be an appanage оё office and as such would 
Бо with the ofice. B Тоналвл: Goran Ризат v. 
KRISHNAJI RAMCHANDRA DESHPANDE, 24 Bom, L, R. 
252; 46 B. 741 1 
Vendor and purehaser—dgreement о 
re-convey property— Specific performance—Tender. 

A suit based on an agreement to ге.сопуеу on 
re-payment of consideration the property, which the 
defendant had purchased from the plaintiff, is 
really a suit for specific performance. To such a 
case the strict law of tender is not applicable, and 
therefore, an unconditional tender bf consideration 
is not necessary to support the claim. B TRIBHOYAN- 
DAS VARUIVANDAS v. BALMUEANDAS KISHOREDAS, 





24 Bow. L. В. 434 &65 
tu Dejault by purchaser—Deposit, retention of, 
by vendor, i 


Where & contract goes off by default of the pur- 
chaser, the vendor is entitled to retain the deposit, 

In this case the vendor was allowed to retain a 
deposit which amounted to’ Rs. 210 out of the total 
prico fixed of Rs, 800. N MANGULAL v, МАМНІ 
Will, interpretation of —Construction of 20209 

Absolute estate—Restraint om — alienation-—Hindu 

testator— Bequest opposed tó Hindu Law, 

If in a Will there is an absolute bequest, a 
restriction as to alienation will fail to have. effect 

Where an absolute interest in the entire property 
of the testator is given to the legatee before the 
testator starts in the Will to impose conditiona 
one of which is to the effect that none of the testa. 
tor’s successors will have a right to transfer the prop- 
erty and thet the owner of the time who transfers 
any property will be liable to be removed from 
ownership by the next successor, 
takes an absolute estate under the Will, 

Intention of а testator which contravenes an 
recognised rules of Hindu Law will not be givon 
effect to by a Courtof Law. О `Manxi Lan v, Raga 
Wita BAHADUR BINGA, 9 O. L. J. 19 | в 

NESS, travelli empenses — 

party if liable, ee йаша 

The successful party in a litigation i i 
against the unsuccessful рагу, against "hc odd 
are awarded, to recover all proper expenses, includin 
travelling expenses, incurred by summons of "t 
don C Hara Бомрав MAJUMDAR 4, LAHABAR 

INGH 
Witnesses, eb of —Shifty uit 

anour 4n witness-bor—Tri "в { 

d Trial Judge's impres. 

The staiemfnt of a shifty witness that he was 
= a given place, ів not of itself proof that he 
was, e 

When a Trial Judge disbelieves it 
groundg connected with their demeanour in the 
Witness-box and the impression they produced upon 
him, effect should, in the absence of anything to the 
contrary, be givento the view formed of the witnesses 
by the only Judge who saw and heard them. P C 
Hast Innan Ry, Co. v, "RPenxwoon, 16 І; W. 248. 
48 0, 757 * 921° 


the legatee _ 


